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I.  Introductory 

1.  Scope  of  Article. — The  present  article  embraces  sales  of  prop- 
erty under  jud^TncRts,  decrees  and  orders  of  courts  to  that  effect,  as 
distinguished  frohi  sales  under  final  process.  Within  this  scope  it 
treats  of  the  jurisdiction  and  procedure  to  sell,  the  appointment,  pow- 
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era  and  duties  of  officers,  the  mode  of  conducting,  reporting,  confirm- 
ing and  vacating  sales  and  the  rights  and  duties  of  all  parties  con- 
cerned therein,  together  with  the  modes  of  rendering  them  effective. 
The  treatment,  however,  is  limited  by  the  exclusion  of  sales  ordered 
in  particular  classes  of  proceedings  (except  in  so  far  as  certain  cases 
involving  such  sales  present  or  illustrate  principles  that  are  common  to 
all  judicial  sales)  and  discussed  elsewhere,  such  as  mortgage  fore- 
closure sales,  partition  sales,  tax  sales  and  the  liko;^  sales  under 
particular  writs ;  *  and  sales  to  enforce  particular  classes  of  liens.* 

2.  Nature  and  Characteristics  of  "J^diciar*  Sale. — ^The  term  "sale" 
is  a  word  of  precise  legal  import,  both  at  law  and  in  equity.  It  means, 
at  all  times,  a  contract  between  parties  to  give  and  to  pass  rights 
of  property  for  money  which  the  buyer  pays  or  promises  to  pay  to 
the  seller  for  the  thing  bought  and  sold.*  Precisely  what  may  accu- 
rately be  denominated  a  "judicial"  sale  is  not  very  well  settled.' 
However,  it  may  be  generally  defined  as  one  made  under  the  process 
of  a  court  of  competent  authority  by  an  officer  legally  appointed  and 
commissioned  to  sell,*  the  court  being  the  vendor  while  the  officer 
appointed  to  sell  is  a  mere  ministerial  agent'  And  there  are  certain 
well  defined  tests  to  which  it  must  conform.  First  of  all,  it  must  be 
the  result  of  judicial  proceedings.*  It  must  be  based  too  upon  a 
judicial  order,  decree  or  judgment^  directing  that  the  property  be 
sold  as  distinguished  from  a  judicial  assent  to  the  sale  of  property 
under  statutory  provisions.*  Furthermore,  it  must  be  made  by  the 
court  or  by  its  direction  upon  the  terms  and  rules  provided  by  the 

1.  See  Chattel  Mortgages,  vol.  5,  7.  Pewabic  Min.  Co.  v.  Mason,  145 
p.  443  et  seq.;  Mortgages;  Partition;  U.  S.  349,  12  S.  Ct.  986,  36  U.  S.  (L. 
Taxation  and  other  specific  titles.  ed.)    732;   Wells  v.  Lenox,  108  Ark. 

2.  See  Executions,  vol.  10,  p.  1286  366, 159  S.  W.  1099,  Ann.  Cas.  1914D 
et  seq.  11 ;  Warfield  v.  Dorsey,  39  Md.  299, 17 

3.  See  Liens;  Mechanics'  Liens;  Am.  Rep.  662;  People's  Bank  v.  Bram- 
Pledge  and  other  specific  titles.  lett,  68  S.  C.  477,  36  S.  E.  912,  79  A. 

4.  See  Sales;  Vendor  and  Pur-  S.  R.  855;  Stout  v.  Philippi  Mfg., 
chaser.  etc.,  Co.,  41  W.  Va.  339,  23  S.  E.  571, 

5.  Note :  136  A.  S.  R.  918.  56  A.  S.  R.  843 ;  Castleman  v.  Castle- 

6.  WiUiamson  v.  Berry,  8  How.  495,  man,  67  W.  Va.  407,  68  S.  E.  34,  28 
12  U.   S.    (L.  ed.)    1170;   Hutton  v.  L.R.A.(N.S.)  393. 

Williams,  35  Ala.  503,  76  Am.  Dec.       Notes :  €9  Am.  Dec.  368  et  seq. ;  135 

297 ;  Hart  v.  Burch,  130  111.  426,  22  N.  A.  S.  R.  918 ;  Ann.  Cas.  1913A  1217, 

E.  831,  6  L.R.A.  371 ;  Norton  v.  Rear-  1218. 

don,  67  Kan.  302,  72  Pac.  861,  100  A.       8.  Lucas  v.  Purdy,  142  la.  359,  120 

S.  R.  459 ;  Warfield  v.  Dorsey,  39  Md.  N.   W.   1063,  19   Ann.   Cas.   974,   24 

299,  17  Am.  Rep.  562;  Noland  v.  Bar-  L.R.A.(N.S.)  1294. 

rett,  122  Mo.  181,  26  S.  W.  692,  43  A.       Note :  135  A.  S.  R.  918. 

S.  R.  572 ;  Weir  v.  Snider  Saw  Mill       9.  Williamson  v.  Berry,  8  How.  495, 

Co.,  88  Ohio  St.  424,  103  N.  E.  133,  12  U.  S.  (L.  ed.)  1170. 

Ann.  Cas.  1915B  233.  Note:  135  At  S.  R.  918. 

Note:  135  A.  S.  R.  918;  Ann.  Cas.  See  supra,  par.  1;  infra,  par.  17  et 
1913 A  1217.  seq.;  25  et  seq. 
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decree  or  oirder,  not  according  to  the  provisions  of  a  statute.^^  And 
a  departure  by  the  officer  making  the  sale  from  the  terms  prescribed 
therefor  may  render  it  non-judicial.^* 

II.  Jurisdiction  to  Sell 

3.  Necessity  of  Jurisdiction. — ^An  order^  judgment  or  decree  of 
sale  issued  by  a  court  without  jurisdiction  is  void  and  not  merely  void- 
able. As  a  logical  consequence  the  sale  based  thereon  is  likewise 
an  absolute  nullity.*'  The  rule  is  equally  applicable  whether  the 
lack  of  jurisdiction  has  reference  to  the  subject  matter,  as  where 
the  property  is  of  such  a  nature  that  it  is  not  lawfully  subject  to 
judicial  sale,*'  or  is  not  sufficiently  described  ^  or  identified  in  the 
pleadings  or  the  decree,*^  or  the  necessary  jurisdictional  facts  were 
not  averred  or  proven ;  **  whether  jurisdiction  was  lacking  over  the 
person,  as  where  the  proceedings  were  instituted  by  a  party  not  author- 

10.  Warfield  v.  Dorsey,  39  Md.  299,  Blight  v.  Banks,  6  T.  B.  Hon.  (Ky.) 

17  Am.  Rep.  562.  192, 17  Am.  Dec.  136;  Bethel  v.  Bethel, 

11.  International  Wood  Co.  v.  Na-  6  Bush.  (Ky.)  65,  99  Am.  Dec.  655  and 
tioniil  Assiir.  Co.,  99  Me.  415,  59  Atl.  note;  Dufour  v.  Camfranc,  11  Mart. 
544,  2  Ann.  Cas.  356,  105  A.  S.  R.  0.  S.  (La.)  607,  13  Am.  Dec.  360; 
288.  See  infra,  par.  25  et  seq.,  31  et  Hamilton  v.  Traber,  78  Md.  26,  27  Atl. 
seq.  229,  44  A.  S.  R.  258;  Ball  v.  Safe  De- 

12.  Shriver  v.  Lynn,  2  How.  43,  11  posit,  etc.,  Co.,  92  Md.  503,  48  Atl. 
U.  S.  (L.  ed.)  172;  Williamson  v.  Ber-  155,  52  L.R.A.  403;  Hope  v.  Blair,  105 
ry,  8  How.  495, 12  U.  S.  (L.  ed.)  1170;  Mo.  85,  16  S.  W.  595,  24  A.  S.  R.  366 
Williamson  v.  Ball,  8  How.  566, 12  U.  and  note ;  Atkins  v.  Kinnon,  20  Wend. 
S.  (L.  ed.)  1200 ;  Gray  ▼.  Brignardello,  (N.  Y.)  241,  32  Am.  Dec.  534  and 
1  WaU.  627,  17  U.  S.  (L.  ed.)  693;  note;  Bloom  v.  Burdick,  1  Hill  (N. 
Milwaukee,  etc.,  R.  Co.  v.  Milwaukee,  Y.)  130,  37  Am.  Dec.  299  and  note; 
etc,  R.  Co.,  2  Wall.  609,  17  U.  S.  (L.  Donaldson  ▼.  Winningham,  48  Wash, 
ed.)  886;  Mitchell  v.  St.  Maxent,  374,  93  Pac.  534,  125  A.  S.  R.  937; 
4  Wall.  242,  18  U.  S.  (L.  ed.)  326;  Piedmont  Coal,  etc.,  Co.  v.  Green,  3 
Galpin  v.  Page,  18  Wall.  350,  21  U.  S.  W.  Va.  54,  98  Am.  Dec.  799. 

(L.  ed.)  959;  McArthur  v.  Scott,  113  Notes:  32  Am.  Dec.  540;  44  Am. 
U.  S.  340,  5  S.  Ct.  652,  28  U.  S.  (L.  Dec.  240;  26  Am.  Rep.  39;  8  A.  S.  R. 
ed.)  1015;  Gibson  v.  Lyon,  115  U.  S.  210,  21  L.R.A.  43. 
439,  6  S.  Ct.  129,  29  U.  S.  (L.  ed.)  13.  Connor  v.  Tennessee  Cent.  R. 
440;  Mellen  v.  Moline  Malleable  Iron  Co.,  109  Fed.  931,  48  C.  C.  A.  730,  54 
Works,  131  U.  S.  352,  9  S.  Ct.  781,  33  L.R.A.  687.  See  infra,  par.  10,  11. 
U.  S.  (L.  ed.)  178;  Connor  v.  Ten-  14.  Shriver  v.  Lynn,  2  How.  43,  11 
nessee  Cent.  R.  Co.,  109  Fed.  931,  48  U.  S.  (L.  ed.)  172;  Bowen  v.  Wicker- 
C.  C.  A.  730,  54  L.R. A.  687 ;  Bloxham  sham,  124  Ind.  404,  24  N.  E.  983,  19 
V.  Consumers'  Electric  Light,  etc.,  R.  A.  S.  R.  106;  Ball  v.  Safe  Deposit, 
Co.,  36  Fla.  519,  18  So.  444,  51  A.  S.  etc.,  •  Co.,  92  Md.  503,  48  Atl.  155,  52 
B.  44,  29  L.R.A.  507;  Smith  v.  Mc-  L.R.A.  403;  Piedmont  Coal,  etc.,  Co. 
Whorter,  123  Ga.  287,  51  S.  E.  474,  v.  Green,  3  W.  Va.  54,  98  Am.  Dec. 
107  A.  S.  R.  85 ;  Armstrong  v.  Jack-  799.  See  infra,  par.  11,  23,  25. 
son,  1  Blackf.  (Ind.)  210, 12  Am.  Dec.  16.  Ball  v.  Safe  Deposit,  etc.,  Co., 
226;  Bowen  v.  Wickersham,  124  Ind.  92  Md.  503,  48  Atl.  155,  62  L.R.A. 
404,  24  N.  E.  983,  19  A.  S.  R.  106;    403.     See  infra,  par.  9. 
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ized  to  maintain  them/*  or  the  necessary  parties  were  not  brought 
before  the  court  by  personal  summons  or  notice/^  or  by  lawful  sub- 
stituted service  by  publication,^*  or  where  the  court,  aftor  acquiring 
jurisdiction,  has  assumed  to  pass  a  decree  that  transcends  the  limits 
thereof.^*  Moreover,  a  decree  made  without  jurisdiction  forms  no 
bar  to  a  recovery  sought,  even  prior  to  a  reversal,  in  opposition  to 
it;  it  constitutes  no  justification,  and  all  persons  concerned  in  execut- 
ing it  are  considered  in  law  to  be  trespassers.**  And  it  is  even 
beyond  the  power  of  the  legislature  to  validate  by  retroactive  legisla- 
tion a  judicial  sale  of  real  estate  which  was  void  for  want  of  juris- 
diction in  the  court  to  make  it,  at  least  without  making  provision  for 
compensating  the  owneis  of  the  property.^ 

4.  Constitutional  Limitations. — It  is,  of  course,  elementary  that 
the  legislature  of  a  state  cannot  constitutionally  divest  an  individual 
of  his  property  without  compensation.  Legislative  power  does  extend, 
however,  to  providing  for  the  sale  of  property  belonging  to  persons 
laboring  under  disabilities  of  infancy  or  of  other  kind,  where  that 
is  necessary  for  their  support  or  for  any  reasons  connected  with  their 
interests  or  welfare,  and  where  it  can  legally  be  presumed  that  the 
owner  would  have  assented  to  the  transfer  if  in  a  situation  to  act 
for  himself.  It  is  likewise  accepted  that  if  no  such  disability  exists, 
the  legislature  cannot,  as  a  rule,  provide  for  the  compulsory  sale  of 
the  estate.  But  the  legislature  may  by  special  act  discharge  existing 
trustees  and  vest  their  estate  in  new  trustees  to  be  appointed  by  the 
court  of  chancery;  may  convert  an  equitable  life  estate  into  a  legal 

16.  Shriver  v.  Lynn,  2  How.  43,  11  Blight  v.  Banks,  6  T.  B.  Men.  (Ky.) 
U.  S.  (L.  ed.)  172;  Smith  v.  Mc-  192, 17  Am.  Dec.  136.  But  see  Cooper 
Whorter,  123  Ga.  287,  51  S.  E.  474,  v.  Sunderland,  3  la,  114,  66  Am.  Dec. 
107  A.  S.  B.  85.    See  infra,  par.  13.  52  and  note,  holding  that  notice  of  pub- 

17.  Shriver  v.  Lynn,  2  How.  43,  11  lioation  of  process  cannot  be  attacked 
U.  S.  (L.  ed.)  172;  Mc  Arthur  v.  Scott,  collaterally. 

113  U.  S.  340,  5  S.  Ct  652,  28  U.  S.  19.  Williamson  v.  Berry,  8  How. 
(L.  ed.)  1015;  Bloxham  v.  Consumers'  495,  12  U.  S.  (L.  ed.)  1170;  William- 
Electric  Light,  etc.,  R.  Co.,  36  Fla.  519,  son  v.  Ball,  8  How.  566,  12  U.  S.  (L. 
18  So.  444,  51  A.  S.  R.  44,  29  L.R.A.  ed.)  1200;  Bloxham  v.  Consumers' 
507;  Seguin  v.  Maverick,  24  Tex.  526,  Electric  light,  etc.,  R.  Co.,  36  Fla.  519, 
76  Am.  Dec.  117;  Donaldson  v.  Win-  18  So.  444,  51  A.  S.  R.  44,  29  L.R.A. 
ningham,  48  Wash.  374,  93  Pac.  534,  507;  Ball  v.  Safe  Deposit  Co.,  92  Md. 
125  A.  S.  R.  937.  503,  48  Atl.  155,  52  L.R.A.  403;  Dab- 

Note:  13  Am.  Dec.  365.  ney  v.. Manning,  3  Ohio  321,  17  Am. 

But   see  Dufour   v.    Camfranc,   11  Dec.  597. 
Mart.  0.  S.  (La.)  607, 13  Am.  Dec.  360       20.  Williamson   v.    Berry,   8   How. 
and  note,  apparently  holding  that  a  495,  12  U.  S.  (L.  ed.)  1170. 
judgmoit  cannot  be  attacked  coUater-       1.  Roche  v.  Waters,  72  Md.  264,  19 
ally  by  showing  that  the  defendant  had  Atl.    535,    7    L.R.A.    533;    Fuller   ▼. 
not  been  cited.  Hager,  47  Ore.  242,  83  Pac.  782,  114 

18.  Galpin  v.  Page,  18  Wall.  350,  21  A.  S.  R.  916.  See  infra,  par.  91  et 
n.  S.  (L.  ed.)  959;  Clark  v.  Thompson,  seq.  See  Cokstttutional  Law,  voL 
47  111.  25,  95  Am.  Dec.  457  and  note;  6,  p.  310. 
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QStatei  and  may  authorize  the  tenant  of  the  life  estate  to  sell  and 
convey  the  estate  in  fee^  with  the  assent  of  the  chancellor,  where 
the  estate  in  remainder  is  vested  in  the  minor  children  of  such  tenant^ 
Again,  a  general  statute  which  authorizes  the  court  to  decree  a  sale 
when  property  is  held  in  trust  and  one  or  more  persons  required 
to  consent  to  its  disposition  unreasonably  refuse  to  do  so  is  not 
unconstitutional  as  taking  property  without  due  process  of  law.*  A 
private  act  empowering  an  administrator  to  sell  at  private  sale  upon 
the  order  of  the  proper  court  instead  of  by  public  auction  under  the 
general  law  is  likewise  unobjectionable.^  But  while  the  legislature 
may  cure  retroactively  judicial  sales  that  are  voidable  or  even  void 
for  irregularity,  it  cannot  so  validate  those  which  are  absolutely 
void  for  want  of  jurisdiction — at  least,  not  without  due  compensation 
to  the  owner.^ 

5.  State  and  Federal  Courts. — A  federal  court  derives  its  juris- 
diction to  order  sales  of  property  not  from  the  separate  states  but 
from  the  United  States;  and  the  extent  of  its  jurisdiction  is  not  deter- 
mined by  the  laws  of  the  states,  but  by  those  of  the  United  States. 
Accordingly,  when  in  pursuance  of  the  jurisdiction  conferred  by  the 
laws  of  the  United  States  it  takes  possession  of  the  property  of  a 
defendant  and  proceeds  to  a  final  decree  of  sale,  determining  the 
rights  of  all  parties  to  that  property,  its  decree  is  not  superseded  nor 
its  jurisdiction  ended  by  reason  of  subsequent  proceedings  in  the 
courts  of  the  state  wherein  the  property  is  situated  looking  to  an 
administration  thereof  in  accordance  with  the  laws  of  the  state.  Hav- 
ing once  acquired  full  jurisdiction  and  proceeded  to  a  final  deter- 
mination, it  may  rightfully  proceed  still  further  and  to  an  execution 
of  that  decree,  irrespective  of  any  action  by  the  courts  of  the  state.* 
So  a  federal  court  has  jurisdiction  of  the  purchasers  of  property  sold 
under  its  authority  without  regard  to  their  citizenship,  for  the  purpose 
of  determining  all  questions  concerning  the  possession  of  the  prop- 
erty sold  and  correcting  any  wrong  done  in  placing  the  purchasers 
in  possession.^  The  federal  courts,  however,  possess  only  a  special 
and  limited  power.  As  in  the  case  of  other  courts  their  proceedings 
without  authority  are  void.  And  the  jurisdiction  of  a  federal  court 
to  order  a  judicial  sale  may  be  inquired  into  in  a  state  court  when 
a  tiUe  acquired  under  such  sale  is  set  up  therein.*    Furthermore  stisite 

2.  WiUiamson  v.  Berry,  8  How.  495,  17  U.  S.  (L.  ed.)  783. 

12  U.  S.  (L.  ed.)  1170;  Williamson  v.  6.  See  supra,  par.  3;  infra,  par.  22. 

Ball,  8  How.  666,  12  U.  S.  (L.  ed.)  6.  Leadville  Coal  Co.  v.  McCreery, 

1200;    Coehran    v.    Van    Surlay,    20  141  U.  S.  475,  12  S.  Ct.  28,  35  U.  S. 

Wend.  (N.  Y.)  365,  32  Am,  Dec  570  (L.  ed.)  824. 

and  note.  7.  Milwaukee,  etc.,  R.   Co.  v.  Mil- 

S.  Freeman's    Estate,    181   Pa.    St.  waukee,  etc.,  R.  Co.,  2  Wall.  609,  17 

406,  37  Atl.  591,  69  A.  S.  R.  659.  U.  S.  (L.  ed.)  886. 

4.  Florentine  v.  Baxton,  2  Wall.  210,  8.  Lowry  v.   Erwin,  6  Rob.    (La.) 
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courts  cannot  be  ousted  of  jurisdiction  assumed  over  property  in 
proceedings  to  sell,  by  arbitrary  action  on  the  part  of  federal  courts. 
Thus  where  property  in  possession  of  a  state  chancery  court  under 
proceedings  to  sell  is  seized  by  the  United  States  authorities  as  a 
preliminary  step  to  proceedings  for  its  confiscation  under  a  federal 
statute,  it  would  nevertheless  seem  to  be  the  right  of  the  chancery 
court  to  reassume  possession  and  complete  the  sale  when  the  confis- 
cation proceedings  fail  and  come  to  an  end.  An  ineffectual  attempt 
at  confiscation  supervening  upon  the  chancery  proceedings  cannot 
deprive  them  of  legal  validity.^  And  the  pendency  of  proceedings  in 
bankruptcy  against  the  owner  of  perishable  property  does  not  prevent 
a  territorial  court,  ignorant  of  such  proceedings  and  having  custody 
of  the  property  through  its  receiver  appointed  under  an  attachment 
levied  before  the  petition  in  bankruptcy  was  filed,  from  ordering  a 
sale  upon  a  finding  that,  in  the  words  of  a  local  statute,  ''the  inter- 
ests of  both  the  plaintiff  and  defendant  will  be  promoted  by  the  sale."  ^® 
6.  Territorial  Jurisdiction. — The  fact  that  lands  are  situated  in 
two  counties  of  the  same  state  does  not  prevent  a  court  of  equity 
sitting  in  one  of  them  from  making  an  order  for  setting  off  a  home- 
stead and  selling  the  lands  which  are  in  excess  of  the  homestead.*^ 
But  the  courts  of  one  state  have  no  jurisdiction  over  lands  in  another, 
and  cannot,  either  by  order  of  sale,  or  by  decree,  or  by  the  deed  of 
their  commissioners,  pass  the  title  to  such  lands.  Direct  judicial 
sales  of  land  outside  the  state  in  which  the  court  sits,  though  author- 
ized by  its  laws,  are  accordingly  void,  no  title  passes  thereunder,  and 
the  master^s  deed  therein  is  not  admissible  in  evidence  against  the 
owner.^*  If  the  title  holder  of  land  in  one  state  is  before  the  court 
of  another  as  party  to  a  proceeding  lawfully  pending  therein,  how- 
ever, the  court  may  compel  such  title  holder  to  convey  the  land  in 
accordance  with  the  terms  of  a  sale  lawfully  ordered  and  held,  and 
his  deed  properly  proved  or  authenticated  will  be  as  effectual  in 
the  state  where  the  land  lies  as  if  made  at  his  own  mere  will.*' 

192,  39  Am.  Dec.  556,  ovemiled  on  an-  Men.  (Ky.)  96,  52  Am.  Dec.  563  and 
other  point  by  Dupuy  v.  Bemiss,  2  La.  note;  Glenn  v.  Smith,  2  Gill  &  J. 
Ann.  509.  See  supra,  par.  3;  infra,  (Md.)  493,  20  Am-  Dec.  452;  Reams  v. 
par.  22.  Sinclair,  88  Neb.  738,  130  N.  W.  562, 

9.  Ludlow  V.  Ramsey,  11  Wall.  581,  Ann.  Cas.  1912B  989 ;  Salmond  v. 
20  U.  S.  (L.  ed.)  216.  Price,  13  Ohio  368,  42  Am.  Dec.  204 

10.  Jones  V.    Springer,   226   U.    S.  and  note. 

148,  33  S.  Ct.  64,  57  U.  S.  (L.  ed.)  13.  Miller  v.  Sherry,  2  Wall.  237, 17 

161.  U.  S.  (L.  ed.)  827;  McLaurin  v.  Sal- 

11.  Benton  v.  Collins,  125  N.  C.  83,  mens,  11  B.  Mon.  (Ky.)  96,  52  Am. 
34  S.  E.  242,  47  L.R.A.  33.  As  to  Dec.  563.  See  also  Reams  v.  Sinclair, 
presumption  that  land  lies  in  the  coun-  88  Neb.  738, 130  N.  W.  562,  Ann.  Cas. 
ty  in  which  sale  is  decreed,  see  infra,  1912B  989,  holding  that  if  a  suit  were 
par.  9.  prosecuted  to  distribute  the  assets  of 

12.  McLaurin    v.    Salmons,    11    B.  a  partnership  dissolved  bv  the  death 
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Again;  in  a  proceeding  in  equity  to  enforce  a  vendor's  lien  upon 
land  lying  partly  in  one  state  and  partly  in  an  adjacent  state^  the 
court  may  decree  a  sale  of  the  entire  tract,  including  that  portion 
lying  in  the  adjacent  state  and  apply  the  proceeds  to  the  payment 
of  the  purchase  money,  and  as  incidental  thereto  the  court  may 
require  the  parties  before  it  to  unite  in  a  conveyance  of  the  land 
in  the  adjacent  state  to  a  commissioner  of  the  court,  to  be  by  him 
sold.** 

7.  General  Jurisdiction. — ^It  is  a  well  recognized  principle  of  equjity 
jurisprudence  that  equity  will  ordinarily  take  jurisdiction  in  all  cases 
where  a  right  recognized  by  municipal  law  exists,  and  courts  of  law 
do  not  provide  an  adequate  remedy  for  the  enforcement,  maintenance 
and  protection  of  that  right.  Even  without  express  statutory  per- 
mission, therefore,  a  chancellor  has  the  power  in  proper  cases  by 
virtue  of  his  general  jurisdiction  to  authorize  and  order  the  sale  or 
other  disposition  of  the  property  of  persons  under  his  protection  or 
jurisdiction  whenever  he  may  deem  in  his  sound  legal  discretion 
that  such  sale  is  beneficial  to  such  persons,  or  is  necessary  for  their 
protection,  or  for  other  recognized  causes  provided  the  rights  of  other 
persons  are  not  prejudiced  thereby.  The  only  restrictions  upon  that 
power  are  those  which  the  court  of  equity  has  from  time  to  time 
imposed  as  general  rules  to  regulate  its  exercise,  and  those  imposed 
by  local  statutes.**  Thus  a  court  of  equity  has  the  power  to  sell  the 
subject  of  a  litigation  whenever  such  a  measure  becomes  necessary 
to  preserve  the  interests  of  the  parties.**  It  may  likewise  order  a 
sale  of  collateral  tipon  the  application  of  a  pledgee  where  the  latter 
is  without  adequate  remedy  at  law  for  the  enforcement  of  his  debt.*' 
Similarly  where  a  court  of  equity,  upon  a  creditor's  bill,  finds  that 
certain  patents  and  other  property  were,  by  the  agreement  of  the 
parties,  to  be  sold,  and  after  paying  liie  plaintiff  his  advances,  the 
net  proceeds  were  to  be  divided  between  the  plaintiff  and  the  defend- 
ant, it  may  require  the  defendant  to  transfer  the  patents  to  a  receiver 
and  direct  the  latter  to  sell  them,  and  may,  without  committing 

of  a  partner,  and  if  one  of  the  part-  14.  Piedmont     Coal,    etc.,     Co.    v. 
ners  held  title  to  land  in  another  state  Green,  3  W.  Va.  54,  98  Am.  Dec.  799. 
for  the  benefit  of  the  firm,  the  legal  16.  Cochran    v.     Van     Surlay,    20 
effect  of  a  decree  of  partition  rendered  Wend.  (N.  T.)  365,  32  Am.  Dec.  570. 
by  a  court  having  jurisdiction  of  all  See  Equitt,  voL  10,  p.  265  et  seq. 
persons  interested  in  the  firm  and  of  16.  Jennings  ▼.  Carson,  4  Cranch  2, 
the  legal  representatives  of  the^  title  2  U.  S.  (L.  ed.)  531;  Jones  v.  Spring- 
holder,  if  he  be  dead,  would  be  entirely  er,  226  U.  S.  148,  33  S.  Ct.  64,  57  U. 
different  from  that  of  a  decree  ren-  S.  (L.  ed.)  161;  Gavin  v.  Curtin,  171 
dered  in  ordinary  partition  proceed-  111.  640,  49  N.  E.  523,  40  L.R.A.  776, 
ings,   which   are  in   rem   and  cannot  Note:  55  Am.  Dec.  634. 
operate  upon  lands  outside  the  state.  17.  Note :  53  L.R.A.  863  et  seq. 
See  infnit  par.  93. 
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reversible  error^  refuse  the  request  of  the  defendant  that  in  case  he 
should;  within  a  reasonable  time^  pay  all  sums  foTind  due  to  the 
plaintiff,  and  all  costs  and  expenses,  then  that  the  receiver  should 
not  sell  the  patents  and  should  convey  one  half  thereof  to  the  defend- 
ant and  the  other  to  the  plaintiff. ^^  Again,  it  is  said  that  in  all  cases 
of  fraudulent  trusts  the  court  may  in  its  discretion  direct  a  sale  by 
a  master,  and  compel  the  debtor  and  tnistee  to  unite  in  the  convey- 
ance to  the  purchaser;  or  it  may  order  an  assignment  to  a  receiver 
to  the  end  that  the  property  may  be  disposed  of  under  the  special 
instructions  of  the  chancellor.**  So,  also,  where  an  authority  to 
sell  contained  in  an  instrument  creating  a  trust  is  a  personal  confi- 
dence reposed  in  the  fiduciaries  originally  appointed  which  cannot 
be  executed  by  their  successors,  it  becomes  a  trust  which  may  be 
executed  by  the  court  where  the  property  given,  and  the  beneficiaries 
of  the  gift,  are  certain;  though  of  course  if  it  be  a  mere  power  to 
sell,  as  distinguished  from  a  trust,  the  court  cannot  execute  it.^®  How- 
ever, a  court  of  equity  has  no  inherent  power  to  sell  the  property  of 
infants  for  the  purpose  of  investing  the  proceeds  in  speculative  under- 
takings.* In  ordering  the  sale  of  property  held  subject  to  a  trust, 
a  court  will  give  due  attention  to  ihe  wishes  of  the  creator  thereof 
and  will  be  loath  to  authorize  a  sale  contrary  to  his  expressed  inten- 
tion. In  some  states  it  appears,  also,  that  tiiere  are  statutes  render- 
ing trustees  incapable  of  transferring  the  title  to  trust  estates  in  con- 
travention of  the  trusts  expressed  in  the  instruments  creating  such 
estates.*  But  in  the  absence  of  such  statutes  it  is  thought  to  be  well 
settled  that  a  court  of  equity,  if  it  has  jurisdiction  in  a  given  cause, 
cannot  be  deemed  lacking  in  power  to  order  the  sale  of  real  estate 
which  is  the  subject  of  a  trust  oh  the  ground  alone  that  the  limita- 
tions of  the  instrument  creating  the  trust  expressly  deny  the  power 
of  alienation;  though  it  is  conceded  that  the  exercise  of  that  power 
can  only  be  justified  by  some  exigency  which  makes  the  action  of 
the  court,  in  a  sense,  indispensable  to  the  preservation  of  the  interests 
of  the  parties  in  the  subject  matter  of  the  trust,  or,  possibly,  in  case 
of  some  other  necessity  of  the  most  urgent  character.' 

8.  Jurisdiction  under  Statute. — If  the  jurisdiction  to  order  or  con- 
duct a  judicial  sale  is  conferred  or  limited  by  statute,  particularly 
if  it  be  a  special  jurisdiction  or  power  to  sell,  the  provisions  of  the 
statute  must  be  strictly  followed  and  the  sale  is  void  if  ordered, 
conducted  or  confirmed  in  a  manner  or  upon  terms  other  than 

18.  Vail  V.  Hammond,  60  Conn.  374,       1.  Heady  v.   Grouse,  203  Mo.  100, 
22  AtL  954,  25  A.  S.  R.  330.  100  S.  W.  1052,  120  A.  S.  R.  643. 

19.  Chautauque    County    Bank    v.       Note:  42  L.R.A.(N.S.)  443. 
White,  6  N.  Y.  236,  57  Am.  Dec.  442       2.  Cochran  v.  Van  Surlay,  20  Wend, 
and  note.  (N.  Y.)  365,  32  Am.  Dec.  570. 

20.  Lockwood   v.    Stradley,   1   Del.       3.  Gavin  v.  Curtin,  171  IlL  640,  49 
Ch.  298, 12  Am.  Dec.  97  and  note.  N.  E.  323,  40  L.R.A.  778. 
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those  prescribed  thereby.^  Thus,  under  a  statute  empowering  courts 
of  equity  jurisdiction  to  order  a  sale  of  property  owned  by  two  or 
more  persons  jointly  or  in  common  when  in  the  court's  opinion  the 
sale  will  better  promote  the  interests  of  the  owners,  the  court  is  not 
authorized  to  direct  a  sale  of  such  property  to  pay  debts;  for  no 
petson  is  entitled  to  the  benefit  of  the  statute  who  is  not  interested  in 
the  property  as  owner.^  So  again,  under  a  statute  enabling  a  court 
of  equity  to  decree  a  sale  of  property  held  subject  to  remainders 
where  all  the  parties  in  interest  and  in  being  who  would  be  entitled 
thereto,  if  the  contingency  had  happened  at  the  date  of  the  decree, 
are  parties,  and  the  sale  appears  to  be  advantageous  to  all  concerned, 
jurisdiction  to  sell  was  said  to  rest  upon  the  concurrence  of  these 
terms  at  the  date  of  the  decree  as  conditions  preccjflent;  wherefore 
the  court  was  without  jurisdiction  under  the  act  to  pass  a  decree 
permitting  a  testamentary  trustee  to  make  future  sales  of  ground 
rents  held  by  him  subject  to  contingent  remainders  under  a  will 
which  expressly  forbids  such  a  sale  during  the  continuance  of  the 
trust*  It  has  been  held,  however,  that  a  general  statutory  power 
conferred  upon  a  court  to  decree  a  sale  of  trust  property  when  one* 
or  more  persons  required  to  consent  to  the  disposition  thereof  unresr 
sonably  refuse  to  do  so  extends  to  a  lease  upon  terms  very  favorable 
to  the  estate.  7 

9.  Inception  and  Duration  of  Jurisdiction. — Jurisdiction  over  the 
subject  matter  is  ordinarily  conferred  upon  the  court  by  the  filing 
of  a  bill,  petition,  or  other  proper  pleading  by  a  duly  interested  party, 
praying  for  the  sale  of  the  property  in  question  and  showing  upon 
its  face  a  case  appropriate  for  the  exercise  of  jurisdiction  by  the  court. 
Where  this  is  done,  the  court  cannot  ordinarily  inquire  in  a  collat- 
eral proceeding  whether  the  averments  of  the  petition  are  true  or 
false.*  The  bill  or  petition  must  name  and  identify  the  particular 
land  to  be  sold,  and  describe  it  with  due  accuracy  and  pray  that  it 
be  sold;  otherwise  the  court  acquires  no  jurisdiction  of  the  property, 
the  sale  is  void,  and  being  without  authority  cannot  be  validated  by 
subsequent  ratification.*    When  the  pleadings  show  an  appropriate 

4.  Gibson  v.  Lyon,  116  TJ.  S.  439,  6  8.  Cooper  v.  Sunderland,  3  la.  114, 
S.  Ct.  129,  29  U.  S.  (L.  ed.)  440.  66  Am.  Dec.  52  and  note;  Hunter  v. 

6.  Vail  V.  Hammond,  60  Conn.  374,  Hatton,  4  Gill  (Md.)  115,  46  Am.  Dec 
22  Atl.  954,  25  A.  8.  R.  330.  See  also  117;  Atkins  ▼.  Kinnan,  20  Wend.  (N. 
Shriver  v.  Lynn,  2  How.  43,  11  U.  S.  Y.)  241,  32  Am.  Dec  634  and  note. 
(L.  ed.)  172,  holding  that  the  chancel-  9.  Shriver  v.  Lynn,  2  How.  43^  11 
lor  could  order  a  sale  under  a  special  U.  S.  (L.  ed.)  172;  Blight  v.  Banks,  6 
statute  only  upon  the  application  of  T.  B.  Mon.  (Ky.)  192, 17  Am.  Dec.  136 
persons  interested.  (tax  salef;  Ball  v.  Baltimore  City  Safe 

6.  Ball  V.  Safe  Deposit,  etc.,  Co.,  92  Deposit,  etc.,  Co.,  92  Md.  503,  48  Atl. 
Md.  503,  48  AtL  155,  52  L.R.A.  403.     155,  52  L.R.A.  403 ;  Perking  v.  Dibble, 

7.  Freeman's  Estate,  181  Pa.  St.  10  Ohio  St.  433,  36  Am.  Ikw.  97  and 
405,  37  Atl.  591,  59  A.  S.  R.  659.  note,  holding  that  to  validate  a  tsog 
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case  for  the  exercise  by  the  court  of  ite  prerogative  to  pass  its  decree 
for  the  sale  of  property^  no  errors,  irregularities  or  even  fraud  in  the 
subsequent  proceedings  can  oust  the  court  of  its  jurisdiction  thus 
acquired.^^  And  jurisdiction  once  acquired  extends  until  the  matter 
has  been  finally  disposed  of.^^  Moreover,  in  a  proceeding  to  sell  land, 
a  court  of  equity  has  all  the  powers  necessary  to  accomplish  its 
purpose,  and  when  relief  can  be  given  in  the  pending  action,  it  must 
be  done  by  a  motion  in  the  cause  and  not  by  an  independent  action. 
The  latter  is  allowed  only  where  the  matter  has  been  closed  by  a 
final  judgment.^'  But  when  the  sale  has  been  confinned  by  the 
court,  title  to  the  property  passed,  the  purchaser's  note  delivered 
upon  final  adjustment  of  the  matters  in  the  cause,  and  a  final  dis* 
position  made  tl^ereof,  the  court  thereby  divests  itself  of  all  control 
over  the  cause  and  parties,  and  cannot  entertain  a  motion  for  a  scire 
facias  against  the  purchaser  to  appear  and  show  cause  why  judg- 
ment on  the  note  should  not  be  entered  against  him.^*  Jurisdiction 
to  sell,  though  duly  acquired,  may  of  course  be  superseded  by  the 
lawful  assumption  of  jurisdiction  over  the  same  property  by  a  court 
possessing  superior  authority;  but  if  the  latter  proceeding  fails  or 
is  discontinued  without  final  disposition  of  the  property,  the  jurisdic- 
tion of  the  first  court  will  again  attach.**  Even  after  the  superior  juris- 
diction has  attached,  a  sale  ordered  by  the  inferior  court,  without 
notice  of  the  institution  of  the  other  proceeding,  for  the  purpose  of 
preserving  the  property  which  is  still  in  its  actual  custody,  may  be 
valid  upon  the  ground  of  necessity.**  After  a  court  with  full  juris- 
diction over  property  in  its  possession  has  finally  determined  all 
rights  to  that  property,  and  ordered  it  sold,  subsequent  proceedings 
in  a  court  of  another  jurisdiction  cannot  annul  that  order  or  disturb 
rights  vested  thereunder.** 

10.  Property  Subject  to  Sale  Generally. — As  a  general  rule,  a 
court  has  authority  in  a  proper  case  to  sell  under  a  judicial  sale  any 
and  all  property,  real  and  personal  (unless  expressly  exempted  by 
law),  which  may  be  sold  and  transferred  by  the  owners  thereof  at 
voluntary  sale.     It  may  order  an  allotment  of  a  homestead,  and  a 

sale  the  land  must  be  properly  entered  infra,  par.  118  et  seq. 

in  the  tax  duplicate,  and  the  quantity  13.  Vanbibber      v.      Sawyen,      10 

in  each  lot  specified.  Humph.  (Tenn.)  81,  51  Am.  Dee.  694 

10.  Hunter  v.  Halton,  4  Gill  (Md.)  and  note.     See  infra,  par.  120. 

115,  45  Am.  Dec.  117;  VoUum  v.  Beall,  14.  Ludlow  v.  Ramsey,  11  Wall  681, 

117  Md.  617,  83  Atl.  1095,  Ann.  Cas.  20  U.  S.  (L.  ed.)  216. 

1914D  16;  Atkins  V.  Kinnan,  20  Wend.  15.  Jones   v.    Springer,   226   U.    S. 

(N.  Y.)   241,  32  Am.  Dec. ^534  and  148,  33  S.  Ct.  64,  57  U.  S.  (L.  ed.) 

note.    See  infra,  par.  22.       *  161. 

11.  Tooley  v.  Gridley,  3  Smedes  &  16.  Leadville  Coal  Co.  v.  McCreery, 
M.  (Miss.). 493,  41  Am.  Dec.  628.  141  U.  S.  475,  12  S.  Ct  28,  35  U.  S. 

12.  Ma«|i   V.   Nimocks,  122  N.   C.  (L.  ed.)  824. 
478,  29  S.  E.  840,  65  A.  S.  R.  715.    See 
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sale  of  the  excess  of  the  owner's  lands  by  a  commissioner.*'  However, 
a  sale  in  gross  of  a  homestead  and  of  a  nonexempt  parcel  of  land 
is  void  as  to  both  parcels,  and  will  be  refused  confirmation,*®  although 
a  sale  of  real  estate  under  a  mortgage  will  not  be  declared  void  merely 
because  the  premises  included  the  mortgagor's  homestead,  where  the 
record  does  not  show  that  he  requested  that  the  property  be  sold  in 
separate  parcels,  or  in  a  mode  other  than  it  was.**  In  certain  cases 
a  judicial  sale  may  be  had  where  the  property  could  not  be  lawfully 
or  completely  transferred  by  the  present  owners  or  beneficiaries,  as 
in  the  instances  already  given  of  land  subject  to  a  power  of  sale 
that  is  purely  personal  to  the  individual  trustee  appointed,  or  trust 
property  whose  alienation  is  expressly  forbidden  by  the  creator  of 
the  trust,**  or  property  whose  present  or  possible  owners  are  absent, 
uncertain,  unknown,  nor  yet  in  esse,  or  under  disabilities  of  various 
kinds,  or  whose  interest  in  or  title  to  the  property  is  incomplete, 
undetermined,  future  or  contingent — provided,  of  course,  that  the 
proper  proceedings  have  been  taken  to  make  them  parties.  The  above 
circumstances  are  often  the  very  basis  of  the  court's  jurisdiction  to 
order  the  sale.*  Intangible  as  well  as  tangible  property  is  subject  to 
judicial  sale.  Thus,  the  right  acquired  by  a  patentee  upon  the  issu- 
ing of  a  patent  is  subject  to  the  claims  of  creditors,  and  may  be  reached 
by  proper  proceedings  in  equity  and  applied  to  the  payment  of  his 
debts.*  Again,  commercial  paper  pledged  as  collateral  may  be  sold 
by  order  of  the  court  upon  the  application  of  the  pledgee  where  the 
paper  has  a  long  time  to  run,  or  the  pledgor  is  a  nonresident  of  the 
state.*  Moreover,  an  assignable  trademark  may  be  sold  in  connec- 
tion with  the  assets  and  goodwill  of  a  business,  and  will  pass  by  a 
judicial  sale  under  an  order  directing  a  receiver  to  sell  as  an  entirety 
the  property  and  good  will  of  a  corporation  as  a  going  concern.  A 
trademark,  or  a  designation  of  one's  trade,  may  be  sold  by  order 
of  the  court,  whether  it  be  attached  to  a  new  business  or  to  one  long 
existing;  "goodwill"  and  trademarks,  in  such  case,  are  governed  by 
similar  rules.  It  has  been  held,  however,  that  upon  e^  bill  filed 
by  a  surviving  partner  against  the  representative  of  a  deceased  part- 
ner, to  stop  the  infringement  of  a  trademark,  the  court  could  not, 

17.  Benton  v.  Collins,  125  N.  C.  83,  Co.,  92  Md.  603,  48  Atl.  165,  52  L.B.A. 
34  S.  E.  242,  47  L.B.A.  33 ;  *Miller  v.  403  (holding  that  equity  has  no  gener- 
Trudgeon,  16  Okla.  337,  86  Pac.  623,  al  power  to  decree  a  sale  of  real  estate 
8  Ann.  Cas.  739.  to  bind  the  interest  of  unborn  contin- 

18.  Note:  8  Ann.  Cas.  742.  gent  remaindermen  where  they  are  not 

19.  Miller  v.  Trudgeon,  16  Okla.  337,  represented  in  the  proceedings  prelim- 
86  Pac.  523,  8  Ann.  Cas.  739.  inary  thereto).    See  infra,  par.  13  et 

20.  See  supra,  par.  7.  seq. 

1.  Bofil  V.  Fisher,  3  Rich.  Eq.   (S.       2.  Vail  v.  Hammond,  60  Conn.  374, 
C.)  1,  55  Am.  Dec.  627.    Compare  Ball  22  Atl.  954,  26  A.  S.  B.  330. 
▼.  Baltimore  City  Safe  Deposit,  etc.,       3.  Note:  53  L.R.A.  863  et  seq. 
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in  -such  action,  order  the  sale  of  the  mark  as  an  asset  of  the  business; 
and  it  has  been  further  decided  that  a  court  of  equity  could  not  order 
a  partner's  interest  in  a  firm  trademark  sold  to  satisfy  a  judgment 
against  him.^  The  court  will  exercise  a  sound  discretion  as  to  what 
property  it  will  sell  in  a  given  case.*  Thus,  it  is  held  that  a  court 
of  equity  will  sell  lands  in  discharge  of  a  vendor's  lien,  but  not  claims 
without  the  land ;  and  to  offer  the  land  to  purchasers  all  claims  must 
be  brought  into  the  market.^  The  exemption  of  a  decree  of  sale 
ineffective  because  the  property  is  not  subject  to  be  sold  will  but  cast 
a  doud  upon  the  title  to  the  property  and  operate  only  as  an  abuse 
of  the  process  of  the  court;  and  in  a  proper  case  the  commissioner 
to  sell  may  be  perpetually  enjoined  from  proceeding  thereunder.' 

11.  Franchises  and  Property  Necessary  to  Their  Enjoyment^— 
A  franchise,  because  of  its  especial  character,  occupies  a  legal  status, 
as  regards  its  liability  to  judicial  sale,  which  is  rather  different  from 
that  of  ordinary  property,  real  or  personal.  It  is  clearly  not  so  liable 
if  taken  to  mean  the  right  of  existence  granted  a  corporation  by  the 
government.®  Viewed  as  a  special  privilege  conferred  upon  individ- 
uals or  corporations  by  government  authority  to  do  something  that 
cannot  be  done  of  common  right,  it  is  subject  to  the  same  general  rule, 
such  a  privilege  being  granted  theoretically  in  token  of  the  confidence 
reposed  by  the  state  in  the  grantee  and  being  therefore  in  the  absence 
of  legislative  authority  to  the  contitiry  neither  assignable  by  the 
grantee  nor  transferable  under  legal  process.*  However,  in  a  few 
instances  courts  of  equity  have  adopted  a  different  doctrine  and  this 
character  of  franchise  is  frequently  by  constitution,  statute,  or  grant, 
made  subject  to  disposition.*®  Thus,  where  the  use  of  a  franchise 
is  granted  to  an  individual  and  his  heirs,  personal  representatives 
and  assigns,  the  franchise  may  be  exercised  by  the  heirs  or  personal 
representatives  of  the  deceased  grantee  or  by  the  assignee  of  the 
grantee.  In  such  a  case,  although  the  grantee's  right  in  the  use  of 
the  franchise  may  not  be  sold  for  the  payment  of  his  debts  after 
his  death  if  the  rights  of  the  public  in  the  use  of  the  franchise  are 
thereby  impaired,  yet  this  right  to  the  use  of  the  franchise  is  the 
property  of  the  grantee,  and  its  sale  under  a  judicial  decree  for  the 
payment  of  his  debts  is  not  forbidden  by  law  where  the  use  continues 
for  the  public  good  as  originally  designed  by  the  grant.  Accordingly, 
a  wharf  franchise  granted  by  statute  to  an  individual  and  his  heirs 

4.  Note:  1  L.R.A.(N.S.)  717,  718.  8.  Notes:  20  L.R.A.  737;  31  L.R.A. 

5.  Morris  V.  Baird,  72  W.  Va.  1,  78    (N.S.)  637,  639  et  seq. 

S.  E.  371,  Ann.  Cas.  1915 A  1273.  9.  Notes :  35  A.  S.  R.  390  et  seq. ;  26 

6.  Blight  V.  Banks,  6  T.  B.  Men.  L.R.A.  737;  31  L.R.A. (N.S.)  636. 
(Ky.)  192,  17  Am.  Dec.  136.  10.  Notes:  20  L.R.A.  737  et  seq.;  31 

7.  Connor  v.  Tennessee  Cent.  R.  Co.,  L.R.A.(N.S.)    636   et   seq.     And   see 
109  Fed.  931,  48  C,  C.  A.  730,  54  Franchises,  vol.  12,  p.  219. 

L.R.A.  687. 
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and  assigns  passes^  as  against  his  heirs,  to  a  purchaser  at  a  sale  under 
judicial  decree  for  the  payment  of  the  grantee's  debts,  and  to  the 
purchaser's  corporate  successor  which  was  authorized  to  and.  did  ac- 
quire, manage,  control  and  operate  the  wharf.*^  The  physical  prop- 
erty of  a  private  corporation  is  as  subject  to  be  sold  at  judicial  sale 
for  the  enforcement  of  a  lien  or  for  tiie  satisfaction  of  a  judgment 
or  decree  for  debt  as  the  property  of  aa  individual,  however  essential 
to  the  carrying  on  of  the  corporate  business.^'  The  same  liability 
to  sale  attaches  to  the  property  of  a  quasi  public  corporation  which 
is  not  necessary  to  enable  the  corporation  to  carry  on  the  operations 
for  which  it  was  created.^'  But  an  exception  exists,  upon  principles 
of  public  policy,  in  respect  to  the  property  of  a  quasi  public  corpora- 
tion which  is  essential  to  the  enjoyment  of  its  franchises  for  the  dis- 
charge of  those  public  duties  for  which  it  was  created.  And  it  may 
be  stated  ^nerally,  though  the  rule  is  not  universally  accepted,  that 
in  the  absence  of  statute  property  acquired  and  held  as  essential  to 
the  operation  of  a  quasi  public  franchise,  if  so  indissolubly  hnked  to 
the  franchise  and  to  its  public  functions  as  that  without  it  the  fran- 
chise, will  be  rendered  inoperative,  cannot  be  seized  and  sold  separate 
or  apart  from  the  franchise  even  when  the  property  of  such  corpora- 
tion is  declared  by  statute  to  be  subject  to  execution  for  the  pay- 
ment of  its  debts.  The  remedy  of  a  creditor  who  has  exhausted 
property  not  necessary  to  the  exercise  of  the  franchise  is  to  obtain 
a  receiver,  and  sequester  the  tolls  or  income,  or  a  decree  subjecting 
the  property  and  its  franchise  to  sale  as  an  entirety.** 

12.  Ratification  and  Estoppel. — ^A  sale  under  the  process  of  a 
court  without  jurisdiction,  as  has  been  seen,  is  an  absolute  nullity.** 
Being  an  absolute  nullity,  it  would  seem  not  susceptible  of  ratification 
by  the  parties  and  this  is  doubtless  true  where  the  court  was  wholly 
without  jurisdiction  to  decree  the  sale.^*  But  where  the  court  has 
jurisdiction  of  the  subject  matter,  a  sale  that  is  void  in  so  far  as  the 
interests  of  a  person  not  a  party  is  concerned  may  be  ratified  by  him 
80  as  to  pass  his  title  to  the  property  and  to  prevent  him  from  attacking 
it  thereafter.  He  may  elect  to  affirm  a  void  sale  and  thus  entitle  him- 
self to  the  proceeds,  and  when  a  valid  election  or  ratification  is  once 
made,  it  cannot  be  revoked.*'     Batification  may  be  inferred,  too, 

11.  Leonard  v.  Baylew  St.  Wharf  14.  Connor  v.  Tennessee  Cent.  R. 
Co.,  69  Fla.  547,  52  So.  718,  31  L.R.A.  Co.,  109  Fed.  931,  48  C.  C.  A.  730,  54 
(N.S.)  636.  L.R.A.  687. 

12.  Connor  v.  Tennessee  Cent.  R.  Notes:  20  L.R.A.  737;  31  L.R.A. 
Co.,  109  Fed.  931,  48  C.  C.  A.  730,  54  (N.S.)  636. 

L.R.A.  687.  15.  See  supra,  par.  3. 

Notes:   20  L.R.A.  737;   31  L.R.A.  16.  Halliday  v.  Stuart,  151  U.   S. 

(N.S.)  636.  229,  14  S.  Ct.  302,  38  U.  S.  (L.  ed.) 

13.  Notes:  20  L.R.A.  737;  31  L.R.A.  141. 

(N.S.)  637,  638.  17.  Note:  13  Am.  Dec.  365. 
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from  a  course  of  conduct  which  indicates  an  intention  on  the  part 
of  the  person  interested  to  approve,  confirm  and  adopt  the  sale/^  or 
which  estops  him  from  denying  the  validity  of  the  sale,**  as  where 
an  officer  conducting  a  judicial  sale  is  silent  as  to  his  individual  title 
or  claim  to  the  property  sold.*®  In  like  manner  ratification  may  be 
shown  by  laches  *  or  by  unreasonable  acquiescence  in  the  sale.*  More- 
over, the  general  rule  as  sustained  by  most  of  the  cases  is  that  no  one 
will  be  permitted  to  receive  the  proceeds  of  sale,  and  still  retain  the 
property  sold.  Hence,  if  the  owner,  after  a  void  judicial  sale  of  his 
property  has  been  made,  claims  and  receives  the  proceeds  of  the  sale, 
or  his  share  thereof,  or  other  profits  therefrom,  with  a  full  knowledge 
of  his  rights,  his  act  must  thereafter  be  treated  as  an  irrevocable  con- 
firmation of  the  sale.*  In  some  jurisdictions,  an  owner  may  be 
precluded  from  denying  the  validity  *of  a  judicial  sale  if  with  knowl- 
edge of  the  sale  he  makes  no  objection  to  it  and  permits  the  proceeds 
to  be  applied  to  the  payment  of  his  debts.*  Of  course  this  ratification 
cannot  be  accomplished  through  the  action  of  a  minor,  or  of  any 
person  not  competent  to  act  for  himself.*  And  in  general,  before 
an  estoppel  can  be  urged  against  a  party  in  interest,  he  must-  have 
done  some  act  in  relation  to  the  sale  whereby  he  has  derived  a  benefit 
or  prejudiced  another.*  It  is  not  essential  to  a  preservation  of  the 
rights  of  a  party  claiming  an  interest  in  the  land  of  another  being 
sold  at  a  judicial  sale,  whether  such  claimant  be  a  judgment  creditor 
or  otherwise,  that  he  shall  state  the  facts  within  his  knowledge  relative 
to  the  title  or  possession  of  such  land  at  the  sale  (though  it  is  undoubt- 
edly within  his  right  to  do  so) ; '  and  his  failure  to  do  so  will  not  work 
an  estoppel  of  any  rights  or  remedies  which  he  has  in  the  land.^ 
And  since  remaindermen  who  do  not  participate  in  a  void  judicial 
sale  of  the  property  by  the  life  tenant  and  trustee  are  not  bound  to 
proceed  against  the  purchaser  or  give  him  notice  until  the  accrual  of 

18.  Smith  V.  McWhorter,  123  Ga.  Teter  v.  Irwin,  69  W.  Va.  200,  71  S.  E. 
287,  51  S.  E.  474,  107  A.  S.  R.  85 ;   115,  Ann.  Cas.  1913A  707. 

Hunter  v.  Hatton,  4  Gill  (Md.)  115,  45  2.  Davis  v.  Simpson,  5  Har.  &  J. 
Am.  Dec.  117.  (Md.)  147,  9  Am.  Dec.  500. 

19.  Halliday  v.  Stuart,  151  U.  S.  3.  Hunter  v.  Hatton,  4  Gill  (Md.) 
229,  14  S.  Ct.  302,  38  U.  S.  (L.  ed.)  115,  45  Am.  Dec.  117;  Miller  v.  Win- 
141 ;  Blanchard  v.  AUain,  5  La.  Ann.  slow,  70  Wash.  401, 126  Pac.  906,  Ann. 
367,  52  Am.  Dec.  594  and  note;  Will-  Cas.  1914B  833  and  note;  Williamson 
iamson  v.  Jones,  39  W.  Va.  231,  19  v.  Jones,  39  W.  Va.  231,  19  S.  E.  436, 
S.  E.  436,  25  L.R.A.  222;   Teter  v.  25  L.R.A.  222. 

Irwin,  69  W.  Va.  200,  71  S.  E.  115,  Notes:  13  Am.  Dec.  365;  21  L.R.A. 

Ann.  Cas.  1913A  707.  40,  51. 

Note:  13  Am.  Dec.  365.  4.  Note:  13  Am.  Dec.  366. 

20.  Lindsay  v.  Cooper,  94  Ala.  170,  5.  Note:  13  Am.  Dec.  366. 

11  So.  325,  33  A.  S.  R.  105,  16  L.R.A.  6.  Smith  v.  McWhorter,  123  Ga.  287, 
813.  51  S.  E.  474, 107  A.  S.  R.  85. 

1.  Miller  v.  Winslow,  70  Wash.  401,       7.  See  infra,  par.  49. 
126  Pac.  906,  Ann.  Cas.  1914B  833:       8.  Brady  v.  Carteret  Realty  Co.,  67 
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their  title,  they  are  not  estopped  by  omitting  to  take  action  before 
that  time.* 

III.  Parties  and  Procedurb 

13.  Persons  Competent  to  Institute  Proceedings. — Proceedings  for 
a  judicial  sale  of  real  estate  can  be  instituted  only  by  a  person  or 
persons  lawfully  interested  in  the  subject  matter  of  the  litigation 
and  the  property  to  be  sold.  Accordingly,  where  the  chancellor  is 
authorized  by  statute  to  proceed  in  a  summary  mode  for  the  sale  of 
land  on  the  application  of  persons  interested  therein,  a  sale  by  a 
trustee  without  such  application  by  an  interested  party  is  without 
authority  and  void,  even  though  subsequently  reported  to  and  ratified 
by  the  court  after  public  notice.*®  Likewise,  where  the  estate  in 
remainder  after  the  termination  of  a  trust  estate  for  life  is  a  legal 
estate,  the  trustee  of  the  life  estate  does  not  represent  the  remainder- 
men, and  the  court  has  no  jurisdiction  on  his  application  to  authorize 
the  sale  of  the  remaindermen's  interest.  The  order  of  sale  so  passed 
being  without  authority  of  law,  the  sale  thereunder  is  necessarily 
void.**  Upon  analogous  principles  a  statute  authorizing  a  judicial 
sale  of  property  owned  by  two  or  more  persons  jointly  or  in  common 
when  in  the  court's  opinion  the  sale  will  better  promote  the  owners' 
interests  cannot  be  invoked  by  any  person  who  is  not  interested  in 
the  property  as  owner;  and  the  court  is  not  thereby  authorized  to 
order  the  property  sold  upon  the  application  of  a  creditor  for  the 
payment  of  an  owner's  debts.** 

14.  Necessary  and  Proper  Parties;  Ratification  and  Estoppel. — 
Inasmuch  as  a  judicial  sale  concludes  and  passes  the  interest  only 
of  the  parties  to  the  proceedings  to  sell,  it  follows  that  every  person 
who  has  any  right,  title  or  interest  in  the  property  to  be  sold  should 
be  made  a  party.  Otherwise  the  purchaser  will  not  obtain  a  good 
and  merchantable  title,  and  may  except  to  the  sale  upon  this 
ground.*'  Thus,  the  parties  to  a  bill  to  enforce  a  lien  should  include 
all  the  owners  of  the  subject  of  the  lien ;  although  the  nonjoinder  of 
one  of  the  owners  ceases  to  be  objectionable  if  the  lien  is  released  and 
no  decree  is  made  affecting  his  interests.*^  Likewise,  the  state's  lien 
for  taxes  on  property  cannot  be  divested  by  a  judicial  sale  in  a  pro- 
ceeding in  which  the  state  is  not  a  party  by  consent,  even  though 

N.  J.  Eq.  641,  60  Atl.  938,  110  A.  S.   See  infra,  par.  15  et  seq. 

B.  502,  3  Ann.  Cas.  421.  12.  Vail  v.  Hammond,  60  Conn.  374, 

9.  Smith  V.  McWhorter,  123  Ga.  287,'  22  Atl.  954,  25  A.  S.  R.  330. 

51  S.  E.  474, 10/  A.  S.  R.  85.  13.  See  supra,  par.  3  et  seq. ;  infra, 

10.  Shriver  v.  Lynn,  2  How.  43,  11   par.  07,  86,  100. 

U.  S.  (L.  ed.)  172.  14.  Case  v.  WooUey,  6  Dana  (Ky.) 

11.  Smith  V,  McWhorter,  123   Ga.    17,  32  Am.  Dec.  54. 
287,  51  S.  E.  474,  107  A.  S.  R.  85. 
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the  decree  under  which  the  sale  was  made  directs  that  the  property 
be  sold  free  from  all  liens  and  incumbrances,^*  The  judgment  cred- 
itors of  devisees  should  be  made  parties  to  a  proceeding  for  the  sale 
of  a  testator^s  real  estate  at  the  suit  of  his  creditors,  and  if  so  made 
parties  they  can  be  enjoined  from  proceeding  against  property  sold 
under  the  decree;  otherwise  they  may  cause  the  property  to  be  sold 
in  execution  and  the  purchaser  will  obtain  a  title  that  will  overrea<^ 
the  sale  under  the  decree  in  the  equity  suit.^*  As  an  additional 
security  against  improvident  proceedings  for  the  sale  of  an  infant's 
estate,  it  is  sometimes  provided  by  statute  that  not  only  the  infant  or 
his  guardian,  but  all  liose  who  would  be  the  heirs  or  distributees  of 
the  infant,  if  dead,  shall  be  joined  as  parties."  However,  minor  orders 
to  have  the  record  corrected  after  the  sale  has  been  made  and  deed 
executed  to  the  purchaser,  though  made  without  notice  to  the  former 
owner  of  the  land  sold,  are  not  prejudicial  to  him.**  And  if  an 
interested  party  is  eventually  brought  before  the  court,  the  fact  that 
the  order  requiring  him  to  appear  and  plead,  answer  or  demur  to 
the  original  and  supplemental  bills  was  not  made  until  after  the  sale 
had  been  ordered  and  made  is  a  mere  irregularity  which  does  not 
affect  the  jurisdiction  of  the  court  to  render  a  final  decree  in  respect 
to  his  interest  in  the  property;  for  the  proceeds  take  the  place  of 
the  property,  and  whatever  rights  he  has  are  transferred  to  the  for- 
mer. *•  Moreover,  one  who  is  not  a  party  to  a  proceeding  for  the 
sale  of  property  in  which  he  has  an  interest,  and  who  is  not  conse- 
quently bound  by  the  decree  therein,  may  subsequently  ratify  the 
sale,  expressly  or  by  implication,  or  by.  his  conduct  estop  himself 
from  questioning  its  validity;  and  in  either  case  he  becomes  bound 
by  the  sale  as  fully  as  if  originally  a  party.*^  But  even  though  a  sale 
is  void  as  to  persons  not  parties,  it  usually  passes  the  title  or  interest 
of  those  who  are  parties;  and  the  latter  are  estopped  from  saying  that 
the  sale  is  void  on  the  ground  that  certain  necessary  parties  are  not 
before  the  court.* 

15.  Doctrine  of  Representation. — As  a  general  rule,  a  court  of 
equity  with  jurisdiction  to  sell  property  may,  in  a  proper  case,  alienate 
the  contingent  title  or  interest  of  unborn  remaindermen,  or  even  the 
contingent  title  of  interested  persons  in  esse  whose  names  and  addresses 
are  unknown,  provided  that  all  the  parties  are  before  the  court  who 
can  be  brought  before  it,  and  that  the  rights  of  the  nonexistent  or 
as  yet  unascertained  parties  will  be  represented  and  sufficiently  de- 

15.  Bloxham  v.  Consumers'  Electric  18.  Forrester  ▼.  Howard,  124  Ky. 
Light,  etc.,  R.  Co.,  36  Fla.  519,  18  So.  'SIS.  98  S.  W.  984,  124  A.  S.  R.  394. 
444,  51  A.  S.  R.  44,  29  L.R.A.  507.  19.  Mellen  v.  Moline  Malleable  Iron 

16.  Morris  v.  Mowatt,  2  Paige  (N.  Works,  131  U.  S.  352,  9  S.  Ct  781, 
Y.)  586,  22  Am.  Dec.  661  and  note.  33  U.  S.  (L.  ed.)  178. 

17.  Knotts  V.  Steams,  91  U.  S.  638,  20.  See  supra,  par.  12. 

23  U.  S.  (L.  ed.)  252.  1.  Note:  Ann.  Cas.  1914D  283. 
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fended  by  those  who  are  made  parties  and  who  have  motives  of  self- 
interest  and  affection  to  make  such  defense.  This  is  styled  the  doctrine 
of  representation  of  parties.'  It  is  sometimes  further  held  that  in  a 
proceeding  to  sell,  wherein  all  persons  in  being  who  have  any  interest 
in  the  property  and  who  are  known  are  made  parties,  the  court  may 
try  the  cause,  if  that  course  seems  proi>er,  even  though  it  appears 
that  persons  having  contingent  or  more  remote  rights  are  not  repre- 
sented by  parties  having  common  interest.  In  such  a  case  the  court 
would  seem  to  guard  the  rights  of  those  persons  affected  who  cannot 
be  brought  before  it.*  Any  other  rule,  it  has  been  said,  would 
pardyze  the  arm  of  the  court,  would  render  conditional  limitations 
and  contingent  remainders  an  intolerable  evil  to  a  growing  and 
prosperous  community,  and  would  sacrifice  the  rights  and  interests 
of  the  present  generation  to  those  of  posterity,  and  of  citizens  to 
aliens.*  Of  course,  persons  in  being  who  have  a  contingent  interest 
in  the  property  are  required  to  be  joined  as  defendants  in  the  pro- 
ceeding not  only  because  they  will  be  vigilant  to  protect  their  own 
interests,  but  also  because  their  vigilance  will  inure  to  the  benefit  of 
unborn  contingent  remaindermen  with  like  interests.*  Where  pro- 
ceedings to  sell  the  contingent  remainders  of  persons  not  in  being 
or  unknown  to  the  court  are  instituted,  the  decree  is  never  allowed 
to  be  interfered  with  by  any  of  the  persons  represented  afterwards 
coming  into  existence,  either  *by  being  bom  or  by  acquiring  the 
character  entitling  them  to  an  interest.*  Remaindermen  bom  during 
such  proceedings  are  bound  by  them,  being  represented  by  those  who 
are  parties  or  by  the  court.  The  proceedings  are  not  void  for  want 
of  jurisdiction  over  them  notwithstanding  the  fact  that  such  after- 
bom  persons  were  not  made  direct  parties  after  coming  into  life; 
and  conceding  that  they  have  the  right  to  intervene,  they  are  never- 
theless bound  by  all  orders  in  the  action  before  they  become  parties.' 
16,  Sufficiency  of  Representation. — By  those  ^  courts  adhering 
strictly  to  the  rule  that  the  contingent  interest  of  persons  not  in 
esse,  undetermined,  or  unknown  to  the  court  can  be  sold  at  a  judicial 
sale  only  where  they  were  represented  in  the  proceedings  preliminary 

2.  Knotts  V.  Stearns,  91  U.  8.  638,       Notes:  42  L.R.A.(N.S.)  443;  Ann. 
23  U.  S.  (L.  ed.)  252;  Gavin  v.  Ctir-   Cas.  1914D  283. 

tin,  171  lU.   640,  49  N.  E.  623,  40  4.  Bofil    v.    Fisher,    3    Rich.    Eq. 

L.R.A.  776;  Ball  v.  Safe  Deposit  Co.,  (S.  C.)  1,  55  Am.  Dec.  627. 

92  Md.  503,  48  Atl.  155,  52  L.R.A.  Note:  Ann.  Cas.  1914D  283. 

403;  Bofil  V.  Fisher,  3  Rich.  Eq.   (S.  5.  Gavin  v.  Curtin,  171  lU.  640,  49 

C.)  1,  55  Am.  Dec.  627;  Boal  v.  Wood,  N.  E.  523,  40  L.R.A.  776. 

70  W.  Va.  383,  73  S.  E.  978,  42  L.R.A.  Note:  42  L.R.A. (N.S.)  US. 

(N.S.)  439  and  note.                         *  6.  Note:  Ann.  Cas.  1914D  283. 

Notes:  8 L.R.A. (N.S.)  72;  42  L.R.A.  7.  Boal  v.  Wood,  70  W.  Va.  383,  73 

(N.S.)  443;  Ann.  Cas.  1914D  283.  S.  E.  978,  42  L.R.A.{N.S.)   439  and 

3.  Bofil  V.  Fisher,  3  Rich.  Eq.   (S.  note. 

C.)  1,  55  Am.  Dec.  627.  Note:  42  L.R.A. (N.S.)  443. 
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thereto  by  parties  with  like  interests,^  it  is  held  that  the  parties  in 
being  and  before  the  court  must  hold  such*  relation  to  the  property 
and  to  the  contingent  remaindermen  as  to  make  them  the  legal 
representatives  of  the  inheritance  so  as  to  bind  it  by  recovery  against 
them,'  and  should  have  the  same  incentive  to  accomplish  the  same 
purpose  as  would  move  and  possess  the  parties  not  in  esse  if  they 
were  in  being.**  Under  this  rule  a  decree  of  sale  in  proceedings 
against  a  life  tenant  and  the  living  children  entitled  in  remainder  or 
the  living  heirs  is  binding  upon  and  extinguishes  the  possible  inter* 
ests  of  posthumous  children,  or  after-bom  heirs  of  the  same  class  and 
interest.**  And  where  property  devised  to  a  son  and  daughter  for 
life,  and  then  to  the  heirs  of  their  bodies,  was  sold  in  a  proceeding 
by  a  creditor  of  the  testator,  in  which  the  son  and  daughter  and  all 
the  children  of  the  latter  in  being  were  parties,  the  son  then  having 
no  children,  the  decree  binds  the  son's  after-bom  children.  Especially 
are  the  preceding  illustrations  true  where  the  property  is  sold  for  a  fair 
price  and  the  interests  of  the  unborn  children  are  not  prejudiced.*^ 
In  England,  remaindermen  have  been  held  bound  by  a  decree  to 
which  the  life  tenant  was  a  party,  authorizing  a  sale  for  partition ;  ** 
but  in  this  country  it  seems  clear  that  the  life  tenant  does  not  repre- 
sent the  remaindermen  and  that  their  interests  axe  not  bound  by  a 
decree  of  sale  in  proceedings  to  which  he  alone  was  party,  and  this 
whether  the  life  estate  be  legal  or  equitable.*^  A  posthumous  child 
of  a  deceased  devisee  is  not  bound  by  a  sale  of  the  land  to  pay  a  debt 
of  the  testator  under  a  chancery  decree  in  a  proceeding  to  which  the 
only  parties  were  the  widow  and  brother  of  the  devisee  and  the 
executor  of  the  testator.**  In  some  jurisdictions  statutes  have  been 
passed  conferring  jurisdiction  upon  courts  of  equity  to  decree  sales 
so  as  to  bind  unborn  contingent  remaindermen  who  would  not  be 
bound  by  representation  at  a  sale  under  general  jurisdiction,  provided 
all  parties  in  interest  and  in  being  who  would  be  entitled  if  the  con- 
tingency had  happened  at  the  date  of  the  decree  be  made  parties  to 
the  proceeding,  and  that  the  sale  be  made  to  appear  advantageous 
W)  the  parties  concerned.** 

8.  See  supra,  par.  15.  12.  Note:  42  L.R.A.(N.S.)  443. 

9.  Ball  V.  Baltimore  City  Safe  De-  13.  Note:  Ann.  Cas.  1914D  283. 
posit,  etc.,  Co.,  92  Md.  503,  48  Atl.  14.  Smith   v.  McWhorter,  123   Ga. 
155,  52  L.R.A.  403.  287,  51  S.  E.  474,  107  A.  S.  R.  85  j 

10.  Gavin  v.  Curtin,  171  111.  640,  49   Ball  v.  Baltimore  City  Safe  Deposit, 
N.  E.  523,  40  L.R.A.  776.  etc.,  Co.,  92  Md.  503,  48  Atl.  155,  52 

11.  Knotts  v.  Steams,  91  U.  S.  638,  L.R.A.  403. 

23  U.  S.  (L.  ed.)  252;  Boal  v.  Wood,     .15.  Note:  8  L.R.A.(N.S.)  72. 
70  W.  Va.  383,  73  S.  E.  978,  42  L.R.A.       16.  Ball  v.  Baltimore  City  Safe  De- 
(N.S.)  439  and  note.  posit,  etc.,  Co.,  92  Md.  503,  48  Atl. 

Notes:  8L.R.A.(N.S.)  72;42L.R.A.    155,  52  L.R.A.  403.     See  supra,  par. 
(N.S.)  443;  Ann.  Cas.  1914D  283.         8. 
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IV.  Decree  or  Order  of  Sale 

Characteristics  and  Necessity 

17,  In  General. — ^The  order  for  sale  lies  in  the  reasonable  discretion 
of  the  court.*'  This  discretion  is  not  a  mere  arbitrary  one,  however. 
It  is  subject  to  review  on  appeal  in  the  same  case,  though  it  will  not 
be  disturbed  where  it  does  not  appear  to  have  been  improvidently 
exercised.*^  A  decree  of  sale,  it  has  been  said,  vests  in  the  court  of 
chancery,  and  causes  to  be  held  for  the  benefit  of  those  interested  in 
the  sale  and  in  the  distribution  of  the  fund,  the  property  directed  to 
be  sold,  but  the  courts  are  not  in  accord  on  this  question  and  variant 
views  prevail.**  The  decree  should  terminate  all  controversies  with 
respect  to  the  property  between  the  parties  to  the  proceedings  in 
order  that  the  purchaser  may  get  a  title  freed  from  their  claims.*^  It 
ought  to  be  perfect  in  itself,  or  as  nearly  so  as  possible.*  And  not 
only  should  the  decree  of  sale  itself  be  clear  and  precise  in  its  terms, 
but  before  ordering  the  sale  the  court  should  make  clear  all  am- 
biguities and  uncertainties  in  the  proceedings  and  orders  prior  thereto ; 
though  it  will  be  suiHcient,  when  the  orders  are  attacked  in  the  appel- 
late court,  if  the  lower  court  has  furnished  the  criteria  by  which  its 
meaning  and  intention  can  be  satisfactorily  arrived  at.  And 'upon 
proper  issue  made,  a  decision  of  the  court  subsequently  to  the  decree 
of  aale  as  to  what  is  included  therein  may  operate  as  an  adjudication 
which  will  bind  the  parties.* 

18.  Identification  of  Property  Sold. — One  of  the  characteristics  of 
a  judicial  sale  is  that  the  court's  decree  of  sale  acts  upon  specifically 
described  property.*  The  property  should  therefore  be  judicially 
identified  in  tiie  decree,^  so  that  it  may  appear  from  the  decree  and 
the  deed  through  which  the  purchaser  at  judicial  sale  claims  that 
the  title  to  the  property  is  in  him.*  Indeed,  process  for  the  sale  of 
specific  property  cannot  issue  until  the  property  to  be  sold  has  been 
judicially  identified.  Such  adjudications  require  the  action  of  the 
court     A  reference  to  a  master  to  ascertain  and  report  the  facts  i? 

17.  Vail  V.  Hammond,  60  Conn.  374,  waukee,  etc.,  R.  Co.,  2  Wall.  609,  17 
22  Atl.  954,  25  A.  S.  R.  330;  Dorsey   U.  S.  (L.  ed.)  886. 

V.  Dorsey,  30  Md.  522,  96  Am.  Dec.  3.  Norton  v.  Reardon,  67  Kan.  302, 

633;  Boffl  v.  Fisher,  3  Rich.  Eq.  (S.  72  Pac.  861,  100  A.  S.  R.  459;  Green- 

C.)  1,  56  Am.  Dec.  627.  villa  People's  Bank  v.  BromJett,  58  S. 

18.  Dorsey  v.  Dorsey,  30  Md.  522,  C.  477,  36  S.  E.  912,  79  A.  S.  R.  855. 
96  Am.  Dec.  633.  4.  North  Carolina  R.  Co.  v.  Swasey, 

19.  See  infra,  par.  92.  23  WaU.  405,  23  U.  S.  (L.  ed.)  136. 

20.  Bomberger  v.  Turner,  13  Ohio  5.  Bowen  v.  Wickersham,  124  Ind. 
St.  263,  82  Am.  Dec.  438.  See  infra,  404,  24  N.  E.  983,  19  A.  S.  R.  106. 
par.  18,  92.  See  infra,  par.  92  et  seq. 

1.  Note:  5  A.  S.  R.  460. 

2.  Milwaukee,   etc.,  R.   Co.  v.  Mil- 
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not  sufficient*  In  a  judicial  proceeding  which  may  result  in  the 
involuntary  divesting  of  an  estate,  everything  ought  to  be  made  so 
very  clear  and  certain  as  to  attract  immediate  attention  to  the  prop- 
erty to  be  sold,  so  that  even  a  casual  observer  might  at  once  know 
what  it  is  that  he  may  have  the  privilege  of  bidding  upon.  Every 
decree  and  notice  of  sale  ought,  therefore,  to  be  perfect  in  itself,  or 
aa  nearly  so  as  possible ; '  and  if  the  decree  and  deed  are  so  defective 
that  it  cannot  be  ascertained  by  inspection  what  property  was  in  fact 
sold,  the  decree  is  invalid  for  want  of  suflScient  description  and  no 
title  passes.^  The  law,  however,  regards  as  certain  that  which  can 
be  made  certain ;  so  that  it  will  generally  be  regarded  as  sufficient  if 
the  decree,  though  not  itself  complete  or  free  from  ambiguity,  sup- 
plies in  itself  the  data  from  which  the  property  can  be  sufficiently 
identified.*  And  a  judgment,  decree  or  order  of  sale  and  deed  made 
in  pursuance  thereof  may  each  and  all  refer  to  some  other  paper  or 
record  for  the  purpose  either  of  describing  the  tract  of  land  sold,  or 
of  showing  what  parts  thereof,  if  any,  are  intended  to  be  omitted  from 
such  description,  so  that  it  is  necessary  to  read  the  paper  or  record 
referred  to  to  ascertain  what  has  been  sold  and  conveyed.*®  On  the 
other  hand,  it  has  been  laid  down  broadly  that  if,  in  order  to  ascertain 
the  ihtention  of  the  officer  selling  with  regard  to  the  identity  of  the 
property  sold,  it  becomes  necessary  to  institute  an  inquiry  extrinsic 
to  the  decree  and  deed,  the  deed  is  void.  Accordingly,  a  decree  direct- 
ing the  sale  of  a  parcel  of  land,  except  such  parcels  as  had  thereto- 
fore been  laid  out  in  town  lots  by  an  individual  named,  and  had 
been  sold  and  conveyed  prior  to  the  execution  of  a  designated  mort- 
gage, was  held  invalid  for  want  of  description  where  there  was  nothing 
in  the  record  furnishing  data  by  which  to  ascertain  what  tracts  had 
been  laid  out  in  town  lots  and  sold  and  conveyed.**  It  seems  that 
the  court's  decision  upon  a  proper  issue  made  in  the  proceeding  that 
a  particular  piece  of  property  is  included  in  the  decree  or  order  of 
sale  may  constitute  an  adjudication  upon  the  construction  of  the 
decree  which  will  bind  the  parties.**  The  record  of  the  decree  may 
be  corrected  in  respect  of  the  description  of  the  land  for  the  purpose 
of  making  it  conform  to  the  decree.** 

6.  North  Carolina  R.  Co.  v.  Swasey,  A.  S.  R.  106. 

23  Wall.  405,  23  U.  S.  (L.  ed.)  136.  10.  Note:  5  A.  S.  R.  469,  400. 

7.  Note:  6  A.  S.  R.  460.  11.  Bowen  v.  Wickersham,  124  Ind. 

8.  Bowen  v.  Wickersham,  124  Ind.  404,  24  N.  E.  983,  19  A.  S.  R.  106. 
404,  24  N.  B.  983,  19  A.  S.  R.  106.  Note :  5  A.  S.  R.  459,  460. 

See  infra,  par.  96.  12.  Milwaukee,  etc.,  R.  Co.  v.  Mil- 

9.  Milwaukee,  etc.,  R.   Co.  v.  Mil-   waukee,  etc.,  R.  Co.,  2  Wall  609,  17 
waukee,  etc.,  R.  Co.,  2  Wall.  609,  17   U.  S.  (L.  ed.)  886. 

U.  S.  (L.  ed.)  886;  Bowen  v.  Wicker-       13.  Note:  11  Ann.  Cas.  86. 
sham,  124  Ind.  404,  24  N.  E.  983,  19 
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19.  Necessity  of  Decree  or  Order  of  Sale. — ^A  judicial  sale  has  its 
very  foundation  in  a  decree  or  order  of  sale  passed  by  a  court  of 
competent  jurisdiction.^^  It  is  the  decree  that  supplies  the  authority 
upon  which  the  officer  to  make  the  sale  must  act.^^  A  sale  made  by 
an  officer  acting  without  such  authority  must  be  treated  as  a  nullity, 
even  though  it  be  subsequently  ratified  by  the  court  ^*  Purchasers 
at  a  judicial  sale  are  protected  when  the  power  to  make  the  sale  is 
expressly  given,  not  otherwise.  It  is  only  when  they  buy  on  the 
faith  of  an  order  of  the  court,  which  clearly  authorizes  the  act  to  be 
done,  that  the  shield  of  the  law  is  thrown  around  them.^'  And  the 
authority  of  a  United  States  marshal  to  conduct  a  sale  ordered  by  a 
federal  court,  and  the  legality  of  his  acts,  may  be  inquired  into  in 
a  state  court  where  the  purchaser's  title  is  directly  drawn  in  question 
therein.*®  Furthermore,  an  original  lack  of  authority  cannot  be 
supplied  at  a  later  stage  in  the  proceeding  in  such  manner  as  to 
validate  the  sale  by  relation.  Thus  a  sale  by  a  trustee,  not  authorized 
to  sell  under  a  decree,  though  reported  to  the  court  and  ratified  and 
confirmed  by  it  after  public  notice,  must  be  treated  as  a  nullity,  tn 
such  a  case,  ratification  does  not  bring  the  sale  within  the  rule  which 
applies  where  the  court  has  jurisdiction  but  has  committed  an  error 
in  its  proceedings.  The  sale  being  without  authority,  ratification  of 
it  by  the  court  must  be  considered  as  given  inadvertently ;  or  if  given 
deliberately  and  on  a  full  examination  of  all  the  facts,  still  it  must 
be  regarded  as  unauthorized  and  void.**  Nor  can  the  lack  of  an 
original  order  of  sale  be  supplied  by  a  nunc  pro  tunc  order  passed 
subsequently  to  the  sale.  Of  course,  if  an  order  of  sale  has  in  fact 
been  made  prior  to  the  sale,  but  through  inadvertence  or  neglect  on 
the  part  of  the  court  or  its  officers,  the  proper  entries  were  not  made, 
then  it  might  well  be  argued  that  a  nunc  pro  tunc  decree  could  be 
made,  for  a  nunc  pro  tunc  order  is  always  admissible  when  the  delay 
has  arisen  from  the  act  of  the  court   But  by  no  rule  of  law  can  a  decree 

14.  See  supra,  par.  2.  Rob.  (La.)  192,  39  Am.  Dec.  556  and 

15.  ^tna  Ins.  Co.  v.  Hallook,  6  note,  overruled  on  another  point  by 
Wall  560, 18  U.  S.  (L.  ed.)  948.  Dupuy  v.  Bemias,  2  La.  Ann.  509;  BaU 

16.  Shriver  v.  Lynn,  2  How.  43,  11  v.  Baltimore  City  Safe  Deposit,  etc., 
U.  S.  (L.  ed.)  172;  Gray  v.  Brignar-  Co.,  92  Md.  503,  48  Atl.  155,  62  L.R.A. 
dello,  1  Wall.  627,  17  U.  S.  (L.  ed.)  403. 

693;  Milwaukee,  etc.,  R.  Co.  v.  Mil-       Note:  26  Am.  Rep.  39. 
waukee,  etc.,  B.  Co.,  2  Wall.  609,  17       17.  Gray  v.   Brignardello,  1  Wall. 
U.  S.   (L.  ed.)   886;  Mitchell  v.   St.   627, 17  U.  S.  (L.  ed.)  693.    See  infra, 
Maxent,  4  WaU.  242, 18  U.  S.  (L.  ed.)    par.  99. 

326;  Gibson  v.  Lyon,  115  U.  S.  439,  18.  Lowry  v.  Erwin,  6  Rob.  (La.) 
$  8.  Ct.  129,  29  U.  S.  (L.  ed.)  440;  192,  39  Am.  Dec.  556,  overruled  on  an- 
Armstrong  v.  Jackson,  1  Blackf .  other  point  by  Dupuy  v.  Bemiss,  2  La. 
(Ind.)  210,  12  Am.  Dec.  225;  Bethel  Ann.  509. 

V.  Bethel,  6  Bush  (Ky.)  65,  99  Am.  19.  Shriver  v.  Lynn,  2  How.  43,  11 
Dec.  655  and  note;  Lowry  v.  Erwin,  6   U.  S.  (L.  ed.)  172. 
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which  is  cleaxly  an  afterthought  and  made  subsequently  to  the  sale 
bolster  up  the  authority  to  make  it**  But  although  a  sale  without 
a  decree  to  sustain  it  is  a  nullity  and  cannot  be  made  valid  by  a  gen- 
eral order  of  confirmation,  yet  if  an  issue  is  made  by  exceptions  or 
other  proper  pleading  as  to  the  question  whether  any  particular  piece 
of  property  had  been  included  in  the  decree  or  order  of  sale,  and 
the  court  decides  that  it  was  so  included,  this  might  be  an  adjudication 
upon  the  construction  of  the  decree  which  would  bind  the  parties.^ 
And  it  is  not  customary  for  any  process  or  order  under  the  seal  of 
the  court  to  be  issued  to  an  officer  deputized  to  sell.  He  may,  if  he 
thinks  proper,  procure  a  copy  of  the  decree  and  order  appointing  him, 
or  if  the  party  who  wishes  the  decree  executed  thinks  proper  in  this 
mode  to  demand  of  him  to  proceed,  he  may  furnish  him  such  a  copy. 
The  decree  itself,  however,  is  the  authority  upon  which  the  officer 
acts.  If  he  proceeds  in  conformity  to  the  decree,  the  sale  will  be 
valid  although  no  copy  has  been  placed  in  the  hands  of  the  com- 
missioner ;  *  and  any  defects  in  any  process  or  order  that  may  be 
subsequently  issued  are  immaterial  and  should  be  disregarded.' 

20.  Sale  before  Final  Decree. — ^A  judicial  sale  should  not  be 
ordered  in  advance  of  a  judicial  determination  of  the  facts  necessary 
to  support  it,  and  a  finding  that  it  is  demanded  by  the  rights  of  the 
parties  concerned.*  Such  adjudications  require  the  action  of  the 
court.  A  reference  to  a  master  to  ascertain  and  report  the  facts  is 
not  sufficient.*  Much  less  can  the  power  to  adjudicate  the  essential 
facts  be  delegated  by  the  court  to  the  commissioner  to  sell.'  Nor  can 
a  sale  be  supported  upon  the  authority  of  a  decree  that  is  manifestly 
interlocutory,  in  that  no  authority  is  given  to  sell  imtil  the  commisr 
sioner  shall  have  reported  certain  material  facts  and  the  court  shall 
have  passed  upon  the  report.  In  such  a  case  the  court  properly  reserve.-^ 
the  right  to  approve  or  disapprove  the  report  before  the  authority  to 
sell  is  complete,  since  it  cannot  know  in  advance  whether  or  not  there 
is  any  necessity  for  a  sale;  and  consequently  a  sale  by  the  commis- 
sioner after  filing  his  report  but  without  waiting  for  its  confirmation 
is  void  and  passes  no  title,  even  though  the  commissioner  states  to 
the  court  in  his  report  of  sale  that  he  has  sold  the  property  ordered 

20.  Gray  v.   Bri^ardello,  1   Wall.  4.  Gray    v.    Brignardello,    1    Wall. 

627,  17  U.  S.  (L.  ed.)  693.  627,  17  U.   S.   (L.  ed.)    693;   North 

1.  Milwaukee,  etc.,  R.   Co.  v.  Mil-  Carolina  R.  Co.  v.  Swasey,  23  Wall, 
waukee,  etc.,  R.  Co.,  2  Wall.  609,  17  405,  23  U.  S.  (L.  ed.)  136. 

U.  S.  (L.  ed.)  886.  5.  North  Carolina  R.  Co.  v.  Swasey, 

2.  JEtna    Ins.    Co.    v.    Hallock,    6  23  Wall.  405,  23  U.  S.  (L.  ed.)  136. 
Wall.  556,  18  U.  S.  (L.  ed.)  948.  6.  January  v.  January,  7  T.  B.  Mon. 

3.  Thomas    v.    Thomas,    44    Mont.  (Ky.)  642,  18  Am.  Dec.  211.    See  in- 
102,  119  Pac  283,  Ann.  Cas.  1913B  fra,  par.  25  et  seq. 

616. 
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to  be  sold  by  the  interlocutory  decree.^  Upon  similar  principles; 
where  the  jurisdiction  of  a  court  of  equity  to  decree  a  sale  of  land 
under  a  special  statute,  rests  upon  the  concurrence  of  certain  con- 
ditions at  the  date  of  the  decree,  the  court  is  without  the  power  to 
authorize  the  trustee,  in  its  decree  for  the  sale  of  certain  trust  prop- 
erty specifically  described,  to  make  future  sales  of  other  parts  of  such 
property  not  mentioned  in  the  bill  or  the  decree,  ^Vhenever  it  shall 
appear  to  the  court  that  such  sales  are  advantageous.''  ^  But  although 
a  judicial  sale  cannot  be  lawfully  made  in  pursuance  of  an  inter- 
locutory or  incomplete  order  such  as  those  which  have  just  been  con- 
sidered, it  is  equally  clear  that  if  the  condition  of  the  property  is 
such  as  tQ  require  for  the  protection  of  the  parties  that  it  be  sold, 
and  the  circumstances  justify  immediate  action,  the  court  has  power 
to  order  a  sale  in  advance  of  a  final  decree.*  In  some  jurisdictions 
it  is  provided  by  statute  that  in  all  cases  where  a  suit  is  instituted  for 
the  sale  of  real  or  personal  property,  or  where  from  the  nature  of 
the  case  a  sale  is  the  proper  mode  of  relief,  the  court,  in  its  discretion, 
"may  order  a  sale  of  the  property  before  final  decree,  if  satisfied 
clearly  by  proof  that  at  the  final  hearing  of  the  case  a  sale  will  be 
ordered."  The  discretion  to  be  exercised  under  such  a  statute  is  not 
arbitrary,  however.  It  is  subject  to  review  in  the  same  case  although 
it  will  not  be  reviewed  where  it  does  not  appear  to  have  been  im- 
providently  exercised.^® 

21.  Reversal  of  Decree. — Although  a  judgment  or  decree  may  be 
reversed,  yet  all  rights  lawfully  acquired  at  a  judicial  sale  thereunder 
will  be  protected.**  Hence  it  is  an  ancient  and  settled  principle  of 
the  common  law,  and  one  which  has  also  received  statutory  expres- 
sion in  many  jurisdictions,  that  the  reversal  for  irregularity  or  error 
of  the  decree  of  sale  passed  by  a  court  with  jurisdiction  of  parties 
and  subject  matter  does  not  vitiate  the  sale  thereunder  nor  divest 
the  title  acquired  by  a  purchaser  in  good  faith  who  is  a  stranger 
to  the  proceeding.  In  such  a  case,  the  defendant  obtains  restitution 
only  of  the  money,  and  the  purchaser  holds  the  property.**    To  set 

7.  Gray  v.  Brignardello,  1  Wall.  12.  Voorhees  v.  Jackson,  10  Pet. 
627,  17  U.  S.  (L.  ed.)  693.  449,  9  U.  S.   (L.  ed.)   490;  Gray  v. 

8.  BaU  V.  Baltimore  Citv  Safe  De-  Brignardello,  1  Wall.  627,  17  U.  S. 
posit,  etc,  Co.,  92  Md.  503,  48  Atl.  (L.  ed.)  693;  Miller  v.  Sherry,  2  Wall. 
155,  52  L.R.A.  403.  237,  17  U.  S.  (L.  ed.)  827;  Galpin  v. 

9.  Mellen  v.  Moline  Malleable  Iron  Page,  18  Wall.  350,  21  U.  S.  (L.  ed.) 
Works,  131  U.  S.  352,  9  S.  Ct.  781,  959;  Pennoyer  v.  Neff,  95  U.  S.  714, 
33  U.  S.  (L.  ed.)  178.  24  U.  S.  (L.  ed.)  565;  Leadville  Coai 

10.  Doi-sey  v.  Dorsey,  30  Md.  522,  Co.  v.  McCreery,  141  U.  S.  475,  12 
96  Am.  Dee.  633.  S.  Ct.  28,  35  U.  S.  (L.  ed.)  824;  Car- 

11.  Gray  v.  Brignardello,  1  Wall,  roll  v.  Draughon,  152  Ala.  418,  44  So. 
627,  17  U.  S.  (L.  ed.)  693;  Sutton  v.  553,  126  A.  S.  R.  51;  Johnson  v.  Mc- 
Schonwald,  86  N.  0. 198,  41  Am.  Bep.  Kinnon,  54  Fla.  221,  45  So.  23, 127  A. 
455.  S.    R.    135,    14   Ann.    Cas.    180   and 

27 


§  21  JUDICIAL  SALES  16  B.  G.  L. 

aside  the  sale  in  such  a  case  would  leave  the  purchaser  with  his  money 
expended  and  nothing  realized  in  its  stead,  which  is  manifestly 
unjust.^'  And  the  purchaser's  title  will  of  course  not  be  affected 
by  a  reversal  where  all  the  parties  had  expressly  agreed,  through 
their  attorneys,  that  tiie  sale  should  take  place  notwithstanding  the 
entry  of  the  appeal,  and  that  they  would  look  to  the  proceeds  of  the 
lands  and  not  to  the  lands  themselves.^^  These  principles  advance 
the  stability  and  productiveness  of  judicial  sales  and  the  value  of 
tiUes  derived  under  them,  and  operate  as  well  in  the  interests  of  the 
owners  of  the  property  sold  as  for  the  protection  of  purchasers.^^ 
If,  however,  it  be  determined  that  the  court  was  without  jurisdiction 
to  decree  the  sale,  or  that  decree  and  sale  were  utterly  void,  in  contra- 
distinction ti  being  merely  erroneous  and  reversible,  the  purchaser's 
title  falls  with  the  reversal  of  the  decree.^*  In  some  jurisdictions,  the 
purchaser's  titie  is  not  affected  by  the  subsequent  reversal  of  the 
decree  of  sale  although  he  is  a  party  to  the  suit,  this  ruling  being 
based  upon  the  theory  that  there  is  the  same  reason  for  protecting 
persons  who  purchase  that  there  is  for  protecting  strangers,  and  in- 
asmuch as  in  both  cases  the  purchaser  does  not  obtain  the  land  by 
the  direct  operation  of  the  decree  itself,  but  by  proceedings  which  it 
authorizes.^ ^  And  the  same  holding  has  been  made  even  where  he 
was  notified  at  the  sale  and  before  purchase  that  an  appeal  would  be 
or  had  been  taken.*®  In  many  states,  however,  the  rule  protecting 
bona  fide  purchasers  in  case  of  reversal  has  no  application  where  the 
purchaser  is  a  party  or  a  privy  to  the  suit  in  which  the  sale  was 

note,  13  L.R.A.(N.S.)  874;  Goudy  v.  14.  Halliday  v.   Stuart,  161  U.   S. 

HaU,  36  lU.  313,  87  Am.  Dec.  217  229,  14  S.  Ct  302,  38  U.  S.  (L.  ed.) 

and  note;  McCormick  v.  iMcClure,  6  141. 

Blackf.  (Ind.)  466,  39  Am.  Dec.  441;  16.  Voorhees   v.   Jackson,   10    Pet. 

Porter  v.  Robinson,  3  A.  K.  Marsh.  449,  9  U.  S.   (L.  ed.)  490;  Clark  v. 

(Ky.)  263,  13  Am.  Dec.  163;  Clark  v.  Farrow,  10  B.  Mon.   (Ky.)    446,  62 

Farrow,  10  B.  Mon.    (Ky.)    446,  62  Am.  Dec.  662;  Gossam  v.  Donaldson, 

Am.  Dec.  662;  Gossam  v.  Donaldson,  18  B.  Mon.   (Ky.)  230,  68  Am.  Dec. 

18  B.  Mon.   (Ky.)   230,  68  Am.  Dec.  723;   Sutton  v.  Schonwald,  86  N.  C, 

723;  Blake  v.  Wolfe,  111  Ky.  840,  64  198,  41  Am.  Rep.  456. 

S.  W.  910,  98  A.  S.  R.  434;  Wilson  v.  16.  Carroll  v.  Draughon,  162  Ala. 

MiUer,  30  Md.  82,  96  Am.  Dec.  668;  418,  44  So.  663, 126  A.  S.  R.  61;  Gos- 

Wood  V.  Jackson,  8  Wend.  (N.  Y.)  9,  sam  v.  Donaldson,  18  B.  Mon.  (Ky.) 

22  Am.  Dec.  603;  Sutton  v.   Schon-  230,  68  Am.  Dec.  723.    See  supra,  par. 

wald,  86  N.  C.  198,  41  Am.  Rep.  466;  3;  infra,  par.  99. 

Dabney  v.  Manning,  3  Ohio  321,  17  17.  Clark  v.   Farrow,   10   B.   Mon. 

Am.  Dec.  697;  Taylor  v.  Boyd,  3  Ohio  (Ky.)  446,  62  Am.  Dec.  662;  Gossam 

337,    17    Am.    Dec.    603;    Seguin    v.  v.  Donaldson,  18  B.  Mon.  (Ky.)  230, 

Maveriek,  24  Tex.  626,  76  Am.  Dec.  68  Am.  Dec.  723;  Blake  v.  Wolfe,  111 

117.  Ky.  840,  64  S.  W.  910,  98  A.  S.  R. 

Notes:  70  Am.  Dec.  681;  26  Am.  434. 

Rep.  39;  21  L.R.A.  62  et  seq.  Note:  26  Am.  Rep.  89. 

13.  Carroll  v.  Draughon,  162  Ala.  18.  Note:  26  Am.  Rep.  39. 
418,  44  So.  663,  126  A.  S.  R.  61. 
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ordered;  and  so  the  law  in  those  jurisdictions  is  that  the  title  of 
such  purchaser  will  be  defeated  by  a  subsequent  reversal  of  the  judg- 
ment or  decree  upon  which  the  sale  was  made,  this  ruling  being 
grounded  on  the  theory  that  a  person  obtaining,  tihrough  a  judgment 
before  reversal,  any  advantage  or  benefit  must  restore  what  he  got 
to  the  other  party  after  reversal,  thereby  restoring  the  parties  to  the 
rights  and  relative  positions  held  by  them  before  the  sale.^'  And 
the  next  friend  of  infant  complainants'  in  proceedings  which  result 
in  a  decree  under  which  a  sale  is  made,  and  at  which  he  becomes  the 
purchaser,  is  not  a  stranger  to  the  suit,  but  a  real  actor,  and  in  effect 
stands  in  the  shoes  of  the  complainant,  and  therefore  he  cannot  be 
such  a  bona  fide  purchaser  as  to  render  his  title  good  as  against  the 
true  owner  upon  the  reversal  of  the  decree.*^  Nor  is  the  protection 
which  the  law  usually  gives  to  a  purchaser  at  a  judicial  sale  extended 
to  an  attorney  for  the  parties.  The  law  imputes  to  him  knowledge 
of  all  errors,  irregularities  and  defects  in  legal  proceedings  for  the 
sale  of  property  taken  under  his  direction;  and  hence,  by  the  great 
weight  of  authority,  his  title  falls  with  the  reversal  of  the  decree 
directing  the  sale.^  And  the  purchaser  cannot  retain  the  property 
after  reversal  where  he  had-  knowledge  of  the  fraud  or  error  which 
rendered  the  decree  defective.^  But  where  the  purchasers  under  the 
order  of  sale  receive  their  deed  and  take  possession  of  the  property 
under  it,  they  are  not  liable  in  trespass  for  their  entry  and  use  of 
the  premises  even  though  the  decree  be  subsequently  reversed  and  the 
property  taken  from  them ;  for  they  entered  under  authority  of  law, 
and  cannot  be  made  trespassers  by  relation.' 

Conclusiveness  of  Decree 

22.  Jurisdiction. — ^As  has  already  been  shown,  a  decree  or  order 
for  a  judicial  sale  entered  by  a  court  without  jurisdiction  is  utterly 
void,  and  any  sale  based  thereon  is  without  validity  and  passes  no 
title  to  the  purchaser.*  Such  a  decree  or  sale  may  be  attacked  col- 
laterally in  another  court  too;  for  it  is  a  well  settled  rule  in  juris- 
prudence that  the  jurisdiction  of  any  court  exercising  authority  over 

19.  Oalpin  v.  Page,  18  WaU.  350,  418,  44  So.  553,  126  A.  S.  R.  51. 

21   U.   S.    (L.   ed.)    959;    Carroll  v.  1.  Galpin  v.  Page,  18  WaU.  360,  21 

Draughon,  152  Ala.  418,  44  So.  653,  U.  S.  (L.  ed.)  969;  JohnsoD  v.  Mc- 

126  A.   S.  B.   51;   Johnson   v.   Mc-  Kinnon,  54  Fla.  221,  45  So.  23,  127 

Kinnon,  54  Fla.  221,  45  So.  23,  127  A.  S.  R.  135,  13  L.R.A.(N.S.)   874, 

A.   S.   R.   135   and   note,  13   L.R.A.  14  Ann.  Cas.  180  and  note. 

(N.S.)    874,  14   Ann.    Cas.   180   and  Note:  21  L.R.A.  52  et  seq. 

note;  Meleker  v.  Stefles,  88  Tenn.  49,  2.  Note:  21  L.R.A.  52  et  seq. 

12  S.  W.  340,  17  A.  S.  R.  869  and  8.  Dabney  v.  Manning,  3  Ohio  321, 

note.  17  Am.  Dec.  597. 

Note :  21  L.R. A.  52  et  seq.  4.  See  supra,  par.  3. 

SO.  Carroll  v.  Draughon,  152  Ala. 
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a  subject  may  be  inquired  into  in  every  other  court  before  whiob 
the  proceedings  in  the  former  are  brought^  The  averments  and 
facts  necessary  for  jurisdiction  must  clearly  appear  of  record  and 
in  their  absence  the  jurisdiction  is  incomplete.  However,  in  a  court 
of  general  jurisdiction,  acting  within  the  scope  of  its  general  powers, 
when  jurisdiction  of  the  subject  matter  exists  and  appears,  juris- 
diction of  the  person  will  ordinarily  be  presumed  to  have  been  secured.^ 
But  this  presumption  extendi  only  to  persons  within  the  territorial 
jurisdiction  of  the  court;  and  accordingly  where  the  record  shows 
that  a  defendant  is  outside  of  that  jurisdiction,  and  that  he  never 
appeared  in  the  action,  the  presumption  of  jurisdiction  over  his  per- 
son ceases,  and  the  burden  of  establishing  its  existence  is  cast  upon 
the  party  who  invokes  the  benefit  of  the  decree  of  sale.^  For  still 
stronger  reasons,  where  the  record  discloses  the  existence  of  interested 
persons  not  made  parties  at  all,  the  title  acquired  at  a  judicial  sale 
under  a  decree  is  defective,  and  a  purchaser  will  not  be  compelled  to 
accept  it,  although  it  may  be  that  such  omitted  persons  were,  by 
reason  of  alienage,  incapacitated  from  having  an  interest  To  be 
conclusive  against  such  persons,  the  record  must  establish  their  inca- 
pacity. •  Upon  the  theory  that  a  purchaser  who  is  no  party  to  the 
proceeding  is  not  bound  to  look  beyond  the  decree  of  sale  if  the  facts 
necessary  to  give  the  court  jurisdiction  appear  on  the  face  of  the  pro- 
ceeding, it  has  been  held  that,  where  land  was  claimed  under  a 
judicial  sale  by  decree  of  a  court  of  competent  jurisdiction  wherein 
the  owner  was  not  in  fact  a  party  to  the  action  but  of  record  appeared 
to  be  so,  the  purchaser  was  protected  and  the  commissioner's  deed 
passed  the  title  to  the  property.*  So  a  bona  fide  purchaser  at  a  judi- 
cial sale  under  decrees  assenting  to  the  sale  entered  by  the  owner's 
attorney  of  record  will  be  protected  even  though  the  attorney  had  no 
authority  to  assent  to  such  decrees.*®  If  the  county  in  which  the 
lands  ar^  situate  is  not  named,  they  will  be  presumed  to  lie  in  the 
county  in  which  the  judgment  was  entered  and  the  sale  thereunder 
made.**  But  in  proceedings  had  under  special  statutory  authority, 
where  the  special  powers  of  sale  conferred  are  exercised  in  a  specific 
manner,  not  according  to  the  course  of  the  common  law,  or  where 

5.  Williamson  v.  Berry,  8  How.  495,  8.  Toole  v.  Toole,  112  N.  Y.  333,  19 
12  U.  S.  (L.  ed.)  1170;  Waldron  v.  N.  E.  682,  8  A.  S.  R.  750,  2  L.R.A. 
Harvey,  54  W.  Va.  608,  46  S.  E.  603,  465  and  note  (partition  sale).  See 
102  A.  S.  R.  959.    See  Judgments,  vol.  infra,  par.  99. 

15,  p.  841  et  seq.  9.  Sutton  v.   SchonwaW,  86  N.   C. 

6.  Galpin  v.  Page,  18  Wall.  350,  21  198,  41  Am.  Rep.  455;  Harrison  v. 
U.  S.  (L.  ed.)  959;  Cooper  v.  Sunder-  Hargrove,  120  N.  C.  96,  26  S.  E.  936, 
land,  3  la.  114,  65  Am.  Dee.  52  and  58  A.  S.  R.  781  and  note. 

note.    See  Judgments,  vol.  15,  p.  875.       10.  Teter  v.  Irwin,  69  W.  Va.  200, 

7.  Galpin  v.  Page,  18  Wall.  350,  21   71  S.  E.  115,  Ann.  Cas.  1913A  707. 
U.  S.   (L.  ed.)  959.  11.  Note:  5  A.  S.  R.  459,  460. 
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the  general  powers  of  the  court  axe  exercised  over  a  class  not  within 
its  ordinary  jurisdiction  upon  the  perfonnance  of  prescribed  condi- 
tions, no  such  presumption  of  jurisdiction  will  attend  the  proceedings 
of  the  court.  The  fact  essential  to  the  special  jurisdiction  must  s^pear 
upon  the  record.**  And  where  the  party  claims  under  the  judgment 
of  an  inferior  tribunal,  or  a  court  with  special  or  limited  jurisdiction, 
he  is  bound  to  prove  affirmatively  the  facts  that  conferred  jurisdiction 
on  it." 

23.  Rule  as  to  iTregularity,  Error,  or  Fraud. — ^While  it  is  well 
settled  that  a  decree  of  sale  issued  without  jurisdiction  is  absolutely 
void  and  may  be  collaterally  attacked,*^  it  is  established  with  equal 
clearness  that  a  decree  made  by  a  court  possessing  jurisdiction  cannot 
be  collaterally  impeached  for  irregularity  or  error,**  in  that  court  or 

• 

12.  Oalpin  v.  Page,  18  WalL  350,  Armstrong  v.  Jackson,  1  BlackE. 
21  U.  S.  (L.  ed.)  959;  Cooper  v.  Sun-  (Ind.)  210,  12  Am.  Dec.  225;  Dufour 
derland,  3  la.  114,  65  Am.  Dec.  52  v.  Comfranc,  11  Mart.  0.  S.  (La.)  607, 
and  note.  13  Am.   Dec.   360   and  note;   Hunt- 

IS.  Cooper  v.  Sunderland,  3  la.  114,  er  v.  Hatton,  4  Gill  (Md.)  115,  45  Am. 
66  Am.  Dec.  52  and  note;  Lowry  v.  Dec.  117;  Cocksey  v.  Cole,  28  Md.  276, 
Erwin,  6  Rob.  (La.)  192,  39  Am.  Dec.  92  Am.  Dee.  683  and  note;  Hamilton 
556,  overruled  on  another  point  by  v.  Traker,  78  Md.  26,  27  Atl.  229,  44 
Dupuy  V.  Bemiss,  2  La.  Aim.  509;  A.  S.  B.  258;  Ball  y.  Safe  Deposit, 
Palmer  V.  Oakley,  2  Doug.  (Mich.)  433,  etc.,  Co.,  92  Md.  503,  48  Atl.  155,  62 
47  Am.  Dec.  41  and  note.  L.R.A.  403;  Yollum  v.  Beall,  117  Md. 

Notes:  32  Am.  Dec.  540;  37  Am.  617,  83  Atl.  1095,  Ann.  Cas.  1914D 
Dec.  308.  16;  Palmer  v.  Oakley,  2  Doug.  (Mich.) 

See  Judgments,  vol.  15,  p.  880.  433,    47    Am.    Dec.    41;    'Hiomas   v. 

14.  See  supra,  par.  3,  21  et  seq.         Thomas,  44  Mont.  102,  110  Pac.  283, 

15.  Thompson  v.  Tohnie,  2  Pet.  157,  Ann.  Cas.  1913B  616;  Atkins  v.  Kin- 
7  U.  S.  (L.  ed.)  381;  Voorhees  v.  nan,  20  Wend.  (N.  Y.)  241,  32  Am. 
Jackson,  10  Pet.  449,  9  U.  S.  (L.  ed.)  Dec.  534  and  note;  Cochran-  v.  Van 
490;  Shriver  v.  Lynn,  2  How.  43,  11  Surlay,  20  Wend.  (N.  Y.)  365,  32  Am, 
U.  S.  (L.  ed.)  i72;  Williamson  v.  Dec.  570;  Sutton  v.  Schonwald,  86  N. 
Berry,  8  How.  495,  12  U.  S.  (L.  ed.)  C.  198,  41  Am.  Hep.  465;  Harrison  v. 
1170;  Beauregard  v.  New  Orleans,  18  Hargrove,  120  N.  C.  96,  26  8.  E.  936, 
How.  497, 15  U.  S.  (L.  ed.)  469;  Gray  58  A.  S.  R.  781  and  note;  Millsaps  v. 
V.  BrignardeUo,  1  Wall.  627,  17  U.  S.  Estes,  137  N.  C.  535,  50  S.  B.  277, 107 
(L.  ed.)  693;  Florentine  v.  Barton,  2  A.  S.  R.  496,  70  L.R.A.  170;  Dabney 
Wall.  210,  17  U.  S.  (L.  ed.)  783;  Mil-  v.  Manning,  3  Ohio  321,  17  Am.  Dec. 
ler  V.  Sherry,  2  Wall.  237,  17  U.  S.  597;  Miller  v.  Trudgeon,  16  Okla.  337, 
(L.  ed.)  827;  McNitt  v.  Turner,  16  86  Pac.  523,  8  Ann.  Cas.  739;  Mc- 
Wall.  352,  21  U.  S.  (L.  ed.)  341;  Mc-  Pherson  v,  Cunliff,  11  Serg.  &  R. 
Arthur  v.  Scott,  113  U.  S.  340,  5  S.  (Pa.)  422,  14  Am.  Dec.  642  and  note; 
Ct.  652,  28  U.  S.  (L.  ed.)  1015;  Gib-  Shryock  v.  Buckman,  121  Pa.  St.  248, 
son  V.  Lyon,  115  U.  S.  439,  6  S.  Ct.  15  Atl.  480,  1  L.R.A.  533;  Farr  v. 
129,  29  U.  S.  (L.  ed.)  440;  Miller  v.  Sims,  Rich.  Eq.  Cas.  (S.  C.)  122,  24 
Moline  Malleable  Iron  Works,  131  U.  Am.  Dec.  396  and  note;  Seguin  v. 
S.  352,  9  S.  Ct.  781,  33  U.  S.  (L.  ed.)  Maverick,  24  Tex.  626,  76  Am.  Dec. 
178;  Leadville  Coal  Co.  v.  McCreery,  117;  Evans  v.  Spurgin,  6  Grat.  (Va.) 
141  U.  S.  475,  12  S.  Ct.  28,  35  U.  S.  107,  52  Am.  Dec.  105  and  note;  Redd 
(L.  ed.)  824;  Boyd  v.  Blankman,  29  v.  Dyer,  83  Va.  331,  2  S.  E.  283,  5 
Cal.  19,  87  Am.  Dec.  140  and  note;   A.  S.  R.  272;  Donaldson  v.  Winning- 

31 


f  23  JUDICIAL  SALES  16  E.  C.  L. 

in  any  other^^*  and  whether  the  court  be  one  of  general  or  gpecial 
jurisdiction.^'  The  court  may  have  mistaken  the  law  or  misjudged 
the  facts;  nevertheless,  its  adjudication,  when  made  with  jurisdiction 
of  subject  matter  and  person,  concludes  all  the  world  until  reversed 
on  appeal,^^  or  duly  set  aside  in  a  direct  proceeding  in  the  nature 
of  an  appeal  or  otherwise,  to  impeach,  set  aside,  or  nullify  the  decree ; 
and  where  there  is  no  remedy  of  that  kind,  it  concludes  forever.** 
Furthermore,  in  making  the  decree  or  order  of  sale  the  court  is  pre- 
sumed to  have  adjudged  every  essential  question  and  to  have  decided 
that  all  the  provisions  of  the  law  have  been  complied  with,^  and  its 
judgment  that  the  order  of  sale  was  executed  agreeably  to  law  must  be 
taken  to  be  true  in  fact  and  valid  in  law — ^at  least,  where  nothing 
appears  in  the  record  to  impugn  the  judgment*  It  is  also  a  well  rec- 
ognized rule  of  law  that  the  legislature  may,  unless  prohibited  by  the 
constitution,  validate  or  legalize,  retrospectively^  judicial  or  execution 
sales,  even  tibough  the  defects  or  irregularities  therein  are  of  so  grave 
a  character  as  to  render  them  inoperative,  so  long  as  it  does  not  under- 
take to  infuse  life  into  proceedings  utterly  void  for  want  of  juris- 
diction.* But  although  the  decree  or  judgment  under  which  the  sale 
is  had  may  not  be  collaterally  attacked,  the  measures  taken  under 

ham.  48  Wash.  374,  93  Pac.  534,  125  Mart.  0.  S.  (La.)  607,  13  Am.  Dec. 

A.  S.  B.  937;  Barbour  v.  Tompkins,  360  and  note;  Vollum  v.  Beall,  117 

58  W.  Va.  572,  52  S.  E.  707,  3  L.R.A.  Md.    617,   83   AtL    1095,   Ann.    Cas. 

(N.S.)  715;  Teter  v.  Irwin,  69  W.  Va.  1914D  16;  Atkins  v.  Kinnan,  20  Wend, 

200,  71  S.  E.  115,  Ann.  Cas.  1913A  (N.  Y.)    241,  32  Am.  Dec.  534  and 

707 ;  Boal  V.  Wood,  70  W.  Va.  383,  73  note;    Seguin   v.   Maverick,   24   Tex. 

S.  E.  978,  42  L.R.A.(N.S.)   439  and  526,  76  Am.  Dec.  117;  Donaldson  v. 

note.  Winningham,  48  Wash.  374,  93  Pac. 

Notes;  37  Am.  Dee.  309;  44  Am.  534, 126  A.  S.  R.  937;  Teter  v.  Irwin, 

Dec.  240;  26  Am.  Rep.  39;  8  A.  S.  R.  69  W.  Va.  200,  71  S.  E.  115,  Ann.  Cas. 

210;  21  L.RA.  39  et  seq.  1913A  707. 

See  infra,  par.  77.  19.  Lockwood  y.  Stradley,  1  DeL  Ch. 

16.  Williamson  v.  Berry,  8  How.  298, 12  Am.  Deo.  97  and  note ;  Duf  our 
495,  12  U.  S.  (L.  ed.)  1170;  Leadville  v.  Comfranc,  11  Mart.  0.  S.  (La.) 
Coal  Co.  V.  McCreery,  141  U.  S.  475,  607,  13  Am..  Dec.  360  and  note;  At- 
12  S.  Ct.  28,  35  U.  S.  (L.  ed.)  824.  kins  v.  Kinnan,  20  Wend.  (N.  Y.)  241, 
As  to  power  of  court  subsequently  to  32  Am.  Dec  534  and  note;  Evans  v. 
modify  its  decree  as  to  mode  and  term  Spurgin,  6  Grat.  (Va.)  107,  52  Am. 
of  sale,  and  to  relieve  it  from  obstrue-  Dec.  105  and  note;  Donaldson  y.  Win- 
tive  provisions,  see  infra,  par.  37.  ningham,  48  Wash.  374,  93  Pac.  534, 

17.  Cooper  V.  Sunderland,  3  la.  114,  125  A.  S.  R.  937;  Barbour  v.  Tomp- 
66  Am.  Dee.  52  and  note.  See  Judg-  bins,  58  W.  Va.  572,  52  S.  E.  707,  3 
MKNTS,  vol.  15,  p.  835.  L.R.A.(N.S.)  715;  Teter  v.  Irwin,  69 

18.  Williamson  v.  Berry,  8  How.  W.  Va.  200,  71  S.  E.  115,  Ann.  Cas. 
495,  12  U.  S.  (L.  ed.)  1170;  Gray  v.  1913A  707. 

Brignardello,  1  Wall.  627,  17  U.  S.       20.  Florentine   v.   Barton,  2  Wall. 
(L.  ed.)  693;  Florentine  v.  Barton,  2   210,  17  U.  S.  (L.  ed.)  783. 
Wall  210, 17  U.  S.  (L.  ed.)  783;  Mil-       1.  Voorhees  v.  Jackson,  10  Pet.  449, 
ler  V.  Sherry,  2  Wall.  237,  17  U.  S.   9  U.  S.  (L.  ed.)  490. 
(L.  ed.)  827;  Dufour  v.  Comfranc,  11       2.  Fuller  v.  Hager,  47  Ore.  242,  83 
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that  judgment  to  obtain  the  benefit  of  it  present  an  entirely  different 
question ;  and  the  authority  of  a  judicial  decree  does  not  prevent  the 
court  in  a  subsequent  action  from  examining  their  correctness.*  And 
it  is  to  be  noted  that  persons  under  disabilities  when  the  order  .of 
sale  is  passed  may  have  opportunity  to  question  the  same  at  a  time 
long  subsequent  to  that  at  which  it  would  have  become  absolutely 
conclusive  upon  ordinary  parties.*  Thus,  in  jurisdictions  where  a 
judicial  sale  cannot  be  had  so  as  to  conclude  an  infant  owner  or 
heir,  the  course  in  cases  where  it  is  desired  to  conduct  a  judicial 
sale  of  land  in  which  an  infant  has  an  interest  is  for  the  cause  to 
proceed,  and,  ^ould  there  be  a  decree  against  the  infant,  to  give 
him  a  day  after  he  comes  of  age  to  show  cause  against  the  decree  if 
he  has  such  cause,  the  purchaser  in  the  meantime  to  hold  and  occupy 
the  premises  sold.*  If  the  infant  does  not  avail  himself  of  this 
privU^ge,  however,  the  decision  stands  and  must  have  its  force.* 

24.  Illustrations  of  Rule. — ^In  accordance  with  the  principles  stated 
in  the  preceding  paragraph  it  has  been  repeatedly  held  that  the 
decree  of  sale  cannot  be  collaterally  attacked  on  the  ground  of  irregu- 
larity in  the  making  or  bringing  in  of  parties,'  defects  in  proof,* 
errors  of  law  or  fact  apparent  on  the  face  of  the  proceeding,*  thou^ 
on  this  point  there  is  authority  to  the  contrary,**  or  even  for  fraud.** 
Thus,  the  decree  of  sale  is  not  invalidated  because  made  before  the 
passage  of  an  order  requiring  the  defendant  to  plead,  answer  or  demur 
to  the  bill,**  or  because  it  was  not  pronounced  until  after  the  defend- 
ant's death  where  no  suggestion  of  his  death  appears  in  the  record — 
the  remedy  being  a  proceeding  instituted  by  the  proper  parties  to 
impeach  and  set  aside  the  decree  for  that  cause.^*    So,  also,  the  decree 

Pac  782,  U4  A.  S.  R.  916.    See  also  Safe  Deposit,  etc.,  Co.,  92  Md.  503,  48 

CoKSTPTDTiONAL  Law,  voL  6,  p.  320  st  Atl.  155,  62  L.R.A.  403. 

aeq.  9.  Williamson  v.  Berry,  8  How.  495, 

8.  Dufour  V.  Comfranc,  U  Mart.  O.  12  U,  S.   (L.  ed.)   1170;  Dufour  v. 

S.  (La.)  607,  13  Am.  Dee.  360.  Comfranc,  11  Mart.  0.  S.  (La.)  607, 

4.  Donaldson    v.    Winningham,    48  13  Am.  Dec.  360  and  note;  Harrison  v. 

Wash.  374,  93  Pac  634,  126  A.  S.  R.  H*^^^<*' ^L?'  ^\^^'  ?^  o  ^•.^^®' 
937  58  A.  S.  R.  781  and  note;  Segoin  v. 

s!  Lockwood  V.  Stradley,  1  Del.  Ch.  Maverick,  24  Tex.  626,  76  Am.  Dec. 

298;  12  Am.  Dec.  97  and  note;  Porter  ^^\'  TLr:ii„«^„  «  T?ef^  iq7  \r  n  kq*; 
«    T>^u:«.^.    Q    A     Tz-    ur^^iJ   /TT^  \       10.  Millsaps  ▼,  liiStes,  lo7  W.  C  odo, 

ok^\^  '^  \^  ^  .'  ^  ^'^  60  S.  E.  277,  107  A.  S.  R.  496,  70 
253,  13  Am.  Dec.  153  and  note.  L  R  A  170 

6.  Porter  v.  Robinson,  3  A.  K.  'jj^  Shriver  v.  Lynn,  2  How.  43,  11 
Maish.  (Ky.)  253,  13  Am,  Dec.  153  ^  g  (^  ed.)  172;  Atkins  v.  Kinnan, 
and  note.  20  Wend.  (N.  Y.)  241,  32  Am.  Dec. 

7.  Hunter  v.  Hatton,  4  Gill  (Md.)  534  an^  note. 

115,  46  Am.  Dee.  117;  Atkins  v.  Kin-  12.  Mellen  v.  Moline  Malleable  Iron 
nan,  20  Wend.  (N.  Y.)  241,  32  Am.  Works,  131  U.  S.  352,  9  S.  Ct.  781, 
Dec  534  and  note.  33  U.  S.  (L.  ed.)  178. 

8.  Hamilton  v.  Traper,  78  Md.  26,  13.  Evans  v.  Spurgin,  6  Grat.  (Va.) 
27  Atl.  229,  44  A.  S.  R.  258 ;  Ball  v.   107,  62  Am.  Dec.  105  and  note. 
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of  sale  by  a  court  of  chancery  in  a  proper  proceeding  for  the  sale 
of  an  infant's  property  cannot  be  collaterally  reviewed  on  the  ground 
merely  that  the  chancellor  erred  upon  the  question  whether  such  a 
sale  as  was  authorized  would  eventually  be  for  the  infant's  benefit/^ 
and  where  there  has  been  a  sale  for  assets,  there  can  be  no  collateral 
'inquiry  as  to  the  owner's  death  or  administration,  the  existence  or 
amount  of  the  debts,  the  insufficiency  of  the  personal  estate,  the  exist- 
ence of  children,  where  necessary,  or  whether  a  private  act  of  the 
legislature  as  to  the  manner  of  sale  was  within  its  constitutional 
power,  and  the  Uke.^*  Although  it  is  undoubtedly  a  well  settled 
rule  that,  in  a  suit  to  subject  real  estate  to  the  satisfaction  of  debts, 
it  is  premature  and  erroneous  to  decree  a  sale  before  an  account  is 
taken  ascertaining  the  liens  on  the  land,  their  amount  and  priorities, ^^ 
error  in  not  ascertaining  the  liens  before  sale  is  the  subject  of  an 
appeal  and  not  of  a  separate  suit  attacking  the  decree  collaterally; 
and  the  same  is  true  of  alleged  errors  in  decreeing  the  sale  without 
having  advertised  it,  or  in  transferring  a  vendor's  lien  from  one  tract 
to  another.^'  Likewise,  a  decree  of  sale  which  divests  the  defendant 
of  his  homestead  right  in  the  premises  cannot  be  collaterally  ques- 
tioned, and  is  conclusive  upon  the  parties  until  reversed.*®  Errors 
in  the  decree  itself  are  not  fatal  to  its  validity  upon  collateral  attack. 
Thus,  where  the  court  is  authorized  to  direct  a  sale  by  a  particular 
officer,  the  sale  is  not  void  because  the  court  ordered  it  made  by  a 
different  officer,**  and  the  same  rule  obtains  if  the  sale  is  ordered 
made  in  gross,  although  it  should  have  been  made  in  parcels.*^  Again, 
a  sale  under  foreclosure  cannot  be  collaterally  attacked  upon  the 
ground  that  more  property  was  sold  than  was  necessary,  when  such 
objection  is  made  subsequently  to  the  acknowledgment  of  the  sheriff's 
deed,*  nor  that  the  decree  of  sale  is  void  for  not  describing  the  prop- 
erty mortgaged,  to  the  knowledge  of  the  purchaser,  where  the  exe- 
cution and  act  of  sale  are  not  before  the  court.  The  judgment, 
however  erroneous,  is  not  on  its  face  void.*    Furtliermore,  the  doarce 

14.  Cockran    v.    Van     Surlay,    20   U.  S.  (L.  ed.)  827;  Miller  v.  Trudgeon, 
Wend.  (N.  Y.)  365,  32  Am.  Dec.  570.   16  Okla.  337,  86  Pac.  523,  8  Ann.  Cas. 

15.  Thompson  v.  Tolmie,  2  Pet.  57,  739. 

7  U.  S.   (L.  ed.)    381;  Florentine  v.  19.  Dabney    v.    Manning,    3    Ohio 

Barton,  2  Wall.  210, 17  U.  S.  (L.  ed.)  321,  17  Am.  Dec.  597. 

783;  Atkins  v.  Kinnan,  20  Wend.  (N.  20.  Thomas    v.    Thomas,   44   Mont. 

T.)  241,  32  Am.  Dec.  534  and  note;  102,  119  Pac.  283,  Ann.  Cas.  1913B 

Barbour  v.  Tompkins,  58  W.  Va.  572,  616  and  note. 

52  S.  E.  707,  3  L.R.A.(N.S.)  715.  Note:  8  Ann.  Cas.  744. 

16.  Redd  v.  Dyer,  83  Va.  331,  2  S.  See  infra,  par.  35. 

E.  283,  5  A.  S.  R.  272.     See  supra,  1.  Gibson  v.  Lyon,  115  U.  S.  439,  6 

par.  20.  S.  Ct.  129,  29  U.  S.  (L.  ed.)  440. 

17.  Teter  v.  Irwin,  69  W.  Va.  200,  2.  Seguin  v.  Maverick,  24  Tex.  52a 
71  S.  E.  115,  Ann.  Cas.  1913A  707.  76  Am.  Dec.  117. 

18.  MiUer  v.  Sherry,  2  Wall.  237,  17 
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•  of  sale  is  conclusive  as  to  all  facts  necessary  to  sustain  it,  apd  these 
ccuinot  be  collaterally  inquired  into,  even  tliough  the  alleged  error 
relate  to  a  fact  which  in  a  former  stage  of  the  proceeding  might  have 
been  essential  to  confer  jurisdiction.*  Accordingly,  the  sale  of  a  mar- 
ried woman's  real  estate  upon  a  judgment  regularly  entered  in  a 
proceeding  in  rem  upon  a  mechanic's  lien  claim  cannot  be  attacked 
collaterally,  though  the  proceeding  be  void  in  itself  by  reason  of  the 
omission  of  allegations  essential  to  affect  a  married  woman's  property 
where  the  fact  of  coverture  was  not  disclosed  in  the  procee^g  and 
appears  dehors  the  record.^  And  much  less  can  the  decree  be  attacked 
collaterally  for  mere  irregularity  or  error  in  matters  of  procedure 
leading  up  to  its  passage,^  as  for  the  nonconformity  of  a  bond  given 
by  the  trustee  commissioned  to  sell  with  that  required  by  statute.^ 

V.  Persons  Authorized  to  Sblii 

25.  Status  in  General* — ^A  trustee  to  sell  under  a  decree  is  a  person 
of  legal  constitution  with  legal  duties;  and  though  some  of  his  duties 
may  have  a  mercantile  mixture  in  them,  he  does  not  transact  them 
as  a  merchant,  but  acts  altogether  as  a  l^al  officer.'  In  sales  directed 
by  a  court  of  chancery,  the  whole  business  is  regarded  as  transacted 
by  a  public  officer  under  the  guidance  and  superintendence  of  the 
court  itself,  whose  representative  he  is.®  The  theory  is  that  the  court 
is  itself  the  vendor  and  the  commissioner,  master,  or  trustee  its  mere 
agent  in  executing  its  will.*    He  is  the  instrument  of  the  court,  acts 

5.  Atkins  v.  Bannan,  20  Wend.  (N.  (Va.)  639,  70  Am.  Dec  435,  overruled 
Y.)  241,  32  Am.  Dec.  534  and  note.       on  another  point  by  Childs  v.  Hurd, 

4.  Shiyock  v.  Buckman,  121  Pa.  St.  25  W.  Va.  530. 
248, 15  Atl.  480, 1  L.R.A.  533.  9.  Blossom  v.   Milwaukee,  eto.,  R. 

•    5.  Hunter  v.  Hatton,  4  GiU  (Md.)  Co.,  3  Wall.  196, 18  U.  S.  (L.  ed.)  43; 

115,  46  Am.  Dec.  117.  Wells  v.  Lenox,  108  Ark.  366,  159  S. 

6.  Cockey  v.  Cole,  28  Md.  276,  92  W.  1099,  Ann.  Cas.  1914D  11;  Bozza 
Am.  Dec.  683  and  note.  v.  Rowe,  30  111.  198,  83  Am.  Dec.  184 ; 

7.  Gibson's  Case,  1  Bland  (Md.)  Norton  v.  Rear  don,  67  Ean.  302,  72 
.138,  17  Am.  Dec.  257.  Pac.  861,  100  A.  S.  R.  459;  Gibson's 

8.  Blossom  v.  Milwaukee,  etc.,  R.  Case,  1  Bland  (Md.)  138, 17  Am.  Dec. 
Co.,  3  Wall.  196, 18  U.  S.  (L.  ed.)  43;  257;  Coombs  v.  Jordan,  3  Bland  (Md.) 
Pewalic  Min.  Co.  v.  Mason,  145  U.  S.  284,  22  Am.  Dec.  236;  Warfield  v.  Dor- 

•  349,  12  S.  Ct.  887,  36  U.  S.  (L.  ed.)  sey,  39  Md.  299,  17  Am.  Rep.  562; 

732;  Wells  v.  Lenox,  108  Ark.  366,  Evans  v.  Spurgin,  6  Grat.  (Va.)  107, 

159  S.  W.  1099,  Ann.  Cas.  1914D  11;  52  Am.  Dee.  105;  Roberts  v.  Roberts, 

Bozza  v.  Rowe,  80  111.  198,  83  Am.  13  Grat.  (Va.)  639,  70  Am.  Dec.  435, 

Dec.  184;  Norton  v.  Reardon,  67  Kan.  overruled  on  another  point  by  Childs 

302,  72  Pac.  861,  100  A.  S.  R.  469;  v.  Hurd,  25  W.  Va.  530;  Robertson  v. 

Gibson's  Case,  1  Bland  (Md.)  138,  17  Smith,  94  Va.  250,  26  S.  E.  679,  64  A. 

Am.  Dec.  257;  Warfield  v.  Dorsey,  39  S.  R.  723  and  note;  Camp  v.  Broee,  96 

Md.  299,  17  Am.  Rep.  562;  Evans  v.  Va.  521,  31  S.  E.  901,  70  A.  8.  R.  873, 

Spurgin,  6  Grat.  (Va.)  107,  52  Am.  43  L.R.A.  146;  Stout  v.  PhiUippi  Mfg., 

Dec.  105 ;  Roberts  v.  Roberts,  13  Grat.  etc.,  Co.,  41  W.  Va.  339,  23  S.  B.  571, 
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under  its  diiectians,  is  subject  to  its  control,  and  holds  office  only  • 
during  its  pleasure.  He  is  employed  to  carry  out  the  decree  of  the 
court,  and  his  acts  under  the  decree,  when  regular,  are  considered 
those  of  the  chancellor.^®  A  sale  made  by  such  officer  under  the 
directions  of  a  court  of  chancery  is  thus  not  a  sale  made  by  either 
of  the  parties  to  a  litigation  or  under  his  direction.  The  officer  is 
a  representative  of  the  court,  as  a  marshal  or  sheriff  is  in  an  action 
at  law,  and  is  not  under  the  control  of  either  party,  nor  the  agent 
of  either  to  make  the  sale.^^  He  is  more  than  an  auctioneer,  and 
has  duties  to  perform  for  all  concerned.^'  The  commissioner  should 
therefore  report  his  information  as  to  pertinent  facts  bearing  upon 
the  sale,  for  the  court  whose  agent  he  is  has  the  right  to  know  all 
that  be  knows  about  the  matter,  to  the  end  that  the  sale  may  be 
refused  confirmation  if  improper  to  be  confirmed.^'  He  is  also  bound 
to  bold  himself  ready  to  account  at  all  times  and  immediately  when 
called  on  for  all  moneys  coming  into  his  hands  in  virtue  of  his  trust, 
and  this  duty,  upon  his  death,  devolves  upon  his  personal  representa- 
tives.** His  acts  when  sanctioned  and  approved  by  the  court  become 
the  acts  of  the  court  though  performed  without  previous  authority; 
and  hence  the  court  with  jurisdiction  of  the  subject  matter  may  by 
final  decree  ratify  and  confirm,  and  then  give  full  validity  and  effect 
as  to  its  date,  to  a  deed  of  conveyance  of  the  property  sold,  executed 
by  the  commissioner  who  had  not  been  directed  to  make  such  con- 
veyance by  the  decree  of  sale,  and  such  order  cannot  be  impeached 
collaterally.**  His  errors,  when  brought  to  the  notice  of  the  court, 
or  appearing  upon  the  face  of  the  proceedings,  may  be  corrected  as 
the  merits  of  the  case  may  require  upon  exceptions  filed  to  his  report 
of  sale.**  However,  every  reasonable  presumption  will  be  indulged 
in  favor  of  sustaining  the  ministerial  acts  of  officers  making  judicial 
sales.*'  Indeed,  courts  go  very  far,  in  upholding  judicial  sales,  in 
presuming  that  officers  executing  their  process  have  performed  their 
duty,  especially  after  great  lapse  of  time,*®  although  this  presumption 

56  A.  S.  R.  843;  Ca&tienum  v.  Castle-  ?.  E.  901,  70  A.  S.  R.  873,  43  L.R.A. 

man,  67  W.  Va.  407,  68  S.  E.  34,  28  146.                                          „    ,.,     . 

L.R.A.(N.S.)  393.    See  mfra,  par.  54  !*•  Coombs    v.    Jordan,    3    Bland 

et  seq                               m    »,  p»i   ^  ^^^^  234,  22  Am.  Dec.  236. 

10.  *Bozza  V.  Rowe,  30  ID.  198,  83  ,JrKf\^^^  ^^^^\^  ^^f  ^^""'^ 
Am.  Dec.  184;  Gibson's  Case,  1  Bland  ^f '  ^^  Am.  Dec.  105.    See  infra,  par. 

(MA)  138,  17  Am.  Dec.  257.  iq   Roberts    v.    Roberts,    13    Grat. 

11.  Pewalic  Min.  Co.  v.  Mason,  145  (Va.)  639,  70  Am.  Dec.  435,  overruled 
U.  S.  349,  12  S.  Ct.  887,  36  U.  S.  (L.  on  another  point  by  Childs  v.  Hurd, 
ed.)  732.  25  W.  Va.  530. 

12.  Blossom  V.  Milwaukee,  etc.,  R.   ,  J"^- J^^?f  X:  ^^c?®?^^' ?2  Mo.  192, 

Co.,  3  Wall.  196, 18  U.  S.  (L.  ed.)  43.  j,^'  )^-  .^I^tJt  VVni  V2^'  ^""""^^o- 
'    ^  4  ftfl  TT     C01    01    Chapm,  13  N.  Y.  509,  67  Am.  Dec.  62. 

13.  Camp  V.  Bruce,  96  Va.  521,  31       13.  Thomas  v.  Malcohn,  39  Ga.  328, 
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may  be  rebutted;  and  is  overcome  by  positive  evidence  that  the  officer 
has  not  properly  performed  his  duty  in  the  given  case.^* 

26.  Eligibility;  Appointment;  Qualification;  Removal  and  Death. — 
In  general,  one  diarged  by  a  court  with  the  sale  or  disposition  of  any 
property  must  be  required  to  give  security  for  the  faithful  perform- 
ance of  his  trust;  and  oonsequently,  since  no  one  can  give  security 
who  is  incompetent  to  contract,  an  infant  cannot  be  empowered  to 
sell  in  any  such  caaO;  nor  can  a  feme  covert  except  in  jurisdictions 
where  her  contractual  disabilities  have  been  removed.  It  is  neces- 
sary too,  in  all  cases,  that  the  appointee  of  the  court  should  be  a  citizen, 
resident  within  its  jurisdiction,  not  only  that  he  may  be  the  better 
able  to  discharge  his  duties,  but  that  he  may  be  continually  within 
its  reach  and  control;  therefore,  no  one  who  is  not  a  resident  or  who 
18  engaged  in  any  pursuit  or  who  holds  any  office  which  may  require 
him  to  go  or  subject  him  to  be  ordered  out  of  the  state  during  any 
long  intervals  of  time  can  be  appointed.  Where,  also,  it  appears 
that  the  duties  incident  to  the  appointee  are  altogether  or  in  most 
respects  incompatible  with  the  duties  of  the  office  which  the  pro- 
posed person  holds,  as  where  he  is  a  register  of  the  chancery  court 
or  a  clerk  or  judge  of  the  county  court,  he  may  not  be  employed 
by  the  equity  court.*^  The  usual  mode  of  selling  property  under  a 
decree  or  order  in  chancery  is  under  a  direction  that  it  shall  be  sold 
with  the  approbation  of  a  master  in  chancery,  to  whom  the  execution 
of  the  decree  in  that  particular  has  been  confided,^  or  by  a  specially 
appointed  trustee.  In  designating  the  person  to  execute  its  decree, 
too,  the  court  exercises  a  sound  discretion  upon  a  view  of  the  whole 
case; '  although  in  the  federal  courts,  sales  are  usually  made  by  the 
marshal  of  the  district  where  the  decree  is  entered,*  while  in  the 
state  courts  it  has  long  been  the  practice  for  the  courts  of  chancery 
to  appoint  as  their  ministerial  officer  to  carry  into  effect  a  decree 
and  order  of  sale  the  solicitor  of  the  plaintiff.^  And  no  appeal  may 
be  had  by  a  clerk  and  master  in  chancery  from  an  interlocutory  order 
appointing  a  person  other  than  himself  as  commissioner  to  sell  real 
estate.*  The  chancellor  may  allow  himself  to  be  actuated  by  feelings 
of  benevolence  upon  such  occasions  where  he  can  do  so  without  in- 
justice to  any  one  and  may,  for  instance,  appoint  the  widow  of  a 

99  Am.  Dec.  459  and  note;  Warfield  v.  2.  Gibson's   Case,   1   Bland    (Md.) 

Dorsey,  39  Md.  299, 17  Am.  Rep.  662.  138, 17  Am.  Dec.  257  and  note.. 

19.  Farr  v.   Sims,  Rich.   Eq.   Cas.  8.  Blossom  v.   Milwaukee,  ete.,   R. 
(S.  C.)  122,  24  Am.  Dec.  396.  Co.,  3  WaU,  196,  18  U.  S.  (L.  ed.) 

20.  Gibson's  Case,  1  Bland   (Md.)  43. 

138,  17  Am.  Dec.  257.  4.  Gibson's   Case,   1   Bland    (Md.) 

1.  Williamson  v.  Berry,  8  How.  495,  138,  17  Am.  Dec.  257, 
12  U.  S.  (L.  ed.)  1170;  iEtna  Ins.  Co.       5.  Green  v.  Harrison,  69  N.  C.  253, 
▼.  HaUock,  6  WalL  556,  18  U.  S.  (L.   82  Am.  Dec.  415. 
ed.)  948. 
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debtor  as  trustee  to  sell  his  property,  that  she  may  obtain  the  com- 
missions for  the  benefit  of  herself  and  her  child.  The  recommen- 
dations of  the  parties  are  always  attended  to  and  allowed  to  have  their 
due  weight  as  to  numbers,  amount  of  interest,  and  reasons  assigned. 
A  plurality  of  trustees,  however,  is  never  appointed  except  on  special 
application  by  petition,  motion  or  suggestion.*  Even  if  there  is  a 
statutory  provision  upon  the  subject,  the  question  as  to  who  is  the 
proper  officer  to  make  the  sale  is  a  judicial  question  which  the  court 
with  jurisdiction  of  the  proceeding  has  the  power  to  decide.  So  the 
error  of  a  court  in  appointing  another  officer  to  make  a  sale  than  the 
one  designated  by  law  for  that  purpose  does  not  take  away  the  court's 
jurisdiction  nor  render  the  sale  void.'  The  trustee,  when  appointed, 
should  be  required  to  give  security  for  the  faithful  performance  of 
his  trust  before  entering  upon  the  same,^  and  in  some  jurisdictions 
that  is  required  by  statute.  In  such  a  case,  however,  the  giving  of 
a  bond  in  strict  conformity  to  that  required  by  law  is  not  a  condition 
precedent  to  the  exercise  of  jurisdiction,  and  a  particular  sale  cannot 
be  brought  into  question  collaterally  because  the  bond  given  does 
not  conform  absolutely  to  the  statutory  requirements.*  But  a  sale 
by  such  officer  without  ha\dng  given  any  bond  av  all  is  without  legal 
authority  and  void.^*  Inasmuch  as  a  trustee  can  only  be  appointed 
during  the  pleasure  of  the  court,  if  he  remove  out  of  the  state,  neglect 
his  duty,  or  is  guilty  of  any  injurious  or  improper  conduct,  he  may, 
on  the  application  of  anyone  concerned,  be  displaced,  and  another 
trustee  appointed  in  his  stead.^^  Where  a  sheriff  to  whom  a  writ  of 
venditioni  exponas  is  directed  goes  out  of  office  before  the  execution 
of  the  writ,  it  is  generally  the  duty  of  the  new  sheriff  to  make  the 
sale  and  conveyance,  and  to  make  return  of  the  writ;  though  under 
some  circumstances  or  in  some  jurisdictions  the  sale  is  required  to 
be  made  by  the  old  sheriff.**  Upon  the  death  of  a  trustee  appointed 
to  make  a  sale  of  realty  under  a  decree,  his  responsibility,  so  far  as 
regards  any  property  which  may  have  come  to  his  hands  in  virtue 
of  the  trust  reposed  in  him,  and  his  duty  to  accoimt  for  the  same 
at  all  times  and  immediately  when  called  on,  devolve  upon  his  per- 
sonal representatives.** 

27.  Duties;  Extent  of  Authority. — ^The  functions  of  a  trustee  to 
sell  under  a  decree  in  equity  are,  in  some  respects,  strictly  analogous, 

6.  Gibson's    Case,    1   Bland    (Md.)        10.  See  infra,  par.  110. 

138,  17  Am.  Dec.  257.  11.  Gibson's  Case,  1  Bland    (Md.) 

7.  Babney  v.  Manning,  30  Ohio  321,   138,  17  Am.  Dec.  257. 

17  Am.  Dec.  597.  12.  Leshey  v.  Gardner,  3  Watts  & 

8.  Gibson's    Case,    1   Bland    (Md.)  S.   (Pa.)   314,  38  Am.  Dec.  764  and 
138,  17  Am.  Dec.  257.  note. 

9.  Cockey  v.  Cole,  28  Md.  276,  92  13.  Coombs    v.    Jordan,    3    Bland 
Am.  Dec.  683  4nd  note.     See  supra,  (Md.)  284,  22  Am.  Dec.  236. 

par.  24. 
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to  those  of  executive  officers  of  courte  of  law,  and  are  somewhat, 
though  not  entirely,  similar  to  those  of  masters  in  chancery  in  Eng- 
land. The  kind  of  duties  required  of  him,  and  the  manner  in  which 
they  are  to  be  performed,  are  usually  prescribed  with  particularity 
by  law,  or  specified  in  the  decree  or  order  to  be  executed,^*  and  since 
a  valid  decree  or  order  is  essential  to  support  a  judicial  sale,  he  is 
bound  to  a  strict  obedience  thereto.  ^'^  When  acting  without  the  pale 
of  the  authority  conferred  upon  him  by  law,  the  officer  to  sell  acts 
only  as  a  private  citizen,  and  the  law  gives  no  other  or  higher  sanction 
to  his  acts  than  it  would  to  those  of  any  other.^^  In  this  country, 
however,  a  trustee  is  often  indulged  with  a  greater  latitude  of  dis- 
cretion, in  some  respects,  in  making  sales  of  property  under  a  decree 
than  is  allowed  to  a  master  in  chancery  in  England,^  ^  though,  on 
the  other  hand,  our  courts  have,  as  occasion  seemed  to  require,  guarded 
such  sales  with  even  more  precautionary  restrictions  than  have  been 
adopted  by  the  English  courts.*®  Thus,  a  trustee  cannot  be  allowed 
of  himself  to  do  an  act  which,  in  similar  cases,  is  usually  required  to 
be  done,  but  which  has  not  been  particularly  specified  in  the  order 
or  decree  under  which  he  holds  his  appointment.  Wherefore,  he 
cannot  give  notice  to  creditors  to  file  vouchers  of  their  claims  by  a 
certain  day  unless  empowered  so  to  do.*^  In  general,  however,  an 
officer  appointed  to  make  a  sale  has  the  power  to  accomplish  that 
object;  and  he  is  usually  invested  with  a  reasonable  discretion  as  to 
the  time  and  manner  of  its  exercise,  which  he  is  not  at  liberty  to 
overlook  or  disregard.  Acting  under  the  decree,  he  has  duties  to  per- 
form to  the  complainant,  to  the  vendor,  to  the  purchaser  and  to  the 
court;  and  he  is  bound  to  exercise  his  best  judgment  in  the  per- 
formance of  all  those  duties,  and  to  adopt  all  necessary  ana  proper 
means  to  fulfil  the  directions.**^  So,  where  no  particular  mode  of 
offering  the  property  for  sale  is  prescribed  by  statute  or  decree,  the  dis- 
cretion allowed  him  is  necessarily  extensive  and  he  must  make  the  most 
of  the  property.*  Thus,  while  he  must  personally  conduct,  or  per- 
sonally superintend  the  conduct  of,  the  sale,*  he  may  employ  an 

14.  Gibson's  Case,  1  Bland  (Md.)  19.  Gibson's  Case,  1  Bland  (Md.) 
138,  17  Am.  Dec.  257.  /  138,  17  Am.  Dec.  257  and  note. 

15.  See  infra,  par.  31.  20.  Blossom  v.  Milwaukee,  etc.,  R. 

16.  Thatcher  v.  PoweU,  6  Wheat.  Co.,  3  Wall  196,  18  U.  S.  (L.  ed.) 
119,  5  U.  S.  (L.  ed.)   221;  Early  v.  43. 

Doe,  16  How.  610,  14  U.  S.  (L.  ed.)  1.  Kean  v.  Newell,  1  Mo.  754,  14 

1079;  Williamson  v.  Farrow,  1  Bailey  Am.  Dec.  321  and  note. 

L.  (S.  C.)  611,  21  Am.  Dec.  492.  Note:  8  Ann.  Cas.  743. 

17.  Gibson's  Case,  1  Bland  (Md.)  2.  Williamson  v.  Berry,  8  How.  495, 
138, 17Ani.  Dec.  257;  Murdock'sCase,  12  U.  S.  (L.  ed.)  1170;  Blossom  v. 
2  Bland  (Md.)  461,  20  Am.  Dec.  381.  Milwaukee,  etc.,  R.  Co.,  3  Wall.  19G, 

18.  Murdock'8  Case,  2  Bland  (Md.)  18  U.  S.  (L.  ed.)  43. 
461,  20  Am.  Dec.  381.  Note:  22  Am.  Rep.  145. 
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auctioneer  if  the  sale  be  made  in  his  presence.'  Indeed,  it  has  been 
found  in  many  cases  to  be  highly  expedient,  if  not  absolutely  neces- 
sary, to  have  the  property  sold  by  an  auctioneer ;  and  it  is  so  obviously 
for  Uie  benefit  of  those  concerned  that  all  sales  should  be  so  conducted 
that  tlie  trustee  will  be  permitted  to  employ  an  auctioneer  as  a  matter 
of  course.^  And  all  that  can  be  required  of  him  in  the  exercise  of  his 
discretion  is  that  he  should  have  proper  qualificati  ^ns,  use  due  dili- 
gence in  ascertaining  the  circumstances  and  ax^t  in  good  faith  and  with 
an  honest  intention  to  perform  his  duty.*  Judicial  sales  are  usually 
conducted  under  the  advice  of  the  solicitor  of  the  complainant,  and  it 
is  sometimes  said  that  the  solicitor,  in  all  questions  arising  between  the 
vendor  and  purchaser,  must  be  considered  as  the  agent  of  all  the  parties 
to  the  suit.  This  remark,  however,  must  be  received  with  some  quali- 
fication. Granting  that  solicitors  may  properly  advise  the  officer,  still 
it  must  be  borne  in  mind  that  the  authority  and  discretion  in  making 
the  sale  are  to  a  certain  extent  primarily  vested  in  the  officer  designated 
in  the  decree.  Unreasonable  directions  of  the  solicitor  are  not  obliga- 
tory, and  should  not  be  followed.*  Subject  to  the  above  general 
principles,  the  authority  and  discretion  of  the  trustee  or  commissioner, 
unless  entirely  controlled  by  the  terms  of  the  statute  or  decree,  may 
in  a  proper  case  include  the  power  to  determine  the  mode  and  terms 
of  the  sale,'  to  withdraw  the  property  or  adjourn  the  sale  in  order 
to  avoid  a  sacrifice  thereof,®  and  sometimes  to  ignore  the  bid  of  a 
purchaser  who  fails  to  comply  with  the  terms  of  the  sale  and  to  make 
another  sale  at  once.*  After  a  bid  is  once  accepted,  however,  the 
officer  making  a  judicial  sale  has  no  power  to  release  the  bidder. ^* 
Nor  can  he  avoid  the  terms  and  conditions  made  by  him  with  the 
purchaser.^*  In  sOme  jurisdictions,  a  person  who  sells  under  a  decree 
has  a  right  of  action  in  his  own  name  against  the  purchaser  for 
breach  of  contract  when  the  latter  fails  to  pay  the  purchase  money 
though  otherwise  complying  with  the  contract  of  sale.  He  has  an 
interest  in  the  proceeds  of  sale,  not  only  to  the  extent  of  his  com- 
missions and  fees,  but  also  as  the  appointed  organ  of  the  law  to 
enable  him  to  obey  its  mandate  and  bring  the  proceeds  into  court, 
and  as  trustee  for  the  benefit  of  all  who  are  interested  in  this  fuhd.^* 
The  trustee's  right  to  sue  at  law,  however,  has  been  denied  in  other 

8.  Blossom  V.  Milwaukee,   etc.,  R.  Co.,  3  Wall.  196,  18  U.  S.  (L.  ed.)  43. 
Co.,  3  Wall.  196, 18  U.  S.  (L.  ed.)  43;       7.  See  infra,  par.  31  et  seq. 
Gibson's   Case,   1  Bland    (Md.)    138,       8.  See  infra,  par.  38. 
17  Am.  Dec.  257  and  note.  9.  See  infra,  par.  117,  122  et  seq. 

4.  Gibson's   Case,    1   Bland    (Md.)       10.  See  infra,  par.  117. 

138,  17  Am.  Dec.  257  and  note.  11.  Hammond  v.  Cailleaud,  111  Cal. 

5.  Blossom  V.   Milwaukee,  etc.,  R.  206,  43  Pac.  607,  52  A.  S.  R.  167  and 
Co.,  3  Wall.  196,  18  U.  S.   (L.  ed.)   note. 

43.  12.  See  infra,  par.  119. 

6.  Blossom   V.   Milwaukee,   etc.,   R. 
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jurisdictions,  upon  the  ground  that  before  the  sale  is  ratified  the 
contract  is  not  complete  -and  tha;t  after  ratification  it  becomes  a  con- 
tract  with  the  court.^*  However  this  may  be,  the  trustee  cannot  make 
any  application  of  the  purchase  money  actually  received,  except  as 
expre^y  directed  by  the  court.^^  Nor  has  he  the  right,  as  a  rule, 
to  execute  a  deed  of  conveyance  of  the  prop^y  sold  without  the 
court's  permission.^'^  Where  a  trustee  is  given  the  power  by  private 
statute  to  sell  or  mortgage  certain  property  under  the  direction  and 
approval  of  the  chancellor,  a  mortgage  of  the  premises  in  fee  does 
not  exhaust  his  power  of  sale  or  prevent  him,  alter  a  release  of  the 
mortgage,  from  selling  or  mortgaging  the  premises  again.^* 

28.  Liabilities. — ^An  officer  who  conducts  a  judicial  sale,  like  other 
public  officers,  warrants  his  authority  to  act.  It  follows  then  that  if 
he  assumes  an  authority  to  sell  and  induces  persons  to  purchase  at  a 
judicial  sale  by  pretending  that  he  has  authority,  when  in  truth  he 
has  not,  he  is  guilty  of  a  fraud  for  which  he  is  legally  responsible 
to  the  parties  injured;  and  this  principle  applies  when  he  acts  upon 
a  void  authority  as  from  a  court  that  does  not  in  fact  ecdst^^  So 
much  the  more  is  this  the  case  when  there  has  been  an  express  decla- 
ration on  the  officer's  part  of  his  authority  to  sell;  and  although  it 
be  stated  only  by  way  of  recital  in  his  deed,  he  is  as  effectually 
estopped  as  if  it  had  been  in  the  form  of  an  express  covenant.  In 
effect  it  is  a  covenant  on  his  part  that  he  has  authority  to  sell,  and 
the  same  thing  is  implied  in  every  sale  he  makes.  Purchasers  are 
therefore  entitled  to  recover  from  him  any  purchase  moneys  paid  by 
them  to  him,  and  from  the  persons  for  whom  he  acted  and  to  whom 
he  has  paid  over  the  money ;  though  if  he  is  held  by  the  purchasers, 
he  has  an  unquestionable  remedy  over  against  the  persons  entitled 
to  whom  he  may  have  paid  over  the  money.*^  The  owner  of  the 
property  may  likewise  hold  the  officer  responsible  for  his  improper 
conduct  in  selling  without  authority,  or  contrary  to  law,  or  he  may 
pursue  and  recover  his  property,  and  leave  the  purchaser  to  his 
remedy  over  against  the  officer.^^  If  he  has  due  authority  to  sell, 
the  officer  is  personally  liable  for  any  default  in  the  performance  of 
his  duty.  Being  required  to  exercise  honestly  as  well  as  soundly 
whatever  discretion  is  allowed  him,  to  the  end  that  he  may  make  the 
most  of  the  property,  he  is  liable  for  a  dishonest  or  grossly  unsound 
exercise  thereof;  and  if  either  party  is  injured  by  his  misconduct, 

13.  See  infra,  par.  119.  17.  Stoney   v.    Shultz,   1   HiU   Eq. 

14.  Murdock's  Case,  2  Bland  (Md.)    (S.  C.)  465,  27  Am.  Dec.  429. 
461,  20  Am.  Dec.  381.    See  infra,  par.       Note :  21  L.R. A.  51  et  seq. 

113.  18.  Stoney  v.  Shultz,  1  HiU  Eq.  (S. 

15.  See  supra,  par.  26;  infra,  par.  C.)  465,  27  Am.  Dec.  429. 

94.  19.  Farr  v.   Sims,  Rich.   Eq.   Cas. 

16.  WilUamson   v.   Berry,   8   How.    (S.  G.)  122, 24  Am.  Dec.  396. 
495,  12  U.  S.  (L.  ed.)  1170. 
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whether  it  be  the  result  of  either  ignorance  or  corruption,  he  may 
be  made  to  answer  in  damages.*^  So  where-  he  ignores  a  purchaser's 
bid  for  failure  of  compliance  with  the  terms  of  sale  and  makes  an 
immediate  resale,  instead  of  reporting  back  to  the  court,  it  seems 
that  he  does  so  at  his  peril  where  there  is  danger  of  loss  to  the  parties.* 
He  is  of  course  responsible  for  all  moneys  received  by  him  in  his 
official  capacity;  *  and  although  not  bound  by  an  implied  warranty 
of  either  title  or  soundness,  he  is  personally  liable  upon  an  express 
warranty  of  soundness  made  by  him  in  selling  under  the  decree.' 

29.  Commissioiis  and  Allowances  Generally. — From  an  early 
period,  commissions  or  poundage  fees  have  been  allowed  a  trustee 
making  a  sale  under  a  chancery  decree,  both  by  law  and  by  rules 
of  court,  the  amount  of  which  may  be  definitely  prescribed  by  statute 
or  rule  of  court,  which  will  of  course  be  controlling;  or  it  may  be 
left  partially  or  entirely  to  the  court  to  determine  in  the  particular 
case.  Remuneration  is  given,  too,  as  a  compensation  for  the  trouble 
and  risk  in  making  the  sale,  bringing  the  money  into  court,  and 
paying  it  away  in  the  manner  directed;  or,  in  other  words,  for  the 
performance  of  all  the  duties  specified  in  the  decree,  and  the  subse- 
quent orders  in  relation  to  the  sale  and  its  proceeds.  It  cannot  be 
considered  in  any  respect  as  a  commission  in  the  mercantile  sense 
of  that  term  but  must  be  paid  in  proportion  to  the  diligence,  skill, 
trouble  and  risk  of  the  trustee,  not  exactly  according  to  the  value 
of  the  subject  in  litigation.  It  follows  that,  on  the  one  hand,  his 
compensation  may,  because  of  the  discharge  of  his  duties  being  at- 
tended with  a  very  unusual  degree  of  labor  and  risk,  be  increased; 
and,  on  the  other  hand,  his  compensation  may,  because  of  his  duties 
having  been  improperly  or  but  partially  performed,  be  altoofether 
withheld,  or  proportionally  diminished.  Where  it  appears  that  the 
trustee  has  been  under  the  necessity  of  making  several  journeys  or 
voyages,  or  has  already  incurred  and  will  thereafter  incur  much 
extraordinary  trouble  for  the  purpose  of  executing  the  decree,  he 
may  be  allowed  a  compensation  in  addition  to  the  commission  specified 
by  the  rule  of  court  On  the  other  hand,  where  the  trustee  after 
having  given  bond  forbears  at  the  defendant's  request  to  make  the 
sale,  he  has  been  allowed  half  commissions.  Where  the  sale  made 
by  the  trustee  is  set  aside  without  any  blame  having  been  imputed  to 
him,  and  afterwards  another  trustee  is  employed  who  makes  sale  of 
the  same  property,  the  first  trustee  may  be  allowed  half  commissions. 
A  trustee  who,  after  having  made  sale  of  a  part  of  the  property, 

20.  Kean  v.  Newell,  1  Mo.  754,  14       2.  Robinson  v.  Garth,  6  Ala.  204,  41 
Am.  Dec.  321  and  note.  Am.  Dec.  47  and  note. 

1.  Stout  V.  Philippi  Mfg.,  etc.,  Co.,       3.  See  infra,  par.  86. 
41  W.  Va.  339,  23  S.  E.  571,  56  A.  S. 
R.  843. 
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removed  beyond  the  jurisdiction  of  the  court  has  been  allowed  a 
commission  of  one  and  a  half  per  cent.  And  where  the  trustee,  after 
having  made  the  sale,  died  before  he  had  reported  it  to  the  court, 
two  thirds  of  the  commissions  were  awarded  to  his  representatives, 
and  one  third  to  his  successor  by  whom  the  sale  was  reported  and 
completed.  Where  a  deceased  trustee  has  received  full  commissions, 
his  successor  should  be  allowed  no  more  than  a  necessary  recompense 
for  his  trouble;  and  in  such  case  half  commissions  may  be  allowed 
the  second  trustee  upon  the  amount  collected  by  him.  No  general 
rule  has,  however,  been  laid  down  in  any  of  these  cases,  and  perhaps 
none  can  be  established  in  regard  to  this  matter;  the  circumstances 
of  each  case  being  so  peculiar  that  each,  as  it  occnirs,  must  be  sub- 
mitted to  the  sound  discretion  of  the  court  upon  its  own  particular 
merits.^  Double  commissions  are  against  the  policy  of  the  law. 
Hence,  where  the  same  person  acts  as  executor  or  guardian,  and  also 
as  trustee,  he  will  not  ordinarily  be  allowed  compensation  in  both 
capacities.*  A  fee  may  be  allowed  to  the  auctioneer  whom  the  trustee 
employs,*  and  to  the  attorney  whom  he  is  authorized  to  retain  to 
advise  him  in  the  proceeding.  Moreover,  if  the  purchaser  at  the 
sale  fails  to  comply  with  his  contract  of  purchase,  and  the  trustee 
proceeds  against  him  by  suits  at  law  upon  his  notes  or  bonds  given 
for  the  balance  of  the  purchase  money,  he  is  not  allowed  double 
commissions,  and  therefore  it  is  but  just  that  he  be  awarded  an  addi- 
tional amount  for  an  attorney's  fee  in  the  prosecution  of  the  claims. 
When,  however,  a  resale  is  had,  though  the  trustee  is  allowed  his  legal 
fee  for  filing  the  petition,  and  commissions  on  the  amount  of  the  pro- 
ceeds of  the  second  sale,  he  is  not  entitled  to  an  additional  allowance 
for  the  collection  of  the  purchase  money.  There  is  no  reason  why 
he  should  be  allowed  more  oA  a  resale  than  on  the  original.'  The 
officer  who  sells  has  an  interest  in  the  thing  sold  and  the  proceeds 
to  pay  his  fees  and  commissions  which  enables  him  in  some  juris- 
dictions to  maintain  in  his  own  name  a  suit  for  the  purchase  money.^ 
30.  Compensation  Where  Claimant  of  Proceeds  Purchases. — ^The 
right  of  a  sheriff  or  other  officer  to  his  commissions  for  selling  prop- 
erty at  judicial  sale  where  the  person  entitled  to  the  proceeds,  or  at 
whose  instance  the  sale  is  made,  bids  in  the  property  is  a  moot  point, 
upon  which  there  is  considerable  conffict  of  authority.  It  is  held  by 
a  number  of  courts  that  the  officer  is  entitled  to  his  commissions  under 
such  circumstances,  any  other  rule  being  regarded  as  harsh  and 
oppressive  and  as  depriving  him  of  his  just  remuneration  for  con- 
ducting the  sale.    Many  courts,  on  the  other  hand,  hold  that  in  such 

4.  Gibson's   Case,   1   Bland    (Md.)    138,  17  Am.  Dec.  257  and  note. 
138,  17  Am.  Dec.  257  and  note.  7.  Farmers',  etc.,  Bank  v.  Martin^  7 

6.  Note:  17  Am.  Dec.  274.  Md.  342,  61  Am.  Dec.  360, 

6.  Gibson's   Case,   1   Bland    (Md.)       8.  See  infra,  par.  119. 
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whether  it  be  the  result  of  either  ignorance  or  corruption,  he  may 
be  made  to  answer  in  damages.*®  So  where-  he  ignores  a  purchaser's 
bid  for  failure  of  compliance  with  the  terms  of  sale  and  makes  an 
immediate  resale,  instead  of  reporting  back  to  the  court,  it  seems 
that  he  does  so  at  his  peril  where  there  is  danger  of  loss  to  the  parties.^ 
He  is  of  course  responsible  for  all  moneys  received  by  him  in  his 
official  capacity ;  *  and  although  not  bound  by  an  implied  warranty 
of  either  title  or  soundness,  he  is  personally  liable  upon  an  express 
warranty  of  soundness  made  by  him  in  selling  under  the  decree.* 

29.  Commissions  and  Allowances  Generally. — From  an  early 
period,  commissions  or  poundage  fees  have  been  allowed  a  trustee 
making  a  sale  under  a  chancery  decree,  both  by  law  and  by  rules 
of  court,  the  amount  of  which  may  be  definitely  prescribed  by  statute 
or  rule  of  court,  which  will  of  course  be  controlling;  or  it  may  be 
left  partially  or  entirely  to  the  court  to  determine  in  the  particular 
case.  Remuneration  is  given,  too,  as  a  compensation  for  the  trouble 
and  risk  in  making  the  sale,  bringing  the  money  into  court,  and 
paying  it  away  in  the  manner  directed;  or,  in  other  words,  for  the 
performance  of  all  the  duties  specified  in  the  decree,  and  the  subse- 
quent orders  in  relation  to  the  sale  and  its  proceeds.  It  cannot  be 
considered  in  any  respect  as  a  commission  in  the  mercantile  sense 
of  that  term  but  must  be  paid  in  proportion  to  the  diligence,  skill, 
trouble  and  risk  of  the  trustee,  not  exactly  according  to  the  value 
of  the  subject  in  litigation.  It  follows  that,  on  the  one  hand,  his 
compensation  may,  because  of  the  discharge  of  his  duties  being  at- 
tended with  a  very  unusual  degree  of  labor  and  risk,  be  increased; 
and,  on  the  other  hand,  his  compensation  may,  because  of  his  duties 
having  been  improperly  or  but  partially  performed,  be  altogether 
withheld,  or  proportionally  diminished.  Where  it  appears  that  the 
trustee  has  b^n  under  the  necessity  of  making  several  journeys  or 
voyages,  or  has  already  incurred  and  will  thereafter  incur  much 
extraordinary  trouble  for  the  purpose  of  executing  the  decree,  he 
may  be  allowed  a  compensation  in  addition  to  the  commission  specified 
by  the  rule  of  court.  On  the  other  hand,  where  the  trustee  after 
having  given  bond  forbears  at  the  defendant's  request  to  make  the 
sale,  he  has  been  allowed  half  commissions.  Where  the  sale  made 
by  the  trustee  is  set  aside  without  any  blame  having  been  imputed  to 
him,  and  afterwards  another  trustee  is  employed  who  makes  sale  of 
the  same  property,  the  first  trustee  may  be  allowed  half  commissions. 
A  trustee  who,  after  having  made  sale  of  a  part  of  the  property, 

» 

20.  Kean  v.  Newell,  1  Mo.  754,  14       2.  Robinson  v.  Garth,  6  Ala.  204,  41 
Am.  Dec.  321  and  note.  Am.  Dec.  47  and  note. 

1.  Stout  V.  Philippi  Mfg.,  etc.,  Co.,       3.  See  infra,  par.  86. 
41  W.  Va.  339,  23  S.  E.  571,  56  A.  S. 
R.  843. 
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removed  beyond  the  jurisdiction  of  the  court  has  been  allowed  a 
commisaion  of  one  and  a  half  per  cent.  And  where  the  trustee,  after 
having  made  the  sale,  died  before  he  had  reported  it  to  the  court, 
two  thirds  of  the  commissions  were  awarded  to  his  representatives, 
and  one  third  to  his  successor  by  whom  the  sale  was  reported  and 
completed.  Where  a  deceased  trustee  has  received  full  commissions, 
his  successor  should  be  allowed  no  more  than  a  necessary  recompense 
for  his  trouble;  and  in  such  case  half  commissions  may  be  allowed 
the  second  trustee  upon  the  amount  collected  by  him.  No  general 
rule  has,  however,  been  laid  down  in  any  of  these  cases,  and  perhaps 
none  can  be  established  in  regard  to  this  matter;  the  circumstances 
of  each  case  being  so  peculiar  that  each,  as  it  ocdurs,  must  be  sub- 
mitted to  the  sound  discretion  of  the  court  upon  its  own  particular 
merits.^  Double  commissions  are  against  the  policy  of  the  law. 
Hence,  where  the  same  person  acte  as  executor  or  guardian,  and  also 
as  trustee,  he  will  not  ordinarily  be  allowed  compensation  in  both 
capacities.*  A  fee  may  be  allowed  to  the  auctioneer  whom  the  trustee 
employs,^  and  to  the  attorney  whom  he  is  authorized  to  retain  to 
advise  him  in  the  proceeding.  Moreover,  if  the  purchaser  at  the 
sale  fails  to  comply  with  his  contract  of  purchase,  and  the  trustee 
proceeds  against  him  by  suits  at  law  upon  his  notes  or  bonds  given 
for  the  balance  of  the  purchase  money,  he  is  not  allowed  double 
commissions,  and  therefore  it  is  but  just  that  he  be  awarded  an  addi- 
tional amount  for  an  attorney's  fee  in  the  prosecution  of  the  claims. 
When,  however,  a  resale  is  had,  though  the  trustee  is  allowed  his  legal 
fee  for  filing  the  petition,  and  commissions  on  the  amount  of  the  pro- 
ceeds of  the  second  sale,  he  is  not  entitled  to  an  additional  allowance 
for  the  collection  of  the  purchase  money.  There  is  no  reason  why 
he  should  be  allowed  more  oa  a  resale  than  on  the  original.'  The 
officer  who  sells  has  an  interest  in  the  thing  sold  and  the  proceeds 
to  pay  his  fees  and  commissions  which  enables  him  in  some  juris- 
dictions to  maintain  in  his  own  name  a  suit  for  the  purchase  money.^ 
30.  Compensation  Where  Claimant  of  Proceeds  Purchases. — ^The 
right  of  a  sheriflF  or  other  officer  to  his  commissions  for  selling  prop- 
erty at  judicial  sale  where  the  person  entitled  to  the  proceeds,  or  at 
whose  instance  the  sale  is  made,  bids  in  the  property  is  a  moot  point, 
upon  which  there  is  considerable  conflict  of  authority.  It  is  held  by 
a  number  of  courts  that  the  officer  is  entitled  to  his  commissions  under 
such  circumstances,  any  other  rule  being  regarded  as  harsh  and 
oppressive  and  as  depriving  him  of  his  just  remuneration  for  con- 
ducting the  sale.    Many  courts,  on  the  other  hand,  hold  that  in  such 

4.  Gibson's    Case,   1    Bland    (Md.)    138,  17  Am.  Dec.  257  and  note. 
138,  17  Am.  Dec.  257  and  note.  7.  Farmers',  etc.,  Bank  v.  Martin,  7 

6.  Note:  17  Am.  Dec.  274.  Md.  342,  61  Am.  Dec.  350. 

6.  Gibson's    Case,    1    Bland    (Md.)        8.  See  infra,  par.  119. 
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a  case  he  has  no  right  to  remuneration.  It  will  be  found  upon  clear 
analysis^  however,  that  this  conflict  is  more  apparent  than  real,  for 
in  many  instances  the  difference  in  result  is  due  to  the  wording  of 
particular  statutes  upon  the  subject,  considered  separately  or  in  con- 
nection with  other  pertinent  legislation.*  Thus,  it  is  sometimes  ex- 
pressly enacted  by  statute  that  no  commissions  shall  be  allowed  on 
a  sale  under  execution  or  other  process  where  the  property  is  bid  in 
by  or  for  the  paxty  entitled  to  the  proceeds.*^  In  other  instances, 
the  statute  has  explicitly  provided  that  in  the  event  that  the  property 
is  purchased  by  a  party  entitled  to  a  part  of  the  proceeds,  the  officer 
selUng  shall  not  be  entitled  to  poundage  except  on  the  amount  over 
and  above  the  claims  of  such  party;  and  this  statute  has  been  held 
applicable  to  a  purchase  of  the  property  by  bondholders  entitled  to 
the  proceeds  of  sale,  though  they  were  not  parties  to  the  foreclosure 
proceeding  in  which  the  sale  was  had.^^  Most  of  the  statutes  of  this 
general  character,  however,  contain  no  direction  so  explicit,  but 
simply  provide  in  general  terms  that  the  officer  shall  have  a  com- 
mission "for  receiving  and  paying  over  moneys  .  .  ."  "for  all  sums 
of  money  actually  made  on  any  process  and  returned  to  the  clerk," 
and  the  like.  Many  cases  hold  that  statutes  so  phrased  are  to  be 
strictly  construed  against  the  officer  making  the  sale,  and  conse- 
quently that  to  be  entitied  to  fees  he  must  bring  himself  clearly 
within  the  meaning  of  the  statute.  The  courts  taking  this  view  argue 
that  statutes  prescribing  the  fees  of  officers  intend  a  reward  for  services 
actually  performed  only  and  that  accordingly  an  officer  cannot  recover 
commissions  under  a  law  allowing  them  on  collections,  when  in  point 
of  fact  no  collection  is  made,  particularly  where  the  statute  evidently 
contemplates  by  the  fee  allowed  to  compensate  the  officer  for  his 
liability  in  receiving,  holding  and  accounting  for  the  money,  and 
not  for  crying  the  sale  or  for  any  other  act  in  connection  with  it. 
Other  courts  of  respectable  authority,  however,  seem  to  apply  a  more 
liberal  and  possibly  more  just  rule,  and  allow  recovery  unless  the 
statute  clearly  precludes  it  in  the  particular  instance.  In  the  view 
of  these  courts;  a  credit  of  the  purchase  price  upon  the  purchaser's 
claim  is  to  all  intents  and  purposes  tiie  equivalent  of  a  cash  collection 
from  and  disbursement  to  the  claimant;  and  such  credit  accordingly 
represents  money  collected  and  paid  within  the  meaning  of  the 
statutes.^* 

VI.  Time,  Place,  Mode,  and  Terms  op  Sale 

3L  In  GeneraL — ^In  most  jurisdictions,  the  manner  in  which  judi- 
cial sales  are  to  be  held,  and  their  various  terms  and  incidents,  are 

9.  Notes:    48    L.R.A.(N.S.)     642;       11.  Note:  48  L.R.A.(N.S.)  543. 
Ann.  Cas.  1915C  1123.  12.  Notes:    48    L.R.A.(N.S.)    542; 

10.  Note:  Ann.  Cas.  1915C  1124.        Ann.  Cas.  1915C  1123. 
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prescribed  and  regulated  in  more  or  lees  detail  by  statute,  the  pro- 
visions of  which,  when  explicit  and  mandatory,  are  binding  upon 
the  coiurt  and  upon  all  parties  concerned.^*  The  authority  of  legis- 
lative bodies  to  enact  general  statutes  of  this  character  is  of  course 
beyond  question ;  and  the  same  appears  to  be  true  of  the  power  of  a 
state  legislature  to  pass  a  private  act  permitting  in  a  particular  case 
on  the  order  of  the  proper  court  a  private  sale  instead  of  a  public 
sale  at  auction  as  directed  by  the  general  law.^^  In  the  absence  of 
binding  statutory  directions,  however,  there  is  a  large  measure  of 
discretion  in  the  court  as  to  the  manner  and  conditions  of  a  judicial 
sale.  This  discretion  will  be  exercised  so  as  best  to  protect  the  rights 
of  all  parties  interested,  and  to  make  the  sale  most  profitable  to  all.^*^ 
So,  the  place,  time,  mode  and  terms  of  the  sale  are  generally  prescribed 
with  all  necessary  fullness  in  the  decree  or  order  of  sale  itself  f  and 
often,  by  way  of  further  protection,  there  is  a  direction  that  the  sale 
be  made  under  the  supervision,  and  with  the  approbation,  of  a  master 
in  chancery  to  whom  the  execution  of  the  decree  in  that  particular 
is  confided.^*  If  an  appraisement  is  made,  the  appraisers  act  judi- 
cially, and  the  appraisement,  unless  set  aside,  becomes  a  portion  of  the 
terms  of  sale  and  is  conclusive.^ ^  Usually,  too,  the  sale  is  public;  the 
object  of  a  public  sale  being  by  fairness  and  competition  to  evolve 
the  full  value  of  the  property  exposed,  and  to  produce  that  value  in 
the  form  of  money.*^  It  matters  not,  however,  whether  the  sale  is 
public  or  private,-  provided  the  prescribed  terms  are  observed,  and 
the  sale  is  by  a  person  authorized  to  make  it.^*  No  departure  from 
the  manner  in  which  the  sale  is  directed  to  be  made,  either  under  a 
judgment  at  law  or  a  decree  in  equity,  is  permitted. •^    The  failure 

IS.  Shriver  v.  Lynn,  2  How.  43,  11  19.  Williamson  *v.  Berry,  8  How, 
U.  S.  (L.  ed.)  172.  495,  12  U.  S.  (L.  ed.)  1170;  Blossom 

14.  Flor^tine  v.  Barton,  2  Wall.  v.  Milwaukee,  etc.,  R.  Co.,  3  Wall.  196, 
210,  17  U.  S.  (L,  ed.)  783.  18  U.  S.  (L,  ed.)  43;  Gibson's  Case,  1 

15.  Blossom  V.  Milwaukee,  etc.,  R.  Bland  (Md.)  138,  17  Am.  Dec.  267 
Co.,  3  Wall.  196, 18  U.  S.  (L.  ed.)  43;   and  note. 

Pewabic  Min.  Co.  v.  Mason,  145  U.  20.  Thatcher  v.  Powell,   6  Wheat. 

S.  349, 12  S.  Ct.  887,  36  U.  S.  (L.  ed.)  119,  5  U.  S.  (L.  ed.)  221;  Shriver  v. 

732;  Suffem  v.  Johnson,  1  Paige  (N.  Lynn,  2  How.  43,  11  U.  S.  (L.  ed.) 

Y.)  450,  19  Am.  Dec.  440  and  note.  172;  Williamson  v.  Berry,  8  How.  495, 

Note:  L.R.A.1915A  699.  12  U.  S.  (L.  ed.)  1170;  Williamson  v. 

See  infra,  par.  63  et  seq.  BaU,  8  How.  566,  12  U.  S.  (L.  ed.) 

16.  Williamson  v.  Berry,  8  How.  1200;  Gray  v.  Brignardello,  1  Wall. 
495,  12  U.  S.  (L.  ed.)  1170.  627, 17  U.  S.  (L.  ed.)  693;  Milwaukee, 

17.  Nye,  etc.,  Co.  v.  Fahrenholz,  49  etc.,  R.  Co.  v.  Milwaukee,  etc.,  R. 
Neb.  276,  68  N.  W.  498,  59  A.  S.  R.  Co.,  2  Wall.  609,  17  U.  S.  (L.  ed.) 
540  and  note.  886;  Mitchell  v.  St.  Maxent,  4  Wall. 

18.  School  Township  No.  23  v.  237,  18  U.  S.  (L.  ed.)  326;  Cam- 
Snell,  19  111.  156,  68  Am.  Dec.  586;  den  v.  Mayhew,  129  U.  S.  73,  9  S.  Ct. 
Lowndes  v.  Chisolm,  2  McCord's  Eq.  246,  32  U.  S.  (L.  ed.)  608;  In  re 
(S.  C.)  455,  16  Am.  Dec.  667.  Great   Western   Beet   Sugar   Co.,  22 
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of  the  officer  of  the  court  to  comply  wilii  statutory  provisions  or  with 
the  decree  of  an  equity  court  ordering  and  confirming  a  sale  renders 
it  nonjudicial.^  So  if  the  terms  of  tiie  order  of  sale  be  violated,  it 
follows  that  the  purchase  is  not  made  under  it,  and  the  title  of  the 
purchaser  is  not  derived  from  it'  But  although  the  kind  of  duties 
required  of  the  officer  selling,  and  the  manner  in  which  they  are 
to  be  performed,  are  usually  prescribed  by  law  or  specified  in  the 
decree  or  order  to  be  executed,  unless  so  restricted  the  time  and  man- 
ner of  effecting  the  sale  are  largely  vested  in  his  sound  discretion, 
which  is  often  extensive,  and  he  is  bound  to  exercise  his  best  judgment 
in  the  interest  of  all  concerned,  being  answerable  in  damages  for 
any  injury  caused  by  his  misconduct,  whether  it  be  the  result  of 
either  ignorance  or  corruption.'  So  in  all  cases  where  the  trustee  is 
directed  to  put  the  property  into  the  market,  by  advertising  and 
offering  it  for  sale,  he  must  do  so;  but,  after  that  has  been  done,  if  it 
cannot  be  sold  at  public  auction  upon  the  terms  specified,  he  may 
accept  a  bid  upon  different  terms,  or  he  may  dispose  of  it  at  private 
sale,  or  upon  other  terms  than  those  mentioned  in  the  decree;  because 
as  he  is,  in  all  cases,  required  to  make  a  report  in  writing  of  only 
such  a  sale  as  he  can,  on  oath,  state  to  have  been  in  all  respects  fairly 
made,  which  cannot  be  ratified,  without  consent,  until  public  notice 
has  been  given  to  show  cause,  if  any  there  be,  why  it  should  not  be 
confirmed,  there  can  be  no  danger  or  inconvenience  in  allowing  him 
to  deviate  from  the  prescribed  manner  and  terms  of  sale  after  the 
property  has,  by  advertisement  and  actual  public  offer  to  sell  at  the 
time  and  place  appointed,  been  completely  put  into  the  market.* 

32.  Time. — ^The  time  at  which  the  sale  is  to  be  held  is  ordinarily 
prescribed  in  the  decree  of  sale ;  and  its  determination  is  largely  dis- 
cretionary with  the  court,  except  where  that  matter  is  controlled  by 
statute.  In  determining  the  date  of  a  sale,  too,  the  court  will  of 
course  be  actuated,  as  in  other  matters,  by  a  desire  to  further  the 
interests  of  all  the  parties  concerned.*  However,  a  sale  of  real  estate 
to  satisfy  liens  need  not,  in  consequence  of  a  lease  for  mining  purposes 
executed  subsequently  to  the  decree  of  sale  by  consent  of  all  interested 
but  saving  the  rights  of  creditors  to  ask  for  a  sale,  be  delayed  for  an 

Idaho  328,  126  Pac.  799,  43  L.R.A.  *    3.  Blossom   v.   Milwaukee,   etc.,   R. 

(N.S.)    671;    Coombs    v.    Jordan,    3  Co.,  3  Wall.  196,  18  U.  S.  (L.  ed.)  43; 

Bland   (Md.)  284,  22  Am.  Dec.  236;  Gibson's  Case,  1  Bland  (Md.)  138,  17 

Bloom  v,  Burdick,  1  Hill  (N.  Y.)  130,  Am.  Dec.  257  and  note;  Kean  v.  New- 

37  Am.  Dec.  299  and  note.  ell,  1  Mo.  754,  14  Am.  Dec.  321  and 

Note :  Ann.  Cas,  1913B  62L  note.    See  Supra,  par.  27,  28. 

See  supra,  par.  27.  4.  Gibson's    Case,   1    Bland    (Md.) 

1.  International  Wood  Co.  v.  Na-  138,  17  Am.  Dec.  257  and  note;  In  re 
tional  Assur.  Co.,  99  Me.  415,  59  Atl.  Great  Western  Beet  Sugar  Co.,  22 
544, 105  A.  S.  R.  288,  2  Ann.  Cas.  356.  Idaho  328,  125  Pac.  799,  43  L.R.A. 

2.  Williamson  v.  Farrow,  I  Bailey  (N.S.)  671. 

L.  (S.  C.)  611,  21  Am.  Dec.  492.  5.  See  supra,  par.  31. 
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inquiry  as  to  whether  its  rents  and  profits  will  be  sufficient  to  dis- 
charge the  liens  thereon  within  five  years;  even  though,  by  reason 
of  the  development  of  the  land  under  the  lease,  its  market  and  rental 
values  are  largely  increased.^  The  exact  time  for  the  sale  should  be 
clearly  designated  by  the  decree  and  notice  of  sale.^  The  sale  should 
usually  be  made  during  the  ordinary  business  hours  of  the  day ;  and 
if  made  thereafter,  or  at  an  unreasonable  hour,  it  is  voidable.^  When 
the  decree  or  order  under  which  the  sale  is  made  directs  that  the 
property  be  sold  a  specified  number  of  months  after  a  given  date, 
calendar  months  will  be  taken  unless  the  intention  appears  to  use 
lunar  months,  and  the  day  of  sale  will  be  excluded  in  computing  the 
time  unless  plainly  intended  to  be  included,  since  its  inclusion  would 
both  divest  a  right  and  work  a  forfeiture.  In  such  case,  also,  a  fraction 
of  a  day  will  not  be  taken  into  account.*  The  directions  of  the  decree 
as  to  the  time  of  sale  should  be  strictly  adhered  to  and  there  can  be 
little  question  but  that  a  judicial  sale  at  a  time  other  than  that  law- 
fully appointed  is  invalid,  and  will  be  vacated  or  refused  confirma- 
tion where  the  irregularity  is  suggested  to  the  court  at  the  proper 
time.**  Sales  have  accordingly  been  declared  void  because  they  were 
held  from  one  to  several  days  in  advance  of  or  subsequent  tb  the 
appointed  date.**  And  the  same  result  was  reached  where  the  sale 
was  held  a  few  minutes  before  the  hour  set,  it  appearing  that  the 
selling  price  was  inadequate  and  that  other  persons  who  had  intended 
to  bid  came  after  the  sale.**  Unless  expressly  forbidden  by  statute, 
a  judicial  sale  may  be  lawfully  held  on  a  legal  holiday,*'  or  on  Sun- 
day, however  improper  it  may  be  as  a  violation  of  decorum  and 
religious  duty.** 

33.  Place. — ^A  judicial  sale  must  be  held  at  the  place  named  in  the 
statute  or  the  decree  of  sale,  and  designated  in  the  notice  or  advertise- 
ment of  sale.  A  sale  in  any  other  place  is  usually  void,  unless  duly 
adjourned  to  that  place,  or  consented  to  by  the  owner.**  It  has  been 
said,  however,  that  though  a  guardian's  sale  would  be  invalid  if 
made  at  a  time  and  place  not  authorized  by  law,  yet  if  it  be  con- 

6.  Barbour  v.  Tompkins,  58  W.  Va,       See  supra,  par.  3;  infra,  par.  63 
572,  52   S.   E.   707,   3   L.R.A.(N.S.)    at  seq. 

715.  11.  McLaughlin  v.  Houston-Hudson 

7.  See  supra,  par.  31;  infra,  par.  44.  Lumber  Co.,  31  Okla.  182,  120  Pac. 

8.  Schools  of  Township  No.  23  v.  659,  38  L.R.A.(N.S.)   248  and  note; 
Snell,  19  111.  156,  68  Am.  Dec.  586.       Williamson  v.  Farrow,  1  Bailey  L.  (S. 

9.  Williamson  v.  Farrow,  1  Bailey  C.)  611,  21  Am.  Dec.  492  and  note. 
L,  (S.  C.)  611,  21  Am.  Dec.  492  and       12.  Note:  38  L.R.A.(N.S.)  248. 
note.  IS.  McLaughlin  v.  Houston-Hudson 

10.  McLaughlin    v.    Houston-Hud-  Lumber  Co.,  31  Okla.  182,  120  Pac. 
son  Lumber  Co.,  31  Okla.  182,  120   659,  38  L.R.A.(N.S.)  248. 

Pac.  659,  38  L.R.A.(N.S.)  248  and  14.  Sayles  v.  Smith,  12  Wend.  (N^ 
note.  Y.)  57,  27  Am.  Dec.  117  and  note. 

Note:  33  L.R.A.  94.  16.  Note:  33  L.R.A.  92,  96.  ' 
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firmed  by  the  court  a  subsequent  purchaser  would  be  protected.^^  As 
a  rule  a  judicial  sale  of  real  estate  must  be  conducted  in  the  county 
or  district  in  which  the  land  is  situated,  in  the  dbsence  of  express 
provisions  of  law  to  the  contrary;  and  if  a  part  of  the  land  extends 
beyond  the  county,  the  sale  passes  no  title  as  to  that  part.  Under 
statutes  in  force  in  certain  jurisdictions,  however,  the  court  of  chan- 
cery may,  for  cause  shown,  direct  a  sale  by  its  commissioner  of  one 
district  of  land  in  another  district,  and  may  even  order  the  sale  made 
in  a  county  other  than  that  in  which  the  land  lies.^^  The  object  of 
a  public  sale,  namely  to  evolve  the  full  value  of  the  property  by 
competitive  bidding,  can,  as  a  rule,  be  accomplished  only  by  msJcing 
the  sale  at  a  convenient  or  public  place,  accessible  to  bidders.^^  Judi- 
cial sales  are  frequently  required  to  be  made  at  the  courthouse  door^ 
and  there  has  been  considerable  litigation  as  to  what  constitutes  a 
compliance  in  this  respect.  Thus,  it  has  been  held  sufficient  where 
the  sale  was  held  in  full  view  of  the  site  of  the  courthouse  which  had 
burned  down  (there  being  no  other  courthouse),  at  a  shaded  spot 
about  150  yards  distant  to  which  the  sheriff,  after  proclamation  at 
the  courthouse  site  had  taken  the  crowd  to  avoid  the  heat  of  the  sun. 
Similar  holdings  have  been  made  regarding  a  sale  adjourned,  after 
proclamation,  to  a  nearby  place  on  account  of  the  inclemency  of  the 
weather;  or  made  at  a  neighboring  church  at  the  same  county  seat 
which  was  used  as  a  courthouse,  the  circuit  courthouse  being  occupied 
by  United  States  troops;  or  at  the  door  of  a  building  appropriated 
by  a  special  order  of  the  county  court  for  court  purposes  pending 
repairs  in  the  courthouse  which  was  in  a  dilapidated  condition,^^ 
or  at  the  door  of  the  building  used  at  the  time  as  a  courthouse,  the 
former  courthouse  having  been  destroyed  by  fire.*®  A  sale  required 
to  be  made  at  the  north  door  of  the  courthouse  may  be  validly  made 
at  the  ruins  of  that  door  where  the  courthouse  had  been  destroyed  by 
fire;  and  a  sale  has  also  been  sustained  when  made  at  a  different  door 
of  the  courthouse  than  that  prescribed  in  the  power  of  sale,  but  at 
the  usual  place,  no  showing  having  been  made  that  injury  resulted. 
Where  the  courthouse  was  legally  changed  tp  another  place  after 
the  sale  had  been  advertised,  a  sale  made  after  due  notice  at  the  new 
courthouse  was  upheld.  In  fine,  a  substantial  compliance  with  the 
order  of  sale  is  usually  sufficient.^  Sales  made  under  order  of  federal 
courts  are  governed  largely  by  local  law  and  practice.  The  marshal 
is  usually  required  to  sell  land  in  the  county  in  which  it  is  situated, 
and  at  the  door  of  the  courthouse  of  that  county;  and  sales  by  him 

16.  Brown  v.  Christie,  27  Tex.  73,  Snell,  19  111.  156,  68  Am.  Dec.  586. 
84  Am.  Dec.  607.  19.  Note :  33  L.R.A.  92  et  seq. 

17.  Note :  33  L.R.A.  92  et  seq.    See  20.  Note :  75  Am.  Dec.  710. 
supra,  par.  6.  1.  Note:  33  L.R.A.  92  et  seq, 

18.  Schools  of  Township  No.  23  v. 
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have  been  declared  invalid  when  held  in  a  different  county,  or  at 
the  door  of  the  state  house  and  even  in  front  of  the  federal  court- 
house.* 

34.  Presence  of  Property. — Personal  property  sold  at  a  judicial 
sale  is  generally  required  to  be  present  at  the  place  of  sale  and  subject 
to  the  inspection  of  all  who  attend.  In  jurisdictions  where  there  are 
statutes  to  this  effect,  the  sale  of  personalty  is  usually  invalid  if  held 
out  of  the  presence  of  the  property,  or  at  a  place  appreciably  distant, 
or  not  within  sight  of  it,  or  where  the  property  was  not  open  to 
inspection.*  But  it  may  be  sufficient  if  the  property  be  near  and 
within  view  of  the  place  of  sale  and  open  to  inspection  to  those  who 
desire;  or  even  if  it  be  not  in  view  at  the  time,  though  present,  but 
no  one  desired  to  inq)ect  it  Sales  of  personalty  not  present  have  also 
been  sustained  when  adjournment  had  been  duly  made  to  another 
place  on  account  of  inclement  weather  or  other  good  reason,  in  pur- 
suance of  statutes  permitting  adjournments  in  the  officer^s  discretion.^ 
But  although  it  is  recognized  that  the  property  should  ordinarily  be 
present  where  the  sale  takes  place,  in  some  jurisdictions  a  sale  is  not 
regarded  as  being  absolutely  void  in  all  cases  because  of  the  absence 
of  the  property,  particularly  if  no  definite  mode  of  making  the  sale 
is  pointed  out  in  the  statute.*  The  absence  of  the  property  at  the 
time  of  sale  would  certainly  be  a  strong  circumstance,  if  unexplained^ 
to  subject  the  officer  making  the  sale  to  damages,  for  a  dishonest  or 
unsound  exercise  of  his  discretion,  and  would  go  far  to  satisfy  a  jury 
that  the  purchaser  participated  in  the  fraud.  Yet  it  might  well  be 
that  a  person  would  honestiy  buy  and  run  the  risk  of  getting  the 
article.  Such  sales  take  place  every  day  between  individuals,  and 
are  hence  not  necessarily  fraudulent  or  void  when  made  by  an  officer 
selling  under  a  decree.* 

35.  Sale  en  Masse  or  in  Parcels. — ^It  is  a  well  settled  rule,  based 
in  some  jurisdictions  on  constitutional  or  statutory  provisions,  that 
where  real  property,  susceptible  of  division,  is  the  subject  of  a  judicial 
sale,  it  should,  if  practicable,  be  sold  in  parcels  or  lots,  rather  than 
en  masse.^  The  reason  is  that  to  sell  the  parcels  separately  is  usually 
best  for  the  interests  of  all  parties  concerned,  and  will  cause  the  prop- 
erty to  produce  more,  in  that  more  people  will  be  enabled  to  bid,  and 
speculation  upon  the  distress  of  the  parties  will  be  lessened.*  In  a 
number  of  cases,  therefore,  sales  have  been  declared  void  or  set  aside 

2.  Note:  33  L.R.A.  92.  Am.  Dec.  321  and  note. 

3.  Notes:    14    Am.    Deo.    323;    33      .7.  Thomas  v.  Thomas,  44  Mont.  102, 
L.B.A.  94  et  seq.  119  Pac.  283,  Ann.  Cas.  1913B  616. 

4.  Note:  33  L.E.A.  94  et  seq.  and  note;  Miller  ▼.  Trudgeon,  16  Okla. 

5.  Eean  v.  NeweU,  1  Mo.  754,  14  337,  86  Pac  623,  8  Ann.  Cas.  739  and 
Am.  Dec.  321.  note;  Bofils  v.  Fishear,  3  Rich.  £q.  (S. 

Note:  33  L.R.A.  94,  96.  C.)  1,  55  Am.  Dec.  627. 

e.  Kean  v.  Newell,  1  Mo.  754,  14       8.  Note :  8  Ann.  Cas.  742. 
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because  the  property  has  been  sold  en  masse  instead  of  in  parcels,  to 
the  fraud  or  prejudice  of  the  owner.*  The  question  whether  or  not 
the  land  constitutes  distinct  parcels  has  been  held  to  be  a  question  for 
the  jury ;  but  in  the  absence  of  evidence  to  the  contrary  there  is  a  pre- 
sumption that  the  land  is  divisible  and  could  be  more  advantageously 
sold  in  parcelS;  especially  where  the  tract  consists  of  several  parcels 
with  a  house  on  each.^®  But  the  rule  requiring  the  sale  of  discon- 
nected parcels  or  pieces  of  land  to  be  made  separately  is  not  an  arbi- 
trary one.  Circumstances  may  exist  which  render  it  altogether  im- 
practicable to  realize  the  best  prices  from  the  separate  sales  and  which 
therefore  make  it  for  the  interest  of  the  parties  that  the  sale  should 
be  in  bulk,  as  where  the  property  constitutes  a  single  farm,  tract  or 
system  with  interdependent  parts,  or  is  covered  by  or  appurtenant 
to  the  same  improvements,  or  is  for  various  other  reasons  incapable 
of  division  or  sale  in  parcels  without  loss.  The  mere  fact  therefore 
that  lands  are  sold  in  gross  and  not  in  lots  is  not  of  itself  a  sufficient 
^ound  for  setting  aside  the  sale.  The  facts  of  each,  particular  case 
must  be  considered,  and  that  mode  adopted  which  seems  best  calcu- 
lated to  bring  the  largest  return.  The  ruling  of  the  court  in  this 
respect  will  not  be  reversed  on  appeal  unless  plainly  erroneous,  par- 
ticularly where  no  objection  appears  to  have  been  raised  before  or 
at  the  sale  as  to  the  mode  adopted.^^  At  most,  a  sale  en  masse  when 
the  land  should  have  been  sold  in  separate  parcels  is  a  mere  irregu- 
larity, which  may  or  may  not  prejudice  the  owner  and  the  sale 
cannot  be  attacked  collaterally.  This  is  true  too  even  where  a  stat- 
ute requires  a  sale  in  parcels.^-  In  some  jurisdictions,  however,  it 
has  been  held  that  statutes  providing  for  sales  in  parcels  are  man- 
datory; and  doubtless  as  a  result  of  Uiis  view  it  has  been  held  that  a 
sale  contrary  to  the  provisions  of  the  statutes  is  absolutely  void  and 
passes  no  title.  And  in  certain  other  jurisdictions  the  decisions  are 
so  conflicting  that  it  is  not  easy  to  say  just  what  the  rule  is.**  Where 
land  is  first  oflFered  in  lots,  and  no  bids  are  received,  it  may  then  be 
sold  en  masse.**  Furthermore,  when  the  owner  of  land  requests  that 
it  be  sold  en  masse,  he  will  not  be  heard  thereafter  to  complain  of 
the  sale  in  that  mode,  and  such  sale  en  masse  may  also  be  waived  by 
agreement,  acquiescence  or  long  silence,  and  the  waiver  may  be  proved 
by  parol.*'    A  property  may  be  offered  for  sale  first  in  parcels  and 

9.  Notes:  8  Ann.  Cas.  741  et  seq.;       12.  Thomas   y.   Thomas,   44    Mont. 
Ann.  Cas.  1913B  619  et  seq.  102, 119  Pac.  283,  Ann.  Cas.  1913B  616 

10.  Note:  8  Ann.  Cas.  742.  •       and  note. 

11.  Thomas    v.    Thomas,   44    Mont.       Note:  8  Ann.  Cas.  744. 

102, 19  Pac.  283,  Ann.  Cas.  1913B  616  13.  Notes :  21  L.B.A.  40 ;  8  Ann.  Cas- 
and  note;  Miller  v.  Trudgeon,  16  Okla.  744. 

337,  86  Pac.  523,  8  Ann.  Cas.  739  and       14.  Note :  Ann.  Cas.  1913B  620. 
note;  Morris  v.  Baird,  72  W.  Va.  1,  78       15.  Notes:  8  Ann.  Cas.  744  et  seq.; 
S.  E.  371,  Ann.  Cas.  19ir)A  1273.  Ann.  Cas.  1913B  623. 
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then  en  masse;  and  if  the  highest  bid  received  for  the  entire  prop- 
erty shall  Mceed  the  aggregate  amount  of  the  several  highest  bids 
for  the  parcels,  the  whole  may  be  struck  oflp  as  an  entirety.^*  Of 
course,  the  officer  who  makes  the  sale  has  no  authoritv  to  deviate  from 
the  order  of  sale  and  sell  in  parcels « where  the  order  provides  for  a 
sale  en  xnasse.^'  But  if  no  direction  in  relation  to  the  matter  is  con- 
tained in  the  decree  of  sale,  the  officer  charged  with  its  execution  is 
vested  with  discretionary  power,  and  it  is  his  duty  to  sell  the  property, 
either  together  or  in  parcels  as  he  may  think  best  calculated  to  produce 
oompetition  and  enhance  the  value  on  the  sale.  He  is  liable  for  abuse, 
fraud  or  error  in  the  exercise  of  this  discretion ;  but  the  presumptions 
are  in  his  favor.^^  Moreover,  unless  prohibited  by  the  decree  of  sale, 
the  trustee  may  offer  the  property  in  separate  tracb,  and  then  as  a 
whole,  and  accept  the  latter  bid  if  greater  than  the  aggregate  of  the 
bids  upon  the  separate  tracts.  *•  The  question  whether  personal  prop- 
erty should  be  sold  en  masse  or  in  separate  parcels  seems  seldom  to 
have  arisen.  The  decisions  upon  the  subject  are  few  and  by  no  means 
uniform.  Generally  speaking,  the  decisions  seem  to  favor  a  sale  in 
parcels  as  calculated  to  produce  the  better  result.  But  there  is  no 
rule  of  law  which  requires  that  each  article  of ,  personalty  should  in 
all  cases  be  sold  Separately.  Sometimes  it  is  more  advantageous  to 
sell  as  a  whole;  and  hence  sales  of  personalty  en  masse  have  been 
frequently  made  and  sustained.  It  is  generally  a  matter  to  be  left 
to  the  discretion  of  the  officer  whether  the  sale  should  be  made  in 
bulk  or  by  parcels;  in  some  cases,  and  under  some  circumstances, 
one  way  would  be  most  advisable,  which  in  others  would  be  ruinous.*** 
36.  Cash  and  Credit. — ^The  time  and  mode  of  payment  are  usu- 
ally fixed  by  statute  or  decree,  the  terms  of  which  are  binding  upon 
all  concerned  unless  subsequently  modified  after  proper  proceedings 
had.i  Sometimes  the  decree  expressly  requires  that  the  sale  be  made 
''upon  the  terms,  cash  in  hand  on  the  day  of  sale,"  thus  practically 
making  the  payment  in  cash  on  the  day  of  sale  of  the  sum  bid  a 
condition  precedent  to  the  right  of  the  purchaser  to  demand  a  con- 
firmation of  the  sale.  In  such  cases  the  commissioners  appointed  to 
sell  have  no  authority  to  postpone  payment  of  the  sum  offered  beyond 
the  day  of  sale  nor  can  they  accept  anything  from  the  purchasers 
except  cash.  The  term  "cash"  would  ordinarily  be  understood  to 
include  either  specie  or  current  bills,  however;  and  the  officer  who 

■ 

18.  Union  Trust  Co.  v.  Illinois  Mid-  Ann.  Cas.  1913B  621,  622.    See  supra, 

land  R.  Co.,  117  U.  S.  434,  6  S.  Ct.  par.  25  et  seq. 

809,  29  U.  S.  (L.  ed.)  963;  VoUum  v.  19.  Vollum  v.  Beall,  117  Md.  617,  83 

BeaU,  117  Md.  617,  83  Atl.  1095,  Ann.  Atl.  1095,  Ann.  Cas.  1914D  16. 

Cas.  1914D  16.  20.  Notes:  8  Ann.  Cas.  744  et  seq.; 

17.  Note:  Ann.  Cas.  1913B  621.  See  Ann.  Cas.  1913B  623. 
supra,  par.  27.  1.  See  infra,  par.  37. 

18.  Notes:   8   Ann.   Cas.   743,  744; 
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sells  would  not  have  the  authority  to  demand  payment  only  in  specie, 
at  least  not  without  previous  notice  to  that  effect.^  It  is-  well  estab- 
lished, also,  that  a  court  of  chancery  may  order  the  sale  to  be  had 
upon  a  reasonable  credit,  with  satisfactory  personal  or  other  security; 
This  is  a  power,  however,  which  the  court  may  not  exercise  to  an 
arbitrary  extent  any  more  than  any  other  discretionary  power.*  Fur- 
thermore a  decree  for  the  sale  on  credit  of  mortgaged  premises  does 
not  violate  the  obhgation  of  contracts.  According  to  the  construc- 
tion of  the  contract  of  mortgage,  the  mortgagor  has  the  right  to 
redeem  at  an  indefinite  period — ^that  is,  at  any  time  until  he  is  bound 
by  the  presumption  arising  from  lapse  of  time — ^and  it  follows  neces- 
sarily that  a  sale  on  a  limited  credit  is  no  violation  of  the  obligation 
of  that  contract.^'  But  an  act  of  the  state  legislature  is  unconstitu- 
tional which  directs  sales  under  chancery  decrees  upon  credit,  unless 
the  parties  accept  bank  paper,  longer  than  the  law  allowed  when  the 
contracts  being  enforced  by  the  sale  were  made;  and  such  statute 
cannot  constitutionally  operate  on  contracts  made  before  its  passage.^ 
The  unconstitutionality  of  a  statute  providing  for  sales  on  credit  may 
be  waived  by  acquiescence,  without  objection,  in  the  terms  thereby 
imposed.* 

37.  Modification  of  Original  Terms. — The  law  appears  to  be  well 
settled  that  a  trial  judge  in  eqiiity  proceedings  has  discretionary 
power  to  modify  all  orders  affecting  a  sale  directed  by  him  so  long 
as  the  sale  is  not  confirmed  and  the  property  and  sale  remain  under 
the  power  of  the  court.'  Thus  a  provision  in  a  decree  for  the  sale 
of  a  railroad  which  fixes  an  upset  price  may  and  should  be  eliminated 
when  persistent  efforts  to  sell  at  that  price  hav«  proved  futile,  and 
continued  operation  of  the  road  by  the  receiver  will  result  in  a  large 
loss  to  all  concerned.  Furthermore  a  court  of  equity  may  entertain 
a  suit  to  relieve  its  decree  from  provisions  which  constitute  an  obstruc- 
tion to  the  sale  after  the  expiration  of  the  term  at  which  the  decree 
of  sale  was  passed,  and  after  the  time  fixed  for  appeal  from  such 
decree;  and  the  judgment  in  an  action  so  to  relieve  the  decree  is 
final  within  the  meaning  of  a  statute  allowing  appeals.*  The  court 
may  also  refuse  confirmation  to  or  vacate  the  sale,  though  made  as 
directed  and  order  a  resale,  if  convinced  that  the  original  mode  and 

2.  See  infra,  par.  108  et  seq.  (Miss.)  493,  41  Am.  Dec.  628. 

8.  Loundes  v.  Chisholm,  2  McCord  7,  In  re  Great  Western  Beet  Sugar 

Eq.  (S.  C.)  455,  16  Am.  Dec.  667  and  Co.,  22  Idaho  328,  125  Pac.  799,  4 

note;  Stoney  v.  Shultz,  1  Hill  Eq.  (S.  L.R.A.(N.S.)    671    and    note;    Union 

C.)  465,  27  Am.  Dec.  429.  Trust  Co.  v.  Curtis,  182  Ind.  61,  105 

4.  Stoney  v.  Shultz,  1  Hill  Eq.  (S.  N.  E.  562,  L.R.A.1915A  699  and  note. 
C.)  465,  27  Am.  Dec.  429.  Note:  L.R.A.1915A  699. 

5.  January  v.  January,  7  T.  B.  Mon.  8.  Union  Trust  Co.  v.  Curtis,  182 
(Ky.)  642,  18  Am.  Dec.  211.  Ind.  61,  105  N.  E.  562,  LJt.A.1915A 

6.  Tooley  v.  Gridley,  3  Smedes  &  M.  699  and  note. 
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terois  of  sale  were  calculated  to  and  did  result  in  a  sacrifice  of  the 
property,  and  that  a  new  sale  upon  different  terms  would  be  more 
equitable.^  Judicial  sales,  however,  should  be  certain  and  not  sub- 
ject to  future  contingencies,  so  that  all  bidders  may  have  equal  advan- 
tages. The  court's  power  is  limited  to  confirming  the  sale  without 
change  of  terms  or  with  slight  change  thereof;  or  to  setting  it  aside, 
and  does  not  extend  to  modifying  materially  the  sale  or  its  terms, 
and  then  confirming  it  as  so  modified.  ^^  But  it  does  not  necessarily 
follow  that  a 'modification  of  the  conditions  or  terms  of  sale  after 
the  sale  has  been  made  results  in  converting  it  into  a  private  sale 
where  the  change  consists  ^mply  in  extending  the  time  of  payment 
a  reasonable  period  and  the  rights  of  others  are  not.  injuriously 
affected.** 

38.  Adjoununents  and  Postponements. — ^A  judicial  sale  may  be 
postponed,  after  due  notice,  to  a  time  and  place  different  from  that 
originally  fixed  and  advertised  for  it  when  that  course  seems  mate- 
rially conducive  to  the  advantage  of  the  parties  in  interest.  A  sale 
regularly  adjourned  after  due  notice  is,  when  made  according  to  the 
terms  of  the  adjournment,  in  effect  the  sale  of  which  previous  public 
notice  was  given,*^  while,  if  held  after  postponement  on  the  original 
date,  it  is  invalid.**  Application  for  an  adjournment  may  be  made 
to  the  court  which  has  ordered  the  sale,  and  the  court  in  its  discre- 
tion may  grant  or  refuse  the  application.**  In  some  jurisdictions, 
statutes  clothe  the  officer  who  conducts  a  sale  with  the  authority  to 
adjourn  it.**  The  provisions  of  such  a  statute  must  be  carefully 
observed  as  to  mode,  time  and  notice,  however;  and  an  adjournment 
for  a  longer  period  that  the  statute  allows  would  usually  avoid  the. 
sale — ^as,  for  example,  where  an  adjournment  is  authorized  by  statute 
from  day  to  day,  not  exceeding  three  days,  and  the  adjournment  is 
made  for  six  days.**  Even  where  there  is  no  such  statutory  power 
given,  it  is  well  settled  that  an  officer  offering  property  at  a  judicial 
sale,  unless  controlled  to  the  contrary  by  the  order  of  sale,  is  author- 
ized and  bound,  in  the  exercise  of  a  reasonable  discretion,  to  adjourn 
the  sale  before  its  commencement,  and  even  to  withdraw  the  prop- 

9.  In  TO  Great  Western  Beet  Sugar  1915B  640  et  seq. 

Go.,>22  Idaho  328,  125  Pao.  799,  43  13.  Note:  38  L.R.A.(N.S.)  250. 

L.R.A.(N.S.)  671  and  note.  14.  Pewabic  Min.  Co.  v.  Mason,  145 

10.  Note:  43  L.R.A.(N.S.)  672.  U.  S.  349,  12  S.  Ct.  887,  36  U.  S.  (L. 

11.  In  re  Great  Western  Beet  Sugar  ed.)  738;  Barbour  v.  Tompkins,  58 
Co.,  22  Idaho  328,  126  Pac.  799,  43  W.  Va.  572,  52  S.  E.  707,  3  L.R.A. 
L.R.A.(N.S.)  671  and  note.     See  in-  (N.S.)  715. 

fra,  par.  109.  15.  Sayles  v.  Smith,  12  Wend.  (N. 

12.  Richards  v.  Holmes,  18  How.  Y.)  57,  27  Am.  Dec.  117  and  note. 
143,  15  U.  S.  (L.  ed.)  304.  Notes:   33   L.R.A.   93   et  seq.;   57 

Notes:  26  Am.  Dec.  537  et  seq.;  97  L.B.A.  789;  38  L.R.A.(N.S.)  249. 
A.  S.  R.  660;  33  L.R.A.  95;  L.R.A.       16.  Note:  38  L.R.A.(N.S.)  248. 
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erty  temporarily  and  discontinue  a  sale  already  commenced  before 
the  property  is  knocked  off,  when  he  sees  that  to  press  the  sale  would 
cause  a  sacrifice  of  the  property  or  would  be  otherwise  disastrous/' 
especially  if  it  appears  that  the  creditor  or  other  interested  party  will 
not  sustain  any  considerable  injury  by  the  delay.*^  No  great  danger 
is  to  be  apprehended*  from  such  a  course,  inasmuch  as  no  title  to 
the  property  can  pass  until  the  sale  has  been  reported  to  and  approved 
by  the  court. *•  Accordingly,  a  sale  may  be  continued  from  day  to 
day  when  there  is  not  time  to  complete  it  in  a  Mngle  day,*®  and 
where  the  date  originally  advertised  falls  on  a  Sunday  or  other  legal 
holiday,  the  sale  may  be  postponed  until  the  next  business  day,^ 
though  a  different  rule  obtains  where  the  original  date  falls  on  a 
Jewish  holiday.*  Doubts  about  the  identity  or  title  of  the  property 
may  prevent  prudent  men  from  bidding  and  therefore,  when  exist- 
ent, are  enough  to  justify  a  postponement  until  they  may  be  removed 
and  the  danger  of  sacrifice  avoided.*  An  officer  having  charge  of  a 
judicial  sale  of  property  of  much  value  at  the  end  of  prolonged  litiga- 
tion is  not  obliged  at  the  last  minute,  in  response  to  a  dispatch  from 
a  stranger,  to  postpone  the  sale,  nor  need  he  order  a  postponement 
because  of  the  existence  of  a  severe  financial  depression  at  the  time 
appointed,  especially  when  it  appears  that  tiie  sale  has  already  been 
once  postponed  on  this  ground  at  the  defendant's  instance,  and  that 
it  has  been  made  at  the  end  of  a  long  litigation  during  which  the 
defendant  by  strenuous  and  protracted  resistance  has -delayed  the 
sale  for  years.*  The  sale  may  of  course  be  postponed  if  no  biddere 
appear  at  the  time  appointed,  or  because  those  who  are  present  have 

17.  Richards  v.  Holmes,  18  How.  Co.,  3  Wall.  196,  18  U.  S.  (L.  ed.)  43. 
143,  15  U.  S.  (L.  ed.)  304;  Blossom  v.  19.  Noland  v.  Barrett,  122  Mo.  181, 
Milwaukee,  etc.,  R.  Co.,  3  WaU.  196,  26  S.  W.  692,  43  A.  S.  R.  572  and 
18  U.  S.  (L.  ed.)  43;  Semmes  v.  Unit-  note. 

ed  States,  91  U.  S.  21,  23  U.  S.   (L.  20.  Notes :  26  Am.  Dec.  537,  539 ;  38 

ed.)  193;  Pewabic  Min.  Co.  v.  Mason,  L.R.A.(N.S.)  249. 

145  U.  S.  349,  12  S.  Ct.  887,  36  U.  S.  1.  Sayles  v.  Smith,  12  Wend.    (N. 

(L.  ed.)  732;  Tillman  v.  Dunman,  114  Y.)  57,  27  Am.  Dec.  117  and  note. 

Ga.  406,  40  S.  E.  244,  88  A.  S:  R.  28,  Notes:  97  A.  S.  R.  656  et  seq.;  38 

57  L.R.A.  784;  Noland  v.  Barrett,  122  L.R.A.(N.S.)    249. 

Mo.  181,  26  S.  W.  692,  43  A.  S.  R.  But    see,    contra,    McLaughlin     v. 

572   and   note;    Sayles   v.    Smith,   12  Houston-Hudson  Lumber  Co.,  31  Okla. 

Wend.  (N.  Y.)  57,  27  Am.  Dec.  117  182,  120  Pac.   659,  38   L.R.A.(N.S.) 

and  note;  Miller  v.  Law,  10  Rich.  Eq.  248. 

(S.  C.)  320,  73  Am.  Dec.  92;  Roberts  2.  Note:  97  A.  S.  R.  656  et  seq. 

V.  Roberts,  13  Grat.  (Va.)  639,  70  Am.  3.  Roberts    v.    Roberts,    13    Grat. 

Dec.  435,  overruled  on  another  point  (Va.)  639,  70  Am.  Dec.  435,  overruled 

by  Childs  v.  Hurd,  25  W.  Va.  530.  on  another  point  by  Childs  v.  Hurd, 

Notes:  26  Am.  Dec.  537;  97  A.  S.  25  W.  Va.  530. 

R.   653  et  seq.;   57  L.R.A.   789;    38  4.  Pewabic  Min.  Co.  v.  Mason,  145 

L.R.A.(N.S.)  249.  U.  S.  349,  12  S.  Ct.  887,  36  U.  S.  (L. 

18.  Blossom  v.  Milwaukee,  etc.,  R.  ed.)  732. 
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entered  into  a  combination  to  compel  the  sacrifice  of  the  property.^ 
It  has  also  been  held  that  where  there  is  but  one  bidder,  the  officer 
making  the  saJe  is  justified  in  postponing  the  sale  io  prevent  a  sacri- 
fice of  the  property.*  Other  authorities  hold,  however,  that  the  officer 
may  not  postpone  the  sale  for  want  of  bidders  on  the  sole  ground 
that  only  one  bidder  is  present,  but  must  sell  to  him  unless  he  is 
irresponsible.'  Inclemency  of  the  weather  has  been  held  sufficient 
to  justify  a  postponement;  but  the  existence  of  war  is  not  a  sufficient 
justification.®  And  all  that  can  be  required  of  the  officer  in  ordering 
an  adjournment  is  that  he  use  due  diligence  in  ascertaining  the 
circumstances,  and  act  in  good  faith  and  with  an  honest  intention 
to  perform  his  duty.*  His  discretion  must  be  exercised  by  him  per> 
sonally,  however.  It  is  not  subject  to  the  control  of  the  solicitor  for 
the  complainant  in  the  proceeding.**  Much  less  can  the  officer  dele- 
gate his  power  to  adjourn  the  sale  to  the  attorney  of  one  of  the 
parties;  nor  can  he,  for  his  profit,  bind  himself  by  contract  not  to 
sell  for  such  a  time  as  will  prevent  obedience  to  his  writ** 

VII.  Notice  and  Advertisement  of  Sale 

39.  In  General.-^— The  object  of  a  notice  of  sale  is  to  inform  the 
public  of  the  nature  and  condition  of  the  property  to  be  sold,  and 
of  the  time,  place  and  terms  of  the  sale  and  thus  to  attract  bidders 
wid  prevent  a  sacrifice  of  the  property.**  If  these  objects  are  attained, 
immaterial  errors  and  mistakes  will  not  affect  the  sufficiency  of  the 
notice.**  Thus,  in  the  absence  of  fraud,  an  omission  in  a  notice  to 
Atate,  or -a  slight  overstatement  of,  the  amount  due  on  a  mortgage 
does  not  vitiate  the  foreclosure  sale;  but  it  has  been  held  that  a  notice 
which  claims  an  amount  which  exceeds  the  correct  sum  by  one  half 
is  bad.**  The  omission  to  state  the  names  of  the  parties  to  the  suit 
under  the  decree  in  which  the  sale  is  made,  in  the  absence  of  proof 
that  by  reason  thereof  competition  in  the  purchase  was  prevented, 
or  the  sale  in  some  way  prejudiced,  is  not  fatal.  A  notice  of  sale 
by  a  sheriflf  or  master  in  chancery  need  not  be  signed  by  the  officer 

5.  Richards  v.  Holmes,  18  How.  143,    Co.,  3  Wall.  196,  18  U.  S.  (L.  ed.)  43. 
15  U.  S.  (L.  ed.)  304.  Note:  97  A.  S.  R.  655. 

Notes:  26  Am.  Dec.  537,  539;  97  A.  11.  Note:  26  Am.  Dec.  638. 

S.  R.  656  et  seq. ;  57  L.RJL.  789.  12.  Young  v.  Downey,  145  Mo.  250, 

6.  Blossom   V.   Milwaukee,   etc.,   R.  46  S.  W.  1086,  68  A.  S.  R.  568  and 
Co.,  3  WaU.  196,  18  U.  S.   (L.  ed.)  note. 

43.  Notes:   44  Am.  Dec.  238;  75  Am. 

Note :  57  L.R.A.  789.  Dec.  704: 

7.  Note:  57  L.R.A.  789.  13.  Vollum  v.  Beall,  117  Md.  617, 

8.  Note:  97  A.  S.  R.  656  et  seq.  83  Atl.  1095,  Ann.  Cas.  1914D  16. 

9.  Blossom    V.   Milwaukee,   etc.,  R.       Note:  75  Am.  Dec.  704. 

Co.,  3  Wall.  196,18  U.  S.  (L.  ed.)  43.       14.  Note:  75  Am.  Dec.  710,  TIL 

10.  Blossom  V.  Milwaukee,  etc.,  R. 
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with  his  own  proper  signatura  Whether  it  is  so  signed,  or  printed, 
or  signed  by  another,  is  immaterial.  And  where  the  names  of  the 
trustees  are  correctly  printed  in  the  body  of  the  advertisement,  a 
mistake  in  the  name  of  one  of  them  at  the  end  thereof  will  not  invali- 
date the  notice.  An  erroneous  statement  in  the  notice  of  matters  not 
required  to  be  stated  will  not  render  it  invalid;  and  the  same  is  true 
as  regards  various  other  inunaterial  errors  and  mistakes. ^^  A  notice 
of  sale  given  by  advertisement  need  not  be  dated.  The  date  of  its 
first  publication  will  be  taken  as  its  date.  And  a  mistake  in  the  date 
of  the  notice  which  is  obvious  on  inspection  will  not  invalidate  the 
sale.^*  The  law  does  not  contemplate  that  notices  of  sale  shall  be 
inspected  on  Sunday  and  therefore  a  notice  posted  on  the  post  office 
door,  which  could  be  seen  six  days  out  of  seven,  is  sufficient.^^  Fur- 
thermore, even  though  a  sale  on  Sunday  would  be  void,  it  does  not 
necessarily  follow  that  a  notice  of  sale  on  that  day  would  be  void, 
because  the  sale  may  be  lawfully  postponed.*^  But  courts  guard 
with  jealous  care  the  rights  and  interests  of  persons  whose  property 
is  sold  under  their  process,  or  by  their  order.  If,  therefore,  any  mis- 
takes or  omissions  occur  in  notices  of  sale,  which  are  calculated  to 
deter  or  mislead  bidders,  or  to  depreciate  the  value  of  the  property, 
or  to  prevent  it  from  bringing  a  fair  price,  such  mistakes  or  omissions 
will  be  fatal  to  the  validity  of  the  notice,  and  also  to  that  of  the  sale 
made  pursuant  thereto.**  Thus,  where  a  sale  for  cash  is  ordered, 
and  the  officer  expects  to  demand  payment  in  specie  only,  his  failure 
to  state  such  intention  in  his  advertisement  as  one  of  the  terms  of 
sale  renders  the  sale  void.**  The  burden  of  proving  the  insufficiency 
of  a  notice  lies  upon  the  party  who  alleges  it*  The  general  rule  is 
that  statutory  provisions  concerning  contents  of  notices  of  sale  are 
directory  merely,  and  that  failure  to  comply  therewith  cannot  avoid 
the  sale  as  against  an  innocent  purchaser,  though  an  interested  party 
who  is  injured  by  the  officer's  failure  to  comply  with  the  statute  may 
sue  him  for  any  damage  suffered,  or  for  trover.*  In  some  jurisdic- 
tions, however,  sales  made  without  complying  with  the  statute  con* 
coming  notice  axe  void,  by  statute  or  decision.*  Fraud  in  the  manner 
of  giving  notice  will,  of  course,  vitiate  it;  and  a  notice  published  in 
a  remote  part  of  the  county,  with  the  object  of  preventing  its  con- 
tents from  coming  to  the  knowledge  of*  the  owners  of  the  equity  of 

15.  Note:  75  Am.  Dec.  7U.  C.)  122,  24  Am.  Dec.  396. 

16.  Note:  76  Am.  Dec.  707.  1.  Note:  75  Am.  Dec.  710. 

17.  Note :  75  Am.  Dec.  709.  2.  Pahner     v.     Oakley,     2     Doug. 

18.  Sayles  v.  Smith,  12  Wend.  (N.    (Mich.)  433,  47  Am,  Dec.  41. 

Y.)  57,  27  Am.  Dec.  117  and  note.  Notes:   24  Am.  Dec.  409;  44  Am. 

19.  Note :  75  Am.  Dec.  704.  Dec.  239,  240. 

20.  Farr  v.  Sims,  Rich.  Eq.  Cas.  (S.       3.  Note:  44  Am.  Dec.  240. 
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redemption;  or  of  persons  likely  to  bid  at  the  sale,  is  void  *  and  tne  rule 
is  the  same  if  there  is  fraud  in  the  officer  and  knowledge  of  it  by 
the  purchaser.^  The  party  for  whose  benefit  the  notice  is  given  may 
waive  the  omission  to  give  notice,  or  defects  therein ;  and  such  waiver 
usually  results  from  failure  to  object  to  the  notice  upon  that  ground 
in  apt  time.* 

40.  Mode  of  Giving. — The  medium  and  mode  of  giving  notice  of 
a  judicial  sale  may  be  prescribed  by  statute  or  decree,  and  its  terms 
must  be  closely  observed.  Failure  to  do  so  has  been  held  to  render 
the  advertisement  or  notice  inoperative.  Thus  if  a  statute  requires 
a  copy  of  the  account  and  petition  to  be  served,  the  service  of  sum- 
mons is  not  sufficient  and  is  therefore  void.'  A  notice  of  sale  left 
by  the  officer  at  the  last  and  usual  place  of  residence  of  the  owner 
is  not  sufficient  compliance  with  a  statute  requiring  the  officer  to  give 
notice  in  writing  of  the  time  and  place  of  sale  to  the  owner  if  found 
within  his  precinct,  nor  is  posting  a  notice  near  the  door  of  a  certain 
hotel  sufficient  where  it  is  required  to  be  posted  on  the  door,  even 
though  the  proprietor  refused  to  permit  it  to  be  posted  on  the  door.® 
But  a  statute  relating  to  judgments  and  executions,  and  requiring 
written  or  printed  notices  of  ah  execution  sale  to  be  posted,  does  not 
apply  to  a  sale  in  chancery,  for  the  reason  that  a  court  of  chancery 
may  provide  for  notice  without  complying  with  such  conditions,  if 
the  notice  given  is  reasonable.*  In  some  cases,  the  notice  is  re- 
quired by  statute  to  be  posted  on  the  courthouse  door  and  other  public 
places  in  the  county.  Such  requirements  will  be  construed,  where 
their  terms  admit,  as  requiring  notice  by  posting  only  in  those  cases 
wherein  there  is  no  newspaper  printed  in  the  county.*^  It  has  also 
been  said  that  a  notice  of  sale  given  by  hand  bills,  in  a  county  where 
there  is  a  newspaper  published,  is  in  law  no  notice  at  all  under  ordi- 
nary circumstances.**  And  where  a  statute  required  notice  "to  be 
given  by  notices  posted  in  three  public  places  in  the  county,  or  by 
publication  in  a  newspaper,  if  the  judge  shall  so  order,"  tod  no  notices 
were  posted,  but  publication  was  made  in  a  newspaper,  though  there 
was  no  order  therefor,  it  was  held  that  the  proper  notice  was  not  in 
fact  given,  and  the  sale  was  said  to  be  voidable  if  not  void.**  When 
the  notice  is  directed  to  be  published  in  a  newspaper,  a  paper  in  the 
English  language  is  always  intended  unless  it  is  expr&^ed  to  be 
otherwise;  and  accordingly  a  notice  of  sale  published  in  a  German 

4.  Note:  76  Am.  Dec.  712.  N.  E.  435,  76  A.  S.  R.  57. 

5.  Note:  24  Am.  Dec.  396.  10.  McLaughlin  v.  Houston-Hudson 

6.  Notes :  24  Am.  Dec.  396 ;  44  Am.  Lumber  Co.,  31  Okla.  182,  120  Pac. 
Dec.  240.  659,  38  L.R.A.(N.S.)  248. 

7.  Note :  44  Am.  Dec.  238.  11.  Note :  75  Am.  Dec.  712. 

8.  Note :  75  Amu  Dec.  712.  12.  Note :  44  Am.  Dec.  238. 

9.  Springer  v.  Law,  185  111.  542,  67 
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newspaper  without  authority  in  the' trustee  is  palpably  insufficient.^* 
An  advertising  sheet  is  not  a  newspaper  and  a  publication  of  a  notice 
of  sale  in  such  sheet  is  not  a  publication  in  a  newspaper.  But  a  paper 
devoted  to  gathering  and  disseminating  legal  news  is  a  newspaper  in 
which  notices  of  sale  may  be  legally  given.  And  where  a  sale  is 
authorized  upon  ten  days'  notice  in  a  newspaper  of  a  certain  city, 
no  proof  will  be  required  of  the  notoriety  or  the  extent  of  the  cir- 
culation of  the  paper  in  which  the  notice  is  published,  in  order  to 
sustain  the  sale.  Nor  will  a  sale  under  a  foreclosure  decree  be  set 
aside  because  the  notice  of  sale  was  not  published  in  all  the  editions 
of  the  paper  issued  on  the  days  on  which  the  notice  was  published. 
A  publication  of  a  sheriflF's  notice  of  sale  in  a  Simday  newspaper  has 
been  held  to  be  invalid.**  If  it  be  provided  that  the  notice  of  sale 
shall  be  published  in  a  newspaper  without  designating  the  name  of 
the  paper  or  the  place  where  it  is  published,  the  trustee  who  sells 
may  himself  select  the  paper.**  The  fact^that  the  notice  has  been 
duly  published  is  usually  evidenced  by  a  certificate  to  that  effect 
issued  by  the  publisher  of  the  newspaper  in  which  it  appeared.  And 
such  a  certificate  of  publication  of  notice  of  a  judicial  sale  in  a  news- 
paper published  by  a  corporation  is  sufficient  if  made  by  its  agent 
expressly  authorized  by  it  to  make  such  certificates  with  the  corporate 
seal  attached,  although  such  agent  is  not  its  president  or  other 
officer.** 

41.  Extent  and  Duration. — ^Where  the  time  for  which  the  notice 
of  a  judicial  sale  must  be  given  is  fixed  by  statute,  the  court  cannot 
shorten  it.*^  But  the  court  is  not  prohibited  from  lengthening  such 
time,  and  a  notice  that  givas  a  day  or  two  more  than  is  required  is 
not  bad  on  that  account.*^  A  notice  of  sale  that  is  defective  for 
want  of  sufficient  time  is  not  cured  by  a  postponement  of  the  sale, 
on. the  day  first  appointed  therefor,  to  one  remote  enough  to  satisfy 
the  statute.**  Where  notice  is  required  to  be  given  for  a  certain 
number  of  weeks  successively",  there  is  a  difference  of  judicial  opin- 
ion as  to  whether  or  not  seven  days  must  be  given  as  a  week's  notice. 
In  some  jurisdictions  it  has  been  decided  that  a  notice  required  so  to 
be  published  is  sufficient  if  it  is  published  once  in  each  week  for  that 
number  of  weeks,  although  the  number  of  days  from  the  first  pub- 
lication to  the  day  of  sale  is  not  equal  to  the  number  of  days  in 

13.  Graham  v.  King,  50  Mo.  22,  11   46  S.  W.  1086,  68  A.  S.  R.  568  and 
Am.  Rep.  401.  note;   Farr  v.   Sims,   Rich.   Eq.   Cas. 

14.  Note:  75  Am.  Dec.  712.  (S.  C.)  122,  24  Am.  Dec.  396. 

16.  Note :  76  Am.  Dec.  710.  Notes :  44  Am.  Dec.  239 ;  75  Am. 

16.  Pentzell  v.  Squire,  161  111.  346,  Dec.  708,  709. 

43  N.  E.  1064,  52  A.  S.  R.  373  and  18.  Notes :  44  Am.  Dec.  239 ;  76  Am. 

note.  Dec.  708,  709. 

Note:  75  Am.  Dec.  712.  19.  Notes:  44  Am.  Deo.  239;  75  Am. 

17.  Young  V.  Downey,  145  Mo.  250.  Dec.  712. 
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that  number  of.  weeks.  But  other  authorities  hold  that  the  term 
''week"  means  seven  days,  and  that  a  statute  requiring  a  specified 
number  of  weeks'  notice  cannot  be  satisfied  by  a  publication  for  less 
than  the  number  of  days  before  the  day  of  sale  than  there  are  days 
in  the  number  of  weeks  required.*^  In  any  event,  the  words  "at 
least  once  a  week  for  four  successive  weeks"  means  that  the  notice 
must  be  published  so  that  not  more  than  a  seven  days'  interval  shall 
occur-  between  any  two  successive  publications.^  Where  the  statute 
requires  notice  for  at  least  thirty  days,  a  single  notice  published  in 
a  newspaper  thirty  days  before  the  sale  is  not  sufficient  It  must  be 
first  published  at  least  thirty  days  prior  to  the  day  of  sale,  and  con- 
tinued in  each  successive  issue  of  the  paper  up  to  the  day  of  sale.^ 
An  advertisement  in  a  weekly  newspaper  is  sufficient,  provided  the 
arst  pubUcatioD  is  at  least  thirty  days  before  the  sale,  mi  is  contin- 
ued  in  each  successive  number  of  the  paper  up  to  the  day  of  sale. 
If  the  first  insertion  is  not  less  than  the  required  period  before  the 
sale,  it  is  sufficient.  It  is  not  necessary  that  the  specified  nimiber  of 
days  shall  intervene  between  the  last  publication  and  the  day  of  sale. 
The  fact  that  no  paper  is  issued  on  certain  days  intervening  between 
the  first  and  the  last  day  of  publication  will  not  render  the  notice 
insufficient.  So  the  requirement  for  ten  days'  notice  of  a  sale  to  be 
held  on  the  thirteenth  of  a  certain  month  is  satisfied  by  a  notice  first 
published  on  the  first  of  the  month  and  continued  thereafter  on  each 
day  except  Sundays  for  nine  insertions.'  In  some  jurisdictions,  the 
day  of  sale  may  be  included  in  the  period  of  notice  and  the  last 
insertion  may  be  made  on  that  day;  and  it  has  been  held  that  in 
cxjmputing  the  time  the  first  day  of  publication  and  day  of  sale  may 
both  be  included  if  that  be  necessary  to  support  a  deed  although  in 
other  jurisdictions  it  seems  to  be  necessary  that  the  specified  period 
shall  intervene  between  the  first  publication  and  the  day  of  sale/ 
In  any  event,  the  notice  must  be  reasonable  as  to  time;  and  accord- 
ingly a  notice  that  a  sale  for  "cash"  would  be  made  for  specie  only 
is  insufficient  when  not  given  until  the  day  of  sale.* 

42.  Annouficements  at  Sale. — Bidders  at  a  judicial  sale  are  gener- 
ally affected  by  terms  and  conditions  of  the  sale  announced  at  the 

20.  Early  v.  Doe,  16  How.  610,  14       Note :  44  Am.  Dec.  239. 
U.  S.  (L.  ed.)  1079;  Morrow  v.  Weed,       2.  Notes:  44  Am.  Dec.  239;  75  Am. 
4  la.  77,  66  Am.  Dec.  122;  Montour  v.   Dec.  709. 

Purdy,  11  Minn.  384,  88  Am.  Dec.  88       8.  Note :  75  Am.  Dec.  709.    See  au- 
and  note;  Young  v.  Downev,  145  Mo.   pra,  par.  39,  40. 
250,  46  S.  W.  1086,  68  A.*^S.  R.  568       4.  Notes:  75  Am.  Dec.  708,  709. 
and  note.  5.  Fair  v.  Sims,  Rich.  Eq,  Cas.  (S. 

Notes:  44  Am.  Dee.  239;  75  Am.   C.)  122,  24  Am.  Dec.  396. 
Dec.  70S. 

1.  Young  V.  Downey,  145  Mo.  250, 
46  S.  W.  1086,  68  A.  S.  R.  568  and 
note. 
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openings  even  though  they  did  not  come  upon  the  ground  until 
after  the  opening.  If  they  desire  to  know  upon  what  terms  or  under 
what  circumstances  the  sale  is  being  made,  they  should  make  inquiry.* 
So  where  notification  is  given  by  the  trustee  or  auctioneer  to  the  com- 
pany assembled  at  the  place  of  sale,  and  especially  to  the  agent  of 
the  person  who  afterwards  became  the  purchaser,  Uiat  the  purchaser 
was  to  pay  all  taxes  and  ground  rent  due  on  the  premises,  the  pur- 
chaser cannot  justly  claim  an  allowance  for  the  amount  of  the  ground 
rent;  for  it  is  but  fair  to  presume  in  such  case,  the  property  being 
sold  subject  to  this  incumbrance,  that  it  sold  for  a  sum  less  that 
amount.^  Likewise,  where  land  subject  to  a  lease  is  sold  at  judicial 
sale,  and  at  the  time  the  sale  was  made  the  commissioner  announced 
publicly  that  possession  of  the  land  would  not  be  given  until  March 
1, 1910,  which  was  the  date  on  which  the  lease  expired,  the  purchaser 
was  held  not  to  be  entitled  to  the  rent  that  accrued  from  the  date 
of  the  confirmation  until  the  expiration  of  the  rental  contract  If 
the  purchasers  bidding  at  the  sale  were  controlled  in  their  bids  by 
the  statement  so  made,  and  the  bids  including  that  of  the  purchaser 
were  based  upon  it,  it  would  be  manifestly  inequitable  to  allow  the 
purchaser  after  the  sale  was  confirmed  to  claim  the  rent  notwithstand- 
ing these  prior  assurances  and  reservation.^  The  terms  and  condi- 
tions announced  at  the  sale  must  not,  however,  be  inconsistent  with 
those  upon  which  the  sale  has  been  ordered  and  advertised  to  be  held, 
nor  shall  they  be  such  as  are  calculated  to  cause  surprise  or  uncer- 
tainty, or  to  deter  bidders  and  depress  the  price  of  the  property.* 
Accordingly  a  sale,  directed  to  be  for  cash,  which  is  preceded  by  an 
announcement  that  specie  only  will  be  received  in  payment,  should 
be  set  aside,  especially  where  it  appears  that  there  was  bid  for  the 
property  a  much  larger  sum  in  currency  than  it  was  sold  for  in  specie.*^ 
43.  Description  of  Property. — ^The  property  to  be  sold  must  be 
properly  described,  or  the  notice  will  be  inoperative.  And  the  descrip- 
tion should  be  as  full  and  complete  as  is  reasonably  possible  in  view 
of  the  character,  condition  and  location  of  the  propeifty.  But  any 
description  which  informs  the  public  of  the  property  to  be  sold  is 
sufficient  to  satisfy  the  law,  and  hence  it  is  enough  if  it  enables  the 
public  to  understand,  by  the  exercise  of  ordinary  intelligence,  what 
property  is  oflfered  for  sale,  and  to  identify  the  same  by  examination, 
if  a  more  particular  knowledge  is  desired.  Thus  a  notice  of  sale  is 
unobjectionable  if  it  give  the  public  the  means  of  ascertaining  the 
facts  required  to  be  stated  therein  as  to  the  location  and  boundaries 

6.  Cable  v.  Byrne,  38  Minn.  634,  38       8.  Smith  v.  Newman,  140  Ky.  80, 
N.  W.  620,  8  A.  S.  R.  696.  130  S.  W.  953,  Ann.  Cas.  1912B  395. 

Note:  Ann.  Cas.  1915A  737.  9.  Note:  20  L.R.A.  548,  550. 

7,  Farmers',  etc.,  Bank  v.  Martin,       10.  Farr  v.  Sims,  Rich.  Eq.  Cas.  (S. 
7  Md.  342,  61  Am.  Dec.  350  and  note.    C.)  122,  24  Am.  Dec.  396. 
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of  the  property  by  an  accurate  reference  to  the  public  land  records 
where  a  description  or  plat  of  the  property  is  recorded.  Immaterial 
mistakes,  omissions,  or  inaccuracies  in  the  description  given,  or  in 
the  reference  made  to  public  records,  are  not  fatal  if  not  in  fact  mis- 
leading. But  substantial  errors  of  this  character  will  render  the  notice 
defective,  if  they  are  sufficient  to  make  really  uncertain  the  identity, 
location  or  extent  of  the  property  to  be  sold.  If  the  premises  are 
not  truly  described,  it  cannot  be  truly  said  that  they  are  advertised. 
And  it  has  been  held  that  whether  a  given  description  was  sufficient 
or  not  was  a  question  for  the  jury.^^  The  court  will  not  tolerate  any 
deception  practiced  upon  purchasers;  and  therefore  the  officer  who 
sells  the  property  must  not,  in  the  description  of  the  same,  add  any 
particular  which  may  unduly  enhance  the  value  of  the  property  or 
mislead  the  purchaser;  otherwise  the  latter  will  not  be  compelled 
lo  carry  the  contract  into  effect** 

44«  Date  and  Hour  of  Sale. — The  time  at  which  the  sale  is  to  be 
held  should  be  clearly  stated  in  the  notice.  A  mistake  in  giving 
the  date  will  be  fatal  if  of  such  character  es  to  make  the  notice  in 
that  respect  ambiguous  or  to  mislead  the  public,  as  where  a  sale  is 
advertised  to  be  made  in  one  year  when  intended  to  be  made,  and 
actually  made,  in  the  succeeding  year.**  But,  on  the  other  hand,  if 
the  mistake  in  the  notice  as  to  the  date  of  the  sale  is  not  of  such 
character  as  to  mislead  the  public,  being  obvious  on  inspection,  it  is 
immaterial  and  of  no  effect.*^  Thus,  naming  the  date  of  sale  in  the 
notice  thereof  as  ..June  1,  1093,  instead  of  1903,  is  a  trivial  irregu- 
larity which  could  mislead  no  one,  and  is  cured  by  the  confirmation 
of  the  sale.**  Similarly  where  a  notice  of  sale  was  by  mistake  dated 
April  23,  1858,  instead  of  1868,  it  was  held  that  the  mistake  was 
obvious  on  inspection  and  did  not  invalidate  the  sale;  and  the  same 
holding  was  made  where  the  notice,  dated  September  15,  1861,  stated 
that  the  sale  would  take  place  on  the  sixth  of  December,  "1871." 
Likewise,  a  notice  of  sale  published  on  the  seventh  of  December  and 
stating  that  the  sale  would  take  place  "on  the  twenty-eighth  day  of 
December  next"  was  declared  valid,  the  court  being  of  the  opinion 
that  it  could  not  be  considered  to  mean  that  the  sale  was  to  take 
place  in  a  year  and  twenty  days  instead  of  in  twenty  days  from  its 
date.  Nor  is  it  sufficient  ground  for  setting  aside  a  sale  that  the  adver- 
tisement stated  the  wrong  day  of  the  week,  where  the  day  of  the 
month  was  given  correctly,  and  there  was  no  evidence  that  any  fraud 
was  intended,  and  no  proof  that  any  one  was  misled  by  the  mistake.^^ 

11.  Farr  v.  Sims,  Rich.  Eq.  Cas.  (S.       13.  Notes:    75   Am.   Dec.   707;    38 
C.)  122,  24  Am.  Dec.  396.  L.R.A.(N.S.)  248. 

Notes :  44  Am.  Dec.  239 ;  76  Am.  14.  Note :  76  Am.  Dec.  707. 

Dec.  706  et  seq.  15.  Neff  v.  Elder,  84  Ark.  277,  105 

12.  Hammond  v.  Cailleaud,  111  Cal.  S.  W.  260,  120  A.  8.  R.  67. 
206,  43  Pac.  607,  62  A.  S.  R.  167.  16.  Note:  76  Am.  Dec.  707. 
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But  on  tliis  point  a  different  rule  has  prevailed.*'  Generally  of 
course  no  judicial  sale  may  take  place  at  another  time  than  that 
fixed  by  the  notice  of  sale,  and  a  sale  made  in  violation  of  this  rule 
will  be  vacated  or  refused  confirmation  where  the  irregularity  is  sug- 
gested to  the  court  at  the  proper  time.^®  And  where  a  sheriflE  held 
a  sale  on  the  first  Tuesday  of  April  which  was  advertised  for  the 
first  Tuesday  in  May,  and  discovering  the  mistake  after  the  property 
was  bid  off,  refused  to  accept  the  money  and  make  a  deed,  it  was 
held  that  he  could  not  be  compelled  to  do  so  by  mandamus  in  behalf 
of  the  successful  bidder  as  the  sale  was  illegal.  So  much  the  stronger 
will  the  reason  be  for  setting  aside  the  sale  where  it  is  held  on  a 
different  day  from  that  named  in  the  notice  and  report  for  a  fraudu- 
lent purpose. *•  The  advertisement  or  notice  of  a  judicial  sale  should 
state  the  hour  of  sale,  or  at  least  that  the  sale  will  be  made  between 
certain  named  hours  of  the  business  portion  of  the  day.  A  notice 
that  fails  to  do  so  is  insufficient  as  to  time.*®  Moreover,  it  is  provided 
sometimes  by  statute  or  decree  that  the  particular  hour  of  the  day  at 
which  the  sale  shall  commence  shall  be  previously  advertised.  In 
such  a  case,  the  failure  to  state  in  .the  notice  any  hour  for  the  sale 
is  a  most  serious  irregularity,  to  say  the  least,  which  in  conjunction 
with  an  inadequacy  of  price  justifies  the  court  in  refusing  to  approve 
the  sale.*  In  the  absence  of  controlling  directions  to  the  contrary 
in  statute  or  decree  of  sale,  however,  it  seems  that  it  is  not  necessaiy 
to  state  in  the  notice  of  sale  the  precise  hour  of  the  day  at  which  the 
sale  will  be  held,  provided  the  hours  are  named  between  which  it  is 
to  take  place,  and  that  the  hours  so  named  belong  to  the  business 
portion  of  the  day.*  Persons  who  see  the  advertisement  and  desire 
to  attend  the  sale  can  easily  ascertain  the  hour  by  inquiring  of  the 
parties  having  it  in  charge,  while  to  require  the  advertisement  to  name 
the  precise  hour  might  lead  to  practical  inconvenience,  and  often  neces- 
sitate a  postponement  of  the  sale.  It  is  sometimes  very  desirable  for 
the  interests  of  the  parties  to  delay  the  sale  for  two  or  three  hours, 
in  order  to  await  the  arrival  of  persons  expected  to  bid,  or  in  conse- 
quence of  a  storm  or  some  other  unforeseen  emergency,  and  if  a 
particular  hour  were  named  in  all  cases,  the  question  whether  the 
sale  had  been  held  at  the  hour  named  might  be  a  fruitful  source  of 

17.  Note:  75  Am.  Dec.  709.  (foreclosure  sale) ;  Bondurant  v.  Bon- 

18.  McLaughlin  v.  Houston-Hudson   durant,  251  111.  324,  96  N.  E.  306,  Ann. 
Lumber  Co.,  31  Okla.  182,  120  Pac.   Cas.  1914D  18. 

659,  38  L.R.A.(N.S.)  248  and  note.  Note:  75  Am.  Dec.  708. 

Note:  75  Am.  Dec.  713.  1.  Bondurant  v.  Bondurant,  251  111. 

See  supra,  par.  32;  infra,  par.  77  324,  96  N.  E,  306,  Ann,  Cas.  1914D 

et  seq.  18. 

19.  Note:  38  L.R.A.(N.S.)   248.  2.  Schools  of  Township  No.  23  v. 

20.  Schools  of  Township  No.  23  v.  Snell,  19  111.  156,  68  Am.  Dec.  586. 
Snell,  19  111.  156,  68  Am.  Dec.  586  Note:  75  Am.  Dee.  707. 
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litigation.  Furthermore  the  above  mode  of  advertising  the  sale  has 
been  so  generally  in  use  in  some  jurisdictions  as  the  most  convenient 
mode,  and  has  been  so  free  from  evil  consequences,  that  an  advertise- 
ment in  this  form  will  not  be  held  to  be,  of  itself,  a  sufficient  reason 
for  setting  aside  the  sale,  where  the  hours  named  are  within  the 
ordinary  business  hours  of  the  day.'  Where  a  definite  hour  is  set 
for  its  commencement,  the  sale  will  be  declared  invalid  if  it  is  held 
even  a  few  minutes  before  the  hour,  and  it  appears  that  the  property 
brought  an  inadequate  price  and  tiiat  other  persons  came  after  the 
sale  who  had  intended  to  bid  higher.* 

45.  Place  of  Sale. — ^It  is  necessary  that  a  notice  accurately  specify 
the  place  as  well  as  the  time  of  the  sale.  Failure  to  do  this  is  fatal 
to  the  validity  of  the  notice.  So  a  notice  which  specified  as  the  place 
of  sale  "the  front  door  of  the  courthouse"  in  a  certain  village,  when 
in  fact  there  was  no  house  in  the  village  known  as  the  courthouse, 
was  held  void.  But  a  designation  in  a  notice  of  the  place  of  sale 
as  "at  the  courthouse  in  the  city  of  St.  Paul,"  though  regarded  as 
being  "more  indefinite  than  it  ought  to  be,"  has  been  upheld  in  the 
absence  of  proof  of  fraud,  or  unfairness,  or  of  actual  or  probable 
injury.*  And  a  notice  which  described  the  place  of  sale  as  "in  the 
town  of  St.  Joseph"  has  been  considered  not  too  indefinite  where  it 
appeared  that  the  town  contained  only  about  five  hundred  inhabi- 
tants, that  almost  all  the  business  was  done  in  two  blocks,  and  that 
the  property  was  sold  on  the  premises  which  adjoined  these  blocks.* 
It  seems  that  by  common  usage  in  the  City  of  New  York  all  judicial 
sales  are  made  in  the  rotunda  of  the  city  hall  proper.  And  in  view 
of  this  usage,  a  notice  which  describes  the  place  of  sale  as  "at  the 
city  hall"  is  not  too  vague  even  though  all  the  buildings  within  the 
park,  used  for  holding  courts,  are  by  law  deemed  parts  of  the  city 
hall.  A  notice  that  a  sale  will  take  place  at  the  courthouse  door  of 
a  certain  town  is  sufficient  though  the  county  wherein  the  town  is 
situated  is  not  specified.' 

46.  Notice  of  Adjourned  or  Postponed  Sale. — If  a  sale  be  regulariy 
adjourned  or  postponed,  due  and  seasonable  notice  must  be  given  of 
the  place  and  time  to  which  it  is  so  adjourned  or  postponed ;  and  in 
the  absence  of  such  notice  the  sale  will  be  void.*  Of  course,  anv 
direction  in  a  statute  as  to  the  notice  of  postponement  must  be  com- 

3.  Note:  75  Am.  Dec.  707,  708.  15  U.  S.  (L.  ed.)  304;  Perebee  v.  Saw- 

4.  Note:  38  L.R.A.(N.S.)  248.  yer,  167  N.  C.  199,  83  S.  E.  17,  L.R.A. 

5.  Note:  75  Am.  Dec.  709.  1915B  640  and  note;  McLaup:hlm  v. 

6.  Beatie  v.  Butler,  21  Mo.  313,  64  Houston-Hudson  Lumber  Co.,  31  Okla. 
Am.  Dec.  234.  182,  120  Pac.  659,  38  L.R.A.(N.S.) 

Note:  76  Am.  Dec.  710.  248  and  note. 

7.  Note:  75  Am.  Dec.  709,  710.   See  Notes:  26  Am.  Dec.  537  et  seq.;  75 
supra,  par.  33.  Am.  Dee.  712. 

8.  Richards  v.  Hohnes,  18  How.  143,  See  supra,  par.  38. 
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plied  with.*  But  sometimes  the  statute  may  provide  or  indicate  by 
its  terms  that  a  readvertisement  in  the  original  mode  and  period 
is  not  necessary  in  case  of  postponement,  as  where  the  statute  author- 
izes adjournments  for  a  time  less  than  that  required  for  the  advertise- 
ment of  the  original  sale,*®  or  provides  that  an  adjournment  for  more 
than  a  week  shall  be  published  in  two  newspapers,  and  the  adjourn- 
ment was  from  week  to  week  only,  or  authorizes  the  officer  in  case 
a  first  purchaser  refuses  to  comply  with  the  terms  of  sale  to  sell 
again  at  any  time  to  the  highest  bidder.**  And  a  similar  intent  has 
been  inferred  where  the  purpose  of  the  original  notice  is  not  solely 
to  give  notoriety  to  the  time  and  place  of  sale,  but  is  also  to  give 
the  owner  an  opportunity  to  redeem  the  property,**  or  where  the  sale . 
is  postponed  for  a  day,  or  from  day  to  day.**  Indeed,  it  has  been 
said  that  where  a  statute  provides  only  for  publication  of  notice  of 
the  time  and  place  first  appointed  for  sale,  publication  of  an  adjourn- 
ment is  not  necessary.**  The  authorities  are  not  in  entire  agreement, 
however,  as  to  what  constitutes  a  sufficient  notice  of  postponement 
in  the  absence  of  statutory  direction.  A  number  of  cases  hold  that 
sales  not  held  on  the  day  originally  advertised  should  be  readver- 
tised  as  fully  and  in  the  same  manner  as  was  required  in  the  first 
instance  and  that  a  sale  without  such  readvertisement  is  void.**  But 
by  the  weight  of  authority,  in  the  absence  of  statutory  requirement, 
it  is  not  necessary  that  the  adjournment  be  advertised  in  the  manner 
and  for  the  same  length  of  time  required  in  the  first  instance,  nor 
that  the  notice  of  the  adjournment  be  as  minute  and  specific  as  the 
original  advertisement.  On  the  contrary,  the  notice  of  adjournment 
of  a  sale  which  has  been  in  all  respects  regularly  advertised  is  deemed 
sufficient  when  made  in  good  faith,  and  reasonably  calculated  to 
give  proper  publicity  as  to  time  and  place.**  Reasonable  effort  to 
prevent  a  sacrifice  of  the  property  is  all  that  is  necessary,  the  sufficiency 
of  a  notice  depending  largely  on  the  particular  facts  of  the  case 
wherein  it  was  given.*'  So  personal  service  of  the  notice  of  post- 
ponement is  not  necessary,  publication  in  a  newspaper  being  suffi- 

9.  Ferebee  v.  Sawyer,  167  N.  C.  199,  note;  McLaughlin  v.  Honston^HudBOn 
83   S.   E.   17,  L.R.A.1915B   640   and  Lumber  Co.,  31  Okla.  182,  120  Pac. 
note;  McLaughlin  v.  Houston-Hudson  659,  38  L.R.A.(N.S.)  248  and  note. 
Lumber  Co.,  31  Okla.  182,  120  Pac.  Notes:  26  Am.  Dec.  538;  75  Am. 
659,  38  L.R.A.(N.S.)  248  and  note.  Dec.  712;  97  A.  S.  R.  658  et  seq. 

10.  Note:  26  Am.  Dec.  538.  16.  Sayles  v.  Smith,  12  Wend.  (N. 

11.  Note:  L.R.A.1915B  641.  Y.)   67,  27  Am.  Dec.  117  and  note; 

12.  Sayles  v.  Smith,  12  Wend.  (N.  Ferebee  v.  Sawyer,  167  N.  C.  199,  83 
Y.)  57,  27  Am.  Dec.  117  and  note.  S.  E.  17,  L.R.A.1915B  640  and  note. 

Note:  L.R.A.1915B  641.  Notes:  26  Am.  Dec.  538;  75  Am. 

13.  Note:  38  L.R.A.(N.S.)  249.  Dec.  712;  97  A.  S.  R.  658  et  seq.;  38 

14.  Note:  L.R.A.1915B  641.  L.R.A.(N.S.)  249. 

15.  Ferebee  V.  Sawyer,  167  N.  C.  199,  17.  Notes:    38    L.R.A.(N.S.)    249; 
83   S.   E.   17,  L.R.AJ915B   640   and  L.R.A.1915B  64L 
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cient^*  The  notice  of  adjournment  need  not  be  published  until  the 
day  originally  appointed  for  the  sale,  although  it  ought  to  be  pub- 
li^ed  as  soon  as  the  necessity  for  poslponement  arises.^*  It  has  been 
held  that  the  publication  of  a  notice  of  the  adjournment  of  a  sale 
without  the  original  notice  of  sale  is  insufficient,  although  a  notice 
of  postponement  appended  at  the  foot  of  the  original  notice  of  sale 
is  usually  sufficient,  and  often  preferable  to  a  new  advertisement  as 
a  means  of  lessening  the  expense  and  delay.  A  mere  clerical  or  typo- 
graphic error  in  the  notice  of  a  postponed  sale,  which  could  not 
have  prejudiced  the  sale,  is  immaterial.*^  But  if  the  notice  of  post- 
ponement is  in  fact  substantially  misleading,  erroneous,  or  insuffi- 
cient to  afford  full  and  fair  notice  of  the  .time,  place  and  terms  of 
the  postponed  sale,  it  will  be  invalid  and  the  sale  will  be  vmd,^  as, 
for  instance,  where  a  sale  which  was  prevented  by  an  injunction  is 
adjourned  by  the  sheriff  from  week  to  week  for  a  period  of  two  and 
one  half  years,  and  then  upon  dissolution  of  the  injunction  is  held 
without  the  knowledge  of  the  interested  parties.*  As  a  sale  regularly 
adjourned  so  as  to  give  notice  to  all  persons  present  of  the  time  and 
place  to  which  it  is  adjourned  is,  when  made,  in  effect  the  sale  of 
which  the  previous  public  notice  was  given,*  notice  of  the  adjourn- 
ment need  not  be  made  by  publication  in  a  newspaper,  but  may  often 
be  given  by  proclamation  or  announcement  at  the  time  and  place 
originally  appointed  for  the  sale.*  However,  where  a  sale  is  adjotimed 
on  the  ground  that  there  are  no  bidders  present,  or  because  those 
who  are  present  have  entered  into  a  combination  to  compel  the  sacri- 
fice of  the  property,  there  is  a  manifest  absurdity  in  giving  notice  of 
the  adjournment  by  a  mere  proclamation,  which  there  is  no  one 
present  to  hear,  or  which  is  heard  only  by  those  who  are  interested 
in  keeping  the  sale  as  secret  as  possible,*  and  adjourned  sales  after 
such  notice  have  been  held  invalid  for  that  reason.*  It  has  been 
held,  nevertheless,  that  there  is  no  absolute  rule  requiring  that  a 
sale  adjourned  because  no  bidders  were  present  should  be  readver- 
tised  as  fully  as  before,  reasonable  efforts  to  prevent  a  sacrifice  being 
all  that  is  required.'  Where  land  is  struck  off  to  a  bidder  and  the 
parties  separate  without  any  adjournment  of  the  sale  being  announced, 
but  the  sale  is  not  consummated,  the  original  notice  is  spent,  and  the 

18.  Note:  L.R.A.1015B  641.  Note:  26  Am.  Dee.  538. 

19.  Note:  75  Am.  Dee.  712.  4.  Allen  v.  Cole,  9  N.  J.  Eq.  286,  59 

20.  L.B.A.1915B  642.  Am.  Dee.. 416. 

1.  Ferebee  v.  Sawyer,  167  N.  C.  Notes:  26  Am.  Dee.  538;  75  Am. 
199,  83  S.  E.  17,  LJaA.1915B  640  and  Dec.  712;  38  L.R.A.(N.8.)  249  et  seq.; 
note.  LJIA.1915B  640  et  seq. 

Note:  L.R.A.1916B  643.  6.  Note:  26  Am.  Dec.  539. 

2.  Note:  L.RAJ.915B  643.  6.  Note:  L.B.A.1915B  643. 

S.  Riehards  y.  Holmes,  18  How.  143,      7.  Note:  38  L.R.A.(N.S.)  249. 
16  U.  S.  (L.  ed.)  304. 
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publication  of  a  notice  of  postponement  only  is  insufficient.^  But 
where  the  resale  is  made  within  legal  hours  on  the  same  day^  it  is 
within  the  terms  of  the  original  notice  and  is  valid.* 

VIII.  Conduct  of  Salb 

Bids  and  Bidding 

47.  Nature  of  Bid. — ^A  bid  at  a  judicial  sale  is  a  mere  oflfer.*^ 
There  is  no  sale  of  the  property  until  it  has  been  struck  off  to  the 
bidder.^^  Being  a  mere  offer,  a  bid  at  such  sale  may  be  withdrawn 
or  retracted  at  any  time  before  the  hammer  is  down,  or  until  the 
bid  has  in  some  other  way  been  accepted  by  the  seller.^*  Further- 
more the  officer  who  offers  property  at  a  judicial  sale,  except  where 
his  discretion  is  controlled  by  the  order  of  sale,  can  witiidraw  the 
property  temporarily  or  adjourn  the  sale  to  avoid  sacrifice  at  any 
time  before  the  property  is  knocked  off,  and  eveii  after  bids  have 
been  received  and  cried.  The  highest  and  best  bidder  in  such  case 
acquires  no  right  to  compel  a  conveyance  of  the  property  to  him, 
for  the  reason  that  until  the  property  is  knocked  off  there  is  no 
acceptance  of  his  offer,  and  no  contra<;t.**  But  bids  are  propositions, 
and  after  the  property'  is  struck  off,  the  bidder  has  no  power,  at  his 
pleasure,  to  retract  his  bid  and  thus  baffle  and  defeat  the  sale.  By 
having  the  property  knocked  off  to  him  he  incurs  a  liability  for  the 
price  he  has  agreed  to  pay.**  And  after  the  bid  is  once  accepted, 
the  officer  who  makes  the  judicial  sale  has  no  power  to  release  the 
bidder.**    However,  a  bid,  though  accepted  by  the  officer  who  makes 

8.  Note:  L.R.A.1915B  643.  66  A.  S.  R.  843. 

9.  Note:  26  Am.  Dec.  539.    See  in-       Note:  4iin.  Cas.  1913B  4L 

fra,  par.  125.  11.  Blossom  v.  Milwaukee,  etc.,  R. 

10.  Blossom  V.  Milwaukee,  etc.,  R.  Co.,  3  Wall.  196, 18  U.  S.  (L.  ed.)  43  j 
Co.,  3  Wall.  196,  18  U.  S.  (L.  ed.)  43;  Tillman  v.  Dunman,  114  Ga.  406,  40 
Camden  v.  Mayhew,  129  U.  S.  73,  9  S.  E.  244,  88  A.  S.  R.  28,  57  L.R.A. 
S.  Ct.  246,  32  U.  S.  (L.  ed.)  608;  TiU-  784. 

man  v.  Dimman,  114  Ga.  406,  40  S.  £.  12.  Blossom  v.  Milwaukee,  etc.,  R. 

244,  88  A.  S.  R.  28,  57  L.R.A.  784;  Co.,  3  WaD.  196,  18  U.  S.   (L.  ed.) 

Hart  v.  Burch,  130  111.  426,  22  N.  E.  43. 

831,  6  L.R.A.  371;  Cowper  v.  Weaver,  13L  Blossom  v.  Milwaukee,  etc.,  R. 

119  Ky.  401,  84  S.  W.  323,  69  L.R.A.  Co.,  3  WaU.  196, 18  U.  S.  (L.  ed.)  43; 

33  and  note ;  Foor  v.  Mechanics  Bank,  Tillman  ▼.  Dunman,  114  Ga.  406,  40 

etc.,  Co.,  144  Ky.  682,  139  S.  W.  840,  S.  E.  244,  88  A.  S.  R.  28,  57  L.R.A. 

Ann.    Cas.    1913A    714;    Warfield   v.  784;  Hart  v.  Burch,  130  lU.  426,  22 

Dorsey,  39  Md.  299,  17  Am.  Rep.  562 ;  N.   E.  831,  6  L.R.A.  371 ;   Miller  v. 

Camp  V.  Riddle,  128  Tenn.  294,  160  Law,  10  Rich.  Eq.    (S.  C.)    320,  73 

S.  W.  844,  Ann.  Cas.  1915C  145;  Vir-  Am.  Dec.  92. 

ginia  Fire,  etc..  Ins.  Co.  v.  Cottrell,  Note:  57  L.R.A.  784. 

85  Va.  857,  9  S.  E.  132,  17  A.  S.  R.  See  supra,  par.  38. 

108  and  note;  Stout  v.  Philippi  Mfg.,  14.  See  infra,  par.  114. 

etc.,  Co.,  41  W.  Va.  339,  23  S.  E.  571 .  15.  See  infra,  par.  117. 
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the  sale,  does  not  become  an  absolute  contract  until  confirmed  by 
tiie  court  as  the  bidder  agrees  to  buy  only  if  the  terms  be  approved 
by  it,  and  the  confirmation  of  that  offer  is  within  the  sound  and 
equitable  discretion  of  the  court,  to  be  exercised  with  due  regard  to 
the  special  circumstances  of  the  case,  and  to  the  stability  of  judicial 
sales.  *• 

48.  Acceptance  and  Report  of  Bids. — Generally  speaking  a  com- 
missioner making  a  sale  has  no  right  to  refuse  to  accept  a  bid,  unless 
the  bidder  will  not  give  the  bond  with  good  security  required  by  the 
order  of  sala  On  tiie  contrary,  he  is  bound  to  accept  all  bids  and 
to  knock  the  property  off  to  tihe  highest  bidder.^^  The  rule  is  not 
without  exception,  however.  Thus,  a  rejection  is  proper  where  the 
bid  is  for  an  amount  in  excess  of  that  which  an  agent  is  authorized  to 
make  on  his  principal's  behalf,  or  is  evidently  not  in  good  faith  but 
intended  to  delay  and  harass  tiie  party  at  whose  instance  the  sale  is 
made,  or  is  conditional,  or  where  the  bidder  declines  or  is  unable  to 
give  security  for  the  amount  of  his  bid  when  lawfully  requested  so 
to  do.^^  So  in  ordering  a  resale,  a  court  may  direct  the  rejection 
of  any  bid  made  by  the  highest  bidder  at  the  previous  sale  where  it 
appears  that  he  has  acted  fraudulently  or  has  attempted  to  baffle  the 
court.  And  too,  where  there  is  just  reason  to  believe  that  some  one 
or  nlore  persons  intend  to  outbid  all  others  and  cause  themselves  to  be 
reported  as  purchasers,  with  a  design  to  embarrass  the  court,  or  to 
delay  tihe  plaintiff  in  the  recovery  of  his  claim;  or  who,  having  no 
ostensible  means  of  paying  the  purchase  money,  may  yet  be  tempted 
to  bid  over  every  one  else  from  an  idle  hope  of  being  able  to  pay, 
the  court  may  order  or  allow  the  trustee  to  report  two  or  more  per- 
sons as  the  highest  bidder,  upon  the  express  condition  that  if  he  who 
is  reported  as  the  highest  bidder  does  not  comply  with  the  terms  of 
sale,  the  next  highest  bidder  may  be  received  and  considererd  as 
the  purchaser.**  A  bona  fide  bidder  at  a  judicial  sale,  who  is  able 
to  comply  with  his  bid,  is,  of  course,  entitled  to  appropriate  redress 
where  his  bid  is  wilfully  and  arbitrarily  disregarded  by  the  officer 
conducting  the  sale.  In  such  a  case  he  is  usually  not  entitled  to  have 
the  property,  even  though  his  bid  is  the  highest;  but  he  may  come 
into  equity  and  compel  a  resale  to  be  started  at  the  point  of  his  bid ; 
and  in  case  no  higher  bid  is  made  he  is  entitled  to  have  the  property 
knocked  off  to  him.  The  objection  of  a  bidder  whose  bid  has  been 
disregarded  is  frequently  made  when  the  question  of  the  confirmation 
of  the  sale  is  before  the  court,  and  sales  have  often  been  set  aside 
upon  a  proper  showing  upon  this  point.     But  the  bidder  must  act 

16.  See  infra,  par.  60  et  seq.  19.  Murdock's  Case,  2  Bland  (Md.) 

17.  Note :  57  L.B.A.  789.  461,  20  Am.  Dec.  38L 

18.  Note:  47  L.R.A.(N.S.)    896  et 
seq. 
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with  reasonable  promptness;  and  if  he  delay  an  unreasonable  time 
in  bringing  his  proceedings,  he  is  guilty  of  laches  and  equity  will 
interpose  a  bar  to  his  action.^ 

49.  Stifling  or  Chilling  Bids. — A  judicial  sale,  since  it  has  as  its 
main  object  the  securing  of  the  best  price  that  can  be  fairly  had  for 
the  property  sold/  should  be  so  conducted  as  to  produce  as  much  as 
possible  for  the  parties  in  interest,  and  to  that  end  full,  free  and 
fair  competition  should  be  secured*  It  may  be  laid  down  as  a  gen- 
eral principle  of  law,  therefore,  applicable  to  public  judicial  sales, 
that  any  act  on  the  part  of  the  auctioneer,  or  of  the  party  selling, 
or  of  third  parties  as  purchasers,  which  prevents  a  free,  fair  and  open 
sale,  or  stifles  or  ^'chills"  the  sale,  in  thttt  it  diminishes  or  prevents 
free  competition  among  the  bidders,  is  contrary  to  public  policy, 
vitiates  the  sale,  and  constitutes  ground  for  setting  it  aside  upon  the 
complaint  of  the  party  injured.*  This  rule  finds  application  in  a 
great  variety  of  circumstances,  and  causes  the  condemnation  of  any 
device  whatsoever  whereby  the  sale  has  been  chilled.^  Thus,  for 
example,  any  fraudulent  management  or  misrepresentation  which 
prevents  the  attendance  of  bidders  will  vitiate  the  sale.^  An  artifice 
deterring  those  in  attendance  from  bidding  will  *be  equally  fatal. 
So,  where  the  officer  in  charge  of  the  sale  at  the  instigation  of  the 
preferred  creditor  announces  terms  of  payment  not  included  ih  the 
conditions  and  thus  prevents  many  from  bidding,  whereby  the  cred- 
itor becomes  the  purchaser  at  a  price  less  than  the  debt  owing,  the 
sale  will  be  held  void.*  «Again,  a  false  appeal  by  the  purchaser  to 
the  benevolence  of  bidders,  by  stating  that  he  is  buying  for  the  benefit 
of  the  owner  and  his  family,  is  a  circumstance  which,  in  conjunction 
with  slight  evidence,  may  be  sufficient  to  justify  the  court  in  setting 
aside  the  sale  as  fraudulent.'  Furthermore,  acts  or  statements  which 
chill  the  sale  may  constitute  grounds  for  setting  it  aside  even  though 
true  and  inspired  by  praiseworthy  motives.  Thus,  where  a  bidder 
stated  when  he  offered  his  bid  for  certain  slaves  that  it  was  his  pur- 
pose to  send  them  as  a  gift  to  the  wife  and  children  of  the  defendant, 

80.  Hardin  v.  Adair,  140  Ga.  263,  17  S.  E.  145,  37  A.  S.  B.  765  and  note, 
78  S,  E.  1073,  47  L.BA.(N.S.)   896  20  L.R.A.  545  and  note, 
and  note.  Note :  20  L.R.A.  546  et  seq. 

1.  See  supra,  par.  31;  infra,  par.       See  infra,  par.  50  et  seq.,  63  et  seq. 
63.  4.  Note:  20  L.R.A.  548. 

2.  Cocks  V.  Izard,  7  Wall  559,  19       6.  Note:  20  L.R.A.  546  et  seq. 

U.  S.  (L.  ed.)  275.  6.  Farr  v.  Sims,  Rich.  Eq.  Cas.  (S. 

Note:  37  A.  S.  R.  767.  C.)  122,  24  Am.  Dec.  396  and  note. 

8.  Cocks  V.  Izard,  7  WaU.  559,  19  Note:  20  L.R.A.  650. 

U.  S.  (L.  ed.)  275;  Farr  v.  Sims,  Rich.  7.  Slater  v.  MaxweU,  6  Wall.  268, 

Eq.  Cas.  (S.  C.)  122,  24  Am.  Dec.  396  18  U.  S.  (L.  ed.)  796;  Stuart  v.  Sever- 

and  note;  Hamilton  v.  Hamilton,  2  ance,  43  Mo.  322,  97  Am.  Deo.  3^. 

Rich.  Eq.   (S.  C.)  355,  46  Am.  Dec.  Note:  20  L.R.A.  548  ct  seq. 
58;  Hemdon  ▼.  Gibson,  38  S.  C.  357, 
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which  he  accordingly  did  when  they  were  knocked  off  to  him,  the 
court  set  the  sale  aside.  And  an  announcement  by  a  bidder  that 
she  is  a  widow  dependent  for  her  support  upon  the  land  offered  for 
sale  and  desires  that  no  one  shall  bid  against  her  and  the  like  requires 
that  the  sale  be  vacated,  even  though  the  statement  be  tniCi  if  it 
prevents  other  persons  from  bidding.^  While  false  statements  as  to 
the  title  to  the  property,  or  as  to  the  fixed  incimxbrances  upon  it, 
which  deter  others  from  bidding  and  cause  a  sacrifice  of  tiie  property 
will  vitiate  the  sale,*  it  is  undoubtedly  within  the  right  of  a  person 
claiming  to  have  an  interest  in  land  being  sold  at  a  judicial  sale 
to  state  any  facts  as  to  the  property  about  to  be  sold  that  relate  to 
the  title,  possession  or  the  alleged  right  of  possession  thereof.  Such 
statements  can  in  no  sense  be  deemed  inequitable  or  oppressive,  or 
as  a  slander  of  the  title.^*  Indeed,  the  omission  to  state  such  facts 
may,  in  a  proper  case,  work  an  estoppel  of  the  party's  rights  and 
cause  the  sale  to  bind  him  accordingly. 

50.  Combinations  and  Agreements  among  Bidders. — Generally 
speaking,  any  combination  or  conspiracy  among  bidders  or  others 
to  suppress  fair  competition  at  a  judicial  sale  for  the  purpose  of 
acquiring  the  property  at  less  than  its  fair  value  is  a  fraud  which 
renders  tiie  sale  invalid ;  ^^  any  contract  or  agreement  that  is  made 
for  the  purpose  of  chilling,  or  whose  necessary  tendency  is  to  chill 
the  sale,  lessen  competition  or  restrain  bidding  at  judicial  sales  is 
illegal  because  opposed  to  public  policy,  and  no  party  to  such  agree- 
ment can  enforce  the  same  or  derive  any  benefit  therefrom ;  ^^  and 
it  has  even  been  held  that  it  was  a  criminal  conspiracy,  and  as  such 
an  indictable  offense,  for  brokers  to  agree  before  a  sale  that  only 
one  should  bid  for  each  article  sold,  and  that  all  articles  thus  bought 
by  any  of  them  should  be  sold  again  among  themselves  at  a  fair 
price,  and  the  difference  between  the  auction  price  and  the  fair  price 
should  be  divided  among  them.^*    Indeed,  the  earlier  cases  laid  down 

8.  Hemdon  v.  Gibson,  38  S.  C.  357,  355,  46  Am.  Dee.  58. 

17  S.  E.  145,  37  A.  S.  R.  765  and  Notes:  24  Am.  Dee.  408;  20  A.  S. 
note,  20  L.R.A.  545  and  note.  B.  507;  37  A.  8.  B.  767;  9  L.ILA.  731; 

Note:  20  L.R.A.  546  et  seq.,  548  20  Ii.RJL.  545  et  seq.;  38  L.RJL.(N.S.) 
et  seq.  719  et  seq. 

9.  Note :  20  L.R. A.  548  et  seq.  12.  Mallon  v.  Buster,  121  Ky.  3t9, 

10.  Brady  v.  Carteret  Realty  Co.,  89  8.  W.  257,  123  A.  S.  R.  201;  Gn- 
67  N.  J.  Eq.  641,  60  AtL  938,  110  A.  Kck  v.  Webb,  41  Neb.  706,  60  N.  W. 
S.  R.  502,  3  Ann.  Cas.  421.  13,  43  A.  S.  R.  720  and  note;  Dudley 

11.  Loyd  V.  Malone,  23  lU.  43,  74  v.  LitUe,  2  Ohio  504, 15  Am.  Dec.  575. 
Am.  Dee.  179  and  note;  Mills  v.  Rog-  Notes:  24  Am.  Dec.  408;  37  A.  S.  R. 
era,  2  Litt.  (Ky.)  217,  13  Am.  Dec.  767;  20  L.RA.  545  et  seq.;  38  L.R.A. 
263;  Guliek  v.  Webb,  41  Neb.  706,  60  (N.S.)  719;  3  Ann.  Cas.  423  et  seq. 
N.  W.  13,  43  A.  S.  R.  720  and  note;  See  AuonoHS,  vol.  2,  p.  1131;  Cok- 
Woodmil  V.  Warner,  175  Pa.  St.  302,  tracts,  vol.  6,  p.  809  et  seq. 

34  AtL  667,  52  A.  S.  R.  845;  Hanul-       13.  Note:  20  L.RjL  553. 
ton  V.  Hamilton,  2  Rich.  Eq.  (S.  C.) 
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the  broad  rule  that  every  agreement  of  which  the  consideration  id 
the  forbearance  of  bidding  at  t  public  sale  is  per  se  void/*  and  that 
the  sale  should  be  avoided  solely  upon  the  ground  of  the  formation 
of  an  association  to  purchase  the  property,  regardless  of  the  intent 
or  motives  of  the  parties,  for  the  reason  that  its  necessary  and  unavoid- 
able efifect  is  to  tend  to  discourage  or  prevent  competition.**  The 
later  cases,  however,  have  in  efifect  overruled  that  doctrine,  and  have 
established  the  better  and  more  practical  rule  that  a  contract  or  com- 
bination between  two  or  more  persons  in  which  it  is  stipulated  that 
one  shall  make  a  joint  bid  for  tiie  benefit  of  all  the  participants,  and 
that  the  others  shall  not  bid  against  him,  does  not  of  itself  amount 
to  such  a  violation  of  public  policy  as  renders  the  contract  unenforce- 
able as  between  the  parties,  or  to  such  a  fraud  on  the  rights  of  the 
vendor  as  constitutes  grounds  to  set  aside  the  sale,  merely  because  the 
parties  to  the  agreement,  or  some  of  them,  may  have  been  induced 
thereby  to  abstain  from  bidding.**  The  doctrine  that  would  pro- 
hibit associations  of  individuals  to  bid  at  the  legal  public  sales  of 
property,  as  preventing  competition,  however  specious  in  theory,  is 
too  narrow  and  limited  for  the  practical  business  of  life,  and  would 
oftentimes  lead  inevitably  to  the  evil  consequences  it  was  intended 
to  avoid.  Instead  of  encouraging  competition  it  would  destroy  it, 
and  sales  in  many  instances  could  be  effected  only  at  such  a  sacrifice 
as  would  bring  the  property  within  the  reach  of  the  means  of  the 
individual  bidders.*'  Cases  may  be  readily  imagined,  and  indeed 
are  of  frequent  occurrence  in  sales  of  large  magnitude,  where  two  or 
more  persons  do  thus  unite  and  are  thereby  enabled  to  become  pur- 
chasers, when  none  of  them  could  otherwise  have  participated  in 
tlie  bidding.  By  such  an  association  the  interests  of  the  vendor,  as 
well  as  that  of  the  vendee,  are  directly  advanced.**     The  extent  to 

14.  Hopkins  v.  Ensign,  122  N.  Y.  144,  25  N.  E.  306,  9  L.R.A.  731  and 
144,  26  N.  E.  306,  9  L.R.A.  731  and  note;  Satterfield  v.  Kindley,  144  N.  C. 
note.  456,  67  8.  E.  145,  12  Ann.  Cas.  1098, 

Note :  20  L.R.A.  546  et  seq.  15    L.R.A. (N.S.)    399;    Woodruff    v. 

15.  Gulick  V.  Webb,  41  Neb.  706,  Wamer,  175  Pa.  St.  302,  34  Atl.  667, 
60  N.  W.  13,  43  A.  S.  R.  720  and  note ;  52  A.  S.  R.  845 ;  Hamilton  v.  Hamil- 
Dudley  v.  Little,  2  Ohio  604,  15  Am.  ton,  2  Rich.  Eq.  (S.  C.)  365,  46  Am. 
Dee.  575.  Dec.  68. 

Note:  20  L.R.A.  545  et  seq.  Notes:  24  Am.  Dec.  408;  20  L.R.A. 

16.  Kearney  v.  Taylor,  15  How.  494,  645,  551  et  seq.;  38  L.R.A.(N.S.)  719 
14  U.  S.  (L.  ed.)  787;  Venner  v.  Den-  et  seq. 

ver  Union  \\^ater  Co.,  40  Colo.  212,  90       17.  Kearney  v.  Taylor,  15  How.  494, 
Pac.  623,  122  A.  S.  R.  1036;  Mallon   14  U.  S.  (L.  ed.)  787. 
V.  Buster,  121  Ky.  379,  89  S.  W.  257,       Notes :   20  L.R. A.  551  et  seq. ;   38 
123  A.  S.  R.  201;  Gulkk  v.  Webb,  41  L.R.A. (N.S.)  719  et  seq.;  3  Ann.  Cas. 
Neb.  706,  60  N.  W.  13,  43  A.  S.  R.  423. 

720  and  note ;  Olson  v.  Lamb,  56  Neb.  18.  Gulick  v.  Webb,  41  Neb.  706, 
104,  76  N.  W.  433,  71  A.  S.  R.  670  and  60  N.  W.  13,  43  A.  S.  R.  720  and  note; 
note;  Hopkins  v.  Ensign,  122  N.  Y.   Olson  v.  Lamb,  56  Neb.  104,  76  N.  W. 
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which  the  doctrine  will  now  be  carried  therefore  seems  to  embrace 
only  cases  of  fraudulent  acts  and  combinations  having  for  their 
object  to  suppress  and  stifle  fair  competition  at  the  sale  with  the 
purpose  of  acquiring  the  property  at  less  than  its  fair  value.  ^*  The 
question  of  the  object  is  one  of  fact  to  be  determined  by  the  trial 
court  upon  the  evidence  before  it,**^  And  an  agreement  between  bid- 
ders at  a  judicial  sale  when  each  desires  only  a  part  of  the  tract 
on  sale,  made  after  they  have  bid  the  property  to  a  price  above  its 
actual  value,  to  stop  competing  and  buy  the  land  together,  each  tak- 
ing and  paying  for  the  portion  he  desires,  is  not  against  public  policy.^ 
It  is  also  held  that  an  oral  agreement  between  bidders  at  a  judicial 
sale  to  buy  land  in  partnership  and  then  divide  it  is  not  inimical 
to  the  provisions  of  the  statute  of  frauds  with  reference  to  the  sale 
of  land.* 

51.  Reserved  Price:  PuflMng  and  By-Bidding. — ^Itis  proper,  and  not 
unusual,  in  judicial  sales  as  in  other  auction  sales,  for  the  court  or 
trustee  who  conducts  the  sale  to  fix  a  minimum  or  reserved  price 
which  the  highest  bid  must  equal  or  exceed  in  order  to  be  accepted 
and  reported.*  So  where  a  peremptory  sale  of  certain  parcels  of  real 
estate  might  cause  them  to  be  sold  for  much  less  than  their  estimated 
value,  thus  defeating  the  whole  object  of  the  sale,  and  sacrificing  the 
interests  of  the  remaindermen,  for  whose  protection  the  proceeding 
was  instituted,  without  any  adequate  compensation  for  their  rights 
in  the  property,  it  is  most  expedient  that  the  commissioner  should 
offer  each  lot  and  tract  of  land  at  the  estimated  price  or  value  named 

433,  71  A.  S.  R.  670  and  note;  Ham-  R.  767;  20  L.R.A.  546  et  seq.;  38 
ilton  V.  Hamilton,  2  Rich.  Eq.  (S.  C.)  L.R.A.(N.S.)  719  et  seq.;  3  Ann.  Cas. 
355,  46  Am.  Dec.  58.  423. 

Notes:  20  L.R.A.  545,  551  et  seq.;       20.  Mallon  v.  Buster,  121  Ky.  379, 
38  L.R.A.(N.S.)  719  et  seq.  89  S.  W.  257,  123  A.  S.  R.  201;  Hop- 

19.  Venner  v.  Denver  Union  Water  kins  v.  Ensign,  122  N.  Y.  144,  25  N. 
Co., 40  Colo.  212,  90  Pac.  623,  122  A.   E.  306,  9  L.R.A.  731  and  note;  Wood- 
S.  R.  1036;  Mills  v.  Rogers,  2  Litt.  ruflf  v.  Warner,  175  Pa.  St.  302,  34 
(Ky.)  217,  13  Am.  Dec.  263;  Mallon  Atl.  667,  52  A.  S.  R.  846. 
V.  Buster,  121  Ky.  379,  89  S.  W.  257,       Notes:   20  L.R.A.  645  et  seq.;   38 
123  A.  S.  R.  201;  GuUck  v.  Webb,  41  L.R.A.(N.S.)  719  et  seq. 
Neb.  706,  60  N.  W.  13,  43  A.  S.  R.       1.  Mallon  v.  Buster,  121  Ky.  379,  89 
720  and  note;  Olson  v.  Lamb,  56  Neb.   S.  W.  257,  123  A.  S.  R.  20L 
104,  76  N.  W.  433,  71  A.  S.  R.  670       2.  Mallon  v.  Buster,  121  Ky.  379, 
and  note;  Hopkins  v.  Ensign,  122  N.   89  S.  W.  257,  123  A.  S.  R.  201;  Sat- 
Y.  144,  25  N.  E.  306,  9  L.R.A.  731  and  terfield  v.  Kindley,  144  N.  C.  455,  57 
note;  Satterfield  v.  Kindley,  144  N.  C.   S.   E.   145,   12   Ann.    Cas.   1098,   15 
455,  57  S.  E.  145,  12  Ann.  Cas.  1098,  L.R.A.(N.S.)  399. 
15    L.R.A.(N.S.)    399;    Woodruff   v.       3.  Graffam  v.  Burgess,  117  U.   S. 
Warner,  175  Pa.  St.  302,  34  Atl.  667,  180,  6  S.  Ct.  686,  29  U.  S.  (L.  ed.) 
62  A.  S.  R.  845;  Hamilton  v.  Hamil-  839;  Bofll  v.  Fisher,  3  Rich.  Eq.  (S. 
ton,  2  Rich.  Eq.  (S.  C.)  355,  46  Am.   C.)  1,  56  Am.  Dec.  627. 
Dee.  68.  Note:  20  L.R.A.  552. 

Notes:  24  Am.  Dec  408;  37  A.  S. 
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in  his  report^  as  the  fiist  bid^  to  be  knocked  off  at  that  sum  if  there 
should  be  no  higher  bid ;  and  an  unconditional  decree  of  sale  should 
be  modified  accordingly.*  It  is  clear,  however,  both  upon  principle 
and  the  weight  of  authority  that  when  the  sale  is  advertised  or  stated 
to  be  "positive,"  or  without  reserve,  the  secret  employment  by  the 
owner  of  "puffers,"  or  by-bidders,  renders  the  sale  voidable  by  the 
buyer;  and  the  same  is  true  though  such  bidding  is  instigated  by 
the  auctioneer  without  the  owner's  knowledge.  The  offer  of  prop- 
erty at  auction  without  reserve  is  an  implied  guaranty  that  it  is  to 
be  sold  to  the  highest  bidder,  and  each  bidder  has  the  right  to  assume 
that  all  previous  bids  are  genuine.^ 

^  52.  Opening  Sale  to  Receive  Advance  Bids. — ^It  was  formerly  the 
rule  in  England,  in  chancery  sales,  that  until  the  confirmation  of 
the  master's  report,  the  bidding  would  be  opened  upon  a  mere  offer 
to  advance  the  price  ten  per  centum,  even  in  the  absence  of  any 
charge  of  fraud  or  impropriety  about  the  original  sale/  and  some- 
times the  bidding  was  reopened  for  an  advance  offer  of  less  than  ten 
per  cent,^  although  where  the  advance  bid  was  made  after  a  certifi- 
cate had  been  issued  (which  was  not  done  until  after  eight  days  had 
expired)  declaring  the  highest  bidder  at  the  sale  to  be  the  purchaser, 
it  wa?  necessary  to  show  a  very  strong  case,  supported  by  special 
circumstances,  to  induce  the  court  to  open  the  biddings.*  This  prac- 
tice was  founded  upon  the  idea  that  it  was  the  duty  of  the  court, 
in  order  to  do  the  most  complete  justice  to  those  whose  property 
it  had  offered  for  sale,  to  obtain  for  the  property  the  highest  price 
that  any  one  would  give  for  it  and  to  sell  the  property  to  the  high- 
est bidder.*  However,  it  came  to  be  looked  upon  with  disapproval 
by  the  courts,  and  was  abolished  by  the  Sale  of  Land  by  Auction  Act, 
1867  (30  A  31  Victoria,  chapter  47,  sec.  7),  since  the  passage  of 
which  biddings  and  judicial  sales  are  not  set  aside  merely  because 
there  has  been  an  advance  bid,  but  are  opened  only  for  fraud  or 
improper  conduct  in  connection  with  the  sale.^®  And  in  the  United 
States,  the  courts  in  a  majority  of  the  jurisdictions  have  refused  to 
follow  it,  adopting  in  its  stead  the  contrary  rule  that,  in  the  absence 

4.  Bofll  V.  Fisher,  3  Rich.  Eq.  (S.  W.  Va.  530;  Moore  v.  Triplett,  96  Va. 
C.)  1,  55  Am.  Dec  627.  603,  32  S.  E.  60,  70  A.  S.  R.  882. 

5.  Hamilton  v.  Hamilton,  2  Rich.       Notes:  113  A.  S.  R.  147;  7  Ann. 
Eq.  (S.  C.)  355,  46  4m,  Dec.  58.   See  Cas.  173. 

Auctions,  vol.  2,  p.  1129  et  seq.  7.  Note:  7  Ann.  Cas.  173. 

6.  Graffam  v.  Burgess,  117  U.   S.       8.  Note:  7  Ann.  Cas.  173. 

180,  6  S.  Ct.  686,  29  U.  S.  (L.  ed.)  9.  Notes:  113  A.  S.  R.  148;  7  Ann. 

839;  Littell  v.  Zuntz,  2  Ala.  256,  36  Cas.  173  et  seq.. 

Am.  Dec.  415 ;  Pape  v.  Kress,  80  Mich.  10.  Moore  v.  Triplett,  96  Va.  603, 

85,  44  N.  W.  1052,  20  A.  S.  R.  504  32  S.  E.  50,  70  A.  S.  R.  882. 

and  note;  Roberts  v.  Roberts,  13  Grat.  Notes:  113  A.  S.  R.  147  et  seq.;  7 

(Va.)  639,  70  Am.  Dec.  435,  overruled  Ann.  Cas.  173  et  seq. 
on  another  point  by  Childs  v.  Hurd,  25 
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of  fraud,  irregulaxity,  accident,  mistake,  trust  relationship,  or  mis- 
conduct  affecting  the  validity  of  a  judicial  sale,  the  sale  will  not  be 
set  aside  and  confirmation  refused  in  order  to  allow  the  bid  of  the 
purchaser  to  be  adtanced  by  another  person.^^  These  authorities, 
though  not  refusing  to  open  a  bidding  on  an  offer  to  increase  the 
price  in  a  sum  deemed  adequate,  supported  by  other  reasons  in 
favor  of  the  application,^*  regard  the  English  rule  as  so  manifestly 
unsuitable  to  the  habits  of  our  people  and  to  the  state  of  things 
existing  in  this  country  that  its  adoption  in  all  its  extent  would  be 
obviously  unjust  to  the  purchaser,  contrary  to  public  policy,  and 
would  injuriously  affect  all  sales  of  this  diaracter^  thus  defeating 
its  very  object.^*  However,  the  old  English  practice  has  been  adopted 
in  some  jurisdictions  in  this  coimtry.^^  In  some  states  the  adoption 
has  been  complete.^*  In  others,  without  an  express  adoption,  it  has 
been  held  that,  when  a  much  larger  advance  bid  is  offered  and 
secured,  it  is  a  sufficient  reason  for  setting  aside  the  sale,  and  that 
under  such  circumstances  the  interest  of  the  parties  requires  that 
the  sale  be  set  aside  and  a  resale  ordered.  And  it  is  sometimes  pro- 
vided by  statute  that  any  party  or  interested  person  may  prevent 
confirmation  on  the  ground  of  inadequacy  of  price  by  entering  into 
a  bond  that  the  property  shall  realize  a  q)ecified  advance  upon  a 
resale.^*  But  even  in  those  jurisdictions  where  the  practice  pre- 
vails of  opening  a  judicial  sate  upon  the  making  of  an  advance 
bid,  the  court  is  not  bound  to  open  the  sale  and  accept  the  advance 
bid  as  a  matter  of  course,  and  without  regard  to  the  circumstances 
of  the  case,  but  will  exercise  a  sound  legal  discretion  as  to  whether 
it  will  accept  it  or  not,  and  may  perhaps  reject  the  offer  of  an  advance 
and  confirm  the  sale;  and  the  exercise  of  this  discretion  will  not,  in 
the  absence  of  special  circumstances,  be  reviewed  by  an  appellate 
court^^  It  has  been  generally  understood  by  the  profession  and 
enforced  by  the  courts  that  for  obvious  reasons  one  who  was  a  bidder 

11.  Graffam  v.  Burgess,  117  U.  S.  14.  Houston  v.  Ayoock,  5  Sneed 
180,  6  S.  Ct.  686,  29  U.  S.  (L.  ed.)  (Tenn.)  406,  73  Am.  Dec.  131;  Moore 
839 :  Pewabic  Min.  Co.  v.  Mason,  145  v.  Triplett,  96  Va.  603,  32  S.  E.  60,  70 
U.  S.  349, 12  S.  Ct  887,  36  U.  S.  (L.  A.  S.  R.  882  and  note. 

ed)  732;  Littell  v.  Zuntz,  2  Ala.  256,  Notes:  22  A.  8.  R.  187;  113  A.  8. 

36  Am.  Dec.  415;  George  v.  Norwood,  R.  148  et  9eq.;.7  Ann.  Gas.  175  et  seq.; 

77  Ark.  216,  91  S.  W.  557,  113  A.  S.  Ann.  Cas.  1913B  41. 

B.  143  and  note,  7  Ann.  Cas.  171  and  16.  Notes :  113  A.  8.  B.  148  et  seq. ; 

note;  Page  v.  Kress,  80  Mich.  85,  44  7  Ann.  Cas.  175  et  seq. 

N.  W.  1052,  20  A.  S.  R.  504  and  note.  16.  Note:  7  Ann.  Cas.  176. 

12.  Littell  V.  Zuntz,  2  Ala.  256,  36  17.  Houston  v.  Aycock,  6  8need 
Am.  Dee.  416;  Houston  v.  Aycock,  5  (Tenn.)  406,  73  Am.  Dec.  131;  Moore 
Sneed  (Tenn.)  406,  73  Am.  Dec.  131.  v.  Triplett,  96  Va.  603,  32  8.  E.  50, 

13.  George  v.  Norwood,  77  Ark.  216,  70  A.  8.  R.  882  and  note. 

91  8.  W.  657,  113  A.  8.  R.  143  and       Notes:  113  A.  B.  B.  148;  7  Ann. 
note,  7  Ann.  Cas.  171  and  note;  Littell   Cas.  174. 
T.  Zuntz,  2  Ala.  256,  36  Am.  Dec.  415. 
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at  the  sale,  by  himself  or  by  an  agent,  which  is  the  same  thing,  or 
was  present  and  had  the  opportunity  to  bid,  would  not,  as  a  general 
rule,  b^  permitted  to  put  in  an  upset  bid,^^  although  a  contrary  rule 
has  prevailed  where  the  advance  offered  was  unusually  large.*®  And 
it  has  been  said  that  a  fair  judicial  sale  should  not  be  set  aside  and 
the  bidding  opened  upon  an  advance  offer  made  through  malice  or 
prejudice  against  the  purchaser.*^  As  to  what  must  be  the  amount 
of  the  increase  in  the  biddings  in  order  to  cause  them  to  be  reopened 
and  the  sale  set  aside,  no  fixed  or  inflexible  rule  can  be  laid  down, 
except  that  the  advance  must  be  substantial  and  material,  for  this 
matter,  as  well  as  others  involved,  rests  in  the  sound  legal  discretion 
of  the  court.  Following  the  old  English  practice,  the  courts  have 
usually  regarded  an  advance  of  ten  per  centum  of  the  price  realized 
at  the  first  sale  as  sufficient  to  authorize  the  opening  of  the  sale.* 
The  advanced  bid,  although  it  need  not  be  paid  into  court,  must 
be  absolute  and  unconditional,  and  such  aa  can  be  considered  safe 
and  secured.*  If  the  sale  has  been  set  aside  and  a  resale  ordered, 
on  an  advanced  bid,  the  resale  should  be  started  at  the  increased 
bid,  and  be  open  to  the  competition  of  all  other  bidders.  In  default 
of  other  purchasers,  the  person  making  the  advanced  bid  will  be 
declared  the  purchaser;  and  upon  his  failure  to  comply  with  his 
purchase,  a  motion  should  be  made  in  the  pending  action  for  him 
to  show  cause  why  judgment  should  not  be  rendered  against  him; 
or  the  court  may  order  a  resale  and  charge  him  with  the  deficit.* 
In  some  jurisdictions  the  biddings  may  be  opened  more  than  once 
upon  advance  offers.*  In  others,  however,  the  rule  obtains  that  a 
sale  will  not  be  opened  a  second  time  for  a  second  advanced  bid 
except  under  extraordinary  circumstances.*  After  a  judicial  sale  has 
been  confirmed  it  will  not  be  opened  upon  an  offer  of  an  advance, 
except  in  case  of  fraud,  accident,  mistake,  trust  relationship,  or  other 
special  circumstance.  After  confirmation  the  purchaser  becomes  the 
owner,  with  its  attendant  liabilities,  and  therefore  no  advance  of 

18.  Moore  ▼.  Triplett,  96  Va.  603,  Notes:  113  A.  S.  R.  149;  7  Ann. 
32  S.  E.  50,  70  A.  S.  R.  882.  Cas.  176. 

Notes:  113  A.  S.  R.  148;  7  Ann.       But  see  Littell  v.  Zuntz,  2  Ala.  256, 

Gas.  176.  36  Am.  D^c.  415,  wherein  it  was  said 

19.  Note:  7  Ann.  Cas,  175.  that   the   advance,   together  with   the 

20.  Note:  7  Ann.  Cas.  176.  costs  and  expenses,  should  be  deposit* 

1.  Littell  ▼.  Zuntz,  2  Ala.  256,  36  ed  in  court,  in  order  that  a  mortgage 
Am.  Dec.  415 ;  Moore  v.  Triplett,  96  sale  be  reopened  once,  where  the  mort- 
Va.  603,  32  S.  E.  50,  70  A.  S.  R.  882  gagee  was  purchaser. 

and  note.  3.  Marsh  v.  Nimocks,  122  N.  C.  478, 

Notes:  113  A.  S.  R.  147  et  seq.;  7  29  S.  E.  840,  65  A.  S.  R.  715. 

Ann.  Cas.  175  et  seq.  Note:  113  A.  S.  R.  148  et  seq. 

2.  Bondurant  v.  Bondurant,  251  111.  4.  Note.  7  Ann.  Cas.  176. 

'A21  96  N.  E.  306,  Ann.  Cas.  1914D       5.  Notes:  113  A.  S.  R.  148  et  seq.; 
18  and  note.  7  Ann.  Cas.  1*^6. 
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price,  however  large,  will  have  the  eflfect  to  open  the  biddings;  it 
can  only  be  regarded  as  auxiliary  to  other  grounds  of  much  greater 
weight.* 

53.  Assignment  or  Sale  of  Bid.— The  accepted  bidder  may,  in  a 
proper  case,  assign  his  bid  and  procure  an  order  from  the  court  dis- 
charging him  from  his  contract  and  substituting  the  assignee  in  his 
stead.'  And  the  assignee  by  accepting  the  assignment  and  requesting 
a  conveyance  to  be  made  to  him  submits  himself  to  the  jurisdiction 
of  the  courts  and  may  be  compelled  to  make  payment  by  the  same 
proceedings  which,  bnt  for  the  assignment,  might  be  prosecuted  against 
the  original  purchaser.*  A  court  of  equity  will  never,  where  the 
facts  are  known  to  it,  confirm  a  sale  where  the  bidder  has  sold  his 
bid  at  an  advance,  unless  the  advance  paid,  or  to  be  paid,  inures  to 
the  benefit  of  the  parties  to  the  suit.  It  does  not  allow  bidders  to 
trade  behind  its  back,  and  speculate  in  that  way  on  property  which 
it  is  selling.  In  order  to  prevent  this,  it  became  the  practice  of  the 
English  chancery  courts,  in  the  time  of  Lord  Elden,  it  is  said,  to 
require  the  bidder,  who  desired  the  court  to  substitute  another  in 
his  stead,  to  file  an  affidavit  that  there  was  '^no  underhand  bargain 
between  them."  Accordingly,  an  agreement  between  the  successful 
bidder  at  a  judicial  sale  and  another  person  that  the  former  will,  upon 
confirmation  of  the  saJe,  sell  the  property  to  the  latter  at  an  advanced 
price  is  contrary  to  public  policy  and  void;  and  the  court,  if  informed 
of  it,  will  not  confirm  the  purchaser's  bid  even  though  no  upset  bid 
had  been  put  in.  It  follows,  also,  that  if  the  commissioner  who  made 
the  sale  knows  that  since  the  sale  made  by  him  the  accepted  bidder 
has  sold  his  bid  to  another  person  at  a  substantial  profit,  to  be  paid 
when  the  sale  is  confirmed,  it  is  his  duty  as  the  agent  of  the  court 
to  report  that  fact  to  the  court,  instead  of  merely  reporting  that  the 
accepted  bidder  desired  the  conveyance  for  the  land  sold  to  be  made 
to  the  person  who  had  purchased  his  bid.* 

Contract  of  Sale 

54.  Nature  and  Incidents  in  General. — ^In  a  judicial  sale,  as  has 
been  already  pointed  out,  the  court  is  in  truth  the  vendor  and  prin- 
cipal, and  the  trustee  or  other  officer  who  conducts  the  sale  is  its 
agent  for  that  purpose.^*     The  sale  and  contract  are  not  complete 

6.  Houston    V.    Aycock,    6    Sneed       Note:  43  L.R.A.(N.S.)  C73. 
(Term.)  406,  73  Am.  Dec.  131.  8.  Archer  v.  Archer,  165  N.  Y.  415, 

Notes:  22  A.  S.  R.  187;  113  A.  S.  60  N.  E.  55,  63  A.  S.  R.  688  and  note. 

R.  148  et  seq.;  7  Ann.  Cas.  175.  9.  Camp  v.  Bruce,  96  Va.  521,  31 

See  infra,  par.  72  et  seq.  S.  E.  901,  70  A.  S.  R.  873,  43  L.R.A. 

7.  Camp  V.  Bruce,  96  Va.  521,  31  S.  164.     See  supra,  par.  49,  60. 
B.  901, 70  A.  S.  R.  873,  43  L.R.A.  164.  10.  See  supra,  par.  2. 
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and  final  until  it  is  ratified  and  confirmed  by  the  court *^  The 
contract  of  a  bidder  at  a  sale  in  equity  is  not  executed  until  he  has 
complied  with  the  terms  of  sale  and  received  the  officer's  deed,  or 
done  something  which  should  estop  him  from  asserting  that  the 
contract  was  not  executed,  as  where  a  purchaser,  after  the  discovery 
of  a  defect  in  title  to  the  property,  comphes  with  his  bid  and  goes 
into  possession  of  the  land.  Until  such  time,  the  purchaser's  contract 
of  sale  is  executory  merely.^*  The  order,  of  confirmation  being  the 
consummated  contract  between  the  court  as  vendor  and  the  purchaser 
of  the  property  is  conclusive  of  its  terms,  and  these  may  not  be  added 
to  or  varied  by  collateral  attack.**  The  vested  rights  which  the  pur- 
chaser acquires  when  the  property  is  knocked  oflF  to  him,  however,** 
are  fixed,  though  defeasible,  and  subject  to  be  defeated  if  the  court 
refuses  to  confirm  the  sale.  And  the  rights  of  the  purchaser  and 
the  correlative  rights  of  the  judicial  ofiicer  are  established  at  the  time 
of  the  sale  and  by  the  contract  then  made.  It  is  this  contract  which 
is  the  substantial  thing  in  the  transaction,  and  when  the  deed  which 
the  judicial  officer  subsequently  gives  is  delivered,  it  relates  back 
to  the  time  of  the  contract.**  The  purchaser  at  a  judicial  sale  enters 
into  a  contract  with  the  officer  to  which  the  same  principles  should  be 
applied  which  are  applicable  to  a  similar  contract  between  private  par- 
ties voluntarily  entered  into.  And  the  fact  that  by  the  terms  of  the 
contract  the  purchaser  is  not  entitled  to  possession  imtil  a  future  date 
does  not  in  any  way  alter  the  legal  or  equitable  rights  of  the  parties.** 
Nor  does  the  fact  that  the  officer  who  sells  is  only  exercising  a  power 
and  has  no  title  change  the  rules  to  be  applied  when  the  contract 
has  been  once  made.  So  when  the  court  itself  is  requested  by  the 
purchaser  to  relieve  him  of  his  purchase,  the  matter  is  dealt  with 
as  if  it  were  an  action  of  specific  performance,  and  the  same  prin- 
ciples are  applied.*'  The  purchaser  is  not  bound  to  look  to  anything 
beyond  the  express  terms  of  his  contract  with  the  court  as  reported 
by  the  trustee  employed  to  make  the  sale.** 

55.  Statute  of  Frauds. — ^It  is  settled  by  the  great  weight  of  author- 
ity that  judicial  sales  made  by  a  chancery  court  acting  through  its 
commissioner  are  not  within  the  statute  of  frauds.    Hence  the  con- 

11.  See  supra,  par.  47;  infra,  par.  Cas.  171;  Cropper  v.  Brown,  76  N.  J. 
56  et  seq.  Eq.  406,  74  Atl.  987,  139  A.  S.  R.  770 

12.  Greenville  People's  Bank  v.  and  note;  Virginia  Fire,  etc.,  Ins.  Co. 
Bramlett,  68  S.  C.  477,  36  S.  E.  912,  v.  CottreU,  85  Va.  857,  9  S.  E.  132, 17 
79  A.  S.  R.  855.  A.  S.  R.  108  and  note. 

13.  See  infra,  par.  59.  17.  Cropper  v.  Brown,  76  N.  J.  Eq. 

14.  See  infra,  par.  60  et  seq.,  82  et  406,  74  Atl.  987, 139  A.  S.  R.  770  and 
seq.  note.    See  infra,  par.  117. 

16.  See  infra,  par.  95.  18.  Coombs    v,    Jordan,    3    Bland 

16.  George  v.  Norwood,  77  Ark.  216,    (Md.)  284,  22  Am.  Dec  236. 
91  N.  W.  667, 113  A.  S.  R.  143,  7  Ann. 
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tract  of  sale  need  not  be  in  writing  and  gigned  by  the  partieB  to  be 
charged,  but  is  binding  upon  the  purchaser  without  any  written  con- 
tract or  memorandum  signed  by  him  or  his  agent  ^*  Chancery  sales 
are  neither  within  the  letter  of  the  statute  nor  embraced  by  its  policy. 
In  r^ard  to  such  sales,  its  provisions  are  not  obligatory  upon  the 
court,  nor  is  there  any  reason  why  they  should  be  applied  upon  any 
principles  of  analogy.  Such  sales,  being  conducted  under  the  decrees 
or  orders  of  the  court,  which  prescribes  the  terms,  and  being  always 
guarded  by  its  superintendence,  cannot  be  considered  within  the  mis- 
chief intended  to  be  provided  against  by  the  statute;  for  in  a  sale 
so  condilcted  there  is  no  danger  of  either  fraud  or  perjury.^  It  has 
been  held,  however,  that  judicial  sales  are  not  taken  out  of  the  statute 
of  frauds  until  the  decree  of  confirmation  is  passed,  and  then  only 
by  virtue  of  that  decree;  so  that  where  there  has  been  no  decree  of 
confirmation,  it  is  not  exempt  from  the  operation  of  the  statute.^ 
Even  in  Ihose  jurisdictions  in  which  it  is  held  that  sheriff's  sales  of 
land  are  within  the  statute  of  frauds,  and  must  be  evidenced  in  the 
same  manner  as  other  sales  of  land  are  required  to  be  by  that  statute, 
it  is  held  that  a  memorandum  of  sale  made  by  the  sheriff  at  the 
time  of  sale,  like  that  of  an  auctioned,  is  such  a  memorandum  or 
note  in  writing  of  the  con^tract  as  will  satisfy  the  statute  if  offered 
in  evidence  by  a  party  oth^  than  the  sheriff  himself.  But  the  sheriff 
cannot  introduce  his  own  memorandum  of  sale  to  take  it  out  of  the 
statute  when  he  sues  the  purchaser  for  breach  of  his  contract^ 

IX,  Report,  Confirmation  and  Vacation 

In  O^nerai 

56.  Report  of  Sale. — ^It  is  generally  regarded  as  essential  to  the 
completion  of  a  sale  that  the  officer  who  makes  it  should  return  to 
the  court  thereof  a  report  in  writing  and  under  his  od>th,  es  a  basis 
of  proceedings  to  obtain  final  confirmation.*    The  officer  should  report 

19.  Halleck  v.  Quy,  9  CaL  181,  70  254  and  note. 

Am.  Dec.  643  and  note;  Bozza  v.  Rowe,  3.  Williamson  ▼.  Berry,  8  How.  495, 

30  IlL  198,  83  Am.  Dee.  184;  Warfield  12  U.  S.   (L.  ed.)   1170;  Blossom  v. 

y.  Dorsey,  39  Md.  299,  17  Am.  Rep.  Milwaukee,  etc.,  B.  Co.,  3  Wall.  196, 

562;  Robertson  v.  Smith,  94  Va.  250,  18  U.  S.   (L.  ed.)  43;  Pewabic  Min. 

64  A.  S.  R.  723  and  note.  Co.  v.  Mason,  145  U.  S.  349',  12  S.  Ct. 

Note:  Ann.  Cas.  1915A  737.  887,  36  U.  S.  (L.  ed.)  732;  Gibson's 

20.  Warfield  v.  Dorsey,  39  Md.  299,  Case,  1  Bland  (Md.)  138, 17  Am.  Dec. 

17  Am.  R^p.  562.  257;  Warfield  v.  Dorsey,  39  Md.  299, 

1.  Hntton  V.  Williams,  35  Ala.  503,  17  Am.  Rep.  562:  Noland  v.  Barr«tt, 
76  Am.  Dec.  297.  122  Mo.  181,  26  S.  W.  692,  43  A.  S. 

2.  Robinson  v.  Garth,  6  Ala.  204,  41  R.  572;  McGiAnis  ▼.  Caldwell,  71  W. 
Am.  Dee.  47  and  note;  Nichol  v.  Rid-  Va.  375,  76  S.  E.  834,  43  L.B;A.(N.S.) 
ley,  5  Yerg.  (Tenn.)  63,  26  Am.  Dec.  630. 
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only  such  a  sale  as  he  can,  on  oath,  state  to  have  been  in  all  respects 
fairly  made ;  ^  but  he  must  also  relate  all  material  facts  r^arding 
the  sale  that  could  affect  its  confirmation,  for  the  court,  whose  agent 
he  is,  has  the  right  to  know  all  that  he  does  about  the  matter,  to 
the  end  that  the  sale  may  not  be  confirmed  unless  it  is  proper  to 
do  so.*  Where  there  is  just  reason  to  beheve  that  some  one  or  more 
persons  intend  to  outbid  all  others,  and  cause  themselves  to  be  reported 
as  purchasers,  with  a  design  to  embarrass  the  court,  or  to  delay  the 
plaintiff;  or  who,  having  no  ostensible  means  of  paying  the  purchase 
money,  may  yet  be  tempted  to  bid  over  every  one  else  from  an  idle 
hope  of  being  able  to  pay,  the  court  may  order  or  allow  the  trustee 
to  report  two  or  more  persons  as  the  highest  bidders,  upon  the  express 
condition  that  if  he  who  is  reported  as  the  highest  bidder  does  not 
comply  with  the  terms  of  the  sale  the  next  highest  bidder  may  be 
received  and  considered  as  the  purchaser;  and  such  report  may  be 
ratified,  leaving  it  thereafter  to  be  determined  which  of  the  highest 
bidders  is  to  be  deemed  the  actual  purchaser.*  A  report  of  sale 
may  be  modified  by  the  court  and  confirmed  as  modified.^  It  has 
been  held,  however,  that  the  failure  to  make  a  returti  of  a  sale  is 
a  defect  in  form  merely,  and  not  in  substance,  and  that  the  court 
should  accordingly  suffer  the  return  to  be  made  subsequently  when 
essential  to  the  protection  of  the  parties.* 

57.  Procedure  for  Confirmation. — ^In  some  jurisdictions  the  report 
of  sale,  when  filed,  becomes  the  basis  of  a  motion  to  the  court  by 
the  purchaser  that  the  sale  and  purchase  be  confirmed.  Thereupon 
an  order  nisi  is  made  that  the  sale  be  confirmed,  unless  cause  is 
shown  why  that  should  not  be  done  within  a  period  of  time  limited 
by  statute,  rule  of  court,  or  the  order  itself.  A  copy  of  the  order 
should  be  served  upon  the  parties  interested,  or  notice,  public  or 
private,  given  to  show  cause;  and  sometimes  both  service  of  a  copy 
and  notice  are  required.*  Moreover,  as  a  rule,  the  sale  cannot  be^ 
finally  ratified  without  an  order  nisi  and  due  notice,  unless  by  the 
consent  of  the  parties,  or  by  special  order  of  the  court  in  proper 
circumstances.^*     But  if  no  cause  to  the  contrary  is  shown  within 

4.  Gibson's   Case,   1    Bland    (Md.)  L.  (S.  C.)  611,  21  Am.  Dec.  492  and 

138,  17  Am.  Dec.  267.  note ;  McGinnis  v.  Caldwell,  71  W.  Va. 

6.  Camp  V.  Bruce,  96  Va,  521,  31  376,  76  S.  E.  834,  43  L.B.A.(N.S.)  630 

S.  E.  901»  70  A.  S.  R.  873,  43  L.R.A.  and  note. 

146.  9.  Williamson  v.  Beny,  8  How.  495, 

6.  Murdock's  Case,  2  Bland  (Md.)  12  U.  S.  (L.  ed.)  1170;  Pewabic  Min. 
461,  20  Am.  Dec.  381.  Co.  v.  Mason,  145  U.  S.  349,  12  S.  Ct. 

7.  Milwaukee,  etc.,  R.  Co.  v.  Mil-  887,  36  U.  S.  (L.  ed.)  732;  Gibson'* 
waukee,  etc.,  R.  Co.,  2  Wall.  609,.  17  Case,  1  Bland  (Md.)  138,  17  Am.  D^a 
U.  S.  (L.  ed.)  886;  Miller  v.  Henry,  257. 

106  Ark.  261,  150  S.  W.  700,  Ann.       Note:  135  A.  S.  R.  925  et  seq. 
Cas.  1914D  754.  10.  Williamson   v.   Berry,   8   How. 

8.  Williamson  v.  Farrow,  1  Bailey  495,  12  U.  S.  (L.  ed.)  1170;  Gibson's 
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the  time  prescribed;  the  sale  will  be  finally  and  absolutely  ratified 
and  confinned  as  of  course  upon  production  of  a  certificate  of  publi- 
cation of  the  required  notice  or  affidavit  or  admission  of  due  service 
of  the  order  nisi ;  **  or,  in  a  proper  case,  the  report  of  sale  may  be 
,  modified  by  the  court  and  confirmed  as  modified.**  However,  a  rea- 
sonable time  before  confirmation  should  be  allowed  the  purchaser 
for  an  examination  of  the  title,  and  if  necessary  a  reference  ordered 
for  that  purpose.**  It  is  well  settled,  too,  that  either  party  to  the 
proceeding  for  the  sale  may  object  to  the  report  and  confirmation 
of  the  sale;  and  the  purchaser  himself,  who  becomes  a  party  to  the 
sale,  may  appear  before  the  court,  and  if  any  mistake  has  occurred,  • 
may  have  it  corrected.  He  becomes  a  party  in  interest,  and  may 
represent  and  defend  his  own  interests;  and  if  he  acquiesces  in  the 
report,  he  is  deemed  to  adopt  it,  and  is  bound  by  the  decree  of  the 
court  confirming  the  sale.**  Objections  to  the  sale  or  the  report 
thereof  may  likewise  be  made  by  the  officer  who  sold.**  Inasmuch 
as  the  purchaser  becomes  a  party  to  the  suit  as  to  all  matters  con- 
nected with  the  sale  or  relating  to  him  in  the  character  of  purchaser, 
he  must  take  notice  of  all  proceedings  with  reference  to  the  report 
of  sale  and  confirmation .  or  rejection  thereof ;  and  it  is  within  the 
jurisdiction  of  the  court  to  refuse  jC^onfirmation  and  set  aside  the  sale 
without  actual  notice  to  the  purchaser,  and  such  action  is  conclusive 
unless  other  grounds  appear  for  reversing  it.**  But  though  this  rule 
has  never  been  expressly  denied,  a  different  rule  has  been  followed, 
inadvertently  it  would  seem,  in  some  cases.*' 

58.  Test  of  Confirmation. — No  formal  order  is  necessary  to  consti- 
tute a  confirmation,  anything  being  sufficient  for  that  purpose  which 
expresses  unqualifiedly  the  court's  approbation  of  the  sale  and  its 
report.**  Thus,  although  the  record  does  not  show  that  the  report 
of  a  sale  made  by  a  commissioner  was  confirmed,  an  order  of  the 
court  directing  that  a  deed  be  made  is,  in  effect,  a  confirmation,^* 

Case,  1  Bland  (Md.)  138, 17  Am.  Dec.       Notes :  135  A.  S.  R.  924  et  seq. ;  Ann. 
267.  Cas.  1915A  737. 

11.  Williamson  ▼.  Berry,  8  How.  15.  Roberts  v.  Roberts,  13  Grat. 
495,  12  U.  S.  (L.  ed.)  1170;  Pewabic  (Va.)  639,  70  Am.  Dec.  435,  overruled 
Min.  Co.  ▼.  Mason,  146  U.  S.  349,  12  on  another  point  by  Childs  v.  Hurd,  25 
S.  Ct.  887,  36  U.  S.  (L.  ed.)  732;  War-  W.  Va.  530. 

field  V.  Dorsey,  39  Md.  299,  17  Am.  Note :  70  Am.  Dec.  437. 

Rep.  662.  16.  Miller  v.  Henry,  105  Ark.  261, 

Note:  135  A.  S.  R.  925  et  seq.  150  S.  W.  700,  Ann-  Cas.  1914D  764 

12.  See  snpra,  par.  66.  and  note.    See  infra,  par.  79. 

13.  See  infra,  par.  87.  17.  Note:  Ann.  Cas.  1914D  759. 

14.  Blossom  V.  Milwaukee,  etc.,  Jl.  18.  Miller  v.  Henry,  105  Ark.  261, 
Co.,  1  Wall.  655,  17  U.  S.  (L.  ed.)  150  S.  W.  700,  Ann.  Caa.  1914D  764; 
673 ;  Warfleld  v.  Dorsey,  39  Md.  299,  Forrester  v.  Howard,  124  Ky.  215,  98 

17  Am.  Rep.  662;  McGinnis  v.  Cald-  S.  W.  984,  124  A.  S.  R.  394. 

well,  71  W.  Va.  375,  76  S.  E.  834,  43       19.  Forrester  v.   Howard,  124  Ky. 
L.R.A.(N.S.)  630.  215,  98  S.  W.  984,  124  A.  S.  R.  394. 

79 


§  69  JUDICIAL  SALES  16  B.  G.  L. 

and  the  same  is  ordinarily  true  of  the  chancellor's  indorsement  of 
his  approval  upon  the  commissioner's  deed  to  the  purchaser,  without 
other  confirmation.'®  But  although  the  fact  that  the  chancellor 
makes  an  indorsement  upon  the  commissioner's  deed  of  his  approval 
thereof  is  prima  facie  evidence  of  a  confirmation  of  the  sale  and, 
ordinarily;  would  be  the  equivalent  of  an  express  order  of  court' 
confirming  the  same,  such  a  presumption  could  not  be  indulged  in 
the  face  of  an  order  of  the  court  entered  on  the  same  day  expressly 
refusing  to  confirm  the  sale  and  setting  it  aside.^  Sometimes  the 
court  may  delegate  to  a  master  in  chancery  the  power  to  assent  to 
and  approve  specific  sales  and  conveyances  in  pursuance  of  a  general 
power,  such  approval  to  be  manifested  by  the  master's  certificate  to 
that  effect  indorsed  upon  the  deed  of  conveyance.'  It  has  been  said 
that  confirmation  may  take  place*  by  the  act  of  the  parties  as  fully 
as  by  the  act  of  the  court.'  And  where  a  purchaser  at  a  judicial 
sale  which  was  fair  received  a  deed  and  entered  into  possession,  and 
for  about  six  years  enjoyed  the  profits,  it  was  held  that  a  confirma- 
tion in  pais  had  taken  place.^ 

59.  Appeal. — ^It  is  well  settled  that  the  order  of  a  court  confirming 
or  refusing  to  confirm  a  judicial  sale  is  a  final  order  from  which  an 
appeal  may  be  taken  to  an  appellate  court.  ^  Although  the  act  of 
the  court  in  giving  or  withholding  its  confirmation  is  discretionary, 
its  decision  involves  the  merits  of  the  case,  and  requires  such  an  exam- 
ination of  all  the  facts  as  can  only  be  made  fairly  on  full  hearing 
on  appeal.*  The  order  is  not  less  subject  to  review  because  the  judge 
of  the  lower  court  is  claimed  to  be  acting  as  umpire  or  arbitrator 
under  an  agreement  of  the  parties,  where  there  is  no  agreement  among 
them  that  he  should  act  in  a  personal  or  individual  capacity  as  an 
umpire  or  referee.  In  such  a  case  the  trustee  having  been  appointed 
in  a  suit  ^pending  in  the  court  and  having  advertised  the  sale  subject 
to  the  approval  of  the  court,  his  report  calls  for  judicial  action  and 

20.  Miller  v.  Henry,  105  Ark.  261,  366,  169  S.  W.  1099,  Ann.  Cas.  1914D 
150  S.  W.  700,  Ann.  Cas.  1914D  754.  11;  Bondurant  v.  Bondurant,  251  HI. 

1.  Miller  v.  Henry,  105  Ark.  261,  324,  96  N.  E.  306,  Ann.  Cas.  1914D 
150  S.  W.  700,  Ann.  Cas.  1914D  754.   18;  Forrester  v.  Howard,  124  Ky.  215, 

2.  Williamson  v.  Berry,  8  How.  495,  98  S.  W.  984, 124  A.  S.  R.  394;  Cock- 
12  U.  S.  (L.  ed.)  1170.  ey  v.  Cole,  28  Md.  276,  92  Am.  Dec. 

3.  See  supra,  par.  12.  683 ;  Vollum  v.  Beall,  117  Md.  617,  83 

4.  Note:  43  L.R.A.(N.S.)  630.  Atl.  1095,  Ann.  Cas.  1914D  16;  Wat- 

5.  Blossom  V.  Milwaukee,  etc.,  R.  son  v.  Thomble,  33  Neb.  450,  50  N.  W. 
Co.,  1  Wall.  655, 17  U.  S.  (L.  ed.)  673;  331,  29  A.  S.  R.  492;  Pearson  v.  Gill- 
Milwaukee,  etc.,  R.  Co.  V.  Milwaukee,  enwaters,  99  Tenn.  446,  42  S.  W.  9, 
etc.,  R.  Co.,  2  Wall.  609,  17  U.  S.  (L.  63  A.  S.  R.  844;  Kirk  v.  Oakey,  110 
ed.)  886;  State  Nat.  Bank  v.  Neel,  53  Va.  67,  65  S.  E.  528, 135  A.  S.  R.  915. 
Ark.  110,  13  S.  W.  700,  22  A.  S.  R.       Note:  70  Am.  Dec.  437. 

185  and  note;  Miller  v.  Henry,  105  6.  Blossom  v.  Milwaukee,  etc.,  R. 
Ark.  261,  150  S.  W.  700,  Ann.  Cas.  Co.,  1  Wall.  655,  17  U.  S.  (L.  ed.) 
1914D  754;  Wells  v.  Lenox,  108  Ark.    673;  George  v.  Norwood,  77  Ark.  216, 
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the  exerci^  of  judicial  discretion,  and  the  order  is  subject  to  review. 
Furthermore,  when  the  subject  of  the  sale  is  real  property,  the  pro* 
Deeding  involves  the  freehold  within  the  terms  of  a  statute  giving  an 
appeal  to  the  state  supreme  court  only  in  cases  in  which  the  freehold 
is  involved;  because  the  question  determined  in  the  proceedings  for 
confirmation  is  whether  the  sale  shall  be  approved  and  the  purchasers 
invested  with  title,  so  that  approval  of  the  sale  will  give  the  purchaser 
the  right  to  a  conveyance,  while  disapproval  prevents  him  from 
obtaining  the  title.'  An  appeal  from  the  order  of  confirmation  has 
been  said  to  have  the  effect  of  setting  aside  the  confirmation  until 
the  appeal  has  been  heard  and  determined.  Pending  the  appeal,  the 
purchaser  is  therefore  without  right  of  possession,  and  the  owner  has 
a  right  to  remain  in  possession  and  receive  the  rents  and  profits;  and 
the  subsequent  dismissal  of  the  owner's  appeal  does  not  deprive  him 
of  them.  This  being  so,  it  has  been  held  improper  to  impound  them 
and  put  them  into  the  hands  of  a  receiver  during  the  pendency  of 
the  appeal   On  this  point,  however,  a  contrary  doctrine  has  prevailed.^ 

Necessity  and  Effect  of  Confirmation 

■ 

60.  Status  of  Sale  before  Confirmation. — ^A  judicial  sale  is  not 
final  and  complete  until  it  has  been  duly  confirmed  and  ratified  by 
the  court  under  whose  order  it  was  made.*    The  court,  being  in  fact 

91  S.  W.  657, 113  A.  S.  R.  143,  7  Ann.  L.R.A.  371 ;  Bondnrant  v.  Bondurant, 
Cas.  171 ;  Roberts  v.  Robinson,  49  Neb.  261  111.  324,  96  N.  E.  306,  Ann.  Cas. 
717,  68  N.  W.  1035,  59  A.  S.  R.  667  1914D  18;  Norton  v.  Reardon,  67  Kan. 
and  note.  302,  72  Pae.  861,  100  A.  S.  R.  469; 

7.  Bondurant  v.  Bondnrant,  251  HL  Cowper  v.  Weaver,  119  Ky.  401,  84 
324,  96  N.  E.  306,  Ann.  Cas.  1914D  18.  S.  W.  323,  69  L.R.A.  33  and  note; 

8.  See  infra,  par.  106.  Foor  v.  Mechanics'  Bank,  etc.,  Co.,  144 

9.  Blossom  V.  Milwaukee,  etc.,  R.  Ky.  682,  139  8.  W.  840,  Ann.  Cas. 
Co.,  3  Wall.  196,  18  U.  S.  (L.  ed.)  1913A  714;  Wagner  v.  Cohen,  6  Gill 
43;  Pewabic  Min.  Co.  v.  Mason,  145  (Md.)  97,  46  Am.  Dec.  660  and  note; 
U.  S.  349,  12  S.  Ct.  887,  36  U.  S.  (L.  Brewer  v.  Herbert,  30  Md.  301,  96 
ed.)  732;  Hutton  v.  Williams,  35  Ala.  Am.  Dec.  582  and  note;  Warfleld  v. 
603,  76  Am.  Dec.  297;  George  v.  Nor-  Dorsey,  39  Md.  299, 17  Am,  Rep.  562; 
wood,  77  Ark.  216,  91  S.  W.  557, 113  Tooley  v.  Gridley,  3  Smedes  &  M. 
A.  S.  R.  143,  7  Ann.  Cas.  171;  Brasch  (Miss.)  493, 41  Am.  Dec.  628  and  note; 
▼.  Mumey,  99  Ark.  324, 138  S.  W.  458,  Campe  v.  Saucier,  68  Miss.  278,  8  So. 
Ann.  Cas.  1913B  38  and  note;  Miller  846,  24  A.  S.  R.  273  and  note;  Noland 
V.  Henry,  105  Ark.  261,  150  S.  W.  v.  Barrett,  122  Mo.  181,  26  S.  W.  692, 
700,  Ann.  Cas.  1914D  754;  Wells  v.  43  A.  S.  R.  572  and  note;  Rea  v.  Mc- 
Lenox,  108  Ark.  366,  159  S.  W.  1099,  Eachron,  13  Wend,  (N.  Y.)  465,  28 
Ann.  Cas,  1914D  11;  Tillman  v.  Dun-  Am.  Dec.  471  and  note;  Weir  v.  Sni- 
man,  114  Ga.  406,  40  S.  E.  244,  88  A.  der  Saw  Mill  Co.,  88  Ohio  St.  424, 103 
S.  R.  28,  67  L.R.A.  784;  Oswald  v.  N.  E.  133,  Ann.  Caa  1916B  233; 
Johnson,  140  Ga.  62,  78  S.  E.  333,  Greenville  People's  Bank  v.  Bramlett, 
Ann.  Cas.  1914D  1;  Bozza  v.  Rowe,  30  58  S.  C.  477,  36  S.  B.  912,  79  A.  8.  R. 
m.  198,  83  Am.  Dec.  184;  Hart  v.  855;  Houston  v.  Ayeoek,  5  Sneed 
Burch,  130  111.  426,  22  N.  E.  831,  6    (Tenn.)  406,  73  Am.  Dee.  131;  Gamp 
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the  vendor,  may  confirm  or  not  in  its  sound  discretion,**  and  often 
the  biddings  may  be  reopened  upon  the  offer  of  an  advanced  bid.** 
Of  course,  it  will  not  do  to  say  that  a  sale  whiph  the  court  must  con- 
firm amounts  to  nothing.***  On  the  contrary,  the  accepted  bidder 
acquires  vested  rights  which  are  entitled  to  the  protection  of  the  court, 
and  can  insist  that  the  sale  be  confirmed  to  him  unless  there  be  good 
cause  to  the  contrary.**  The  sale  and  the  contract  then  made  fix 
the  rights  of  the  parties,  the  confirmation  when  made  relates  back 
to  the  day  of  sale  and  entitles  the  purchaser  to  what  he  would  have 
been  entitled  to  if  conveyance  had  been  made  on  that  day,  and  he  is 
liable  for  interest  on  the  unpaid  purchase  money  from  the  date  of 
sale.**  But  the  accepted  bidder  is  not  regarded  until  confirmation  as 
the  purchaser  in  the  full  sense.  He  has  no  title  or  right  to  the  posses- 
sion of  the  property,  even  though  a  deed  has  been  executed  to  him ;  he 
cannot  sue  at  law  to  protect  his  interest  in  the  property,  nor  is  he 
ordinarily  liable  for  the  purchase  price.**  The  title  remains  in  the 
owner,  whose  holding  is  not  adverse  to  the  purchaser;  the  property 
is  at  the  risk  of  the  owner,  and  any  increment  in  value  inures  to  his 
benefit.**  Before  confirmation  the  sale  has  been  held  to  be  within, 
the  operation  of  the  statute  of  frauds.*' 

61.  Effect  of  Confirmation — In  General. — ^The  confirmation  of  the 
sale  as  reported  manifests  the  court's  acceptance  of  the  purchas- 
er's offer  as  embodied  in  his  bid.*®  The  contract  to  purchase  then 
becomes    complete  **    and    the    inchoate    sale    consummated    and 

V.  Riddle,  128  Tenn.  294,  160  S.  W.  11.  See  supra,  par.  62. 

844,  Ann.  Cas.  1915C  145 ;  Evans  v.  12.  Brasch  v.  Mumey,  99  Ark.  324, 

Spurgin,  6  Grat.   (Va.)  107,  52  Am.  138  S.  W.  458,  Ann.  Cas.  1913B  38 

Deo.  105;  Taylor  v.  Cooper,  10  Leigh  and  note. 

(Va.)  317,  34  Am.  Dec.  737;  Virginia  13.  See  infra,  par.  63  et  seq.,  82  et 

Fire,  etc.,  Ins.  Co.  v.  Cottrell,  85  Va.  seq. 

857,  9  S.  E.  132,  17  A.  S.  R.  108  and  14.  See  supra,  par.  54;  infra,  par. 

note;  Stout  v.  Philippi  Mfg.,  etc.,  Co.,  120,  141  et  seq, 

41  W.  Va.  339,  23  S.  E.  671,  56  A.  S.  15.  See  infra,  par.  82. 

R.  843;  Castleman  v.  Castleman,  67  W.  16.  See  infra,  par.  92. 

Va.  407,  68  S.  E.  34,  28  L.R.A.(N.S.)  17.  See  supra,  par.  55. 

393 ;  McGinnis  v.  Caldwell,  71  W.  Va.  18.  Camp  v.  Riddle,  128  Tenn,  294, 

375,  76  S.  E.  834,  43  L.R.A.(N.S.)  160  S.  W.  844,  Ann.  Cas.  1916C  145; 

630.  Stout  V.  Philippi  Mfg.,  etc.,  Co.,  41  W. 

Notes:  62  A.  S.  R.  177;  Ann.  Cas.  Va.  339,  23  S.  E.  671,  56  A.  S.  R.  843. 

1913B  41.  19.  Brasch  v.  Mumey,  99  Ark.  324, 

According  to  the  former  practice  in  138  S.  W.  458,  Ann.  Cas.  1913B  38  and 

South  Carolina,  confirmation  was  not  note;  Richardson  y.  Jones,  3  Gill  &  J. 

necessary  to  complete  the  sale.     The  (Md.)  163,  22  Am.  Dec.  293;  Brewer  v. 

commissioner  was  not  limited  to  receiv-  Herbert,  30  Md.  301,  96  Am.  Dec.  682 

ing  bids;  he  was  directed  to  sell  to  the  and  note;  Warfield  v.  Dorsey,  39  Md. 

highest   bidder   and   to   execute   title.  299, 17  Ain.  Rep.  562;  Camp  v.  Riddle, 

Williamson  v.  Farrow,  1  Bailey  L.  (S.  128  Tenn.  294,  160  S.  W.  844,  Ann. 

C.)  611,  21  Am.  Dec.  492.  Cas.  1915C  145;  Virginia  Fire,  etc., 

10.  See  infra,  par-  63  et  seq.  Ins.  Co.  v.  Cottrell,  86  Va.  857,  9  S.  E. 
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final.**  Thus,  the  order  of  confirmation  sanctions  and  perfects  the 
trustee's  remedy  at  law  upon  the  bond  or  other  security  given  for 
the  purchase  money,  though  it  does  not  vest  him  with  any  author- 
ity to  sue  at  law  for  the  enforcement  of  the  purchaser's  contract 
with  the  court  if  no  such  security  is  given,*  The  bidder  becomes 
the  purchaser,  with  equitable  title  to  the  property  and  right  of  pos- 
session, and  incurs  absolute  liability  for  the  purchase  price  accord- 
ing to  the  terms  of  the  contract  of  sale,  and  may  be  compelled 
to  comply  therewith  by  the  process  of  the  court.  He  is  entitled 
to  any  increase  in  the  value  of  the  property,  as  well  as  the  rents 
and  profits  therefrom,  subsequently  to  the  day  of  ratification;  and 
by  relation  he  becomes  invested  upon  confirmation  with  a  right  to 
the  intermediate  rents  and. profits  from  the  date  of  sale.  He  like- 
wise bears  any  loss  or  damage  that  the  property  may  suflFer  after 
confirmation.'  Again,  the  decree  of  confirmation  has  been  held  to 
take  a  judicial  sale  out  of  the  statute  of  frauds.*  Furthermore,  the 
order  confirming  or  refusing  to  confirm  a  judicial  sale  is  a  final  and 
conclusive  judgment,  with  the  same  force  and  effect  as  any  other 
final  adjudication  of  a  court  of  competent  jurisdiction,  determining, 
until  set  aside  and  as  ag(wn?t  collateral  attack,  the  rights  of  all  parties, 
and  concluding  as  by  a  judicial  decree  all  matters  involved  in  the 
scope  of  the  proceeding,  including  those  which  the  court  might  have 
been  called  upon  to  pass  had  the  parties  chosen  to  have  brought  them 
forward  as  objections  to  the  confirmation.*  This  being  in  fact  the 
consummated  contract  between  tlie  court  as  vendor  and  the  purchaser 
of  the  property  is  conclusive  of  the  terms,  as  well  as  the  fact,  of  the 
contract;  and  collateral  attack  is  usually  not  permitted  to  add  to  or 
vary  the  terms  of  sale  so  established.*     It  is  also  regarded  as  con- 

132, 17  A.  S.  R.  108  and  note;  Stout  v.  waukee,  etc.,  R.  Co.,  1  Wall.  655,  17 

Pliilippi  Mfg.,  etc.,  Co.,  41  W.  Va.  339,  U.  S.  (L.  ed.)   673;  Milwaukee,  etc., 

23  S.  E.  571,  56  A.  S.  R.  843.  R.  Co.  v.  Milwaukee,  etc.,  R.  Co.,  2 

Notes:  52  A.  S.  R.  177;  Ann.  Cas.  WaU.  609,  17  U.  S.  (L.  ed.)  886;  Gib- 

1913B  38.  son  v.  I^on,  115  U.  S.  439,  6  S.  Ct. 

20.  Blossom  v.  Milwaukee,  etc.,  R.  129,  29  U.  S.  (L.  ed.)  440;  State  Nat. 
Co.,  3  Wall.  196,  18  U.  S.  (L.  ed.)  Bank  v.  Neel,  53  Ark,  110,  13  S.  W. 
43;  Miller  v.  Henry,  105  Ark.  261, 150  700,  22  A.  S.  R.  185  and  note;  Miller 
S.  W.  700,  Ann.  Cas.  1914D  754;  v.  Henry,  105  Ark.  261,  150  S.  W. 
Campe  v.  Saucier,  68  Miss.  278,  8  So.  700,  Ann.  Cas.  1914D  754;  Wells  v. 
545,  24  A.  S.  R.  273  and  note;  Car-  Lenox,  108  Ark.  366,  159  S.  W.  1099, 
penter  v.  Shanley,  75  N.  J.  Eq.  369,  Ann.  Cas.  1914D  11;  Bondurant  v. 
73  Atl.  64,  138  A.  S.  R.  576;  Taylor  Bondurant,  251  lU.  324,  96  N.  E.  306, 
V.  Cooper,  10  Leigh  (Va.)  317,  34  Am.  Ann.  Cas.  1914D  18;  Noland  v.  Bar- 
Dec.  737.  rett,  122  Mo.  181,  26  S.  W.  692,  43  A. 

1.  See  infra,  par.  119.  S.  R.  572  and  note.    See  Judgments, 

2.  See  infra,  par.  83,  95,  106.  vol.  15,  p.  835  et  seq. 

3.  Button  V.  WiUiams,  35  Ala.  503,  Notes :  29  A.  S.  R.  495 ;  52  A.  S.  R. 
76  Am.  Dec.  297.    See  supra,  par.  55.  177  et  seq. 

4.  Grigmon  v.  Astor,  2  How.  319,  5.  Note:  62  A.  S.  R.  177. 
11  U.  8.  (L.  ed.)  283;  Blossom  v.  Mil- 
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elusive  as  to  the  identity,  quantity  and  condition  of  the  property 
sold,  and  estops  the  parties  from  (x>mplaining  that  the  dUe  is  defective 
or  encumbered,  or  that  the  pm*chaser  has  gotten  more  or  less,  in 
quantity,  quality  or  location  than  had  been  contemplated  or  intended, 
particulsjrly  where  with  knowledge  of  the  facts  they  raise  no  objection 
to  the  confirmation.*  The  effect  of  the  confirmation  of  a  judicial 
sale  is,  however,  primarily  to  determine  that  such  sale  has  been  made 
in  due  compliance  with  the  provisions  of  the  decree.  The  confir- 
mation is  not  the  sale,  but  only  what  the  word  implies,  the  approval 
of  something  already  done.  The  sale  is  made  by  the  commissioner. 
Confirmation  only  gives  the  court's  sanction  to  something  that  has 
already  taken  place,  and  authorizes  the  commissioner  to  execute  the 
deed.^  Confirmation,  therefore,  cannot  supply  the  lack  of  original 
authority  to  make  the  sale,  as  where  the  court  was  without  jurisdiction 
to  enter  the  decree  of  sale  or  the  ofiicer  selling  acted  without  author- 
ity; for  a  sale  without  authority  is  a  mer6  nullity  and  cannot  be 
given  legal  validity  by  the  recognition  and  ratification  which  con- 
firmation supplies.  So  the  purchaser  at  a  void  sale,  though  he  pi^r- 
chase  in  good  faith  and  for  a  valuable  consideration,  obtains  no  title 
which  will  avail  him  in  an  action  of  ejectment  or  otherwise;  and  his 
want  of  title  may  be  shown  collaterally.®  ^^d  the  order  will  not 
make  valid  a  sale  of  property  not  included  in  the  decree  of  sale,  though 
it  may  amount  to  a  judicial  decision  that  certain  property  did  not 
pass  under  the  sale.*  It  may  likewise  be  accepted  as  settled  that  the 
purchaser's  title  is  vitiated  by  fraud  at  the  sale  in  which  he  par- 
ticipated, and  is  open  to  collateral  attack  upon  this  ground  even 
after  confirmation.**  But  his  title  is  not  affected  after  confirmation 
by  the  fraudulent  and  wrongful  acts  of  the  parties  to  the  sale  of  which 
he  had  no  notice  and  in  whicli  he  did  not  participate.**  And  while 
it  has  been  said  that  the  fraud  of  the  officer  conducting  the  sale 

6.  Note :  52  A.  S.  B.  177  et  seq.  See  0.  S.  (La.)  607,  13  Am.  Dee.  360 ; 
infra,  par.  72  et  seq.,  86  et  seq.  Leshey  v.  Gardner,  3  Watts  &  S.  (Pa.) 

7.  Brasch  v.  Mumey,  99  Ark.  324,  314,  38  Am.  Dec.  764;  Williamson  v. 
138  S.  W.  458,  Ann.  Cas.  1913B  38  Farrow,  1  Bailey  L.  (S.  C.)  611,  21 
and  note;  Wells  v.  Lenox,  108  Ark.  Am.  Dec.  492;  Farr  v.  Sims,  Rich-  Eq. 
366, 159  S.  W.  1099,  Ann.  Cas.  1914D  Cas.  (S.  C.)  122,  24  Am.  Dec.  396  and 
11.  note;  Waldron  v.  Harvey,  54  W.  Va. 

Note :  Ann.  Cas.  1913B  41.  608,  46  S.  E,  603,  102  A.  S.  B.  959. 

8.  Williamson  v.  Berry,  8  How.  495,  See  supra,  par.  3, 19  et  seq.,  25  et  seq, 
12  U.  S.  (L.  ed.)  1170;  Williamson  v.  9.  Milwaukee,  etc,  R.  Co.  v.  Mil- 
Irish  Presbyterian  Congregation  of  waukee,  etc.,  R.  Co.,  2  Wall.  609,  17 
New  York,  8  How.  565,  12  U.  S.  (L.  U.  S.  (L.  ed.)  886. 

ed.)  1200;  Williamson  v.  Ball,  8  How.  10.  Griffith  v.  Bogert,  18  How.  158, 

566, 12  U.  8.  (L.  ed.)  1200;  Parker  v.  15  U.  S.  (L.  ed.)  307;  Kean  v.  Newell, 

Overman,  18  How.  137,  15  U.  S.  (L.  1  Mo.  754,  14  Am.  Dec.  321. 

ed.)  318;  Gibson  v.  Lyon,  115  U.  S.  11.  Wilson  v.  Miller,  30  Md.  82,  96 

439,  6  S.  Ct.  129,  29  U.  S.  (L.  ed.)  Am.  Dec.  568;  Seguin  v.  Maverick,  24 

440 ;   Duf our  v.  Camf ranc,  11  Mart.  Tex.  526,  76  Am.  Dec.  117. 
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renders  void  both  the  sale  and  his  deed  even  as  against  an  innocent 
purchaser  of  the  property  sold,*'  the  better  rule  is  that  the  fraud  of 
the  officer,  though  ground  for  setting  aside  the  sale,  does  not  preju- 
dice an  innocent  purchaser  for  value  who  has  not  partaken  therein, 
and  is  certainly  no  ground  for  disturbing  the  title  passing  to  him 
by  virtue  of  the  sale  until  it  has  been  set  aside.** 

62.  Irregularities  and  Errors. — ^The  final  order  of  confirmation,  hav- 
ing the  effect  of  a  final  conclusive  judgment,  cures  all  irregularities, 
misconduct  and  unfairness  in  the  making  of  the  sale,  departures  from 
the  provisions  of  the  decree  of  sale,  and  errors  in  the  decree  and  the 
proceedings  under  it;  and  if  the  court  had  jurisdiction  and  the  officer 
,  the  authority  to  sell,  it  makes  the  sale  valid  as  against  collateral 
attack  even  though  irregular  and  voidable  before  and  though  grounds 
sufficient  to  have  prevented  confirmation  existed,**  Thus,  confirma- 
tion concludes  all  objections  based  upon  the  want  of  a  proper  advertise- 
ment of  sale  by  the  officer  selling,**  irregularities  in  the  time  and 
place  of  sale  **  or  in  giving  the  date  in  the  notice  thereof,  especially 
if  these  be  trivial  and  such  as  could  mislead  no  one,*'  or  upon  the 
fact  that  the  lands  being  sold  were  not  in  the  township  in  which  they 

12.  Farr  v.  Sims,  Rich.  Eq.  Cas.  (S.  16;  Noland  v.  Barrett,  122  Mo.  181, 
C.)  122,  24  Am.  Dec.  396  and  note.  26  S.  £.  692,  43  A.  S.  R.  572  and  note; 

13.  Kean  v.  Newell,  1  Mo.  754,  14  Watson  v.  Tromble,  33  Neb.  450,  50 
Am.  Dee.  321.  N.  W.  331,  29  A.  S.  R.  492  and  note ; 

14.  Voorhees  ▼.  Jackson,  10  Pet.  Rea  v.  McEachron,  13  Wend.  (N.  Y.) 
449,  9  U.  S.  (L.  ed.)  490;  Shriver  v.  465,  28  Am.  Dec.  471  and  note;  Leshey 
Lynn,  2  How.  43,  11  U.  S.  (L.  ed.)  v.  Gardner,  3  Watts  &  S.  (Pa.)  314, 
172;  Williamson  v.  Ben-y,  8  How.  495,  38  Am.  Dec.  764;  Williamson  v.  Par- 
12  U.  S.  (L.  ed.)  1170;  Griffith  v.  Bo-  row,  1  Bailey  L.  (S.  C.)  611,  21  Am. 
gert,  18  How.  168,  15  U.  S.  (L.  ed.)  Dec.  492.  See  also  Brown  v.  Christie, 
307;  Parker  v.  Overman,  18  How.  137,  27  Tex.  73,  84  Am.  Dec.  607;  Evans 
15  U.  S.  (L.  ed.)  318;  Gray  v.  Brig-  v.  Spurgin,  6  Grat.  (Va.)  107,  52  Am. 
nardello,  1  Wall.  627,  17  U.  S.  (L.  Dec.  105;  Virginia  Fire,  etc.,  Ins.  Co. 
ed.)  693;  Florentine  v.  Barton,  2  Wall.  v.  Cottrell,  85  Va.  857,  9  S.  E.  132, 17 
210, 17  U.  S.  (L.  ed.)  783;  Milwaukee,  A.  S.  R.  108;  Robertson  v.  Smith,  94 
etc.,  R.  Co.  V.  Milwaukee,  etc.,  R.  Co.,  Va.  250,  26  S.  E.  579,  64  A.  S.  R.  723 
2  WaU.  609,  17  U.  S.  (L.  ed.)  886;  and  note;  Miller  v.  Winslow,  70  Wash. 
Gibson  v.  Lyon,  115  U.  S.  439,  6  S.  Ct,  401,  126  Pac.  906,  Ann.  Cas.  1914B 
129,  29  U.  S.  (L.  ed.)  440;  State  Nat.  833;  Castleman  v.  Castleman,  67  W. 
Bank  v.  Neel,  53  Ark.  110,  13  S.  W.  Va.  407,  68  S.  E.  34,  28  L.R.A.(N.S.) 
700,  22  A.  S.  R.  185  and  note;  Neff  393. 

-v.  Elder,  84  Ark.  277,  105  S.  W.  260,  Notes:  44  Am.  Dec.  385;  52  A.  S. 

120  A.  S.  R.  67 ;  Brasch  v.  Mumey,  99  R.  177  et  seq. ;  Ann.  Cas.  1913B  41. 

Ark.  324,  138  S.  W.  458,  Ann.  Cas.  16.  Griffith  v.  Bogert,  18  How.  168, 

1913B  38  and  note;  Wells  v.  Lenox,  15  U.  S.  (L.  ed.)  307. 

108-  Ark.  366,  159  S.  W.  1099,  Ann.  Note :  21  L.R.A.  42  et  seq. 

Cas.  1914D  11;  Gibson's  Case,  1  Bland  See  supra,  par.  39  et  seq. 

(Md.)  138,  17  Am.  Dec.  257;  Cockey  16.  Note:  21  L.R.A.  44. 

r.  Cole,  28  Md.  276,  92  Am.  Pec  683  17.  Neff  v.  Elder,  84  Ark.  277,  106 

and  note;  Vollum  v.  Beall,  117  Md.  S.  W.  260,  120  A.  S.  Rw  67.    See  su- 

617,  83  Atl.  1095,  Ann.  Cas.  1914D  pra,  par.  44. 
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were  described  to  be  in  the  notice  of  sale.*®  So  although  the  termft 
of  the  sale  as  reported  differ  from  the  terms  of  the  decree  under  which 
the  commissioners  were  actings  the  confirmation  of  their  report  by 
the  court  will  cure  the  irregularity  and  give  the  sale  the  same  validity 
and  effect  as  if  they  had  sold  upon  the  precise  terms  of  the  decree.** 
Accordingly,  where  commissioners  sell  by  the  acre  without  specific 
authority,  the  court  by  confirming  the  sale  adopts  and  approves  their 
act,  and  cures  the  irregularity.*®  And  confirmation  concludes  all 
questions  as  to  the  validity  of  the  sale  grounded  upon  the  fact  that 
tiie  officer  adjourned  the  sale  to  a  time  different  from  that  fixed  in  the 
order  of  sale.*  It  has  been  held,  too,  that  where  a  commissioner  sells 
more  land  than  authorized  at  judicial  sale,  and  it  is  confirmed,  the 
purchase  cannot  be  assailed  in  a  collateral  proceeding.*  The  legal  * 
question  as  to  the  sufficiency  of  the  bond  given  by  the  trustee  who 
made  the  sale  is  concluded  by  the  order  of  ratification  of  the  sale.* 
Finally,  the  sale  cannot  be  attacked  collaterally  after  confirmation 
even  though  the  record  does  not  show  afiirmatively  that  the  terms 
of  sale  have  been  complied  with.* 

Orant  and  Refusal  of  ConfirmaJtion 

63.  General  Attitude  toward  Confirmation* — ^The  court  under  whose 
order  a  judicial  sale  has  been  made  may  confirm  or  refuse  to  con- 
firm the  sale  in  its  judicial  discretion,  and  its  action  upon  the  report 
of  sale  will  depend  in  great  measure  upon  the  facts  of  the  par- 
ticular case.  It  must  exercise,  not  an  arbitrary  discretion,  however, 
but  one  which  is  sound  and  equitable  in  view  of  all  the  circumstances. 
Tt  must  act  in  the  interest  of  fairness  and  prudence,  and  with  a  just 
regard  to  the  rights  of  all  concerned  and  the  stability  of  judicial  sales, 
and  from  its  action  an  appeal  lies.*    It  is  accordingly  chfficult  to  lay 

18.  Note:  52  A.  S.  R.  177.  Camden  v.  Mayhew,  129  U.  S.  73,  9  S. 

19.  Robertson  v.  Smith,  94  Va.  250,  Ct.  246,  32  U.  S.  (L.  ed.)  608;  Pewabic 
26  S.  E.  579,  64  A.  S.  R.  723  and  note;  Min.  Co.  v.  Mason,  145  U.  S.  349,  12 
Gibson's  Case,  1  Bland  (Md.)  138,  17  S.  Ct.  887,  36  U.  S.  (L.  ed.)  732;  State 
Am.  Dec.  257.  Nat.  Bank  v.  Neel,  63  Ark.  110,  13  S. 

20.  Castleman  v.  Castleman,  67  W.  W.  700,  22  A.  S.  R.  185  and  note; 
Va.  407,  68  S.  E.  34,  28  L.R.A.(N.S.)  George  v.  Norwod,  77  Ark.  216,  91  S. 
393.  W.  557,  U3  A.  S.  R.  143,  7  Ann.  Cas. 

1.  Noland  v.  Barrett,  122  Mo.  181,  171;  Wells  v.  Lenox,  108  Ark.  366, 159 
26  S.  W.  692,  43  A.  S.  R.  572  and  S.  W.  1099,  Ann.  Cas.  1914D  11;  Hart' 
note.  V.  Burch,  130  111.  426,  22  N.  E.  831, 

2.  Note:  21  L.R.A.  41.  6  L.R.A.  371;  Foor  v.  Mechanics'  Bank, 

3.  Cockey  v.  Cole,  28  Md.  276,  92  etc.,  Co.,  144  Ky.  682,  139  S.  W.  840. 
Am.  Dec.  683  and  note.  Ann.  Cas.  1913A  714;  Roberts  v.  Rob- 

4.  Voorhees  v.  Jackson,  10  Pet.  449,  inson,  49  Neb.  717,  68  N.  W.  1035,  59 
9  U.  S.  (L.  ed.)  490.  A.  S.  R.  667  and  note;  Moore  v.  Trip- 

5.  Blossom  V.  Milwaukee,  etc.,  R.  lett,  96  Va.  603,  32  S.  E.  50,  70  A.  S. 
Co.,  3  Wall.  196,  18  U.  S.  (L.  ed.)  43;  R.  882;  Moran  v.  Clark,  30  W.  Va. 
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down  a  general  rule  by  which  to  determine  whether  a  judicial  sale 
will  be  confirmed  or  set  aside.*  Certainly  before  confirmation  the 
court  will  see  that  no  wrong  has  been  accomplished  in  and  by  the 
manner  in  which  it  was  conducted,^  and  that  none  of  the  principles 
of  public  sales  have  been  violated.^  A  judicial  sale^  too,  is  often  a 
forced  alienation;  and  it  is  elementary  that  laws  which  deprive  men 
of  their  property  without  their  consent  should  be  strictly  pursued  by 
those  who  seek  the  benefit  of  them.*  However,  the  policy  of  the  law 
does  not  require  courts  to  scrutinize  the  proceedings  of  a  judicial  sale 
with  a  view  to  defeat  them.  On  the  contrary,  every  reason^-ble  intend- 
ment will  be  made  in  their  favor,  so  as  to  secure,  if  it  can  be  done 
consistently  with  legal  rules,  the  object  they  are  intended  to  accom- 
plish.**  And  courts  have  adopted  as  a  wise  public  policy  the  rule 
that  confidence  in  the  stability  of  judicial  sales  should  be  maintained, 
so  that  competitive  bidding  may  be  encouraged  by  the  assurance  that, 
in  the  absence  of  fraud  or  misconduct,  the  highest  bidder  will  be 
accepted  as  the  purchaser  of  the  property  offered  for  sale.*^  While 
it  is  often  said  that  tEe  accepted  bidder  at  such  a  sale  acquires  no 
independent  rights  until  the  sale  is  confirmed  by  the  court,  yet  he 
has  the  right  to  insist  that  the  court's  discretion  in  confirming  or 
rejecting  the  sale  be  exercised  according  to  fixed  rules,  and  not  arbi- 
trarily and  that  his  purchase  be  not  set  aside  by  the  court  upon 
reasons  which  condemned  without  cause.  He  is  entitled  not  only  to 
ask  but  to  have  confirmation  if  there  is  no  reason  valid  in  the  law 
for  refusal.  Accordingly,  where  it  appears  that  a  sale  has  been  fairly 
conducted  and  made,  in  conformity  with  the  statute  and  decree,  at 
a  price  not  inadequate,  and  that  the  sale  has  been  duly  reported  to 
the  court,  especially  when  no  objections  are  interposed  to  its  con- 

358,  4  S.  E.  303,  8  A.  S.  R.  66;  Stout  23  U.  8.  (L.  ed.)  938;  Thomas  v.  Mai- 

V.  Philippi  Mfg.,  etc.,  Co,,  41  W.  Va.  com,  39  Ga.  328,  99  Am.  Dec.  469  and 

339,  23  S.  E.  571,  56  A.  S.  R.  843.  note;  Gossam  v.  Donaldson,  18  B.  Mon. 

Note:  Ann.  Cas.  1913B  41.  (Ky.)  230,  68  Am.  Dec.  723;  Warfield 

6.  Moian  v.  Clark,  30  W.  Va.  358,  4  v.  Dorsey,  39  Md.  299,  17  Am.  Rep. 
S.  E.  303,  8  A.  S.  R.  66.  562;  Stewart  v.  Severance,  43  Mo.  322, 

7.  Pewabic  Min,  Co.  v.  Mason,  145  97  Am.  Dec.  392. 

U.  S.  349,  12  S.  Ct.  887,  36  U.  S.  (L.  Note:  20  A.  S.  R.  607. 

ed)  732.  11.  Camden  v.  Mayhew,  129  U.  S. 

8.  Hamilton  v.  Hamilton,  2  Rich.  73,  9  S.  Ct.  246,  32  U.  S.  (L.  ed.)  608; 
Bq.  (S.  C.)  356,  46  Am.  Dec.  58.  Pewabic  Min.  Co.  v.  Mason,  145  U.  S. 

9.  Dufour  V.  Camfranc,  11  Mart.  349,  12  S.  Ct,  887,  36  U.  S.  (L.  ed.) 
O.  S.  (La.)  607,  13  Am.  Dec.  360;  732;  George  v.  Norwood,  77  Ark.  216, 
Atkins  V.  Kinnan,  20  Wend.  (N.  Y.)  91  S.  W.  657, 113  A.  S.  R.  143,  7  Ann. 
241,  32  Am.  Dec.  534  and  note;  Per-  Cas.  171 ;  Bondorant  v.  Bondnrant,  251 
kins  V.  Dibble,  10  Ohio  433,  36  Am.  lU.  324,  99  N.  E.  306,  Ann.  Cas.  1914D 
Dee.  97  and  note;  Farr  v.  Sims,  Rich.  18  and  note;  Moore  v.  Triplett,  96  Va. 
£q.  Cas.  (S.  C.)  122, 24  Am.  Dec.  396.  603,  32  S.  E.  60,  70  A.  S.  R.  882  and 

Note:  28  Am.  Dec.  476.  note. 

10.  White  V.  Lnning,  93  U.  S.  514, 
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firmation,  the  court  has  not  the  discretion  arbitrarily  to  set  the  sale 
aside,  but  should  confirm  it ;  and  a  decree  setting  aside  the  sale  under 
such  circumstances  is  not  a  proper  exercise  of  discretion  and  will  be 
reversed  on  appeal.**  On  the  otiber  hand,  while  courts  may  generally 
be  expected  to  confirm  sales  which  have  been  conducted  according 
to  the  direction  and  upon  the  terms  prescribed  by  them  unless  inter- 
vening circumstances  should  make  it  unwise  or  unjust  to  do  so,** 
they  are  not  compelled  to  confirm  them,  and  no  purchaser  at  such  a 
sale  has  the  right  to  rely  absolutely  upon  the  order  of  the  court 
directing  the  sale  and  the  fact  that  the  agent  of  the  court  has  pursued 
the  terms  prescribed  thereby.**  Sometimes  the  court  may  refuse  to 
confirm  a  sale  as  originally  made  to  the  highest  bidder,  and  confirm 
it  to  him  upon  his  acceptance  of  the  term  of  the  court's  order  that 
it  would  be  confirmed  upon  his  agreeing  to  increase  his  bid  by  a 
certain  specified  amoimt.*^  Since  it  is  essential  that  no  sale  be  set 
aside  for  trifling  reasons,  or  on  account  of  matters  which  ought  to 
have  been  attended  to  by  the  complaining  party  prior  thereto,  regard 
may  properly  be  had  to  all  that  has  transpired  before,  for  the  conduct 
of  the  parties,  their  acts  and  omissions,  may  largely  interpret  their 
action  at  the  time  of  the  sale.** 

64.  Lapse  of  Time, — The  fact  that  many  years  have  elapsed  since 
the  judicial  sale  of  land  under  a  decree,  without  report  or  confirma- 
tion by  the  court,  will  not  debar  the  purchaser,  on  the  principle  of 
laches,  from  having  the  court  confirm  the  sale  and  execute  its  decree 
by  a  conveyance,  though  the  case  has  been  for  many  years  omitted 
from  the  court  docket,  but  without  any  order  of  rJiaTniqasil  or  discon- 
tinuance having  been  made.*'  So  a  deed  executed  by  commissioners 
appointed  to  sell  a  tract  of  land  to  satisfy  a  debt  was  held  to  vest  the 
grantee  with  legal  title  to  the  property  although  the  deed  was  not 
approved  and  confirmed  for  about  twenty-nine  years  after  the  sale.*' 
This  is  the  general  rule  as  among  the  original  parties  where  the  rights 
of  third  parties  have  not  intervened.  But  where  the  defense  of  laches 
or  limitations  is  made  by  subsequent  purchasers  claiming  adverse 
possession  the  case  will  be  different;  for  in  that  event  the  negligence 

12.  See  infra,  par.  82.  and  note. 

13.  Wells  y.  Lenox,  108  Ark.  366,  16.  Pewabio  Min.  Co.  v.  Mason,  145 
159  S.  W.  1099,  Ann.  Cas.  1914D  U.  U.  S.  349,  12  S.  Ct.  887,  36  U.  S.  (L. 

14.  Wells  V.  Lenox,  108  Ark.  366,  ed.)  732;  Hammond  v.  Gailleaud,  111 
159  S.  W.  1099,  Ann.  Cas.  1914D  11;  Cal.  206,  43  Pao.  607,  62  A.  S.  Bw  167 
Hart  V.  Burch,  130  HI.  426,  22  N.  E.  and  note. 

831,  6  L.R.A.  371;  Foor  v.  Mechanics'  17.  McGinnis   v.    Caldwell,   71   W. 

Bank,  etc.,  Co.,  144  Ky.  682,  139  S.  Va.  375,  76  S.  B.  834,  43  Lja.A.(N.S.) 

W.  840,  Ann.  Cas.  1913A  714.  630  and  note. 

15.  State  Nat.  Bank  v.  Neel,  53  Ark.  18.  Evans  v.  Spnrgin,  6  Orat  (Ya.) 
no,  13  S.  W.  700,  22  A.  S.  R.  185  107,  52  Am.  Dec.  105. 
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in  the  prosecution  of  the  cause  will  be  a  potent  consideration  against . 
confirmation.^'  Where  confirmation  in  pais  has  taken  place  by 
execution  of  a  deed  to  the  purchaser  followed  by  his  entry  into  posses- 
sion and  his  enjoyment  of  the  profits  for  a  period  of  yearsi  an  order 
of  confirmation  will  be  made  notwithstanding  the  fact  that  deprecia- 
tion in  value  and  lapse  of  time  axe  set  up  in  opposition  by  the  pur- 
chasers.*® But  if  an  unusual  or  unnecessary  delay  has  been  brought 
about  by  the  conduct  of  the  parties  to  the  litigation;  the  court  may 
take  this  into  consideration;  and  if  because  thereof  conditions  have 
substantially  changed,  either  in  the  property  or  the  relation  of  the 
parties;  the  court  may  be  justified  in  refusing  to  confirm  the  sale.^ 
Thus  a  purchaser  will  not  be  compelled  to  i^e  the  property  where 
by  act  of  the  parties  the  confirmation  has  been  delayed  so  long  that 
he  will  probably  suffer  loss,  or  even  that  he  cannot  have  the  benefit 
of  his  purchase  substantially  as  if  the  sale  had  been  completed  at  the 
time  contemplated  by  the  terms  of  the  sale.  And  where  a  valid  objec- 
tion was  made  to  the  title  by  a  purchaser  at  judicial  sale,  and  the 
defect  was  not  removed  until  about  a  year  after  the  sale,  the  property 
meanwhile  having  depreciated  in  value,  it  was  held  that  the  pur- 
chaser would  not  be  compelled  to  complete  the  contract.*  What  is 
an  unreasonable  delay  in  confirmation  must  depend  to  some  extent 
upon  the  circimistances  of  the  case;  and  the  court,  in  determining  the 
question,  must  exercise  a  sound  discretion  in  the  interest  of  fairness, 
prudence,  and  the  rights  of  all  concerned.*  Moreover,  mere  delay  in 
the  completion  of  the  sale  is  not  ground  for  relief.  It  must  appear 
that  some  detriment  has  followed  to  the  purchaser.^ 

65.  Fraud,  Misrepresentation,  Surprise  and  Mistake. — Confirma- 
tion will  generally  be  refused  when  there  has  beisn  fraud,  misconduct 
or  misrepresentation  upon  the  part  of  the  purchaser,  the  officer  selling, 
or  other  party  connected  with  the  sale,  relied  upon  by  the  party  object- 
ing, to  his  injury.*  Thus,  while  mere  silence  will  not  usually  con- 
stitute fraud  in  a  judicial  sale,  the  purchaser  may  have  the  sale  set 
aside  when  the  land  though  containing  but  thirteen  acres  was 
described  in  the  master's  notice  as  containing  about  twenty  acres, 
and  one  of  the  complainants  in  the  cause,  who  was  present  at  the  sale, 

19.  Note:  43  L.B.A.(N.S.)  630.  481,  37  A.  S.  R.  441, 18  L.II.A.  88  and 

20.  Note:  43  L.R.A.(N.S.)  630.  note;  Price  v.  Jnnkin,  4  Watts  (Pa.) 

1.  Note:  43  L.R.A.(N.S.)   630.  85,  28  Am,  Dec.  685  and  note;  Farr 

2.  Notes:    70    Am.    Dec.    585;    43  v.  Sims,  Rich.  Eq.  Cas.  (S.  C.)   122, 
Ii.RJL.(N,S.)  630.  24  Am.  Dec.  396;  Greenville  People's 

8.  Note:  70  Am.  Dee.  585.  Bank  v.  Bramlett,  58  S.  C.  477,  36  S. 

4.  Note:  70  Am.  Dee.  585.  E.  912,  79  A.  S.  R.  855. 

5.  Martin  v.  Bliglil^  4  J.  J.  Marsh.  Notes:  69  Am.  Dec.  604;  70  Am. 
(Ky.)  491,  20  Am.  Dee.  226  and  note;  Dec.  572,  583  et  seq.;  35  A.  S.  R.  126; 
8tewart  v.  Severance,  43  Mo.  322,  97  44  A.  8.  R.  747;  52  A.  S.  R.  179;  135 
Am.  Dec.  392;  Norton  v.  Nebraska  A.  S.  R.  921 ;  21  L.R.A.  46 ;  36  L.R. A. 
Loan,  etc.,  Co.,  35  Neb.  466,  53  N.  W.  441 ;  L.R. A.1915E  837. 
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knew  of  the  deficiency  but  concealed  the  fact  from  the  master  and 
the  bidders,  and  encouraged  them  to  bid.  The  master  should  insert 
nothing  in  the  description  of  the  property  sold  in  the  notice  or  adver- 
tisement of  sale  which  may  unduly  enhance  its  value  or  mislead  the 
purchaser,  and  such  statements  may  in  a  proper  case  amount  to 
fraud.*  However,  the  fraud  or  misrepresentation  of  a  third  party, 
not  imputable  to  any  of  the  parties  connected  with  the  proceeding 
and  without  collusion  with  them,  is  not  such  fraud  as  will  cause  the 
sale  to  be  set  aside  at  the  purchaser's  instance.^  In  like  manner  it 
has  been  held  that  a  representation  by  the  sheriff  and  the  clerk  of 
the  court  that  the  purchaser  would  obtain  a  perfect  title  does  not 
entitle  him  to  have  the  sale  set  aside  upon  proof  that  the. land  was 
subject  to  a  paramount  lien,  and  that  he  and  they  were  mistaken  in 
their  belief  that  the  sale  would  cut  off  the  lien,  when  none  of  the 
parties  to  the  action  united  in,  or  knew  of,  the  representation.®  And 
false  and  fraudulent  representations  at  a  partition  sale  by  one  of  the 
parceners  or  tenants  in  common  of  the  land  sold  will  not  affect  his 
cotenants  where  he  is  not  acting  as  their  agent  or  representative.** 
By  the  weight  of  authority,  the  retention  of  possession  by  a  former 
owner  of  chattels  sold  at  judicial  sale  is  not  per  se  a  badge  of  fraud, 
though  some  cases  have  held  that  such  possession  is  presumptively 
fraudulent  as  against  creditors. **  Mistake,  surprise  or  misapprehen- 
sion, not  attributable  to  the  fault  or  negligence  of  the  party  complain- 
ing, but  created  by  the  conduct  of  the  purchaser,  of  some  person 
interested  in  the  sale,  or  of  the  officer  who  conducts  the  sale,  may 
also  be  ground  for  refusing  confirmation,**  the  power  to  correct 
mistakes  and  to  avoid  any  transaction  made  under  the  influence  of 
mistake  being  one  of  the  most  ancient  heads  of  equity  jurisprudence.*- 
Thus,  the  purchaser  will  be  relieved  from  the  completion  of  his 

6.  Note :  70  Am.  Dec.  683  et  seq.  leaud,  111  Cal.  206,  43  Pac.  607,  52 

7.  Norton  v.  Nebraska  Loan,  etc.,  A.  8.  R.  167;  Page  v.  Kress,  80  Mich. 
Co.,  36  Neb.  466,  63  N.  W.  481,  37  85,  44  N.  W.  1052,  20  A.  S.  R.  504 
A.  S.  R.  441,  18  L.R.A.  88.  and  note;  Norton  v.  Nebraska  Loan, 

Note:  70  Am.  Dec.  683.  etc.,  Co.,  35  Neb.  466,  53  N.  W.  481, 

8.  Norton  v.  Nebraska  Loan,  etc.,  37  A.  S.  R.  441,  18  L.R.A.  88;  Green- 
Co.,  35  Neb.  466,  53  N.  W.  481,  37  ville  People's  Bank  v,  Bramlett,  58  S. 
A.  S.  R.  441, 18  L.R.A.  88.  C.  477,  36  S.  E.  912,  79  A.  S.  R.  855 ; 

9.  Note:  70  Am.  Dee.  683.  Roberts  v.   Roberts,   13   Grat.    (Va.) 

10.  Note:  36  L.R.A.(N.S.)  1018  et  639,  70  Am.  Dec.  435,  overruled  on  an- 
seq.  other  point  by  Childs  v.  Hurd,  25  W. 

11.  Griffith  V.  Bogert,  18  How.  158,  Va.  530. 

16  U.  S.  (L.  ed.)  307;  Geo^e  v.  Nor-  Notes:  69  Am.  Dec.  604;  70  Am. 
wood,  77  Ark,  216,  91  S.  W.  557,  113  Dec.  682  et  seq.;  36  A.  S.  R.  126;  52 
A.  S.  R.  143,  7  Ann.  Cas.  171;  Brasch  A.  S.  R.  179;  135  A,  S.  R.  921;  9 
V.  Mumey,  99  Ark.  324, 138  S.  W.  458,  L.R.A.  731;  21  L.R.A.  46;  L.R.A. 
Ann.  Cas.  1913B  38  and  note;  Good-   1915E  837. 

enow  V.  Ewer,  16  Cal.  461,  76  Am.  12.  Note:  69  Am.  Dec.  604,  See 
Dec.  540  and  note;  Hammond  v.  Cail-  Equity,  vol.  10,  p.  288  et  seq. 
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purchase,  and  his  deposit  restored,  when  it  appears  that  the  contract 
was  one  that  he  never  intended  to  make  and  was  entered  into  with- 
out fault  or  negligence  on  his  part,  as  where  he  was  justified  in  believ- 
ing that  the  lots  purchased  were  corner  lots,  when  in  fact  they  were 
not.^*  But  it  has  been  said  that  the  mistake  must  be  mutual  to  con- 
stitute ground  for  a  refusal  of  confirmation.^*  And  in  the  absence 
of  fraud,  misrepresentation  or  concealment,  the  court  will  not  inquire 
whether  there  has  been  an  actual  mistake  as  to  the  quantity  of  land 
sold  unless  the  mistake  was  mutual.  But  where  land  is  sold  as  con- 
taining a  given  quantity  of  acres,  and  it  appears  that  it  contains  less,  a 
deduction  will  be  made  unless  the  deficiency  is  of  such  a  nature  that 
had  it  been  known  it  would  have  prevented  the  purchase,  in  which 
case  the  purchaser  may  be  relieved  altogether.^**  A  purchaser  will 
not  ordinarily  be  released  upon  the  ground  of  his  mere  ignorance  or 
mistake  of  law,  particularly  if  accompanied  by  negligence  on  his 
part.^*  And  when  relief  is  sought  from  a  purchase  made  upon  a 
mistake  of  law  as  to  the  effect  of  a  decree  rendered  in  another  action 
there  would  seem  to  be  no  just  reason  why  the  ordinary  rule  as  to 
mistakes  of  law  should  not  apply.^'  It  is  said,  however,  that  relief 
should  be  granted  where  the  purchaser  or  parties  interested  have  been 
misled  by  a  mistake  of  law  as  to  the  operation  of  the  decree,  if  no 
prejudice  will  be  thereby  done  to  the  just  rights  of  others.*®  The 
party  injured  must  use  due  diligence  to  ascertain  the  facts.  The  sale 
will  not  be  set  aside  where  the  surprise  or  mistake  complained  of  is 
owing  to  the  neglect  or  inattention  of  the  party  injured,  or  of  a 
character  which  would  have  been  avoided  by  the  exercise  of  ordinary 
care.*^  And  the  objection  based  upon  the  mistake  should  be  made 
as  soon  as  the  mistake  is  discovered.'^ 

66.  Irregularity  and  Error. — A  departure  from  the  terms  of  the 
decree  of  sale,,  or  an  error  or  irregularity  in  the  proceedings,  to  the 
prejudice  of  an  interested  party  constitutes  sufficient  ground  for  a 
refusal  of  confirmation.*  Thus,  the  failure  of  the  officer  to  state  kny 
hoiir  for  ^  the  sale  is  a  most  serious  irregularity,  to  say  the  least,  which 

13.  Note:  70  Am.  Dec.  584.  17.  Goodenow  v.  Ewer,  16  Cal.  461, 

14.  Redd  v.  Dyer;  83  Va.  331,  2  S.   76  Am.  Dec.  540  and  note. 

E.  283,  6  A.  S.  R.  272  and  note.  18.  Goodenow  v.  Ewer,  16  Cal.  461, 

Notes:  70  Am.  Dec.  584;  135  A.  S.  76  Am.  Dec.  540  and  note;  Lowndes 

R.  921.  v.   Chisolm,   2  McCord   Eq.    (S.   C.) 

15.  Note:  70  Am.  Dec.  584.  455,  16  Am.  Dee.  667  and  note. 

16.  Goodenow  v.  Ewer,  16  Cal.  461,  19.  Notes:  70  Am.  Dec.  584;  100 
76  Am.  Dee.  540  and  note;  Norton  v.  Am.  Dec.  523. 

Nebraska  Loan,  etc.,  Co.,  36  Neb.  466,  20.  Note:  70  Am.  Dec.  584. 

53  N.  W.  481,  37  A.  S.  R.  441,  18  1.  Griffith  v.  Bogert,  18  How.  158, 

L.R.A.  88.  15  U.  S.  (L.  ed.)  307;  Camden  v.  May- 
Notes:  70  Am.  Dec.  584;  135  A.  S.  hew,  129  tJ.  S.  73,  9  S.  Ct.  246,  32 

R.  921;  21  L.R.A.  46.  TJ.  S.  (L.  ed.)  608;  McGuire  v.  Blount, 

See  infra,  par.  67.  199  U.  S.  142,  26  S.  Ct.  1,  50  U.  S. 
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justifies  the  court's  refusal  to  oonfirm,  especially  where  the  price  at 
which  the  property  was  sold  is  inadequate.*  But  it  is  essential  that 
the  person  attacking  the  sale  should  allege  and  establish  injury  to 
himself  resulting  from  the  irregularity  complained  of.*  The  sale  will 
not  be  disturbed  for  frivolous  or  slight  irregularities/  unless  there 
be  also  inadequacy  in  price.^  So  a  purchaser  will  not  be  relieved 
because  of  an  irregularity  which  cannot  injure  him^  or  which  can 
be  easily  amended;  nor  can  he  object  on  account  of  irregularities  cor- 
rected by  an  order  nunc  pro  tunc  and  which  do  not  affect  the  juris- 
diction of  the  court.*  But  where  irregularities  or  defects  exist  which 
require  further  or  other  proceedings  in  order  to  cure  them,  the  objec- 
tion of  an  intending  purchaser  based  upon  their  existence  should  not 
be  overruled  nor  his  contract  directed  to  be  completed.'  A  party 
who  has  acquiesced  in  an  irregularity  in  the  conduct  of  the  sale  with 
knowledge  of  its  existence,  and  who  cannot  show  affirmatively  that 
he  has  been  injured  thereby,  cannot  afterwards  be  heard  to  question 
its  validity  on  the  ground  of  such  irregularity.* 

67.  Void  Sale;  Defective  Title. — ^The  purchaser  at  a  judicial  sale 
being  always  entitled  to  such  interest  in  the  property  as  the  parties 
to  the  cause  had,  any  defect  in  the  proceedings  which  renders  the  sale 
so  void  that  it  cannot  transfer  the  parties'  interest  releases  him  from 
his  undertaking  and  enables  him  successfully  to  resist  any  action 
seeking  its  enforcement.*  So  if  the  court  was  wholly  without  juris- 
diction to  decree  the  sale  of  the  property  in  the  proceedings  then  before 
it,  he  may  successfully  rely  upon  that  want  of  jurisdiction  to  prevent 
confirmation  and  avoid  the  sale,  because  the  decree  of  sale  itself  is, 
in  such  a  case,  an  absolute  nullity.^*    He  may  refuse  to  complete 

(L.   ed.)    126;    (George   v.   Norwood,      Note:  70  Am.  Dec.  581. 

77  Ark.  216,  91  S.  W.  657,  113  A.  S.       4.  LeadviUe  Coal  Co.  v.  McCreery, 

R,  143,.  7  Ann.  Cas.  171;  Brasch  v.  141  U.  S.  476,  12  S.  Ct.  28,  35  U.  S. 

Mumey,  99  Ark.  324,  138  S.  W.  458,    (L.  ed.)  824. 

Ann.  Cas.  1913B  38  and  note ;  Ham-       6.  See  infra,  par.  70  et  seq.         » 

mond  V.  Cailleaud,  111  Cal.  206,  43       6.  Note:  70  Am.  Dec.  581.  ^ 

Pac.  607,  52  A.  S.  R.  167;  Bondurant      7.  Toole  v.  Toole,  112  N.  Y.  333, 19 

V.  Bondurant,  261  111.  324,  99  N.  E.  N.  E.  682,  8  A.  S.  R.  750,  2  L.B.A. 

306,  Ann.  Cas.  1914D  18  and  note;  465. 

Vollum  V.  Beall,  117  Md.  617,  83  Atl.       8.  In  re  Great  Western  Beet  Sugar 

1095,  Ann.  Cas.  1914D  16;  Toole  v.   Co.,  22  Idaho  528,  125  Pac.  799,  43 

Toole,  112  N.  Y.  333,  19  N.  E.  682,  8  L.R.A,{N,S.)  671. 

A.  S.  R.  750,  2  L.R.A.  465.  Note :  70  Am.  Dec.  581. 

Notes:  70  Am.  Dec.  581;  9  L.R.A.       9.  Notes:  70  Am.  Dec.  680  et  seq.; 
731;  Ann.  Cas.  1913B  41.  26  Am.  Rep.  39;  136  A.  S.  R.  917  et 

2.  Bondurant  v.  Bondurant,  251  111.  seq. ;  21  L.R.A.  45  et  seq. 

324,  99  N.  E.  306,  Ann.  Cas.  1914D  10.  Hamilton  v.  Traber,  78  Md.  26, 

18  and  note.  27  Atl.  229,  44  A.  S.  R.  258. 

3.  In  re  Great  Western  Beet  Sugai*  Note:  70  Am.  Dec.  580  et  seq. 
Co.,  22  Idaho  328,  126  Pac  799,  43  See  supra,  par.  3,  17  et  eeq. 
L.R.A.(N.S.)  671. 
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his  purchase  because  ihe^  court  had  no  jurisdiction  of  parties  or  sub- 
ject matter^  or  because  some  statutory  provision  has  been  violated,  or 
some  irregularity  has  intervened  which  makes  the  proceeding  invalid, 
or  where  from  want  of  proof  of  a  material  fact  it  appears  that  the 
decree  of  sale  is  liable  to  be  impeached  at  some  future  time.^^  If  it 
appears  from  the  record  that  there  are  persons,  not  made  parties  to 
the  suit;  who  were  interested  in  the  property,  he  should  be  released 
from  his  bid  unless  their  incapacity  to  taJce  by  reason  of  alienage  is 
established  by  the  record ;  ^^  and  the  same  rule  obtains  where  inter- 
ested parties  have  not  been  properly  summoned  and  have  not  appeared 
in  the  action.^*  Moreover,  he  is  entitled  to  have  lien  holders  made 
parties  and  their  rights  adjudicated;  and  a  decree  assuming  to  deter- 
nxine  the  question  of  incumbrances  in  the  absence  of  such  parties 
in  interest  and  to  compel  compliance  with  the  terms  of  sale  by  the 
purchaser,  being  without  binding  effect,  denies  him  the  redress  to 
which  he  is  plainly  entitled  upon  the  facts  developed  under  the  well 
settled  practice  in  such  case,  and  should  be  reversed.**  It  is  generally 
conceded,  too,  that  the  purchaser  is  entitled  to  receive  a  title  free 
of  equities  and  incumbrances  of  which  he  had  no  notice,  and  if  by 
the  sale  he  will  not  receive  such  a  title,  he  will  not  upon  making 
objection  be  compelled  to  complete  his  purchase,  but  may  resist  con- 
firmation and  be  released  therefrom,  unless  the  title  can  be  made 
good,  or  other  just  relief  awarded.** 

68.  Change  in  Value  or  Deficiency  in  Quantity  of  Property  Sold. — 
Inasmuch  as  the  title  of  a  purchaser  on  confirmation  relates  back 
to  the  moment  of  purchase,  he  is  entitled  to  the  property  in  its  then 
condition.  It  is  clear,  therefore,  that  if  after  sale,  but  before  con- 
firmation, the  property  is  destroyed  or  materially  injured  by  fire, 
flood,  or  other  cause  without  fault  on  his  part,  he  will  not  be  compelled 
to  comply  with  his  purchase,  and  may  resist  confirmation  on  that 
ground ;  *^  though  in  such  case  the  court  might  make  an  abatement 

11.  Notes:  70  Am.  Dec.  580;  21  2  Grat.  (Va.)  198,  44  Am.  Dec.  384; 
L.B.A.  46  et  seq.  Kirk  v.  Oakey,  110  Va.  67,  65  S.  E. 

12.  Toole  V.  Toole,  112  N.  Y.  333,  528,  135  A.  S.  R.  915  and  note. 

19  N.  E.  682,  8  A.  S.  R.  750,  2  L.R.A.  Notes:  70  Am.  Dec.  575  et  seq.;  44 

465  and  note ;  Kirk  v.  Oakey,  110  Va.  A.  S.  R.  747. 

67,  65  S.  E.  528, 135  A.  S.  R.  915.  See  infra,  par.  88. 

Notes :  70  Am.  Dec.  572  et  seq. ;  26  16.  Hammond  v.  Cailleaud,  111  Cal. 

Am.  Rep.  39;  135  A.  S.  R.  919  et  206,  43  Pac.  607,  52  A.  S.  R.  167; 

aeq.;  21  L.R.A.  47  et  seq.  Wagner  v.  Cohen,  6  Gill  (Md.)  97,  46 

18.  Notes:  70  Am.  Dec.  572  et  seq.;  Am.  Dec.   660  and  note;   Brewer  v. 

26  Am.  Rep.  39;  2  L.R.A.  465;  21  Herbert,  30  Md.  301,  96  Am.  Dec.  582 

Ii.R.A.  47.  and    note;    Houston    v.    Aycock,    5 

14.  Kirk  ▼.  Oakey,  UO  Va.  67,  65  Sneed  (Tenn.)  406,  73  Am.  Dec.  131; 
S.  E.  528,  135  A.  S.  R.  915.  Taylor  v.  Cooper,  10  Leigh  (Va.)  317, 

15.  Toole  V.  Toole,  112  N.  Y.  333,  34  Am.  Dec.  737;  Virginia  Fire,  etc., 
19  N.  E.  682,  8  A.  S.  R.  750,  2  L.R.A.  Ins.  Co.  v.  Cottrell,  85  Va.  857,  9  S. 
465  and  note;  Threlkelds  v.  Campbell,  E.  132,  17  A.  S.  R.  108  and  note; 
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in  the  purchase  price  atid  confirm  the  sale,  where  this  seems  to  be 
the  proper  course  under  the  circumstances.*^  The  test  is  whether  the 
substantial  inducement  to  the  purchaser  has  been  destroyed.*^  Con- 
versely, and  upon  similar  reasoning,  if  the  property  before  confirma- 
tion of  the  sale  appreciates  in  value,  by  the  accidental  falling  in  of 
lives,  or  other  means,  justice  to  the  owner  of  the  estate  requires  that 
confirmation  be  refused  and  a  resale  ordered  unless  the  purchaser 
makes  compensation  for  the  increased  value.**  In  some  jurisdictions, 
however,  it  is  held  that  where,  subsequently  to  a  judicial  sale  and 
the  signing  of  the  conditions  of  sale  by  the  purchaser,  but  prior  to 
confirmation,  the  property  is  accidently  destroyed,  the  purchaser  must 
sustain  the  loss,  and  will  not  be  released  because  of  such  destruction ; 
and  on  the  other  hand,  he  will  be  entitled  to  any  increase  in  value 
during  the  same  period.*®  Where  land  is  sold  by  the  acre  and  it  is 
discovered  to  be  short  of  the  stipulated  or  described  quantity  con- 
firmation will  be  refused  or  an  abatement  of  the  purchase  price  will 
be  allowed.*  But  the  purchaser  is  deemed  to  be  warned  to  ascertain 
for  himself  the  area  of  the  property  where  an  entire  tract  consisting 
of  a  certain  number  of  acres  "more  or  less"  is  offered;  and  in  such 
a  case  he  cannot  complain  of  a  deficiency.* 

69.  Other  Grounds  for  Refusing  Confirmation. — In  general,  a  court 
will  refuse  confirmation  whenever  it  sufficiently  appears  that  the 
manner  or  circumstances  in  which  the  sale  was  conducted,  or  the 
acts  or  omissions  of  the  parties  concerned,  have  been  such  as  to  lead 
to  the  infliction  of  substantial  wrong  or  injustice  upon  any  interested 
party  who  opposed  confirmation.'  Prevalence  of  yellow  fever  at  the 
time  and  place  of  sale,  owing  to  which  a  large  part  of  the  population 
had  removed,  business  had  been  generally  suspended,  and  the  owner 
did  not  attend  the  sale,  furnishes  a  good  groimd  for  setting  aside  a 
sale  at  a  sacrifice;  for  it  is  impossible  to  suppose  that  under  such 
circumstances  property  could  bring  anything  like  its  fair  value.*    The 

Stout  V.  Philippi  Mfg.,  etc.,  Co.,  41  406,  74  Atl.  987,  139  A.  S.  R.  770. 
W.  Va.  339,  23  S.  E.  571,  66  A.  S.  R.       Note:  70  Am.  Dec.  686. 
843.  1.  Greenville     People's     Bank     v. 

Notes:  70  Am.  Dec.  585;  9  A.  S.  R.  Bramlett,  58  S.  C.  477,  36  S.  E.  912, 

467 ;  69  L.R. A.  39.  79  A.  S.  R.  855 ;  Castleman  v.  Castle- 

17.  People's  Bank  v.  Bramlett,  58  man,  67  W.  Va.  407,  68  S.  E.  34,  28 
S.  C.  477,  36  S.  E.  912,  79  A.  S.  R.  L.R.A.(N.S.)  393. 

855;  Taylor  v.  Cooper,  10  Leigh  (Va.)  Note:  70  Am.  Dec.  584. 

317,  34  Am.  Dec.  737;  Stout  v.  Philip-  See  infra,  par.  86,  116. 

pi  Mfpr.,  etc.,  Co.,  41  W.  Va.  339,  23  2.  Note:  21  L.R.A.  48.     See  infra, 

S.  E.  671,  56  A.  S.  R.  843.  par.  86,  116,  149. 

Note:  70  Am.  Dec.  686.  3.  Pewabic  Min.  Co.  v.  Mason,  345 

See  infra,  par.  116.  U.  S.  349, 12  S.  Ct.  887,  36  U.  S.  (L. 

18.  Note:  70  Am.  Dec.  585.  ed.)  732.     See  supra,  par.  63. 

19.  Taylor    v.    Cooper,    10    Leigh  4.  Littell  v.  Zunts,  2  Aku  256|  36 
(Va.)  317,  34  Am.  Dec.  737.  Am.  Dec.  415. 

20.  Cropper  v.  Brown,  76  N.  J.  Eq. 
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sale  may  also  be  refused  confirmation  without  any  consideration  of 
conflicting  evidence  as  to  the  sufficiency  of  the  selling  price,  where 
it  was  made  on  a  day  so  inclement  that  persons  intending  to  bid 
were  deterred  from  attending,  only  one  bidder,  a  resident  at  the 
place,  being  present.*  When  a  party,  too,  is  prevented  frorn  being 
at  the  sale  by  sickness,  by  reason  of  which  the  property  is  sold  at  a 
sacrifice,  it  cannot  be  said  that  the  chancellor  abused  his  discretion 
in  ordering  the  property  resold.*  So  where  the  owner  of  the  land, 
who  was  able  to  buy  if  allowed  time  for  the  purpose,  was  assured  that 
a  sale  would  not  be  advertised  without  notice  to  him,  and  the  agree- 
ment was  violated  and  the  property  sold  at  a  sacrifice,  the  court  does 
ri^t  to  refuse  to  approve  the  sale.^  Other  groimds  for  withholding 
confirmation  are  acts  and  announcements  tending  to  stifle  or  suppress 
competition  at  the  sale,^  unlawful  combinations  among  bidders,*  in 
some  instances  the  offer  of  an  advance  bid  after  the  property  has  been 
struck  off,**  inadequacy  of  the  price  at  which  the  property  has  been 
sold  **  and  the  sale  of  the  highest  bid  at  an  advance.*'  And  it  is 
within  the  discretion  of  the  court  to  refuse  to  confirm  the  sale  as 
originally  made,  and  to  confirm  it  upon  the  purchaser  agreeing  to 
increase  his  bid  by  a  certain  amoimt.*'  But  a  sale  after  long  litigation 
will  not  necessarily  be  set  aside  because  made  at  a  time  of  severe 
financial  depression  especially  affecting  property  of  the  kind  sold, 
particularly  where  the  sale  has  been  delayed  for  years  by  the  efforts 
of  the  defendant.**  And  confirmation  is  not  prevented  because  of 
the  purchaser's  death  after  the  sale.** 

Inadequacy  of  Price 

70.  In  General. — ^A  judicial  sale  regularly  made  in  the  manner 
prescribed  by  law,  upon  due  notice,  and  without  fraud,  unfairness, 
surprise  or  mistake,  will  not  generally  be  set  aside  or  refused  con- 
firmation on  accoimt  of  mere  inadequacy  of  price,  however  great, 
unless  the  inadequacy  is  so  gross  as  to  shock  the  conscience  and  raise 
a  presumption  of  fraud,  unfairness,  or  mistake.**    Where  property 

5.  Roberts    v.    Roberts,    13    Grat.       IS.  State  Nat.  Bank  v.  Neel,  53  Ark. 
(Va.)  639,  70  Am.  Dec.  435.  110, 13  S.  W.  700,  22  A.  S.  R.  185  and 

6.  Foor  V.   Medianics'   Bank,   etc.,  note. 

Co.,  144  Ky.  682, 139  S.  W.  840,  Ann.  14.  Pewabic  Min.  Co.  v.  Mason,  145 
Cas.  1913A  714.  U.  S.  349,  12  S.  Ct.  887,  36  U.  S.  (L. 

7.  Bondurant  v,  Bondurant,  251  111.  ed.)  732. 

324,  96  N.  E.  306,  Ann.  Cas.  1914D       16.  Cronkbite  v.  Buchanan,  59  Kan. 

18  and  note.  541,  53  Pae.  863,  68  A.  S.  R.  379. 

8.  See  snpra,  par.  49.  Note:  43  L.R.A.(N.S.)  630. 

9.  See  snpra,  par.  50.  16.  Graffam  v.  Burgess,  117  U.  S. 

10.  See  sapra,  par.  52.  180,  6  S.  Ct.  686,  29  U.  S.  (L.  ed.) 

11.  See  infra,  par.  70  et  seq.  839;  Pewabic  Min.  Co.  v.  Mason,  145 

12.  See  supra,  par.  53.  U.  S.  349,  12  S.  Ct.  887,  36  U.  S.  (L. 
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is  struck  oflF  at  a  sum  largely  in  excess  of  the  upset  price,  it  is  hardly 
necessary  to  say  that  there  is  no  shocking  inadequacy  of  price.^'  So, 
where  there  have  been  two  public  sales  of  the  property  not  far  apart 
in  time,  one  under  a  trust  deed  and  the  other  a  judicial  sale,  at  both 
of  which  the  property  brought  the  same  price,  and  where  an  affidavit 
has  been  filed  stating  that  the  property  sold  for  a  fair  valuation,  the 
court  will  not  set  aside  the  sale  on  the  ground  of  inadequacy  of  price 
upon  the  filing  of  affidavits  stating  the  affiants'  belief  that  in  the 
near  future  the  property  could  be  sold  at  an  advance  of  from  five 
hundred  to  one  thousand  dollars  over  the  actual  selling  price.^®  And 
a  sale  conducted  with  fairness  cmd  regularity  should  not  be  set  aside 
for  gross  inadequacy  of  price  upon  conflicting  evidence  as  to  whether 
it  sold  at  or  above  ihe  fair  market  value,  even  though  an  advance 
bid  is  subsequently  made  of  one  fourth  over  the  price  at  which 
the  property  was  knocked  down.^^  In  many  cases  however,  the  sale 
has  been  set  aside  because  the  price  obtained  was  so  inadequate  as  to 
be  deemed  in  itself  to  evidence  fraud,  rarprise  or  mistake,  etc.'^ 
Where  land  worth  eight  thousand  dollars  is  sold  for  one  thousand, 
five  hundred  dollars,  the  price  is  so  grossly  inadequate  as  to  raise  an 
inference  of  unfairness,  and  the  sale  should  be  set  aside,  especially 

ed.)  732;  Littell  v.  Zuntz,  2  Ala.  256,  46  Am.  Dec.  58;  Einkaid  v.  Bossa,  31 
36  Am.  Dec.  415;  Brittin  v.  Handy,  20  S.  D.  559,  141  N.  W.  969,  Ann.  Cas. 
Ark.  381,  73  Am.  Dec.  497  and  note;  1915D  1098;  Roger  v.  Whitham,  66 
George  v.  Norwood,  77  Ark.  216,  91  S.  Wash.  190, 105  Pac.  628, 134  A.  S.  B. 
W.  557, 113  A.  S.  R.  143,  7  Ann.  Cas.  1105,  21  Ann.  Cas.  272;  MiUer  v. 
171  and  note;  Wells  v.  Lenox,  108  Winslow,  70  Wash.  401,  126  Pac.  906, 
Ark.  366,  159  S.  W.  1099,  Ann.  Cas.  Ann.  Cas.  1914B  833;  Moran  v.  Clark, 
1914D  11 ;  Oswald  v.  Johnson,  140  30  W.  Va.  368,  4  S.  E.  303,  8  A.  S.  R. 
Ga.  62,  78  S.  E.  333,  Ann.  Cas.  1914D  66;  Two  Rivers  Mfg.  Co.  v.  Beyer,  74 
1  and  note;  Smith  v.  Huntoon,  134  111.  Wis.  210,  42  N.  W.  232,  17  A,  S.  R. 
24,  24  N.  E.  971,  23  A.  S.  R.  646;  131  and  note. 

Clark  y.  Glos,  180  HI.  556,  54  N.  E.       Notes:  20  A.  S.  R.  504;  51  A.  8.  R. 
631,  77  A.  S.  R.  223  and  note;  Bon-  532;  100  A.  S.  R.  160. 
durant  v.  Bondorant,  251  III  324,  96       17.  Pewabio  Min.  Co.  v.  Mason,  145 
N.  E.  306,  Ann.  Cas.  1914D  18  and  U.  S.  349,  12  S.  Ct.  887,  36  U.  S. 
note;  Koch  v.  West,  118  la.  468,  92   (L.  ed.)  732. 

N.  W.  663,  96  A,  S.  R.  394;  Foor  v.  18.  Moran  v.  Clark,  30  W.  Va.  368, 
Mechanics'  Bank,  etc.,  Co.,  144  Ky.  4  S.  E.  303,  8  A.  S.  R.  66. 
682,  139  S.  W.  840,  Ann.  Cas.  1913A  19.  Geoi^e  v.  Norwood,  77  Ark.  216, 
714;  VoUum  v.  Beall,  117  Md.  617,  83  91  S.  W.  667, 113  A.  S.  R.  143,  7  Ann. 
Atl.  1096,  Ann.  Cas.  1914D  16  and  Cas.  171  and  note;  VoUum  v.  Beall, 
note;  Page  v.  Kress,  80  Mich.  85,  44  117  Md.  617,  83  Atl  1095,  Ann.  Cas. 
N.  W.  1062,  20  A.  S.  R.  504;  Rogers,  1914D  16  and  note.  See  supra,  par. 
etc..  Hardware  Co.  v.  Cleveland  Bldg.  62. 

Co.,  132  Mo.  442,  34  S.  W.  57,  63  A.       20.  Einkaid  v.  Rossa,  31  8.  D.  569, 
S.  R.  494  and  note,  31  L.R.A.  335 ;  Os-  141  N.  W.  969,  Ann.  Cas.  1916D  1098. 
good  y.  Franklin,  2  Johns.  Ch.  (N.  T.)       Notes:  Ann.  Cas.  1913B  38, 41;  Aim. 
1,  7  Am.  Dee.  613  and  note;  Hamilton   Cas.  1914D  8  et  seq. 
V.  Hamilton,  2  Rich.  Eq.  (S.  C.)  355, 
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when  the  interests  of  minors  are  involved.^  Inadequacy  of  price 
caused  by  any  act  of  the  owner  of  the  property,  or  by  his  direction 
or  authority,  is  not  ground  for  settmg  aside  the  sale,  except,  perhaps, 
where  it  may  injure  third  persona  who  are  not  at  fault*  But  where 
the  rights  of  infants  are  involved,  a  sale  at  an  inadequate  price  may 
be  set  aside.*  The  same  rule  has  been  held  to  apply  in  the  case  of  a 
homestead  ^  and  the  insanity  of  the  person  whose  property  is  sold, 
since  it  deprives  him  of  an  opportunity  to  protect  his  interests,  justifies 
a  refusal  to  confirm  a  sale  at  an  inadequate  price,  particularly  where 
proper  notice  of  sale  is  not  given,  or  fraud  is  practiced.*  It  has  been 
said  generally  in  some  jurisdictions  that  the  inadequacy  of  price  need 
not  be  so  great  as  to  shock  the  conscience  in  order  to  prevent  the  con- 
firmation of  a  sale.*  If  the  owner  of  property  does  not  object  to 
the  confurmation  of  a  judicial  sale  thereof  upon  the  ground  of  in- 
adequacy of  price,  he  is  thereafter  estopped  ftom  denying  the  adequacy 
of  price  obtained  under  the  conditions  of  the  sale.'  If  objection  to 
the  sale  is  made  upon  the  ground  that  the  property  sold  for  less  than 
it  was  worth,  and  a  resale  is  asked  to  secure  more  money,  the  parties 
objecting  to  the  confirmation  may  sometimes  be  required  to  bring 
the  money  into  court,  ^or  make  a  binding  advance  bid  or  guaranty 
against  loss  on  the  resale.* 

71.  Additional  Circumstances.~If  the  inadequacy  of  the  price  real- 
ized at  a  sale  is  so  gross  as  to  shock  the  conscience,  or  if  in  addition 
to  gross  inadequacy  in  price  the  purchaser  has  been  guilty  of  any 
unfairness,  or  has  taken  any  undue  advantage,  or  if  the  owner  of 
the  property  or  party  interested  in  it  has  been  for  any  reason  misled 
or  surprised,  then  the  sale  will  be  regarded  as  void,  and  will  be 
refused  confirmation  and  set  aside.  Furthermore,  great  iaadequacy 
in  price  is  in  itself  a  circumstance  of  suspicion,  and  requires  only 
slight  circumstances  indicative  of  unfairness  or  fraud  in  the  conduct 
of  the  party  benefited  to  justify  setting  the  sale  aside.*    Indeed,  the 

1.  Johnson  v.  Avery,  60  Minn.  262,  8.  Bondnrant  v.  Bondnrant,  251  HL 
62  N.  W.  283, 51  A.  S.  R.  529  and  note.  324,  96  N.  E.  306,  Ann.  Cas.  1914D 

2.  Weaver  v.  Nugent,  72  Tex.  272,  18  and  note. 

10  S.  W.  458,  13  A.  S.  B.  792  and      9.  Graffam  v.  Burgees,  117  U.  S. 

note.  180,  6  S.  Ct.  686,  29  U.  S.  (L.  ed) 

Note:  51  A.  S.  R.  532.  839;  littell  v.  Zuntz,  2  Ala.  256,  36 

3.  Johnson  v.  Avery,  60  Minn.  262,  Am.  Dec.  415;  Brasch  v.  Mnmey,  99 
62  N.  W.  283,  51  A.  S.  R.  529  and  Ark.  324,  138  S.  W.  458,  Ann.  Cas. 
note.  1913B  38  and  note;  Wells  v.  Lenox, 

Note:  Ann.  Cas.  1914D  8.  108  Ark.  366,  159  S.  W.  1099,  Ann. 

4.  Note:  Ann.  Cas.  1914D  5.  Cas.  1914D  11  and  note;  Oswald  v. 

5.  Note :  Ann.  Cas.  1914D  8.  Johnson,  140  Ga.  62,  78  S.  E.  333, 

6.  Note:  Ann.  Cas.  1914D  4.  Ann.  Cas.  1914D  1;  Smith  v.  Huntoon, 

7.  Hammond  v.  CaiUeaud,  111  Cal.  134  lU.  24,  24  N.  E.  971,  23  A.  S.  R. 
206,  43  Pac.  607,  52  A.  S.  R.  167  and  646;  Mills  v.  Rogers,  2  Litt.  (Ky.) 
note.  217,  13  Am.  Dee.  263;  Foor  v.  Me- 
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law  upon  this  subject  really  amounts  to  little  more  than  a  rule  of 
evidence.  Inadequacy  of  price  may  be  circumstantial  evidence  of 
fraud;  and  of  course  the  more  inadequate  the  price,  the  stronger 
the  circumstance  pointing  to  fraud.  But  human  experience  has 
demonstrated  that  such  evidence  is  by  no  means  trustworthy;  that 
many  sales  are  made  at  an  inadequate  price  to  which  no  taint  of 
fraud  or  unfairness  is  attached,  and  so  it  is  provided  that  a  sale  may 
not  be  set  aside  for  inadequacy  of  price  alone,  but  that  there  must,  as 
a  rule,  be  coupled  with  it  other  and  corroborating  evidence  of  fraud, 
unfairness  or  mistake,  or  other  grounds  for  setting  the  sale  aside.^^ 
-  What  causes  in  addition  to  inadequacy  of  price  are  sufficient  to  lead 
the  court  to  withhold  confirmation  from  a  sale  at  a  sacrifice  cannot 
well  be  reduced  to  any  general  rule,  but  they  must  be  such  as  were 
calculated  to  prevent  the  property  from  bringing  its  value,  or  some- 
thing reasonably  near  what  it  should  bring  at  a  public  sale,  and  which 
on  the  particular  occasion  have  actually  produced  that  effect.^^  Each 
case  stands  on  its  own  peculiar  facts.  ^^  But  in  numerous  instances 
confirmation  has  been  refused  sales  at  an  inadequate  price  where  it 
appeared  that  the  notice  of  sale  was  irregular  or  deficient,**  that  the 
sale  was  held  at  an  improper  time  and  place,**  that  the  attendance 
of  an  interested  party  at  the  sale  was  prevented,*^  that  the  sale  was 

ehanics'  Bank,  etc.,  Co.,  144  Ky.  682,  rant,  251  111.  324,  96  N.  E.  306,  Ann. 

139  S.  W.  840,  Ann.  Cas.  1913 A  714;  Cas.  1914D  18  and  note. 

Johnson  v.  Aveiy,  60  Minn.  262,  62  Note :  Ann.  Cas.  1914D  6  et  seq. 

N.  W.  283,  51  A.  S.  R.  529  and  note;  14.  Littell  v.  Zuntz,  2  Ala.  256,  36 

Rogers,  etc..  Hardware  Co.  v.  Cleve-  Am.    Dec.    415;    Foor   v.    Mechanics' 

land  Bldg.  Co.,  132  Mo.  442,  34  S.  W.  Bank,  etc.,  Co.,  144  Ky.  682,  139  S. 

57,  53  A.  S.  R.  494  and  note,  31  L.R.A.  W.  840,  Ann.  Cas.  1913A  714 ;  John- 

335;  Farr  v.  Sinas,  Rich.  Eq.  Cas.  (S.  son  v.  Avery,  60  Minn.  262,  62  N.  W. 

C.)   122,  24  Am.  Dec.  396  and  note;  283,  51  A.  S.  R.  529. 

Hamilton   v.   Hamilton,   2   Rich.   Eq.  Notes:  38  L.R.A.(N.S.)   248;  Ann. 

(6.  C.)  355,  46  Am.  Dec.  58;  Kinkaid  Cas.  1914D  6  et  seq. 

V.  Rossa,  31  S.  D.  559, 141  N.  W.  969,  15.  Littell  v.  Zunte,  2  Ala.  256,  36 

Ann.  Cas.  1915D  1098 ;  Roger  v.  Whit-  Am.  Dec.  415;  Wells  v.  Lenox,  108 

ham,  56  Wash.  190,  105  Pac.  628,  134  Ark.  366,  159  S.  W.  1099,  Ann.  Cas. 

A.  S.  Rcll05,  21  Ann.  Cas.  272;  Mil-  1914D  11  and  note;  Oswald  v.  John- 

ler  V.  Winslow,  70  Wash.  401,  126  son,  140  Ga.  62,  78  S.  E.  333,  Ann. 

Pac.  90Q,  Ann.  Cas.  1914B  833.  Cas.  1914D  1  and  note;  Bondurant  v. 

Notes:  20  A.  S.  R.  504;  Ann.  Cas.  Bondurant,  251  111.  324,  96  N.  E.  306, 

1914D  3  et  seq.  Ann.  Cas.  1914D  18  and  note;  Foor  v. 

See  supra,  par.  70.  Mechanics'  Bank,  etc.,  Co.,  144  Ky. 

10.  Note :  Ann.  Cas.  1914D  5.  682,  139  S.  W.  840,  Ann.  Cas.  1913A 

11.  Note:  Ann.  Cas.  1914D  6.  714;   Rogers,  etc..  Hardware   Co.  ▼. 

12.  Roger  v.  Whitham,  56  Wash.  Cleveland  Bldg.  Co.,  132  Mo.  442,  34 
190,  105  Pac.  628,  134  A.  8.  R.  1105,  S.  W.  57,  53  A.  S.  R.  494  and  note, 
21  Ann.  Cas.  272.  31  L.R.A.  335;  Einkaid  v.  Rossa,  31 

13.  Rogers,  etc..  Hardware  Co.  v.  S.  D.  559,  141  N.  W.  969,  Ann.  Cas. 
Cleveland  Bldg.  Co.,  132  Mo.  442,  34  1915D  1098. 

S.  W.  57,  53  A.  8.  R.  494  And  note.       Note :  Ann.  Cas.  1914D  6  et  seq. 
31  L.R.A.  335;  Bondurant  v.  Bondu- 
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improperly  or  fraudulently  conductedj^^  or  that  the  successful  bidder 
by  reason  of  his  relation  to  the  prooeeding^  was  not  competent  to 
purchase.^' 

Setting  Sale  Adde  after  Confirmation 

72.  In  General. — ^A  decree  confirming  or  refusing  to  confirm  a  judir 
eial  sale,  as  we  have  seen,  is  a  final  decree  which  is  open  to  attack 
only  by  such  methods  as  may  be  available  to  set  aside  other  decrees 
of  like  character.^^  It  is  accordingly  held  that  when  the  term  of  the 
court  at  which  the  order  of  confirmation  was  made  has  lapsed,  and 
the  order  has  thereby  become  final,  the  court  ordinarily  has  no  power 
to  set  it  aside  at  a  subsequent  term.^*  But  the  right  to  set  aside  a 
sale  made  by  an  order  of  the  court  of  ichancery,  when  a  proper  case 
is  presented,  must  of  necessity  be  an  attribute  of  that  court;  for  the 
same  power  is  exercised  by  a  court  of  law,  when  its  process  has  been 
abused,  and  the  power  of  a  court  of  chancery  certainly  cannot  be 
inferior,'®  and  while  the  order  of  confirmation  cures  all  errors  and 
irregularities  in  the  proceedings,^  it  goes  only  to  the  record,  and  does 
not  in  any  way  operate  to  bar  an  inquiry  into  the  sale  or  its  conse- 
quences at  the  instance  of  one  who  has  been  defrauded  thereby. 
Accordingly,  the  court  has  power  to  vacate  a  sale  and  the  order  con- 
firming it,  in  a  direct  proceeding  brought  for  that  purpose  in  the 
cause  in  which  the  sale  and  confirmation  were  had,*  based  upon 
grounds  sufiicient  to  justify  the  setting  aside  of  a  final  decree  in 
equity,  and  begun  within  Uie  time  and  in  the  manner  required  in 
such  cases.*    And  if  the  sale  is  vacated  accordingly,  the  decree  of 

16.  Wells  V.  Lenox,  108  Ark.  366,  Pac.  906,  Ann.  Cas.  1914B  833. 
159  S.  W.  1099,  Ann.  Cas.  1914D  11       Notes:  51  A.  S.  R.  532;  38  L.R.A. 
and  note;  Smith  v.  Huntoon,  134  111.    (N.S.)  248;  Ann.  Cas.  1914D  7  et  seq. 
24,  24  N.  E.  971,  23  A.  S.  R.  646;       17.  MiUer   v.    Winslow,   70    Wash. 
Bondurant  v.  Bondurant,  251  III.  324,  401,  126  Pae.  906,  Ann.  Cas.  1914B 
96  N.  E.  306,  Ann.  Cas.  1914D  18  and  833;    Roger  ▼.   Whitham,   56   Wash, 
note;  Mills  v.  Rogers,  2  latt.   (Ky.)   190,  105  Pae.  628,  134  A.  S.  R.  1105, 
217, 13  Am.  Dec.  263 ;  Foor  ▼.  Mechan-  21  Ann.  Cas.  272. 
ios'  Bank,  etc.,  Co.,  144  Ey.  682,  139       Note:  Ann.  Cas.  1914D  8. 
S.   W.   840,   Ann.    Cas.   1913A   714;       See  infra,  par.  77  et  seq. 
Johnson  v.  Avery,  60  Minn.  262,  62       18.  See  supra,  par.  61,  and  see  gener- 
N.  W.  283,  51  A.  S.  R.  529  and  note;  ally,  Judgments,  rol.  15,  p.  885  et  seq. 
Rogers,  et<S.,  Hardieare  Co.  ▼.  Cleve-       19.  State  Nat.  Bank  y.  Neel,  53  Ark. 
land  Bldg.  Co.,  132  Mo.  442,  34  S.  W.  110, 13  S.  W.  700,  22  A.  S.  R.  185  and 
57,  53  A.  S.  R.  494  and  note,  31  L.R.A.  note. 

335;   Farr  v.   Sims,   Rich.   Eq.   Cas.       20.  litteU  v.  Znntz,  2  Ala.  256,  36 
(8.  Ci)    122,  24  Am.  Dee.  396  and  Adi.  Dec  415. 
note;  Einkaid  v.  Rossa,  31  S.  D.  559,       1.  See  supra,  par.  62. 
141  N.  W.  969,  Ann.  Cas.  1915D  1098;       2.  MiUer  v.  Wmslow,  70  Wadi.  401, 
Weaver  v.  Nugent,  72  Tex.  272,  10  126  Pac.  906,  Ann.  Cas.  1914B  833. 
8.  W.  458,  13  A.  S.  R.  792  and  note;       3.  Milwaukee,  etc.,  R.   Co.  v.  Mil- 
HiUer  v.  Winslow,  70  Wa^.  401,  126   waukee,  etc.,  R.  Co.,  2  Wall.  609,  17 
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annulment  detennines  the  status  of  the  title  to  4he  property  sold  as 
between  the  parties  to  the  sale,  and  the  validity  of  the  decree  cannot 
be  impeached  collaterally.  So  where  it  is  based  upon  the  finding  bb 
a  matter  of  fact  that  the  sale  had  not  been  completed  and  that  the 
title  did  not  vest  in  the  purchaser,  an  insurance  company  cannot 
show  in  a  collateral  action  that  a  sale  had  been  made  and  one  of  the 
conditions  of  its  policy  thereby  violated.* 

73.  Grounds. — It  is  by  no  means  a  matter  of  discretion  with  the 
court  to  rescind  a  sale  which  it  has  once  confirmedi  nor  is  the  sale 
to  be  rescinded  for  mere  inadequacy  of  price,  or  for  an  increase  of 
price  alone,  irregularity,  and  the  ]ike.  Some  special  ground  must 
be  laid  such  as  fraud  and  collusion,  accident,  mutual  mistake,  breach 
of  trust,  or  misconduct  upon  the  part  of  the  purchaser,  or  other  party 
connected  with  the  sale,  which  has  worked  injustice  to  the  party  com- 
plaining and  was  unknown  to  him  at  the  time  the  sale  was  con- 
firmed.* Hence,  a  judicial  sale  will  not  be  vacated  after  confirmation 
because  of  the  subsequent  discovering  of  a  valuable  mine  adjacent 
to  the  premises  whereby  their  market  value  has  increased,  even  though 
the  purchase  money  has  not  yet  been  paid,  unless  there  was  fraud 
in  concealing  the  existence  of  the  mine  before  the  order  of  confirma- 
tion was  entered.*  And  whatever  the  effect  of  putting  in  an  advance 
bid  before  confirmation,  it  is  necessary  to  show  a  very  strong  case, 
with  special  circumstances,  to  induce  the  court  to  open  the  biddings 
after  the  sale  has  been  confirmed.^  Something  more  than  mere  inade- 
quacy of  price  must  appear  before  a  confirmed  sale  can  be  disturbed ;  * 

U.  S.  (L.  ed.)  886;  Littell  v.  Zuntz,  2  2  Ala.  256,  36  Am.  Dec.  415;  State 

Ala.  256,  36  Am.  Dec.  415;  State  Nat.  Nat.  Bank  v.  Neel,  53  Ark.  110,  13 

Bank  v.  Neel,  53  Ark.  110,  13  S.  W.  S.  W.  700,  22  A.  S.  R.  186  and  note; 

700,  22  A.  S.  R,  185  and  note;  MUler  Martin  v.  Blight,  4  J.  J.  Marsh.  (Ky.) 

V.  Henry,  105  Ark.  261,  150  S.  W.  491,  20  Am.  Dee.  226  and  note;  Kean 

700,  Ann.  Cas.  1914D  754;  Interna-  v.  Newell,  1  Mo.  754, 14  Am.  Dec.  321; 

tional  Wood  Co.  v.  National  Assur.  Stewart  v.  Severance,  43  Mo.  322,  97 

Co.,  99  Me.  415,  59  Atl.  544,  105  A.  Am.  Dec.   392;   Norton  v.   Nebraska 

S.  R.  288,  2  Ann.  Cas.  356;  Cockey  ▼.  Loan,  etc.,  Co.,  35  Neb.  466,  53  N.  W. 

Cole,  28  Md.  276,  92  Am.  Dec.  683;  481,  37  A.  S.  R.  441,  18  L.R.A.  88; 

Vollum  y.  Beall,  117  Md.  617,  83  Atl.  Houston  v.  Aycock,  5  Sneed  (Tenn.) 

1095,  Ann.  Cas.  1914D  16;  Houston  406,  73  Am.  Dec  131;  Virginia  Fire, 

v.  Ayoock,  5  Sneed  (Tenn.)  406,  73  etc.,  Ins.  Co.  v.  Cottrell,  85  Va.  857, 

Am.  Dec.  131;  Virginia  Fire,  etc.,  Ins.  9  S.  B.  132, 17  A.  S.  R.  108  and  note. 

Co.  V.  CottreU,  85  Va.  857,  9  S.  E.  Notes:  69  Am.  Dec.  604;  22  A.  S. 

132, 17  A.  S.  R.  108  and  note.  R.  187;  9  L.R.A.  73L 

Note :  52  A.  S.  R.  177.  .    6.  Virginia  Fire,  etc.,  Ins.   Co.  ▼. 

See  infra,  par.  73  et  seq.  Cottrell,  85  Va.  857,  9  S.  E.  132,  17 

4.  International  Wood  Co.  y.   Na-  A.  S.  R.  108. 

tional  Assur.  Co.,  99  Me.  415,  59  Atl.  7.  Note:  7  Ann.   Cas.  173  et  seq. 

544,  106  A.  S.  R.  288,  2  Ann.  Cas.  See  supra,  ipar.  52. 

356.  8.  Pewabic  Min.  Co.  ▼.  Mason,  145 

6.  Griffith  v.  Bogert,  18  How.  158,  U.  S.  349,  12  S.  Ct.  887,  36  U.  S.  (L. 

15  U.  S.  (L.  ed.)  307;  Littell  v.  Zunte,  ed.)  732. 
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and  it  has  been  held  that  even  though  the  inadequacy  be  gross  and 
accompanied  by  unfair  practices  at  ^e  sale,  or  surprise,  the  sale  will 
not  be  set  aside  after  confirmation  unless  fraud  can  be  imputed  to 
the  purchaser  which  was  unknown  to  tiie  parties  interested  at  the 
time  the  sale  was  ratified.*  The  owner  of  property,  or  other  party 
in  interest,  who  does  not  object  to  confirmation  upon  the  ground 
of  inadequacy  of  price,  or  other  ground  known  to  him  at  the  time, 
is  estopped  from  raising  these  objections  thereafter.^*  The  rule  also 
genendly  obtains  that  a  sale  which  has  been  ratified  will  not  be  set 
aside  for  mere  irregularity  or  error,  whether  injurious  or  not,  unless 
it  was  such  that  the  entire  sale  was  thereby  invalidated  and  was  not 
cured  by  the  confirmation.^^  Thus,  an  error  in  the  advertisement 
of  sale  whereby  the  date  advertised  was  one  day  prior  to  the  date 
set  for  the  sale  and  upon  which  it  was  actually  held  will  not  cause  the 
sale  to  be  set  aside  after  confirmation  as  against  a  subsequent  pur* 
chaser  without  notice.^*  Defect  in  title  is  generally  considered  as  a 
ground  for  resisting  confirmation;  but  it  is  held  in  many  (though 
not  all)  jurisdictions  that  after  confirmation  an  objection  on  this 
score  comes  too  late  and  will  not  cause  the  sale  to  be  set  aside  or 
its  enforcement  to  be  enjoined.^*  Nor  is  it  a  sufficient  ground  for 
vacating  a  confirmation  that  by  the  contract  of  sale  the  purchaser 
was  entitled  to  certain  valuable  water  privileges  which  he  failed  to 
get,  that  the  lots  were  advertised  as  dry  land  and  purchased  in  the 
belief  that  they  were  such,  when  in  fact  they  were  imder  water,  or 
that  there  was  a  deficiency  in  the  quantity  of  the  land  sold.^^  But 
even  after  confirmation  the  purchaser  may  obtain  relief  and  have  the 
sale  set  aside  when  there  has  been  any  injurious  after  discovered  fraud, 
or  a  mutual  mistake  of  himself  and  the  vendor,  or  misrepresentation, 
and  the  like  special  grounds,^^  although  ordinarily  he  will  not  be 
released  from  his  purchase  on  his  mere  ignorance  or  mistake  of  law.^* 
And  there  is  no  mistake  of  fact  which  will  be  recognized  as  a  ground 
of  relief,  even  in  equity,  where  the  fact  claimed  to  have  been  mis- 

9.  Littell  ▼.  Znntz,  2  Ala.  256,  36  Dec.    581   et   seq.;    38   L.R.A.(N.S.) 
Am.  Dec.  415.  249. 

10.  Hammond  v.  Cailleand,  111  Cal.       IS.  See  infra,  par.  88. 
206,  43  Pac.  607,  62  A.  S.  R.  167  and       14.  Note:  62  A.  S.  R.  177. 

note.    See  snpra,  par.  70  et  seq.  15.  Norton  v.  Nebraska  Loan,  etc., 

11.  Griffith  V.  Bogert,  18  How.  158,  Co.,  36  Neb.  466,  53  N.  W.  481,  37  A. 
16  U.  S.  (L.  ed.)  307;  Ludlow  v.  S.  R.  441,  18  L.R.A.  88  and  note; 
Ramsey,  11  Wall  581,  20  U.  S.  (L.  People's  Bank  v.  Bramlett,  58  8.  C. 
ed.)  216;  Gibson  v.  Lyon,  115  U.  S.  477,  36  S.  E.  912,  79  A.  S.  R.  855. 
439,  6  S.  Ct  129,  29  U.  S.  (L.  ed.)  Notes:  70  Am.  Dec.  580  et  seq.;  21 
440;  McGoire  v.  Blonnt,  199  U.  8.  L.R.A.  46. 

142,  20  S.  Ct  1,  60  U.  S.  (L.  ed.)  16.  Norton  v.  Nebraska  Loan,  etc., 

125;  VoUmn  v.  Beall,  117  Md.  617,  83  Co.,  35  Neb.  466,  53  N.  W.  481,  37 

AtL  1095,  Ann.  Cas.  1914D  16.  A.  S.  R.  441, 18  LJtJL.  881  and  note. 

12.  Notes:  44  Am.  Dec.  385;  70  Am. 
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understood  was  declared  by  the  law.^^  Of  course  the  sale  may  be 
set  aside  at  any  time,  or  subjected  to  collateral  attack^  where  the 
court  has  no  jurisdiction  to  order  it,  or  for  any  other  reason  it  is 
entirely  void.^® 

74.  Procedure. — ^A  proceeding  to  set  aside  or  rescind  a  sale  which 
has  been  absolutely  confirmed  ought  to  be  not  less  formali  it  has 
been  held,  than  by  a  petition  filed  in  the  cause,  setting  forth  dis- 
tinctly the  grounds  upon  which  the  application  is  based,  in  order 
that  the  purchaser  or  other  adverse  parties  to  the  proceeding  may 
see  clearly  what  they  have  to  meet.  A  summary  rule  to  show  cause 
is  not  sufficient.  But  according  to  the  liberal  practice  which  pre- 
vails in  courts  of  equity,  a  written  application  praying  that  the  prop- 
erty be  again  offered  for  sale  may  be  treated  as  a  petition  and  cause 
the  case  to  be  considered  on  its  merits.^*  In  some  jurisdictions,  the 
remedy  is  ordinarily  by  a  motion  to  set  aside  the  sale  but  when  any. 
distinct  ground  of  equity  intervenes,  or  when  a  motion  to  set  aside 
is  not  a  complete  and  adequate  remedy,  a  court  of  equity  will  set 
aside  the  sale  for  sufficient  cause.*®  And  resort  may  be  had  to  action 
even  though  there  is  a  concurrent  remedy  by  motion.**  Notice  of 
the  proceeding  to  vacate  the  sale  must  ordinarily  be  given  to  all 
parties  in  interest.  That  a  person  entitled  to  notice  is  absent  from 
the  state  does  not  excuse  a  failure  to  notify  him ;  nor  does  the  fact 
that  no  administrator  has  been  appointed  for  a  party  in  interest  who 
died  after  the  sale  was  made  excuse  failure  to  give  notice.  It  is  gen- 
erally held  that  the  plaintiff  in  the  proceedings  Vherein  the  sale  was 
had  is  entitled  to  notice  of  an  application  to  vacate  it;  and  if  there 
is  more  than  one  plaintiff,  all  must  be  served.  In  some  jurisdictions, 
however,  it  has  been  held  that  the  plaintiff  is  not  a  necessary  party 
to  such  proceedings,  unless  it  appears  that  he  is  the  purchaser  or  is 
interested  in  the  purchase,  and  it  is  then  necessary  to  bring  him 
before  the  court  in  that  capacity.  Notice  of  the  application  to  set 
aside  the  sale  must  likewise  be  given  to  the  defendant  in  the  original 
proceedings  in  which  the  sale  was  had  but  the  commissioner  by 
whom  the  sale  was  made  is  not  entitled  to  notice.*  The  purchaser 
must  unquestionably  be  notified  of  the  proceedings  to  set  aside  the 
confirmation  and  inasmuch  as  no  man  may  be  divested  of  his  rights 
of  property  without  due  process  of  law,  notice  to  him  is  a  jurisdic- 
tional prerequisite.*    So  failure  to  notify  him  has  been  held  fatal 

17.  Waples  v.   United   States,  110  CottreU,  85  Va,  857,  9  S.  E.  132,  17 
U.  S.  630,  4  S.  Ct.  225,  28  U.  S.  (L.  A.  S.  R.  108. 

ed.)  272.  20.  Note:  17  A.  S.  R.  114. 

18.  Ludlow    v.    Ramsey,    11    Wall.       21.  Note:  9  L.R.A.  731. 

681,  20  U.  S.  (L.  ed.)  216.    Sec  supra,       1.  Note:   Ann.   Cas.  1914D  757  et 
par.  3,  22.  seq. 

19.  Virginia  Fire,  etc.,  Ins.  Co.  v.       2.  Halliday  v.  Stuart,  151  U.  S.  229, 
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even  though  it  appeared  that  he  was  the  clerk  of  the  court  out  of 
which  the  procesB  for  sale  issued  and  the  motion  to  vacate  it  was 
filed,  and  that  he  attested  copies  of  the  motion  and  summons  in  the 
latter  proceeding.*  But  where  he  buys,  not  for  himself  but  for 
another,  and  transfers  his  rights  to  his  principal,  he  need  not  be 
given  notice  of  an  application  to  vacate  the  sale ;  *  and  it  has  been 
held  that  if  the  application  to  set  the  sale  aside  is  based  upon  his 
fraud,  notice  need  not  be  given  him.*  By  the  weight  of  ai^ority, 
too,  notice  of  an  application  to  vacate  a  judicial  sale  need  not  be^ 
given  to  an  assignee  of  the  purchaser.  Such  assignment  is  not  usu-' 
ally  a  matter  of  record  in  tiie  proceedings,  and  the  difficulties  that  • 
might  arise  in  ascertaining  who  the  assignee  is  would  probably  defeat 
all  summary  remedy  by  motion  were  notice  essential  to  jurisdiction. 
The  better  practice  is  to  permit  the  assignee,  when  notified  in  fact 
of  the  proceeding,  to  come  in  by  petition  within  a  reasonable  time 
and  obtain  leave  to  contest  the  setting  aside  of  the  sale.  This  mode, 
it  is  thought,  secures  to  him  all  benefits  of  previous  notice,  and  avoids 
the  difficulties  as  to  giving  notice  to  unknown  parties.  On  the  other 
hand,  however,  it  is  held  in  some  jurisdictions  that  notice  to  the 
assignee  o£  the  purchaser  is  essential,  upon  the  ground  that,  since 
the  result  of  the  proceeding  if  successful  will  be  to  destroy  his  title, 
he  is  obviously  an  interested  party  and  must  be  notified  accordingly.* 

Relief  on  Annulment  of  Sale 

75.  Generally. — ^Where  the  sale  is  declared  void  and  set  aside,  its 
incidents  and  consequences  are,  for  the  most  part,  void  also,^  emd 
the  object  of  the  court  is  to  restore  the  parties  as  nearly  as  possible, 
and  without  injury  to  them,  to  the  same  situation  they  would  have 
ooeupied  if  there  had  been  no  sale,  so  far  as  is^  practicable  under 
the  circumstances.*  The  purchaser,  if  not  in  default,  is  usually 
released  from  any  further  liability  on  account  of  his  bid  for  the 
unpaid  purchase  money,*  and  any  money  paid  into  court  by  him 
and  remaining  in  the  hands  of  the  court  undistributed  is  usually 
ratamed  to  him.^*  Certainly  the  party  who  attacks  the  sale  will 
not  be  permitted,  in  case  it  is  set  aside,  to  retain  any  benefit  there- 
from at  the  expense  of  bona  fide  purchasers.    Thus,  where  the  owner 

14  S.  Ct  302,  38  U.  8.  (L.  ed.)  141;       6.  Note:  Ann.  Cas.  1914D  760. 
Miner  v.  Henry,  105  Ark.  261,  150       7.  Clay  v.  Freeman,  118  U.  S.  97, 

S.  W.  700,  Ann.  Cas.  1914D  754  and  6  S.  Ct.  964,  80  U.  S.  (L.'cd.)  104. 
note.  8.  LiUell  v.  Zonts,  2  Ala.  256,  36 

3.  Note:  Ann.  Cas.  1914D  758.  Am.  Dee.  415. 

4.  Davis  y.  Simpson,  5  Har.  ft  J.       9.  Note:  69  L.R.A.  33  et  seq.    See 
(Md.)  147,  9  Am.  Dee.  500.  infra,  par.  117. 

Note:  Aon.  Cas.  1914D  759  et  seq.       10.  International  Wood  Co.  v.  Na- 
6.  Note:  Ann.   Cas.  1914D  759  et  tional  Assur.  Co.,  99  Me.  415,  59  Atl. 

544,  105  A.  S.  R.  288,  2  Ann.  Cas. 
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of  the  property,  or  bis  heirs,  attacks  the  sale  after  receiving  the  benefit 
of  the  proceeds  thereof  he  cannot  obtain  the  property  as  against  a 
bona  fide  purchaser  without  refunding  the  purchase  money.^^  So 
the  sale  can  only  be  set  aside  upon  payment  to  the  purchaser  of 
the  purchase  price  with  simple  interest,  together  with  all  sums  laid 
out  by  him  in  improvements,  and  a  liberal  allowance  for  all  trouble, 
costs  and  expenses  incurred  by  him,^'  including  his  expenses  in  exam- 
ining the  title.^'  Just  allowances  should  also  be  made  him  for  neces- 
sary expenses  of  repair,  management  and  improvement^*  For  these 
sums  he  is  entitled  to  a  lien  upon  the  property  until  pald.^*  But  he 
is  not  entitled  to  a  lien  for  money  for  improvements  where  he  had 
knowledge  that  the  title  attempted  to  be  conveyed  was  defective, 
although  the  owner  may  not  have  objected  to  the  improvements.^* 
A  sale  of  a  minor's  land  without  jurisdiction  is  void,  and  the  minor 
attacking  the  sale  does  not  have  to  tender  to  the  purchaser  the  price 
where  he  alleges  that  he  never  received  any  part  of  it,  though  it  has 
been  held  otherwise  where  the  proceeds  of  sale  have  been  used  for 
his  benefit^'  And  it  has  been  held  in  some  jurisdictions  that  the 
purchaser  at  a  judicial  sale  which  is  void  for  want  of  authority  to 
make  it  should  not  in  any  case  obtain  his  money  bacl^  upon  the 
theory  that  he  is  bound  to  satisfy  himself  of  the  authority  under 
which  the  sale  is  made  and  buys  at  his  peril,  and  that  it  would  be  a 
contradiction  in  terms  to  hold  the  sale  void  for  this  reason  alone 
and  yet  valid  enough  to  create  a  lien  for  the  purchase  money.^^  The 
purchaser  may  be  required  to  account  for  the  rents  and  profits  of 
the  property  during  his  occupancy  under  the  invalid  sale.**    Usually, 

356;  Waples  v.  United  States,  110  U.       Notes:  21  L.R.A.  51;  69  L.B.A.  39 

S.  630,  4  S.  Ct.  225,  28  U.  S.  (L.  ed.)  et  seq. 

272.  IS.  Note:  21  L.R.A.  5L 

Note:  69  L.R.A.  36  et  seq.  14.  Loundes  v.  Chisolm,  2  McCord 

See  infra,  par.  88.  Eq.  (S.  C.)  455,  16  Am.  Dec  667. 

11.  Clay  v.  Freeman,  118  U.  ,S.  97,       Note:  81  A.  S.  R.  180. 

6  S.  Ct.  964,  30  U.  S.  (L  ed.)  104;  16.  MiUer   v.    Winslow,    70    Wash. 

Littell  V.  Zuntz,  2  Ala.  256,  36  Am.  401,  126  Pae.  906,  Ann.  Cas.  1914B 

Dec.  415 ;  Leshey  v.  Gardner,  3  Watts  833. 

&   S.    (Pa.)    314,  38  Am.  Dec.  764;  16.  Note :  21  LR.A.  49. 

Stoney  v.  Shnltz,  1  Hill  Eq.  (S.  C.)  17.  Notes:  21  L.R.A.  61;  69  L.R.A. 

465,  27  Am.  Dec.  429.  45  et  seq. 

Notes:  21  L.R.A.  51;  69  L.R.A.  39  18.  Frost  v.  Atwood,  73  Mich,  67, 

et  seq.  41  N.  W.  96,  16  A.  S.  R.  660. 

12.  Littell  V.  Zuntz,  2  Ala.  256,  36  Note:  69  L.R.A.  50  et  seq. 
Am.  Dec.  4J5 ;  Dudley  v.  Little,  2  Ohio  See  infra,  par.  86  et  seq. 

504,  ,15  Am.  Dec.  575;  Loundes  v.  19.  Lowry  v.  Erwin,  6  Rob.  (La.) 
Chisolm,  2  McCord  Eq.  (S.  C.)  455, 16  192,  39  Am.  Dec.  566  and  note,  over- 
Am.  Dec.  667  and  note;  Farr  v.  Sims,  ruled  on  another  point  by  Dupuy  v. 
Rich.  Eq.  Cas.  (S.  C.)  122,  24  Am.  Bemiss,  2  La.  Ann.  509;  Wagner  v. 
Dec.  396;  Miller  v.  Winslow,  70  Wash.  Cohen,  6  Gill  (Md.)  97,  46  Am.  Dec. 
401,  126  Pac.  906,  Ann.  Cas.  1914B  660;  Loundes  v.  Chisolm,  2  McCord 
833.  Eq.    (S.  C.)   455,  16  Am.  Dec.  667; 
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however,  if  he  is  let  into  possession  of,  and  occupies,  the  property 
himself,  he  cannot  in  case  the  sale  is  set  aside  he  charged  with  rent 
for  its  use  and  occupation;  for  his  purchase  cannot  with  propriety 
be  changed  into  a  tenancy.  But  if  he  has  not  occupied  the  premises 
himself,  but  has  rented  them  out,  he  will  be  held  to  account  for 
the  rents  actually  received  by  him;  for  there  is  no  reason  why  he 
should  be  allowed  to  make  a  profit  to  himself  by  an  invalid  sale.*^ 
76.  Subrogation. — Aa  to  whether  a  purchaser  at  a  void  judicial  sale 
18  entitled  to  be  subrogated  to  the  rights  of  creditors  to  the  payment 
of  whose  claims  the  purchase  money  has  been  applied,  the  courts 
aie  not  agreed.  Many  consider  him  as  a  volunteer  acting  under  a 
mistake  of  law,  without  compulsion,  and  for  no  purpose  of  protect- 
ing any  interest  of  his  own,  and  as  therefore  not  entitled  to  the  pro- 
tection of  courts  of  equity.  Others  adopt  a  contrary  doctrine  hold- 
ing thaf  it  would  be  in  the  highest  degree  inequitable  and  against 
good  conscience  to  permit  the  owners  or  creditors  to  enjoy  at  the 
same  time  the  benefit  of  the  property  sold  and  the  money  of  the 
purchaser  without  recompense  and  that  in  order  to  prevent  this  injus- 
tice and  wrong  he  should  be  substituted  to  the  rights  of  the  creditors 
or  to  the  benefit  of  the  liens  or  charges,  to  the  payment  of  whom  or 
which  his  money  has  been  applied.  According  to  the  latter  view, 
it  is  the  belief  of  the  purchaser  that  he  is  getting  the  property  sold 
and  the  actual  application  of  the  money  to  the  benefit  of  the  owner 
in  paying  his  debts  or  in  removing  a  charge  or  lien  on  his  estate, 
that  constitutes  the  equity.^  It  is  therefore  firmly  established  by  th^ 
great  weight  of  authority  that  where  purchase  money,  paid  over  upon 
a  judicial  sale  that  turns  out  to  be  void,  is  applied  to  the  extinguish- 
ment of  liens  or  incumbrances  upon  the  property  sold  or  to  the  pay- 
ment of  claims  that  are  not  secured  by  specific  liens  but  were  enforce- 
able against  the  assets  of  an  estate  and  for  the  payment  of  which 
the  property  might  have  been  sold,  the  purchaser  is  entitled  to  be 
subrogated  to  the  rights  and  securities  of  the  creditors,  whose  claims 
were  so  discharged,  against  the  property  sold  or  its  proceeds,  and 
often  to  retain  possession  of  the  property  until  repaid  the  amount 
of  his  bid.^    In  some  jurisdictions  this  rule  has  been  expressly  adopted 

« 

Farr  ▼.  Sims,  Rieh.  Eq.  Caa.  (S.  G.)   and  note;   Dnfour  v.   Camfrane,  11 

122,  24  Am.  Dec.  396.  Mart.  0.  S.   (La.)   607,  13  Am.  Dec. 

20.  Littell  V.  Zuntz,  2  Ala.  256,  36  360  and  note;  Scott  v.  Dmm,  21  N. 

Am.  Dec.  415.  0.  425,  30  Am.  Dec.  174  and  note; 

1.  Bond  V.  Montgomery,  56  Ark.  Bailey  v.  Bailey,  41  S.  C.  337,  19  S. 
563,  20  S.  W.  525,  35  A.  S.  B.  119  and  E.  669,  728,  44  A.  S.  R.  713  and  note. 
note.  Notes:  30  Am.  Dec.  177  et  seq.;  2 

Notes:  30  Am.  Dec.  177  et  seq.;  69  A.  S.  R.  328  et  seq.;  99  A.  S.  R.  528 

L1.R.A.  39  et  seq.  et  seq.;  21  L.R.A.  48  et  seq.;  68  L.R.A. 

2.  Bond   y.   Montgomery,   56   Ark.  39  et  seq. 
663,  20  S.  W.  525,  35  A.  S.  R.  119 

105 


S  77  JUDICIAL  SALES  16  B.  C.  L. 

by  statute.*  And  in  proper  cases  the  property  may  be  resold  and 
the  first  purchaser  reimbursed  out  of  the  proceeds  of  the  resala^ 
The  purchaser,  however,  is  not  entitled  to  be  subrogated  to  the  right 
of  creditors  unless  it  appear  that  the  proceeds  of  the  sale  were  in 
fact  appropriated  to  the  payment  of  Uieir  claims.*  It  is  held  in 
many  cases  that  a  purchaser  who  has  participated  in  a  fraudulent 
sale  is  not  entitled  to  relief,  in  pursuance  of  the  maxim  that  ''he 
that  hath  committed  iniquity  shall  have  no  equity ;"  tibough  in  some 
cases  of  this  character  relief  has  been  granted  notwithstanding  the 
fraud.*  Nor  is  he  entitled  to  relief  where  there  was  no  lien  upon 
the  property  sold,  and  the  court  had  no  jurisdiction  to  render  a  per- 
sonsd  judgment  because  the  proceedings'  were  by  publication  against 
nonresidents ;  for  in  such  a  case  the  purchaser  must  take  notice  from 
the  record  that  the  sale  is  utterly  void.'  The  creditors  ^  whose 
rights  the  subrogation  is  sought  by  the  purchaser  are  indispensable 
parties  to  the  proceeding,  and  must  be  joined  as  defendants.* 

• 

0  X.   PUBCHASBRS 

Persons  Competent  to  Pv^cliase 

77.  In  General. — Any  person,  legally  qualified  to  contract,  may 
purchase  at  a  judicial  sale  unless  he  has  a  duty  to  perform  in  refer- 
ence thereto  which  is  inconsistent  with  the  character  of  a  purchaser.* 
In  England,  any  party  to  a  proceeding  in  chancery  who  desired  to. 
bid  applied  to  the  court  and  obtained  leave  to  do  so.  Bidding  with- 
out such  leave  was  generally  improper,  ]i)ecause  the  conduct  of  the 
proceedings  was  usually  given  to  some  of  the  parties,  and  the  bid- 
ding by  any  without  leave  of  the  court  was  somewhat  analogous  to 
the  bidding  by  the  officer  conducting  the  sale.^*  But  in  this  country 
there  is  no  disqualification  against  a  party  to  the  proceeding  becom- 
ing a  bidder  and  being  accepted  as  the  purchaser,  for  inasmuch  as  a 
sale  made  by  a  special  master  under  the  directions  of  a  court  of 
chancery  is  not  made  by  either  of  the  parties  to  the  litigation  or 
under  his  direction,  but  by  the  court,  at  such  public  judicial  sale 
either  party  as  a  rule  may  bid  without  leave  given  by  the  court.** 

3.  Notes:  30  Am.  Dec.  177  et  seq.;  563,  20  S.  W.  525,  35  A.  S.  R.  119. 
69  L.R.A.  51  et  seq.  9.  Louisville,  etc.,  R.   Co.  v.  Ken- 

4.  Loimdefl  v.  Ghisolm,  2  McCord's  tucky,  161  U.  S.  679,  16  S.  Ct.  714, 
Eq.  (S.  C.)  455,  16  Am.  Dec.  667.  40  U.  S.  ih.  ed.)  489;  Roger  v.  Whith- 

Note:  69  L.R.A.  44  et  seq.  am,  56  Wash.  190,  105  Pac  628,  134 

5.  Bond   V.   Montgomery,   66   Ark.  A.  S.  R.  1105,  21  Ann.  Gas.  272  and 
563,  20  S.  W.  525,  35  A.  S.  B.  119  note. 

and  note.  Note :  136  A.  S.  R.  789  et  seq. 

6.  Note:  69  L.R.A.  53  et  seq.  10.  Note:  136  A.  S.  R.  818. 

7.  Note:  69  L.R.A.  52  et  seq.  11.  Pewabio  Min.  Co.  v.  Mason,  145 

8.  Bond   V.   Montgomery,   56   Ark.  U.  S.  349,  12  S.  Ct.  887,  36  V.  S.  (L. 
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Moreover,  a  purchaser  under  judicial  proceedinga  imrtituted  by  him- 
self is  a  bona  fide  purchaser  for  value  withiu  the  recording  statute/^ 
even  though  the  purchase  be  made  on  account  of  a  debt  for  the 
recovery  of  which  the  proceedings  were  had  and  the  whole  purchase 
price  is  applied  upon  the  debt^*  A  cotenant,  irrespective  of  the 
origin  or  mode  of  creating  the  cotenancy,  is  not  disqualified  from 
purchasing  the  interest  of  any  of  his  cotenants  at  a  judicial  sale. 
If,  however,  the  sale  is  made  in  satisfaction  of  a  debt  which  all  are 
equally  obligated  to  discharge,  it  is  doubtful  if  either  cotenant  can 
by  his  purchase  acquire  any  right  paramount  to  the  right  of  his 
cotenants,  on  reasonably  prompt  action,  to  be  restored  to  their  estate 
by  paying  their  share  of  the  moneys  reasonably  extended  in  effecting 
the  purchase.^*  A  partner  may  purchase  the  property  of  his  copart- 
ner at  judicial  sale,  though  there  is  some  doubt  as  to  the  effect  of 
the  purchase  by  a  partner  or  other  joint  obligor  under  a  judgment 
for  which  he  is  personally  jointly  liable  with  his  partners  or  other 
co-obligors.^*  Oridinarily  a  mortgagee  or  pledgee  may  not  purchase 
at  his  own  sale  unless  expressly  authorized  by  statute  or  contract^ 
or  unless  the  sale  is  sanctioned  by  the  debtor.^^  But  the  pledgee 
of  commercial  paper  may  purchase  the  same  at  a  judicial  sale  that 
recognizes  the  pledge  and  is  made  to  enforce  the  hen,  and  he  will 
not  become  a  trustee  for  the  pledgor  by  reason  of  such  purchase.  ^^ 
And  although  a  husband  or  wife  will  not  be  permitted  to  perpetrate 
a  fraud  upon  the  other  spouse  through  or  because  of  the  confidence 
of  the  marital  relation,  yet  when  free  from  fraud,  each  may  purchase 
at  a  sale  of  the  property  of  the  other  unless  prevented  by  a  statutory 
or  common  law  rule  making  such  a  unity  of  the  two  in  the  eye  of 
the  law  as  to  preclude  the  wife  from  doing  business  at  all,  or  with 
her  husband.^^  A  judge  of  a  court  having  some  duty  to  perform 
in  ordering,  conducting  or  confirming  a  judicial  sale  therein,  the 
performance  of  which  may  conflict  with  the  interests  acquired  by  a 
purchase  at  the  sale,  occupies  a  position  of  a  trustee,  and  a  purchase 
by  him  is  assailable  as  in  the  case  of  any  other  trustee.^*  A  person 
incompetent  to  acquire  a  certain  interest  or  property  at  a  private 
sale  is  equally  incompetent  to  acquire  that  interest  or  property  at  a 
judicial  aale,** 

ed.)   732;  Murdock's   Case,  2  Bland  14.  Brittin  v.  Handy,  20  Ark.  381, 

(Md.)  461,  20  Am.  Dec  381;  Robin-  73  Am.  Dee.  497  and  note, 

son  V.  Parker,  3  Smedes  &  M.  (Miss.)  Note:  136  A.  S.  R.  817. 

114,  41  Am.  Dec.  614;  Wood  v.  Chap-  15.  Note:  136  A.  S.  R.  817. 

in,  13  N.  T.  509,  67  Am.  Dec  62  and  16.  Note:  136  A.  S.  R.  810  et  seq. 

note.  17.  Note:  53  L.R.A.  864. 

Note:  136  A.  8.  R.  818.  18.  Note:  136  A.  S.  R.  817. 

12.  Note :  21  L.R.A.  36  et  seq.    See  19.  Note :  136  A.  S.  R.  806. 
infra,  par.  102.  20.  Louisville,  etc,  R.  Co.  y.  Ken- 

13.  Wood  ▼.  Chapin,  13  N.  Y.  509,  tucky,  161  U.  S.  677,  16  8.  Ct  714, 
67  Am.  Dec.  62  and  note.  40  U.  S.  (L.  ed.)  849. 
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78.  Officer  Condacting  Sale. — ^It  is  well  settled  that  the  trustee, 
sheriff,  commissioner,  or  other  officer  who  conducts  the  sale  may 
not  purchase  the  property  being  sold  by  him.^  The  rule  is  the  same 
whether  the  sale  be  public  or  private,  or  by  one  trustee  or  more  than 
one.'  The  policy  of  the  law  forbids  that  a  trustee  shall  become  a 
purchaser,  directly  or  indirectly,  at  his  own  sale,  either  in  person  or 
by  another;  and  if  he  does,  tlie  sale  may  and  will  be  set  aside  as  of 
course  upon  the  proper  and  reasonable  application  of  the  parties 
interested.*  Moreover,  the  fact  that  the  sale  has  been  made  to  the 
officer  conducting  it  is  not  a  mere  irregularity  which  is  cured  by 
confirmation,  but  is  such  as  to  constitute  sufficient  grounds  for  an 
order  of  vacation,  where  the  sale  is  challenged  within  a  reasonable 
time  thereafter,  and  in  a  proper  proceeding.*  Again,  the  validity 
of  the  sale  does  not  depend  upon  its  fairness.  The  law  does  not  abro- 
gate the  purchase  because  it  was  fraudulent  and  injurious  to  the  rights 
and  interest  of  the  parties,  but  goes  upon  the  idea  that  he  shall  not 
be  subjected  to  the  temptation  of  violating  his  trust  by  committing 
a  fraud.  It  shields  him  from  the  temptation  by  declaring  hiln  incapa- 
ble of  making  a  purchase  which  will  bind  those  whom  he  represents.* 
A  purchase  by  the  officer  at  his  own  sale  is  not  void  per  se,  however; 
it  is  voidable,  in  that  the  owner  or  cestui  que  trust  may  come  in  as 
a  matter  of  right  and  set  it  aside.  ^  He  may  affirm  it,  and  then  the 
sale  becomes  unimpeachable;  and  ratification  may  be  made  to  appear 
by  showing  lapse  of  time,  with  acquiescence,  or  the  acceptance  of 
benefits.^    However,  the  fact  that  the  officer  charged  with  the  duty 

1.  Boyd  V.  Blankman,  29  Cal.  19,  87  534,  125  A.  S.  R.  937. 

Am.    Dec.    146   and   note;    Miller   v.  Notes:  22  Am.  Dee.  302;  30  Am. 

Winslow,  70  Wash.  401,  126  Pac,  906,  Dec.  529;  136  A.  S.  R.  789  et  seq.;  21 

Ann.  Cas.  1914B  833  and  note.  L.R.A.  45. 

Note:  136  A.  S.  R.  790  et  seq.  4.  Miller  v.  Winslow,  70  Wash.  401, 

2.  Saltmarsh  v.  Beene,  4  Port.  (Ala.)  126  Pac.  906,  Ann.  Cas.  1914B  833 
283,  30  Am.  Dee.  525  and  note;  Har-  and  note. 

risen  v.  McHenry,  9  Ga.  164,  52  Am.       5.  Harrison  v.  McHenry,  9  Ga.  164, 
Dec.  435  and  note.  52  Am.  Dee.  435  and  note. 

3.  Pewabic  Min.  Co.  v.  Mason,  146       Note:  136  A.  S.  R.  789  et  seq. 

U.  S.  349,  12  S.  Ct.  887,  36  U.  S.  (L.       6.  Harrison  v.  McHenry,  9  Ga.  164, 

ed.)  732;  Saltmarsh  v.  Beene,  4  Port.  52  Am.  Dec.  435  and  note;  Bland  v. 

(Ala.)  283,  30  Am.  Dec.  525  and  note;  Muncaster,  24  Miss.  62,  57  Am.  Dec. 

Harrison  v.  McHenry,  9  Ga.  164,  52  162 ;  Miller  v.  Winslow,  70  Wash.  401, 

Am.  Dec.  435  and  note;  Davis  V.  Simp-  126  Pac  906,  Ann.  Cas.  1914B  833 

son,  5  Har.  &  JT.   (Md.)   147,  9  Am.  and  note. 

Deo.  500;  Murdock's  Case,  2  Bland      Notes:  22  Am.  Dec.  302;  136  A.  8. 

(Md.)  461,  20  AnL  Dee.  381;  Richard-  R.  789  et  seq. 

son  V.  Jones,  3  Gill  &  J.  (Md.)  163,       7.  Harrison  v.  McHenry,  9  Ga.  164, 

22  Am.  Dec  293  and  note;  Bland  v.  52  Am.  Dec.  435  and  note;  Miller  v. 

Moncaater,  24  Miss.  62,  57  Am.  Dec.  Winslow,  70  Wash.  401, 126  Pac  906, 

162;  Mnsselman  v.  Eshleman,  10  Pa.  Ann.  Cas.  1914B  833  and  note. 
St.  394,  51  Am.  Dec.  493;  Donaldson       Notes:  22  Am.  Dec  302;  30  Am. 

V.  Winningham,  48  Wash.  374,  93  Pac  Dec.  530 ;  136  A.  S.  R.  789  et  seq. 
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of  making  the  sale  is  a  stockholder  or  member  of  a  corporation  which 
has  been  the  purchaser  does  not  render  the  sale  voidable  in  accord- 
ance with  the  rule.^  And  it  is  the  duty  of  the  officer  at  the  sale 
which  disqualifies  him  from  purchasing.  When  the  duty  ceases,  so 
does  the  disqualification.  Hence,  he  may  purchase  if  he  goes  out 
of  office  and  the  sale  is  made  by  his  successor.  If  the  officer  selling 
acts  as  agent  for  another  person  in  making  the  purchase,  there  can 
be  little  doubt  that  if  any  discretion  is  left  him  as  to  the  amount  of 
bid,  the  sale  is  invalid.  But  this  rule  seems  not  to  extend  to  cases 
wherein  the  officer  is  not  called  upon  to  exercise  any  discretion,  and 
merely  accepts  a  bid  given  him  by  one  not  present  at  the  sale,  and, 
no  higher  bid  being  made,  sells  ihe  property  in  pursuance  of  such 
bid;  though  it  is  held  in  some  jurisdictions  that  the  sale  is  invali- 
dated if  the  bid  is  received  by  the  officer  at  any  time  anterior  to 
the  sale.  An  auctioneer  employed  by  the  officer  to  conduct  the  sale 
and  cry  the  bids  is  also  disqualified  from  purchasing  for  himself. 
An  officer  or  deputy  not  actually  in  charge  of  the  sale  may  purchase 
where  this  is  necessary  to  protect  a  pre-existing  interest  in  himself. 
And  in  the  absence  of  a  statute  to  the  contrary,  it  has  been  held  that 
a  deputy  sheriff  or  other  officer  may  purchase  at  a  sale  by  his 
principal.  Such  purchase,  however,  should  be  regarded  as  against  the 
policy  of  the  law  and  pregnant  with  suspicion  of  fraud,  and  will  be 
set  aside  upon  slight  indication  of  unfairness,  or  perhaps  without  any 
other  evidence  than  inadequacy  in  price.*  The  rule  that  a  trustee 
shall  not  become  a  purchaser  at  his-  own  sale  was  not  adopted  in  favor 
of  trustees,  but  for  the  protection  of  the  interest  of  the  beneficiaries. 
Chancery  accordingly  will  not  interpose  to  set  aside  a  sale  upon  the 
application  of  the  trustee  himself  to  be  relieved  from  his  purchase.  ^^ 
The  trustee  to  sell  cannot  enforce  in  equity  a  contract  entered  into 
by  him  in  contemplation  of  a  purchase  subsequently  to  be  made, 
whereby  the  property  is  to  be  purchased  by  another  person,  and 
afterwards  divided  between  them.** 

79.  Fiduciaries  and  Beneficiaries. — An  executor,  administrator, 
guardian  or  trustee  is  usually  not  permitted  directly  or  indirectly 
to  purchase  his  trust  property  at  judicial  sales  conducted  or  directed 
by  himself,  or  where  the  proceedings  in  which  the  sale  was  had  are 
instituted  by  him  or  under  his  control.  And  inasmuch  as  it  is  part 
of  his  duty  to  protect  the  estate  from  the  consequences  or  losses  due 
to  enforced  sales,  it  is  held  in  a  majority  of  the  states  that  a  pur- 
chase by  the  fiduciary  of  the  trust  property  for  his  own  benefit  even 
at  a  sale  not  instituted  by  himself  and  to  which  he  is  not  a  party 

8.  Note :  136  A.  B.  R.  793,  809.  Note :  136  A.  S.  R.  806  et  seq. 

9.  Note:  136  A.  8.  B.  792  et  seq.  11.  SaltmarBh    v.    Beene,    4    Port. 

10.  Richardson  v.  Jones,  3  Gill  &  J.    (Ala.)  283,  30  Am.  Dec.  526  and  note. 
(Md.)  163,  22  AuL  Dec.  293  and  note.       Note:  136  A.  S.  R.  793  et  seq. 
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is  inconsistent  with  his  duties  to  the  beneficiaries  and  hence  for- 
bidden, and  that  these  beneficiaries  may  have  the  property  treated 
eis  assets  of  the  estate,  or  as  held  in  trust  for  those  who,  but  for  the 
sale,  would  be  interested  therein,  and  require  the  purchaser  and  all 
persons  acquiring  title  with  notice  of  the  facts  to  deal  equitably  with 
them,  unaffected  by  the  sale  except  in  so  far  as  it  may  have  satisfied 
some  lien  or  claim,  and  thereby  created  a  right  in  the  purchaser  to 
be  reimbursed  for  his  outlay  in  so  doing  and  in  the  subsequent  care 
of  the  profits.^*  In  some  jurisdictions,  however,  this  rule  is  not 
applied  with  strictness  in  certain  cases  where  there  is  no  actual  fraud ; 
and  in  any  event  the  sale  cannot  be  questioned  collaterally  by  third 
parties  not  adversely  affected.  The  sale  is  not  strictiy  void  but  void- 
able at  the  election  of  the  beneficiaries,  who  may  if  they  see  fit  affirm 
and  ratify  the  sale  and  hold  the  fiduciary  to  compliance.  A  subse- 
quent bona  fide  purchaser  for  value  from  the  fiduciary,  without  notice 
of  the  latter 's  disqualification  to  purchase,  will  be  protected  and  obtain 
a  good  tide,  however  voidable  the  sale  may  be  as  between  the  fiduciary 
and  those  beneficially  interested  in  the  property.  Furthermore,  where 
the  fiduciary  is  also  a  party  in  interest,  the  authorities  are  almost 
unanimous  in  affirming  his  right  to  protect  his  interest  by  purchas- 
ing at  the  sale,  whether  the  sale  is  made  by  himself  or  in  adverse 
proceedings.  But  it  is  said  that  he  should  apply  for  permission  to 
bid  which  will  always  be  granted  on  a  proper  showing.  He  may 
subsequentiy  purchase  the  trust  property,  too,  from  the  bona  fide 
purchaser  at  the  judicial  sale  or  another  to  whom  it  may  have  been 
transferred;  and  this  without  becoming  chargeable  with  any  trust 
in  favor  of  those  whose  interests  were  affected  by  the  first  sale.  He 
may  not  do  this  though  prior  to  the  vesting  of  title  in  the  purchaser, 
for  until  then  there  rests  upon  him  the  duty  of  resisting  the  confirma- 
tion of  the  sale  or  of  moving  to  set  it  aside  if  irregular  or  prejudicial 
to  the  interests  of  the  estate,  and  he  must  not  place  himself  in  a  posi- 
tion where  his  interests  may  conflict  with^his  duty  in  this  respect. 
And  the  wife  or  husband  of  a  guardian  may  purchase  except  where 
the  idea  of  the  legal  indivisibility  of  husband  and  wife  persists.^' 
Where  the  sale  is  made  by  others  fiduciary  officers  may,  and  often 
should,  purchase  or  bid  in  the  trust  property  for  the  protection  or 
benefit  of  the  estate  which  they  represent.^^  Beneficiaries  of  a  trust 
estate  are  not  affected  by  the  trustee's  disqualification  to  bid  for  hiii 
own  interest  at  a  judicial  sale  of  the  trust  property,  but  may  freely 

12.  Brittin  ▼.  Handy,  20  Ark.  381,       14.  Brittin  v.  Handy,  20  Ark.  381, 
73  Am.  Dec.  497  and  note.  73  Am.  Dec.  497  and  note. 

Notes:  63  Am.  Dec  125;  136  A.  S.      Notes:  53  Am.  Dec  125;  136  A.  S. 
B.  794  et  seq.  B.  794  et  seq. 

IS.  Note:  136  A.  S.  B.  796. 
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purchase  at  such  sale,  and  hold  the  property  freed  of  the  trust,  nor 
is  the  sale  voidable  at  the  instance  of  oUier  beneficiaries  or  |he  trustee.^* 
80.  Attorneys  and  Solicitors. — ^The  rule  seems  to  be  well  settled 
that,  the  relation  of  attorney  and  client  being  one  of  trust  and  confi- 
dence, the  attorney  is  by  reason  thereof  incapacitated  to  buy  and 
hold  property  sold  at  a  judicial  sale  in  which  his  client  is  interested, 
where  the  purchase  would  result  in  any  injury  or  disadvantage  to  the 
client,  or  involves  any  act  on  the  attorney's  part  that  is  in  any  degree 
inconsistent  with  his  duties  toward  the  client.^*  In  some  jurisdic- 
tions it  is  further  said  that  an  attorney  is  disqualified  by  the  relation- 
ship of  attorney  and  client  alone  from  purchasing  at  a  judicial  sale 
the  property  in  litigation  in  which  his  client  is  concerned,. and  from 
holding  it  to  his  own  use  without  the  consent  of  his  client;  such  a 
purchase  being  regarded  as  contrary  to  public  policy,  regardless  of 
motives  or  of  whether  the  client  actually  lost  or  gained  by  the  trans- 
action.*' Even  in  these  jurisdictions,  however,  an  attorney  at  law, 
like  others  usually  disqualified  to  purchase  at  judicial  sales,  may 
doubtless  do  so  if  necessary  for  the  protection  of  his  own  interests.*^ 
But  if  it  becomes  necessary  for  him  for  the  protection  of  his  interests 
to  purchase  at  a  judicial  sale  to  the  disadvantage  of  his  client,  he 
must  obtain  an  order  of  court  granting  permission  to  purchase,  which 
must  be  made  on  personal  notice  to  his  clients,  or  he  may  withdraw 
before  the  sale  as  counsel ;  otherwise,  he  will  be  held  to  purchase  for 
the  benefit  of  his  clients.**  In  many  jurisdictions  it  is  the  rule  that, 
although  a  purchase  at  a  judicial  sale  in  the  name  of  a  solicitor  or 
attorney  of  the  parties  whose  property  is  sold  will  be  scrutinized  with 
jealous  care,  it  will  be  sustained  if  no  injustice  is  thereby  done  to 
the  parties,**  even  though  the  attorney  was  either  prosecuting  or 
defending  a  suit  seeking  a  sale  of  property  in  the  enforcement  of 
some  lien  or  the  collection  of  a  debt  due  himself.*  But  the  fact  that 
the  purchaser  is  the  attorney  directing  the  sale  becomes  a  challeng- 
ing circumstance  to  be  considered  by  the  court  and  slight  circum- 
stances indicating  unfairness  will  cause  the  sale  to  be  set  aside,  particu- 
larly if  made  at  an  inadequate  price,  or  to  an  attorney  representing 
a  person  or  municipality  that  in  turn  represents  interests  not  fully 

15.  Note :  136  A.  S.  R.  796  et  seq.  Ann.  Cas.  275  et  seq. 

16.  Roger  v.  Whitham,  56  Wash.  18.  Note:  136  A.  S.  B.  816.  See 
190,  105  Pae.  628,  134  A.  S.  R.  1105,  supra,  par.  78. 

21  Ann.  Cas.  272  and  note.  19.  Note:  21  Ann.  Cas.  275. 

Notes:  53  Am.  Dec.  125;  136  A.  S.  20.  Pacific  Raihoad  v.  Ketchmn,  101 
R.  813  et  seq.  U.  S.  289, 25  U.  S.  (L.  ed.)  932;  Roger 

And  see  Attobnsys  at  Law,  voL  2,  ▼.  Whitham,  56  Wash.  190,  105  Pac. 
p.  972.  628,  134  A.  S.  R.  1105,  21  Ann.  Cas. 

17.  Olson  ▼.  Lamb,  56  Neb.  104,  76  272  and  note. 

N.  W.  433,  71  A.  S.  R.  670.  Note:  136  A.  S.  R.  813  et  seq. 

Notes:  136  A.  S.  R.  813  et  seq.;  21       1.  Note:  136  A.  S.  R.  814. 
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able  to  protect  themselves.*  And  the  burden  is  always  on  the  attor- 
ney to*  show  that  he  has  acted  with  the  utmost  fairness  toward  his 
client*  But  only  the  client  himself  can  object  to  the  sale  or  question 
the  title  upon  the  ground  that  the  purchaser  was  his  attorney.^  And 
the  fair  and  bona  fide  sale  to  an  attorney  will  be  sustained  where  the 
client  has  assented,  expressly  or  impliedly,  in  advance  of  the  sale, 
or  elects  subsequently  with  full  knowledge  of  the  facts,  by  word  or 
conduct,  to  permit  the  attorney  to  retain  the  property.*  The  usual 
mode  of  seeking  relief  from  a  purchase  by  an  attorney  is  by  motion 
or  suit  to  set  aside  the  sale.  Either,  if  promptly  instituted,  is  likely 
to  prove  successful  unless  the  attorney  affirmatively  shows  that  his 
action  was  entirely  proper  and  that  no  advantage  was  taken  of  the 
party  complaining.*  Sometimes  the  equity  may  be  worked  out  by 
merely  requiring  tibe  attorney  to  account  with  his  client  for  the  profits 
of  the  property  purchased  and  afterwards  disposed  of.^  Thus,  if 
the  attorney  purchase  at  a  judicial  sale  adversely  to  his  client's  inter- 
ests, or  in  a  jurisdiction  where  such  a  purchase  is  against  public  policy, 
the  sale  is  not  for  that  reason  necessarily  void;  but  the  client  may, 
at  his  election,  treat  the  act  as  done  for  his  benefit,  and  claim  any 
advantage  derived  from  the  sale  and  enforce  his  claim  against  the 
attorney.  In  other  words,  the  attorney  may  be  declared  to  be  a 
trustee  for  his  client  in  relation  to  the  purchase.*  The  client,  how- 
ever^ must  assert  his  rights,  and  must  do  so  within  a  reasonable 
time ;  and  if  he  does  not,  but  with  full  knowledge  of  the  fact  appar- 
ently acquiesces  in  the  purchase  and  allows  the  purchaser  to  make 
valuable  improvements,  he  will  be  barred  by  laches  and  estoppel, 
and  will  not  be  permitted  to  assert  any  right  or  claim  the  benefit  of 
the  trust.*  Where  the  sale  to  an  attorney  is  not  actually  fraudulent 
but  is  simply  against  public  policy  and  raises  a  conslaructive  trust 
in  favor  of  the  client,  the  attorney  is  entitled,  upon  the  assertion 
of  the  trust  by  the  client,  to  recover  the  amount  paid  by  him  at  the 
sale,  and  also  his  disbursements  for  improvements  placed  on  the  prop- 
erty, to  the  extent  of  the  actual  cost  thereof,  especially  where  the  cUent 
has  delayed  his  election  and  acts  in  the  meantime  as  if  he  does  not 
intend  to  make  his  claim.    But  he  will  not  be  allowed  compensation 

2.  Roger  v.  Whitham,  66  Wash.  190,  7.  Note:  136  A.  S.  R.  816. 

106  Pac.  628,  134  A.  S.  R.  1105,  21  8.  Stockton  v.  Ford,  11  How.  232, 

Ann.  Cas.  272  and  note.  13  U.  S.  (L.  ed.)  676;  Olson  v.  Lamb, 

Notes:  136  A.  S.  R.  813  et  acq.  56  Neb.  104,  76  N.  W.  433,  71  A.  S.  R. 

8.  Note :  21  Ann.  Cas.  275.  670. 

4.  Note:  136  A.  S.  R.  814.  Notes:  136  A.  S.  R.  816;  21  Ann. 

5.  Olson  v.  Lamb,  56  Neb.  104,  76  Cas.  276. 

N.  W.  433,  71  A.  S.  R.  670.  9.  Olson  v.  Lamb,  56  Neb.  104,  76 

Notes:  136  A.  S.  R.  815;  21  Ann,  N.  W.  433,  71  A.  S.  R.  670. 
Cas.  276.  Notes:  136  A.  S.  R.  815  et  seq.;  21 

,    6.  Note :  136  A.  S.  R.  816.  Ann.  Cas.  277. 
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for  his  professional  services  in  procuring  the  sale  to  be  conihrmed, 
nor  the  costs  of  an  injunction  suit  with  relation  to  an  execution 
against  the  property,  where  it  is  not  shown  that  the  suit  was  neces- 
sary.*^ An  attorney  has  no  authority  by  virtue  of  his  employment 
to  bid  in  property  for  his  client  at  a  judicial  sale,  and  if  he  does 
80  without  express  authority,  and  any  loss  occiu*s  by  reason  of  this 
transaction,  he  cannot  shift  the  burden  thereof  upon  his  client  after 
the  discovery  that  there  is  no  profit  in  the  transaction,  especially 
where  he  has  received  and  treated  the  property  thus  purchased  as  his 
own.**  After  the  relation  of  attorney  and  client  has  ceased,  it  seems 
that  there  is  no  objection  to  the  attorney's  becoming  the  purchaser 
of  property  at  a  judicial  sale  in  which  his  former  client  is  interested, 
where  there  is  no  evidence  of  undue  steps  having  been  taken  by  him 
to  the  prejudice  of  his  former  client,  or  of  his  having  used  for  his 
own  advantage  information  acquired  in  his  professional  employ- 
ntient*'  And  where  counsel  is  merely  consulted  as  to  the  state  of 
the  title  to  land  which  is  subsequently  sold,  he  is  not  prohibited  from 
becoming  the  purchaser  thereof,  where  he  has  given  the  correct  advice 
concerning  the  liens  on  the  property.  Nor  is  there  any  objection 
to  a  purchase  by  an  attorney  at  judicial  sale  of  the  property  of  a 
person  with  whom  he  has  had  dealings,  but  not  such  as  to  create 
the  relation  of  attorney  and  client.** 

Rights  and  Liabilities  in  Oeneral 

81.  Bidders,  Purchasers,  and  Assignees  as  Parties. — Bidders  and 
purchasers  at  a  judicial  sale  under  a  decretal  order  make  themselves 
parties  in  interest  to  the  proceedings  for  some  purposes,  though  they 
were  not  parties  originally.  They  subject  themselves  quoad  hoc  to 
the  jurisdiction  of  the  court  in  that  suit  as  to  all  matters  connected 
with  the  sale  or  relating  to  them  in  the  character  of  purchasers. 
Accordingly,  they  have  the  right  to  interfere  in  the  proceedings  for 
their  own  benefit  and  protection  and  for  the  correction  of  mistakes, 
and  to  appear,  represent  their  own  interests,  and  claim  at  the  hands 
of  the  court  such  relief  as  the  rules  of  equity  proceedings  entitle 
them  to.**    They  become  subject  to  the  future  orders  of  the  court,** 

10.  Olson  V.  Lamb,  56  Neb.  104,  76  Cas.  171;  Miller  v.  Henry,  105  Ark. 
N.  W.  433,  71  A.  S.  R.  670.  261,  150  S.  W.  700,  Ann.  Cas.  1914D 

Notes:  136  A.  S.  B.  816;  21  Ann.  754  and  note;  Warfield  v.  Dorsey,  39 
Cas.  277.  Md.  299,  17  Am.  Rep.  562;  Vanbibber 

11.  Note:  21  Ann.  Cas.  277.  v.  Sawyer,  10  Humph.  (Tenn.)  81,  51 

12.  Note:  21  Ann.  Cas.  277  et  seq.  Am.  Dec.  694  and  note;  Robertson  v. 

13.  Note:  21  Ann.  Cas.  275  et  seq.   Smith,  94  Ya.  250,  26  S.  £.  579,  64 

14.  Blossom  Y.  Milwaukee,  etc.,  R.  A.  S.  R.  723  and  note. 

Co.,  1  Wall.  655,  17  U.  S.  (L.  ed.)  Notes:  69  Am.  Dec.  368  et  seq.;  Ann« 
673 ;  George  v.  Norwood,  77  Ark.  216,  Cas.  1914D  758 ;  Ann.  Cas.  191BA  737. 
91  S.  W.  557, 113  A.  S.  R.  143,  7  Ann.       15.  MiUer  v.  Henry,  105  Ark.  261^ 
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are  bound  as  parties  by  the  decree  of  the  court  confirming  or  setting 
aside  the  sale/*  and  can  be  compelled  by  summary  processes  of  the 
court,  so  long  as  the  court's  control  over  the  cause  and  the  parties 
continues,  to  perform  their  agreement  specifically  and  comply  with 
the  terms  of  tiie  purchase,  by  payment  or  otherwise.^'  His  inchoate 
rights  acquired  by  bidding  off  the  property  ^^  entitle  the  purchaser 
to  a  hearing  upon  the  question  whether  the  sale  shall  be  subsequently 
set  aside.^'  But  being,  a  party  as  to  all  matters  connected  with  the 
sale,  the  purchaser  must  take  notice  of  the  report  of  sale,  all  pro- 
ceedings with  reference  to  it,  and  the  confirmation  and  rejection  of 
the  sale.  He  is  not  entitled  to  actual  notice  of  the  court's  action 
in  refusing  confirmation,  though  he  is  entitied  to  actual  notice  of 
a  proceeding  to  set  aside  the  sale  after  confirmation.'^  Bidders  and 
purchasers  at  judicial  sales  may  at  a  proper  stage  of  the  case  appeal 
from  decrees  affecting  their  interests.^  Hence,  if  the  court  errs  by 
setting  aside  the  sale  improperly,  they  have  the  right  to  carry  the 
question  by  appeal  to  a  higher  tribunal.'  A  bidder  cannot,  however, 
appeal  fr^m  the  original  decree  of  sale,  nor  from  any  other  order 
or  decree  made  prior  to  his  bid.'  Nor  can  there  ordinarily  be  an 
appeal  until  the  proceedings  for  the  sale  under  tlie  original  decree 
are  ended.^  An  assignee  of  the  purchaser's  bid  who  accepts  the 
assignment  and  requests  a  conveyance  made  to  him  submits  him- 
self to  the  jurisdiction  of  the  court  to  the  same  extent  as  the  original 
purchaser.* 

82.  Status  before  Confirmation. — ^A  bid,  though  the  highest,  being 
but  an  offer  to  purchase  subject  to  the  approval  or  disapproval  of 
the  court,  the  accepted  bidder  whose  bid  has  been  returned  to  the 
court  as  the  best  offered  acquires  by  the  mere  acceptance  of  his  bid 
no  independent  right  to  have  his  purchase  completed,  but  is  merely 

150  S.  W.  700,  Ann.  Cas.  1914D  754  Cas.  171.    See  anpra,  par.  57,  74. 

and  note.  20.  Miller  v.  Henry,  105  Ark.  261, 

16.  Warfield  v.  Dorsey,  39  Md.  299,  150  S.  W.  700,  Ann.  Cas.  1914D  754 
17  Am.  Rep.  562.  and  note. 

17.  Blossom  v.  JMQlwaukee,  etc.,  R.  1.  Batterfield  ▼.  Usher,  91  U.  S.  246, 
Co.,  1  Wall.  655,  17  U.  S.  (L.  ed.)  23  U.  S.  (L.  ed.)  318. 

673;  Camden  v.  Mayhew,  129  U.  S.  73,  2.  Blossom   v.   Milwaukee,   etc.,   R. 

9  S.  Ct.  246,  32  U.  S.  (L.  ed.)  608;  Co.,  1  Wall.  665,  17  U.  S.  (L.  ed.) 
Warfield  v.  Dorsey,  39  Md.  299,  17  673 ;  George  v.  Norwood,  77  Ark.  216, 
Am.  Rep.  662:  Vanbibber  v.  Sawyer,  91  S.  W.  667, 113  A.  S.  R.  143,  7  Ann. 

10  Hmnph.  (Tenn.)  81,  61  Am.  Dec.  Cas.  171. 

694  and  note.  3.  Blossom  v.  Milwaukee,  etc.,  R.  Co., 

Note:  69  Am.  Deo.  368  et  seq.  1  Wall.  656, 17  U.  S.  (L.  ed.)  673. 

See  infra,  par.  118  et  seq.  4.  Butterfield  ▼.  Usher,  91  U.  S.  246, 

18.  See  infra,  par.  82.  23  U.  S.  (L.  ed.)  318. 

19.  Blossom  ▼.  Milwaukee,  etc.,  R.  5.  Archer  v.  Archer,  156  N.  T.  415, 
Co.,  1  Wall.  666,  17  U.  S.  (L.  ed.)  60  N.  E.  56,  63  A.  S.  R.  688  and  note. 
673;  George  t.  Norwood,  77  Ark.  216, 

91  S.  W.  567, 113  A.  S.  R.  143,  7  Ann. 
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a  preferred  proposer  until  confirmation  of  the  sale  by  the  court* 
As  we  have  seen,  however,  the  courts  have  adopted,  as  a  wise  public 
policy,  the  rule  that  confidence  in  the  stability  of  judicial  sales  should 
be  maintained,  so  that  competitive  bidding  may  be  encouraged  by 
the  assurance  that,  in  the  absence  of  fraud  or  misconduct,  the  high- 
est bidder  will  be  accepted  as  the  purchaser  of  the  property  offered 
for  sale.'  So  the  highest  bidder  to  whom  the  property  has  been 
struck  off  and  who  has  paid  his  deposit  in  good  faith  acquires  an 
equitable  and  inchoate  title ;  ^  and  this  is  a  vested  and  definite  legal 
right  which  is  recognized  and  enforced  by  law,  and  must  be  respected 
by  the  court,  and  may  not  be  disregarded  or  taken  away  from  him 
except  for  sufficient  legal  or  equitable  reasons.*  Until  confirmation 
is  actually  had,  however,  he  is  not  considered  as  the  purchaser  in  the 
full  sense. ^®  He  acquires  no  complete  and  independent  right  or 
interest  in  the  land,  nor  any  title,  legal  or  equitable,  until  the  sale 
is  confirmed.  ^^  He  is  not  entitled  to  take  possession  ^'  unless  expressly 
permitted  by  court  or  trustee,^*  and  cannot  set  up  what  equitable  title 
he  may  perhaps  be  deemed  to  have  as  a  defense  in  an  action  of 
ejectment  against  him  by  the  heirs  of  the  owner,  who  hold  the  legal 
title  until  confirmation.^^  Even  the  execution  of  a  deed  by  the 
ofiicer  selling  will  not  pass  the  title  to  the  purchaser  before  the  sale 
has  been  duly  reported  and  confirmed,^^  although  the  deed  will  con< 

6.  See  supra,  par.  47,  60  et  seq.  426,  22  N.  E.  831,  6  L.R.A.  371;  No- 

7.  See  supra,  par.  63.  land  v.  Barrett,  122  Mo.  181,  26  S. 

8.  Blossom  V.  Milwaukee,  etc.,  R.  Co.,  W.  692,  43  A.  S.  R.  572  and  note; 
1  WaD.  655,  17  U.  S.  (L.  ed.)  673;  Houston  v.  Aycock,  5  Sneed  (Tenn.) 
Wagner  v.  Cohen,  6  Gill  (Md.)  97,  46  406,  73  Am.  Dec.  131;  Taylor  v.  Coop- 
Am.  Dee.  660.  er,  10  Leigh  (Va.)  317,  34  Am.  Dec. 

9.  George  v.  Norwood,  77  Ark.  216,  737;  McGinnis  v.  Caldwell,  71  W.  Va. 
91  S.  W.  667, 113  A.  S.  R.  143,  7  Ann.  375,  76  S.  E.  834,  43  L.R.A.(N.S.) 
Cas.  171;  Brasch  v.  Mumey,  99  Ark.  630. 

324,  138  S.  W.  458,  Ann.  Cas.  1913B       12.  Welh  v.  Lenox,  108  Ark.  360, 

38  and  note;  Wells  ▼.  Lenox,  108  Ark.  159  S.  W.  1099,  Ann.  Cas.  1914D  11; 

366,  169  S.  W.  1099,  Ann.  Cas.  1914D  Brewer  v.  Herbert,  30  Md.  301,  96 

11;  Roberts  v.  Robinson,  49  Neb.  717,  Am.  Dec.  582  and  note. 

68  N.  W.  1035,  59  A.  S.  R.  567  and      13.  Wagner  v.  Cohen,  6  Gill  (Md.) 

note;  Cropper  ▼.  Brown,  76  N.  J.  Eq.  97,  46  Am.  Dee.  660  and  note. 

406,  74  Atl.  987, 139  A.  S.  R.  770  and      14.  See  infra,  par.  92. 

note.  15.  Miller  v.  Henry,  105. Ark.  261, 

10.  Foor  T.  Mechanics'  Bank,  etc.,  150  S.  W.  700,  Ann.  Cas.  1914D  754; 
Co.,  144  Ky.  682, 139  S.  W.  840,  Ann,  Wells  ▼.  Lenox,  108  Ark.  366,  159  S. 
Caa.  1913A  714;  Virginia  Fire,  etc.,  W.  1099,  Ann.  Cas.  1914D  11;  Noland 
Infl.  Co.  V.  Cottrell,  85  Va.  857,  9  S.  v.  Barrett,  122  Mo.  181,  26  S.  W.  692, 
B.  132, 17  A.  8.  R.  108  and  note.  43  A.  S.  R.  572;  Williamson  v.  Far- 

11.  George  v.  Norwood,  77  Ark.  216,  row,  1  Bailey  (S.  C.)  611,  21  Am.  Dec. 
91  8.  W.  657, 113  A.  S.  R.  143,  7  Ann.  492;  Rea  v.  McEachron,  13  Wend.  (N. 
Caa.  171;  Brasch  v.  Mumey,  99  Ark.  Y.)  465,  28  Am.  Dec.  471  and  note; 
324,  138  8.  W.  458,  Ann.  Cas.  1913B  Evans  v.  Spurgin,  6  Grat.  (Va.)  107, 
38  and  note;  Hart  ▼.  Burch,  130  HI.   52  Am.  Deo.  105;  McGinnis  y.  Cald-. 
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stitute  color  of  tiUe.^*  The  continued  possession  of  the  owner  and 
his  heins  from  the  time  of  a  commissioner's  sale  of  land  until  the 
final  decree  of  ratification,  however,  is  not  adverse  to  the  purchasers 
and  grantees  under  the  officer's  conveyance,  because  the  decree  of 
confirmation  is  essential  to  the  validity  of  the  deed;  and  until  that 
decree  the  owner  holds  subject  to  the  control  of  the  court  in  virtue 
of  his  own  title,  and  not  adversely  thereto.^'  And  if  the  purchaser 
has  not  assimied  the  responsibility  of  protecting  the  property  in  the 
interim  between  the  sale  and  confirmation,  by  taking  possession  of 
it,  he  is  not  liable  for  any  loss  that  may  be  sustained  by  its  injury 
or  deterioration,  by  flood,  fire  or  otherwise,  during  that  period.^®  He 
cannot  maintain  an  action  at  law,  before  confirmation,  to  enforce 
any  interest  which  he  may  have  in  the  property  by  virtue  of  his 
purchase;  but  he  must  resort  to  the  court  of  chancery  in  which  the 
proceeding  is  pending  for  the  adjustment  of  his  rights  and  the  enforce- 
ment of  his  claim.** 

83.  Status  after  Confirmation. — By  the  acceptance  of  his  bid,  and 
the  subsequent  confirmation  of  the  sale  by  the  court,  the  bidder 
becomes  the  purchaser  in  the  full  sense  of  the  term,*^  and  the  sub- 
stantial owner  of  the  property  sold,*  with  right  of  possession,  though 
this  right  may  not  be  asserted  against  the  former  owner  until  the 
due  execution  of  a  deed.^  As  purchaser,  he  becomes  absolutely  liable 
for  the  purchase  price  according  to  the  terms  of  the  contract  of  sale, 
and  may  be  compelled  by  the  process  of  the  court  to  comply  there- 
with.*   He  is  entitled  to  any  increase  in  the  market  value  of  the 

well,  71  W.  Va.  375,  76  S.  E.  834,  43  38  and  note;  Miller  ▼.  Henry,  105  Ark. 

L.R.A.(N.S.)     630.    See    infra,    par.  261,  150  S.  W.  700,  Ann.  Cas.  1914D 

94.  754;  Wagner  v.  Cohen,  6  Gill  (Md.) 

16.  McGinnis  v.  CaldweU,  71  W.  Va.  97,  46  Am.  Dec.  660;  Brewer  v.  Her- 
375,  76  S.  E.  834,  43  L.R.A.(N.S.)  bert,  30  Md.  301,  96  Am.  Dec.  582  and 
630.  iiote;  Noland  v.  Barrett,  122  Mo.  181, 

17.  Evans  v.  Spurgin,  6  Grat,  (Va.)  26  S.  W.  692,  43  A.  S.  R.  572;  Jasken- 
107,  52  Am.  Dec.  105.  See  infra,  par.  os^y  v.  Volrath,  59  Ohio  St.  540,  53 
92.  N.  E.  46,  69  A.  S.  R.  786;  Houston 

18.  See  snpra,  par.  68;  infra,  par.  \'  Aycock,  5  Sneed  (Tenn.)  406,  73 
116  117  Am.  Dec.  131;  Pearson  V.  Gillenwaters, 

W.Taylor    v.    Cooper,    10    Leigh  ^L^^"""  *^«' ^^  S.  w.  9,  63  A  S  R 
/T7    \  o-irr  OA   a^   t\      io^r     a      •       844  and  note;  Camp  v.  Riddle,  128 
(Va.)  317  34  Am.  Deo.  737.    See  m-  ^enn.  294,  160  S.  W.  844,  Ann.  Cas. 

^^/^.     ..     ^.                .       ^  1915C  145;  Taylor  V.Cooper,  10  Leigh 

20.  Virginia  Fire,  etc.,  Ins.  Co.  v.  (Va.)  317,  34  Am.  Dec.  737;  Virginia 

Cottrell,  85  Va.  857,  9  S.  E.  132,  17  Fire,  etc.,  Ins.  Co.  v.  Cottrell,  85  Va. 

A.  S.  R.  108  and  note.  857,  9  S.  E.  132,  17  A.  S.  R.  108  and 

1.  State  Nat.  Bank  v.  Neel,  53  Ark.  note;  McGinnis  v.  Caldwell,  71  W.  Va. 

110, 13  S.  W.  700,  22  A.  S.  R.  185  and  375,  76  S.  E.  834,  43  L.R.A.(N.S.) 

note ;  Geoi^e  v.  Norwood,  77  Ark.  216,  630.    See  infra,  par.  92  et  seq. 

91  S.  W.  557, 113  A.  S.  R.  143,  7  Ann.  2.  See  infra,  par.  92. 

Cas.  171;  Brasch  v.  Mumey,  99  Ark.  3.  Blossom   v.   Milwaukee,   etc.,   B, 

324,  138  S.  W.  458,  Ann.  Cas.  1913B  Co.,  3  Wall  196, 18  U.  S.  (L.  ed.)  43: 
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property  arising  after  confirmation,^  and  has  to  bear  any  loss  that 
may  subsequently  occur  to  it,^  or  any  burden  or  incumbrance  subse- 
quently placed  thereon  by  law,*  even  though  no  purchase  money 
has  been  paid  or  deed  executed  and  the  vendor  remains  in  possession.' 
Furthermore,  unless  there  was  mala  fides  on  the  part  of  the  purchaser, 
the  fact  that  the  terms  of  sale  had  not  been  complied  with  when  the 
report  was  confirmed  does  not  affect  the  case.^  However,  the  status 
of  a  purchaser  at  a  judicial  sale  who  has  merely  a  decree  confirming 
the  report  of  sale  without  purporting  to  divest  and  vest  the  title  to 
the  property,  or  to  order  the  execution  of  a  deed,  is  somewhat  in 
doubt.  In  such  a  case  the  purchaser  obtains  an  equitable  title,  the 
full  beneficial  interest,  with  the  bare  legal  title  outstanding,  which 
he  has  the  right  to  obtain,  on  payment  of  the  purchase  money  and 
performance  of  the  other  conditions  contained  in  the  decree  of  con- 
firmation, by  application  in  the  same  case  for  an  order  to  the  master 
or  other  proper  officer  to  make  the  deeds,  or  by  other  supplemental 
proceedings  to  that  end.*  The  property  is  held  in  trust  for  the 
purchaser  between  the  time  of  sale  and  the  time  when  the  convey- 
ance is  made  to  him.^^  Still,  he  does  not  obtain  the  legal  title  by 
such  confirmation  unless  the  decree  divests  and  vests  title,  or  a  deed 
is  made  by  the  master  or  officer  selling  pursuant  to  a  decree  ordering 
him  to  do  so,  or  unless  on  being  so  ordered  the  master  fails  to  make 
the  deed  within  a  reasonable  tim^^^  So  the  purchaser  of  leasehold 
property  at  a  judicial  sale  obtains  no  title  that  places  him  in  privity 
of  estate  with  the  lessor  until  he  gets  his  deed,  and  is  not  liable  for 

Richardson  ▼.  Jones,  3  Gill  &  J.  (Md.)  Eq.  369,  73  Atl.  64,  138  A.  S.  R.  676. 

163, -22    Am.    Dec.    293;    Campe    v.  7.  Brewer  v.  Herbert,  30  Md.  301, 

Saucier,  68  Miss.  278,  8  So.  846,  24  96  Am.  Dec.  582  and  note;  Carpenter 

A.  S.  R.  273  and  note;  Houston  v.  Ay-  v.  Shanley,  75  N.  J.  Eq.  369,  73  Atl. 

cock,  5  Sneed   (Tenn.)   406,  73  Am.  64,  138  A.  S.  R.  576. 

Dec.  131 ;  Virginia  Fire,  etc.,  Ins.  Co.  8.  Virginia  Fire,  etc.,  Ins.   Co.   v. 

V.  Cottrell,  86  Va.  857,  9  S.  E.  132,  CottreU,  85  Va.  857,  9  S.  E.  132,  17 

17  A.  S.  R.  108  and  note;  Stout  v.  A.  S.  R.  108. 

Philippi  Mfg.,  etc.,  Co.,  41  W.  Va.  9.  Continental   Trust  Co.  ▼.  Balti- 

339, 23  S.  E.  571, 56  A.  S.  R.  843.    See  more  Refrigerator,  etc.,  Co.,  120  Md. 

infra,  par.  114  et  seq.  450,  87  Atl.  947,  46  LJl.A.(N.S.)  887 

4.  Virginia  Fire,  etc.,  Ins.  Co.  v.  and  note;  Camp  v.  Riddle,  128  Tenn. 
Cottrell,  85  Va.  857,  9  S.  E.  132,  17  294,  160  S.  W.  844,  Ann.  Cas.  1916C 
A.  S.  R.  108  and  note.  145.    See  infra,  par.  92. 

5.  Brewer  v.  Herbert,  30  Md.  301,  96  10.  Cropper  v.  Brown,  76  N.  J.  Eq. 
Am.  Dec  682  and  note;  Honston  v.  406,  74  Atl.  987, 139  A.  S.  R.  770  and 
Aycock,  5  Sneed  (Tenn.)  406,  73  Am.  note. 

Dec.  131;  Virginia  Fire,  etc.,  Ins.  Co.  11.  Taylor  v.  Boyd,  3  Ohio  337,  17 

V.  Cottrell,  85  Va.  857,  9  S.  E.  132,  Am.  Dec.  603;  Camp  v.  Riddle,  128 

17  A.  S.  R.  108  and  note.    See  supra,  Tenn.  294,  160  S.  W.  844,  Ann.  Cas. 

par.  68.  1915C  145. 

6.  Carpenter  ▼.  Shanlqr,  75  N.  J. 
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rent  for  the  period  between  the  date  of  the  sale  and  the  Ume  when 
the  deed  is  executed  anddelivered  to  him.^' 

84.  Liabilities  Assumed. — ^The  purchaser  of  a  leasehcdd  iB>  as  soon 
as  he  secures  title,  assignee  of  the  term,  and  in  privity  of  estate  with 
the  lessor,  and  therefore  liable  to  him  for  the  payment  of  r^at  so 
long  as  the  privity  of  estate  continues.  And  like  other  assignees, 
such  purchaser  is  liable  for  rent  without  taking  possession  of  the 
premises.  But  he  does  not  acquire  title  until  he  gets  his  deed,  and 
consequently  he  is  not  liable  for  rent  for  the  period  between  the 
date  of  the  sale  and  the  execution  and  delivery  of  the  deed.  Nor 
is  he  liable  for  the  rent  if  he  sells  all  his  interest  and  gives  up  his 
possession  and  right  of  possession  before  the  rent  accrues,  even  though 
he  may  yet  hold  the  technical  legal  title.  Likewise,  he  cannot  be 
held  for  taxes  covered  by  covenant,  and  which  became  due  and  pay- 
able after  the  assignment.^'  And  he  is  not  chargeable  at  all  with 
the  contract  rental  where  the  sale  is  at  the  instigation  of  the  lessor.^^ 
The  purchaser  at  a  judicial  sale  of  the  property  and  franchises  of  a 
railroad  company  takes  them  free  from  the  company's  personal  con- 
tracts or  obligations  unless  he  expressly  or  impliedly  assumes  lia- 
bility therefor,  or  unless  it  be  specifically  prescribed  in  the  decree  of 
sale  or  imposed  by  statute.**  However,  he  may  specifically  agree 
with  other  parties  in  interest  that  he  will  purchase  the  property  of 
a  corporation  at  a  judicial  sale  and  pay  the  debts  secured  by  it  to 
the  value  of  the  property.  And  after  he  has  acquired  the  property 
in  pursuance  of  such  agreement,  he  cannot  rely  on  the  statute  of 
frauds  to  avoid  compliance,  upon  the  groimd  that  it  is  a  promise 
to  pay  the  debts  of  another  and  unenforceable  if  not  in  writing.** 
The  purchaser  of  course  assumes  a  liability  to  pay  the  purchase  money 
according  to  the  terms  of  sale,*'  but  he  is  not  required  to  see  to  its 
application.** 

85.  Application  of  Purchase  Money. — ^A  purchaser  at  a  judicial  sale 
is  not  bound  in  any  case  to  see  to  the  application  of  the  purchase 
money.  That  is  under  the  control  of  the  court,  and  his  tifle  is  not 
affected,  however  unwise  or  illegal  the  disposition  of  the  money  may 
be.**  Hence,  his  title  cannot  be  impeached  at  law  upon  the  ground 
of  the  erroneous  application  of  the  proceeds  of  sale.     The  question 

12.  Note:  62  L.R.A.(N.S.)  988.    See  16.  Satterfield  v.  Kindley,  144  N.  C. 

infra,  par.  84.  455,  57  S.  E.  146,  12  Ann.  Cas.  1098, 

IS.  Note:  62  L.R.A.(N.S.)  988.  15  L.R.A.(N.S.)  399. 

14.  Tradesman  Pub.  Co.  v.  Knox-  17.  See  infra,  par.  114  et  seq. 
vOle  Car  Wheel  Co.,  95  Tenn.  634,  32  18.  See  infra,  par.  85. 

S.  W.  1097,  49  A.  S.  R.  943,  31  LJt.A.  19.  Knotts  v.  Steams,  91  U.  S.  638, 

593.  23  U.  S.  (L.  ed.)  252;  Coombs  v.  Jor- 

15.  Hukle  V.  Atchison,  etc,  R.  Co.,  dan,  3  Bland  (Md.)  284,  22  Am.  Dec. 
71  Kan.  251,  80  Pae.  603,  6  Ann.  Cas.  236. 

83  and  note.  Note:  21  L.R.A.  44. 
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of  application  belongs  to  the  peculiar  jurisdiction  of  equity,  and 
cannot  be  judged  collaterally  so  as  to  overthrow  indirectly  and  conse- 
quentially a  Icigal  tiUe  connected  with  it.  The  old  equity  doctrine 
of  application,  which  required  purchasers  from  trustees  to  look  to 
the  application  of  the  moneys  paid  by  them  at  the  hazard  of  losing 
the  estate,  or  paying  the  consideration  twice  over,  has  long  since 
been  allowed  to  be  hard  and  unjust,  weakened  by  repeated  decisions 
limiting  its  extent  or  lessening  its  force,  and  in  many  jurisdictions 
expunged  by  statute.  But  even  in  its  largest  and  most  unrestrained 
application,  the  rule  could  never  have  been  carried  so  far  as  to  make 
the  bona  fide  piux^haser's  estate,  not  only  dependent  upon  his  seeing 
that  the  proceeds  of  the  trust  fund  went  to  the  person  or  purpose 
held  out  by  the  court  as  entitled  to  receive  it,  but  moreover  further 
dependent  upon  the  right  judgment  of  the  court  in  its  decision  or 
its  order  as  to  the  proper  person  or  purpose  entitled  to  such  beneficial 
interest  Such  a  distinction  would  go  very  far  to  make  every  sale 
under  the  authority  of  chancery  doubtful  and  hazardous.^  The  only 
cases  in  which  a  purchaser  is  bound  to  see  to  the  application  of  the 
purchase  money  are  where  a  trust  has  been  created  by  deed  or  will 
for  the  sale  of  an  estate  for  the  payment  of  debts  and  the  like,  and 
the  trust  so  raised  is  of  a  defined  and  limited  nature.  A  purchaser 
under  a  decree  has  no  concern  with  the  disposition  or  investment 
which  the  court  may  make  of  the  proceeds  of  sale,  nor  can  his  rights 
as  purchaser  be  in  any  manner  affected  by  any  irregularity  in  the 
case  or  misi4)plication  of  the  purchase  money.  When  he  pays  the 
whole  of  the  stipulated  amount,  he  is  entitied  to  an  absolute  con- 
veyance of  the  whole  right  of  the  parties  to  the  suit,  whatever  that 
may  be,  and  is  not  bound  to  look  to  anything  beyond  the  express 
terms  of  his  contract  with  the  court,  as  reported  by  the  trustee  employed 
to  make  the  sale.*  So  where  purchase  money  was  invested  in  the 
bonds  of  the  Confederate  government,  which  turned  out  to  be  worth- 
less, the  beneficiaries  cannot  be  heard  to  attack  the  title  of  the  pur- 
chaser of  the  property,  who  had  nothing  to  do  •with  the  disposition 
of  the  money,  on  the  ground  that  the  court  did  not  preserve  them 
from  the  folly  of  that  investment* 

Right  to  Sound  Property  and  Title  ' 

86.  Caveat  Emptor.— There  are  many  cases  holding  generally  that 
in  judicifJ  sales  the  rule  of  caveat  emptor  applies  in  its  utmost  vigor 
and  strictness.  The  court  sells,  and  can  undertake  to  sell,  only  the 
right,  titie,  interest  and  property,  such  as  it  is,  of  the  parties  to  the 

1.  Cochran  ▼.  VanSurley,  20  Wend.  284,  22  Am.  Dec.  236. 

(N.  Y.)  365,  32  Am.  Dec.  570.  8.  Knotts  v.  Steams,  91  U.  S.  638,  23 

2.  Coombs  V.  Jordan,  3  Bland  (Md.)    U.  S.  (L.  ed.)  252. 
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proceeding^  and  the  purchaser  is  charged  wiUi  knowledge  of  that 
fact.  It  therefore  follows  that  he  takes  upon  himself  the  risk  of 
finding  outstanding  rights  that  could  have  been  asserted  against  the 
parties  to  the  proceedings;  and  if  by  reason  of  the  existence  of  such 
rights,  whether  known  or  not,  or  discoverable  or  not,  he  takes  less 
than  a  complete  title  to  the  entire  property  offered,  or  even  takes 
nothing  at  all,  by  his  purchase,  he  cannot  complain  and  has  no 
defense  upon  being  sued  for  the  purchase  price.*  The  rule  is  of 
particular  force  where  by  the  terms  of  the  sale  only  the  right,  title, 
interest  and  estate  of  the  owner  or  parties  to  the  proceeding  are  specifi- 
cally offered,*  especially  when  the  true  condition  of  the  title  is  fully 
set  out  in  the  pleadings  and  record  of  the  proceedings  under  which 
the  sale  was  had.'  Any  different  rule  prevailing  on  this  subject 
in  any  of  the  states  of  the  Union  by  statute  cannot  change  the  posi- 
tion of  the  United  States  with  respect  to  judicial  sales  in  proceedings 
instituted  by  them.*    An  assignee  of  the  purchaser  stands  in  no  better 

4.  See  supra,  par.  13  et  seq.;  infra,  Carteret  Realty  Co.,  67  N.  J.  Eq.  641, 

par.  100  et  seq.  60  Atl.  938,  110  A.  S.  R.  502,  3  Ann. 

6.  The  Monte  Allegre,  9  Wheat.  616,  Cas.  421;  Neir  v.  Snider  Saw  Mill  Co., 

6  U.  S.  (L.  ed.)  174;  WilUamson  v.  88  Ohio  St.  424,  103  N.  E.  133,  Ann. 

Berry,  8  How.  495,  12  U.  S.  (L.  ed.)  Cas.  1915B  233;  Sackett  v.  Twining, 

1170 ;  WilUamson  v.  Ball,  8  How.  566,  18  Pa.  St.  199,  57  Am.  Dec.  599  and 

12  U.  .S.    (L.  ed.)    1200;   Waples  v.  note;  Stoney  v.  Shultz,  1  Hill  Eq.  (S. 

United  States,  110  U.  S.  630,  4  S.  Ct.  C.)  465,  27  Am.  Dec.  429;  Latimer  v. 

225,  28  U.  S.  (L.  ed.)  272;  McArthur  Wharton,  41  S.  C.  508,  19  S.  E.  855, 

V.  Scott,  113  U.  S.  340,  5  S.  Ct.  652,  28  44  A.  S.  R.  739 ;  Greenville  People's 

U.  S.  (L.  ed.)  1015;  Bums  v.  Hamil-  Bank  v.  Bramlett,  58  S.  C.  477,  36  S. 

ton,  33  Ala.  210,  70  Am.  Dec.  570 ;  E.  912,  79  A.  S.  R.  855 ;  Threlkelds  v. 

Bond  V.  Montgomery,  56  Ark.  563,  20  Campbell,  2  Grat.  (Va.)  198,  44  Am. 

S.  W.  525,  35  A.  S.  R.  119  and  note;  Dec.  384;  Redd  v.  Dyer,  83  Va.  331,  2 

Webster  v.  Haworth,  8  Cal.  21,  68  Am.  S.  E.  283,  5  A.  S.  R.  272  and  note; 

Dec.  287;  Lewark  v.  Carter,  117  Ind.  Kirk  v.  Oakey,  110  Va.  67,  65  S.  E. 

206,  20  N.  E.  119,  10  A.  S.  R.  40  and  528,  136  A.  S.  R.  915 ;  Castleman  v. 

note,  3  L.R. A.  440 ;  Porter  v.  Robin-  Castleman,  67  W.  Va.  407,  68  S.  E.  34, 

son,  3  A.  K  Marsh.  (Ky.)  253,  ISJim,  28  L.R.A.(N.S.)  393. 

Dec.  163;  Williams  v.  Glenn,  87  Ky.  Notes:  70  Am.  Dec.  570  et  seq.;  26 

87,  7  S.  W.  610,  12  A.  S.  R.  461  and  Am.  Rep.  37;  3  A.  S.  R.  203,  204;  35 

note ;  Farmers',  etc.,  Bank  v.  Martin,  7  A.  S.  R.  126 ;  44  A.  S.  R.  747 ;  52  A. 

Md.  342,  61  Am.  Dec.  350  and  note;  S.  R.  177  et  seq.;  125  A.  S.  R.  982; 

Frost  V.  Atwood,  73  Mich.  67,  41  N.  135  A.  S.  R.  917  et  seq.;  3  L.R.A. 

W.  96, 16  A.  S.  R.  560;  Norton  v.  Ne-  440,  441;   21  L.R.A.  45  et  seq.;   48 

braska  Loan,  etc.,  Co.,  36  Neb.  466,  53  L.R.A.(N.S.)    481;    L.R.A.1915E   834 

N.  W.  481,  37  A.  S.  R.  441,  18  L.R. A.  et  seq. ;  18  Ann.  Cas.  501. 

88;  Pope  v.  Benster,  42  Neb.  304,  60  6.  Note;  135  A.  S.  R.  921* et  seq. 

N.  W.  561,  47  A.  S.  R.  703;  Nye,  etc.,  7.  Norton   v.  Nebraska  Loan,  etc., 

Co.  V,  Fahrenholz,  49  Neb.  276,  68  N.  Co.,  35  Neb.  466,  53  N.  W.  481,  37 

W.  498,  59  A.  S.  R.  540  and  note;  A.  S.  R.  441,  18  L.RA.  88  and  note. 

Norton  v.  Nebraska  Loan,  etc.,  Co.,  35  8.  Waples  v.  United  States,  110  U. 

Neb.  466,  53  N.  W.  481,  37  A.  S.  R.  S.  630,  4  S.  Ct  225,  28  U,  S.  (L.  ed.) 

441,  18  L.R.A.  88  and  note;  Brady  y.  272. 
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poflition  ihan  the  purchaser  huooiself  .*  The  officer  who  coaducts  the 
sale  under  the  court's  order  has  no  authority  to  make  an  express 
warranty;  and  if  he  do  so,  he  binds  only  himself,  personally.^^ 
However,  in  its  modem  application  to  judicial  sales,  the  rule  of  caveat 
emptor  has  been  somewhat  relaxed ;  and  it  is  now  generally  conceded 
that  a  purchaser  at  a  judicial  sale  is  entitled  to  expect  and  obtain  a 
sound  and  marketable  title  to  the  property  sold.^^  The  purchaser 
should  therefore  not  be  compelled  to  accept  a  defective  or  doubtful 
title,  or  to  complete  the  sale  or  pay  the  purchase  money  until  the 
defect  is  obviated.  He  is  entitled  to  a  good  and  marketable  title  and 
one  that  is  free  from  equities,  incumbrances  and  all  reasonable  doubt.  ^^ 
Furthermore  a  person  who,  in  good  faith,  bids  upon  real  property 
at  a  judicial  sale  where  the  particular  interest  offered  is  not  expressly 
stated  has  a  right  to  assume  that  he  is  to  receive  a  conveyance  of 
the  fee,  and  that  the  title  to  such  real  property  is  maricetable.^'  It 
has  been  held,  too,  though  the  trend  of  authority  is  to  the  contrary, 
that  caveat  emptor  has  no  application  to  sales  by  a  guardian  under 
order  of  a  court.^^  And  the  doctrine  is  generally  deemed  inappli- 
cable to  cases  of  deficiencies  in  quantity  of  land  where  sold  by  the 
acre.^*  But  where  land  is  sold  as  an  entire  tract  consisting  of  a 
certain  number  of  acres  ^'more  or  less,"  the  purchaser  will  not  be 

9.  Willianxson  v.  Berry,  8  How.  405,  499,  52  L.R.A.(N.S.)  751  and  note; 
12  U.  S.  (L.  ed.)  1170;  Williamson  v.  Threlkelds  v.  Campbell,  2  Grat  (Va.) 
Ball,  8  How.  566,  12  U.  S.  (L.  ed.)  198,  44  Am.  Dec.  384 ;  Kirk  v.  Oakey, 
1200.  110  Va.  67,  65  S.  E.  528, 135  A.  S.  B. 

Note:  26  Am.  Rep.  37.  915  and  note;   Castleman   v.   Castle- 

10.  Kearlv  v.  Duncan,  1  Head  man,  67  W.  Va.  407,  68  S.  B.  34,  28 
(Tenn.)  397,  73  Am.  Dec  179.  L.R.A.(N.S.)  393. 

Note :  3  L.R.A.  440.  Notes :  70  Am.  Dec.  572  et  seq. ;  26 

11.  Notes:  3  A.  S.  R.  203,  204;  135  Am.  Rep.  39;  3  A.  S.  R.  203,  204;  44 
A.  S.  R.  919  et  seq.;  Ann.  Cas.  1912D  A.  S.  R.  747;  52  A.  S.  R.  177;  135  A. 
1181.  S.  R.  917  et  seq. ;  21  L.R.A.  46  et  seq. ; 

12.  Marsh  v.  Kenyon,  37  App.  Cas.  69  L.R.A.  36  et  seq. 

(D.  C.)  574,  Ann.  Cas.  1912D  1178  See  supra,  par.  63  et  seq.;  par  72  et 

and  note;   Stonerook  v.  Wisner,  171  seq. 

la.  109,  153  N.  W.  351,  L.R.A.1915E  13.  Wanser  v.  DeNyse,  188  N.  Y. 

834;  Blight  v.  Banks,  6  T.  B.  Mon.  378, 80  N.  E.  1088, 117  A.  S.  R.  871. 

(Ky.)  192, 17  Am.  Dec.  136:  Brady  v.  Notes:  70  Am.  Dec.  572  et  seq.;  135 

Carteret  Realty  Co.,  67  N.  J.  Eq.  641,  A.  8.  R.  917  et  seq. ;  21  L.R.A.  46  et 

60  Atl.  938,  no  A.  8.  R.  502,  3  Ann.  seq. 

Cas.  421;  Morris  v.  Mowatt,  2  Paige  14.  Stonerook   ▼.    Wisner.   171    la. 

(N.  T.)  586, 22  Am.  Dec.  661  and  note;  109,  153  N.  W.  351,  L.R.A.i915£  834 

Toole  V.  Toole,  112  N.  Y.  333, 19  N.  B.  and  note. 

682,  8  A.  8.  R.  750,  2  L.R.A.  465  and  15.  Stonerook   ▼.   Wisner,   171   la. 

note;  Sackett  ▼.  Twining,  18  Pa.  St.  109, 153  N.  W.  351,  L.R.A.1915E  834; 

199,  57  Am.  Dec  599  and  note;  Lown-  Qreenville  People's  Bank  ▼.  Bramlett, 

des  ▼.  Chisolm,  2  McCord  Eq.  (S.  C.)  58  8.  C.  477,  36  8.  £.  912,  79  A.  S.  R. 

455, 16  Am.  Dec.  667  and  note ;  Green*  855 ;  Castleman  v.  Castleman,  67  W. 

▼ille  People's  Bank  v.  Bramlett,  58  8.  Va.  407,  68  8.  E.  34,  28  L.R.A.(N.S.) 

C.  477,  36  8.  E.  912,  79  A.  8.  R.  855;  393.  See  supra,  par.  65;  infra,  par  116. 
Smith  ▼.  Smith,  97  8.  C.  242,  81  S.  E. 
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excused  for  even  a  substantial  deficiency  where  he  has  had  an  oppor- 
tunity to  investigate.^*  Although  the  majority  rule  as  to  the  right 
of  a  purchaser  to  expect  a  marketable  title  is  as  above  stated,  it  has 
been  held  in  some  jurisdictions  that  chancery  sales,  unless  it  be 
expressly  stipulated  to  the  contrary,  are  subject  to  any  incumbrances 
which  are  on  the  property,  and  that  the  burden  is  upon  the  purchaser 
to  show  that  his  particular  purchase  was  free  therefrom.^'  And,  of 
course,  it  is  only  a  bona  fide  purchaser  that  can  complain  in  any 
instance— that  is  to  say,  one  who  has  purchased  in  good  faith,  for 
a  valuable  consideration,  and  without  actual  or  fair  constructive  notice 
of  the  defect  in  title  or  quality  complained  of.^® 

87.  Allowance  of  Time  to  Examine  Title. — ^Although,  as  we  have 
seen,  a  purchaser  who  bids  with  notice  of  a  defect  in  the  title  is 
not  entitled  to  relief,^*  it  is  ordinarily  essential  for  the  application 
of  the  rule  that  he  have  actual  notice  of  the  defect  itself,  or  of  facts 
reasonably  calculated  to  put  him  upon  an  inquiry  which  would  lead 
to  discovery  of  the  defect  And  under  ordinary  conditions,  he  is 
not  regarded  as  bound  by  constructive  notice  of  liens  upon  or  defects 
in  the  title  to  the  property  sold  which  appear  upon  the  land  records 
at  the  time  of  the  sale;  for  if  a  contrary  rule  were  applied,  relief 
could  rarely  be  afforded.*®  It  is  accordingly  the  policy  of  courts  of 
equity  in  most  jurisdictions  to  allow  the  purchaser  of  land  under 
their  decrees  a  reasonable  time  after  bidding  off  the  property  to 
examine  the  title  and  ascertain  whether  or  not  it  is  defective  before 
the  sale  is  confirmed  and  the  purchaser  compelled  to  comply  with 
his  bid.  If  necessary  a  reference  will  be  ordered  for  the  purpose  of 
having  the  title  examined  and  a  report  made  thereon  by  the  master. 
And  if  upon  examination  the  title  is  found  to  be  defective  or  doubt- 
ful, the  purchaser  will  be  relieved  of  his  purchase  and  his  deposit 
money  returned,  or  other  appropriate  relief  given.  ^  Hence  a  resale 
of  real  estate  after  giving  the  accepted  bidder  only  three  hours  in 
which  to  complete  his  bid  is  void,  since  he  is  not  tiiereby  allowed  a 
reasonable  time  within  which  to  examine  the  title.*     This  policy 

16.  Note:  21  L.R.A.  48.  See  sapra,  Bramlett,  58  8.  C.  477,  36  S.  E.  912, 
par.  65;  infra,  par.  116.  79  A.  S.  R.  855. 

17.  Farmers,'  ete.,  Bank  v.  Martin,  1.  Williamson  v.  Berry,  8  How.  495, 
7  Md.  342,  61  Am.  Dec.  350  and  note.  12  U.   S.    (L.  ed.)    1179;   Greenville 

Notes:  70  Am.  Dee.  577,  580;  21  People's  Bank  v.  Bramlett,  58  S.  C. 
L.R.A.  47;  eontra,  135  A.  S.  R.  922  477,  36  S.  E.  912,  79  A.  S.  R.  855; 
note.  Smith  v.  Smith,  97  S.  C.  242,  81  S.  £. 

18.  Farmers',  etc.^  Bank  v.  Martin,  499,  52  L.R.A.(N.S.)  751  and  note; 
7  Md.  342,  61  Am.  Dec.  350  and  note.  Kirk  y.  Oakey,  110  Ya.  67,  65  S.  £. 

Notes:  70  Am.  Dec.  575  et  aeq.;  26  528,  135  A.  S.  R.  915  and  note. 

Am.  Rep.  39;  135  A.  S.  R.  921;  21  Notes:  70  Am.  Dec.  579;  2  L.R.A. 

L.R. A.  47.  465 ;  69  L.R. A.  36  et  seq. 

19.  See  supra,  par.  86.  2.  Smith  v.  Smith,  97  S.  C.  242,  81 

20.  Greenville    People's    Bank    v.  S.  E.  499,  52  L.R.A.(N.S.)  75L 
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is  fair  and  just  to  all  concerned^  and  is  well  calculated  to  inspire 
confidence  and  promote  competition  at  equity  sales.'  The  matter, 
however,  is  one  of  local  practice  and  depends  largely  upon  the  terms 
of  the  sala^ 

88.  Forms  of  Relief  When  Title  Is  Defective.— The  nature  and 
extent  of  the  relief  to  be  granted  a  purchaser  in  compensation  for 
a  defect  in  the  title  to,  or  deficiency  in  the  quantity  of,  property 
bought  by  him  are  matters  resting  very  much  in  the  sound  discre- 
tion of  the  court.*  Thus,  for  a  defect  in  title,  the  purchaser  may  be 
relieved  from,  his  purchase  by  applying  for  a  rescission  of  the  sale 
before  confirmation;  and  he  thereupon  is  entitled  to  be  released 
from  further  liability  upon  his  contract,  and  to  recover  any  part 
of  the  purchase  price  which  he  may  already  have  paid  or  deposited, 
together  with  interest  thereon  and  the  costs  and  expenses  to  which 
he  has  been  subjected.*  If  there  be  no  fimd  under  the  control  of 
the  court  out  of  which  such  interest  and  costs  can  be  paid,  and  all 
parties  have  acted  in  good  faith  in  relation  to  the  sale,  these  expenses 
will  1)0  paid  out  of  any  fund  that  may  thereafter  be  raised  upon  a 
second  sale  if  one  takes  place;  or  if  no  sale  of  the  property  is  had, 
and  no  other  way  is  provided  for  the  payment,  the  charge  must  fall 
upon  the  complainants  personally.'  If  the  purchaser  has  taken  pos- 
session, however,  he  will  be  charged  with  the  rents  and  profits  of 
the  property  during  the  period  of  his  possession.*  Again,  in  proper 
cases  steps  may  be  taken,  by  additional  proceedings  or  otherwise,  to 
remove  the  objections  complained  of,  provided  this  can  be  done  with- 
out infringing  the  rights  or  prejudicing  the  interests  of  the  purchaser, 
and  no  unreasonable  delay  will  ensue.*  Accordingly,  where  prop- 
erty is  sold  free  of  liens  and  incumbrances,  and  after  the  sale  and 
report  but  before  confirmation  it  is  discovered  to  be  subject  to  incum- 
brances, the  court  will  order  them  paid  and  discharged  out  of  the 

3.  Greenville  People's  Bank  v.  Bram-  667  and  note;  Kirk  v.  Oakey,  110  Va. 
iett,  58  S.  C.  477,  36  S.  E.  912,  79  A.  67,  65  S.  E.  528, 135  A.  S.  R.  915  and 
S.  R.  855.  note;  Stout  v.  Philippi  Mfg.,  etc.,  Co., 

4.  Note:  52  L.R.A.(N.S.)  752.  41  W.  Va.  339,  23  8.  E.  571,  56  A.  S. 

5.  Goodenow  v.  Ewer,  16  Cal.  461,  R.  843. 

76  Am.  Dec.  540  and  note.  Notes:  70  Am.  Dee.  580;  2  L.R.A. 

6.  Goodenow  v.  Ewer,  16  Cal.  461,  465;  69  L.R.A.  36  et  seq.;  62  L.R.A. 
76  Am.  Dec.  540  and  note;  Williams   (N.S.)  752. 

V.  Glenn,  87  Ky.  87,  7  S.  W.  610,  12  See  supra,  par.  62,  75  et  seq. 

A.  S.  R.  461  and  note;  International  7.  Morris  y.  Mo  watt,  2  Paige   (N. 

Wood  Co.  V.  National  Assur.  Co.,  99  Y.)  586,  22  Am.  Dec.  661. 

Me.  415,  59  Atl.  544,  105  A.  S.  R.  Note:  69  L.R.A.  36  et  seq. 

288,  2  Ann.  Cas.  356;  Morris  v.  Mow-  8.  Lowndes  v.   Chisobn,  2  MeCord 

Att,  2  Paige  (N.  Y.)  586,  22  Am.  Dee.  Eq.  (S.  C.)  455,  16  Am.  Dec.  667  and 

661;  Toole  ▼.  Toole,  112  N.  Y.  333, 19  note.    See  supra,  par.  75. 

N.  E.  682,  8  A.  S.  R.  750,  2  L.R.A.  9.  Goodenow  v.  Ewer,  16  Cal.  461, 

465  and  note;  Lowndes  y.  Chisolm,  2  76  Am.  Dec.  540  and  note. 

McCord  Eq.  (S.  C.)  455,  16  Am.  Dec.  Note:  69  L.R.A.  36  et  seq. 
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proceeds  of  sale,  or  allow  the  purchaser  a  credit  upon  the  price  to 
the  amount  thereof.^^  And  though  the  purchaser  cannot  retain  the 
property  and  insist  tkat  the  proceeds  of  the  sale  be  applied  to  the 
extinguishment  of  the  claims  of  incumbrancers  who  are  not  parties 
to  the  suit/^  if  alleged  liens  upon  the  property  be  discovered  by 
him  before  confirmation,  he  is  entitled  to  have  the  lienholders  made 
parties  to  the  action,  and  their  rights  adjudicated,  o^d  finally  set- 
tled, before  the  sale  is  confirmed  and  he  is  compell^  to  comply  with 
his  contract.^'  But  he  is  not  liable  for  interest  during  the  period 
of  delay  occasioned  by  proceedings  looking  to  the  removal  of  objec- 
tions to  the  title.^'  In  many  jurisdictions,  the  rule  is  that  the  pur- 
chaser at  a  judicial  sale  can  obtain  relief  for  liens  or  defects  in  title 
only  by  resisting  confirmation  of  the  sale  in  the  cause  wherein  the 
decree  was  rendered  and  that  no  relief  can  be  granted  after  the  sale 
has  once  been  confirmed,  unless  there  be  fraud.  ^^  In  these  jurisdic- 
tions, therefore,  failure  or  defect  in  title  is  no  defense  to  an  action 
for  the  purchase  money,  nor  is  it  a  ground  for  setting  the  sale  aside 
after  confirmation.**^  So,  a  court  of  equity  cannot  enjoin  a  judg- 
ment obtained  against  the  purchaser  for  the  purchase  price  upon 
the  ground  that  the  title  to  the  land  was  defective  at  the  time  of 
purchase.**  Elsewhere,  however,  a  purchaser  at  a  judicial  sale  is 
allowed  to  set  up  defect  of  title  as  a  defense  in  an  action  for  the 
purchase  money  provided  the  sale  at  which  he  bought  was  not  under 
compulsory  process.*'  Furthermore,  it  has  been  held  generally  that 
the  purchaser  cannot  be  compelled  to  complete  his  purchase  where 
the  defect  is  discovered  at  any  time  before  the  purchase  money  has 
been  actually  paid  over  and  distributed.*®   .And  the  purchaser  may 

10.  Farmers',  etc..  Bank  v.  Martin,       See  supra,  par.  86. 

7  Md.  342,  61  Am.  Dee.  350  and  note;  15.  Williams  v.  Glenn,  87  Ky.  87,  7 
Morris  v.  Mowatt,  2  Paige  (N.  Y.)  586,  S.  W.  610,  12  A.  S.  R.  461  and  note; 
22  Am.  Dec.  66L  Threlkelds  v.  CampbeU,  2  Grat.  (Va.) 

Notes :   70  Am.   Dec.  577-580 ;   69  198,  44  Am.  Dec,  384. 
L.R.A.  36  et  seq.  Notes :  70  Am.  Dec.  572  et  seq. ;  52 

11.  Note:  70  Am.  Dec.  580.  a.  S.  R.  177;  21  L.R.A.  47. 

12.  Moms  V.  Mowatt,  2  Paige  (N.       gee  supra,  par.  73.  86. 

Y.)   586,  22  Am.  Dec.  661;  Kirk  v.       ^g    Sa^ett  v    Twining    18  Pa    St 
Oakey  110  Va.  67,  65  S.  E.  528,  135  ^gf.f'^'jy'^,  IgTanf 'noJe  ;'^?i.^f: 

ll:  Notefb  L.R.A.(N.S.)  752.  ^^  ^-  ^J^'^P^^'  ^  Grat.  (Va.)  198, 

14.  Waples  v.  United  States,  110  U,  ^Jv '  ^*  a       t.      t=^o    . 
S.  630,  4  S.  Ct.  225,  28  U.  S.  (L,  ed.)    ^  Notes:  70  Am.  Dec.  572  et  seq.;  21 

272;   Sackett  v.  Twining,  18  Pa.  St.  -^'V^   i     •  ®    ®®^*  ,,., 

199,  57  Am.  Dec.  599;  Threlkelds  v,  !"•  Latimer  v.   Wharton,  41  S.  C. 

Campbell,  2  Grat.  (Va.)  198,  44  Am.  508,  19  S.  E.  855,  44  A.  S.  R.  739. 

Dec.  384.  18.  Kirk  v.  Oakey,  110  Va.  67,  65 

Notes:  70  Am.  Dec.  679  et  seq.;  52  S.  E.  528, 135  A.  S.  R.  915  and  note. 

A.  S.  R.  177;  135  A.  8.  R.  922  et  seq.;  Notes:  70  Am.  Dec.  572  et  seq.;  26 

21  L.R.A.  46  et  seq.;  48  L.R.A.(N.S.)  Am.  Rep.  89;  69  L.R.A.  36  et  seq. 
481. 
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often  have  the  sale  set  aside  before  the  fund  is  distributed  where 
the  title  is  defective  and  there  is  a  total  failure  of  consideration  and 
may  even  in  such  a  case  recover  back  the  purchase  price  at  any  time 
before  a  oonveyance  is  made.^*  In  any  event,  the  purchaser  of  land 
at  a  decretal  sale,  although  receiving  no  covenants  of  warranty,  may 
nevertheless  on  eviction  under  a  paramount  title  maintain  an  action 
for  damages  against  a  former  owner  upon  the  covenants  given  by 
him  to  the  person  whose  title  was  sold.*^  In  general  a  defeated  bona 
fide  purchaser  at  a  judicial  sale  is  entitled  to  an  allowance  for  his 
improvements  put  upon  the  property  in  good  faith.  ^ 

Meaning  of  Sound  Title 

89.  In  General. — ^The  title  that  a  purchaser  at  a  judicial  sale  can 
be  required  to  take  must  be  good  to  a  moral  certainty.  One  that 
is  open  to  a  reasonable  doubt'  or  that  will  not  be  accepted  by  an 
ordinarily  prudent  man  when  the  property  is  again  oflFered  for  sale 
or  as  security  for  a  loan  •  is  not  marketable.  Wherefore,  the  pur- 
chaser is  not  compelled  to  accept  a  deed  which  leaves  him  to  the 
uncertainty  of  a  doubtful  title  or  the  hazard  of  a  probable  contest 
and  litigation  in  regard  thereto.*  Nor  is  he  bound  to  take  an  affidavit 
that  there  are  no  liens  on  the  property,  but  is  entitled  to  have  that 
fact  made  out  beyond  a  reasonable  doubt,  by  reference  if  necessary.* 
Moreover,  a  mere  equitable  title  of  which  the  purchaser  cannot  avail 
himself  in  a  suit  at  law  to  recover  the  property  or  defend  his  pos- 
session if  necessary  cannot  be  considered  marketable.  And  the  same 
rule  applies  even  to  a  good  legal  title,  if  it  is  liable  to  be  liti- 
gated in  a  court  of  chancery  in  consequence  of  some  valid  equitable 
claim  which  may  be  brought  against  it  A  sale,  therefore,  under  the 
decree  of  a  court  of  equity,  particularly  where  the  master  professes 
to  sell  a  perfect  title,  entitles  the  purchaser  to  one  that  is  good  both 
at  law  and  in  equity.*  He  cannot  be  compelled  to  take  a  title  the 
validity  of  which  depends  upon  a  fact  which  may  be  changed  on 
new  inquiry  or  is  open  to  opposing  influences  ^  or  can  be  established 

19.  Notes:  70  Am.  Dee.  572  et  seq.;  Notes:  132  A.  S.  R.  991  et  seq.;  136 
21  L.R.A.  46  et  seq.  A.  S.  R.  922. 

20.  Thomas  v.  Bland,  91  Ky.  1,  14  4.  Notes:  135  A.  S.  R.  920;  2  L.R.A. 
S.  W.  955,  11  L.R.A.  240.  465;  21  L.R.A.  46  et  seq.;  Ann.  Cas. 

1.  SeUers  v.  Corwin,  5  Ohio  398,  24  1912D  1181. 

Am.  Dee.  301  and  note.  5,  Note :  70  Am.  Dec.  577,  579. 

Note:  81  A.  S.  R.  180.  6.  Morris  v.  Mowatt,  2  Paige   (N. 

2.  Notes:  70  Am.  Dec.  576;  135  A.  Y.)  586,  22  Am.  Dec.  661  and  note; 
S.  R.  920;  2  L.R.A.  465;  21  L.R.A,  McGinnis  v.  Caldwell,  71  W.  Va.  375, 
45et  seq.;  Ann.  Cas.  1912D  1181.    See  76  S.  E.  834,  43  L.R.A. (N.S.)  630. 
Yendob  and  Pubchaser.  Note:  70  Am.  Dec.  576. 

8.  Wanser  v.  De  Nyse,  188  N.  Y.       7.  Note:  2  L.R.A.  466. 
378,  80  N.  E.  1088, 117  A.  S.  R.  871. 
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only  by  parol  testimony  which  it  might  be  diflScult  for  the  purchaseis 
to  procure.^  An  outstanding  inchoate  right  of  dower,  or  other  future 
contingent  interest,  will  excuse  the  purchaser  from  the  completion 
of  his  purchase,*  as  will  any  circumstanceB  preventing  him  from 
obtaining  immediate  possession,  as,  for  example,  where  there  is  an 
outstanding  lease,  unless  possession  was  postponed  as  one  of  the  terms 
of  sale.^®  Similarly,  it  is  a  sufficient  objection  to  the  completion 
of  a  sale  of  land  that  a  city  has  a  right  to  take  the  land  for  a 
street  without  paying  for  the  buildings  thereon,  though  the  probabil- 
ity of  the  exercise  of  this  right  is  remote.  In  like  manner,  comple- 
tion of  a  sale  will  not  be  enforced  where  the  title  is  defective  in 
respect  of  doubtful  lines  or  party  walls,  where  a  tenant  has  the  right 
to  remove  the  buildings,  or  where  the  purchaser  may  otherwise  lose 
the  buildings  without  compensation.  A  purchaser  will  also  be  relieved 
where  there  is  a  building  restriction  upon  the  land  or  a  prohibition 
as  to  the  use  of  land  or  building.  But  he  cannot  refuse  to  complete 
his  purchase  because  a  boundary  line  cuts  a  building,  where  he  had 
the  officer  divide  the  land  in  that  manner  at  the  sale,  nor  because 
of  a  lack  of 'outlet  from  the  land  of  which  he  had  notice.^^  The 
objections  must  be  real  too.  They  must  not  be  captious,  or  mere 
suggestions  of  defects  which,  though  within  the  range  of  possibil- 
ity, are  beyond  that  of  probability.**  He  is  bound  to  complete  the 
purchase  where  prima  facie  title  is  offered  against  which  there  is  no 
reasonable  ground  of  suspicion.  Where  an  incumbrance  is  such  that 
it  could  not  have  affected  the  amount  of  the  bid,  the  purchaser  is 
not  released.** 

90.  Adverse  Possession. — ^While,  as  we  have  seen,  a  purchaser, 
under  ordinary  conditions,  will  not  be  compelled  to  accept  a  title 
that  is  not  sound  or  marketable,*^  a  title  must  be  deemed  sound  if 
it  has  been  acquired  by  adverse  possession  under  such  circumstances, 
and  for  such  a  length  of  time,  as  to  render  it  indefeasible  at  law  or 
in  equity,  even  though  it  is  not  what  is  denominated  a  good  record 
title;  *•  for  adverse  possession  of  realty  for  the  statutory  period  not 
only  bars  the  remedy  of  the  owner  for  the  recovery  of  the  land,  but 
also  divests  his  estate  and  vests  a  perfect  title  in  the  claimant,  so  that 
the  latter's  title  is  as  good  as  though  he  held  a  deed  in  fee  simple 
from  the  owner.**  When  the  facts  are  sufficiently  clear,  therefore, 
adverse  possession  may  alone  be  sufficient  to  make  a  title  which  a 

8.  Note:  Ann.  Gas.  1912D  1181.  13.  Note:  70  Am.  Deo.  577. 

9.  Notes:    70    Am.    Dec.    576;    21       14.  See  supra,  par.  86,  89. 
L.R.A.  46  et  seq.  15.  Marsh  v.  Kenyon,  37  App.  Gas. 

10.  Note:  21  L.EJL.  48.  (D.  C.)  574,  Ann.  Gas.  1912D  1178, 

11.  Notes:    70   Am.   Dec.   676;   21  16.  Note:    Ann.   Gas.   1912D   1179. 
L.R.A.  48;  69  L.R.A.  38.  And  see  Advebsb  Possession,  toL  1^ 

12.  Notes:  70  Am.  Dee.  577;  135  p.  689  et  seq. 
A.  S.  R.  920. 
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parcfaaaer  at  a  jndidal  sale  should  be  compelled  to  accept.^'  So  he 
baa  been  required  to  take  title  to  a  lot  and  improvements  though  the 
building  encroached  on  a  public  street,  where  the  statute  interposes 
a  bar  to  the  removal  of  the  wall  by  the  city.  But  completion  will 
not  be  enforced  where  the  title  is  based  upon  possession  for  forty*nine 
years  without  color  of  titie,  though  a  case  might  arise  wherein 
the  possession  has  lasted  so  long  that  a  presumption  of  its  hostility 
to  all  other  claimants  and  of  their  acquiescence  might  arise  from 
that  fact  of  itself  without  any  additional  proof.  And  an  alleged  title 
by  prescription  of  ten  years  is  suggestive  of  future  litigation,  where 
the  record  disdoees^  that  the  possessor  had  knowledge  or  the  means  of 
knowledge  of  the  outstanding  titie  before  purchasing  the  properly ;  and 
it  is  error  to  require  a  purchaser  at  a  judicial  sale  to  accept  such 
titie.^*  Furthermore  where,  upon  proceedings  to  compel  the  pur- 
chaser at  a  judicial  sale  to  comply  with  his  bid  it  appears  that  more 
than  seventy  yeais  before  a  certain  individual  was  the  owner  of  the 
property,  and  that  about  forty  years  prior  to  the  sale  a  conveyance 
was  procured  from  thirty-nine  persons  who  were  then  assumed  to  be 
his  heirs,  but  there  is  no  direct  evidence  of  his  death  or  the  heirship 
of  such  persons,  and  no  sufficient  evidence  of  adverse  possession,  the 
purchaser's  refusal  to  accept  title  is  justified.^*  It  has  been  held  that 
the  purchaser  may  be  required  to  accept  a  titie  based  on  adverse  pos- 
session shown  by  affidavits,  subject,  howevw,  to  the  purchaser's  right 
to  demand,  if  he  think  fit,  the  more  solemn  mode  of  establishing 
the  facts  by  the  regular  examination  of  witnesses  in  the  usual  man- 
ner.'^ But  where  the  only  affidavit  is  general  in  its  terms,  and  does 
not  disclose  the  character  of  the  property  (except  that  it  appears  to 
be  cultivated),  nor  the  extent  of  cultivation,  nor  whether  the  lands 
have  been  inclosed  or  marked  by  visible  boundaries,  adverse  posses- 
sion is  not  shown  with  the  clearness  requirecrto  make  marketable  a 
titie  based  wholly  thereon.* 

91.  Time  of  Existence  and  Curing  of  Defect.— The  defects  of  title 
which  the  court  will  consider  as  ground  for  the  relief  of  the  pur- 
chaser are  such  as  exist  at  the  time  of  inquiry,  and  not  necessarily 
such  as  existed  at  the  time  of  the  contract  of  sale.*     If,  pending 

17.  Marsh  v.  Kenyon,  37  App.  Cas.  378,  80  N.  B.  1088,  117  A.  8.  E.  871. 
(D.  C.)  674,  Ann.  Cas.  1912D  1178       Note:  Ann.  Cas.  1912D  1179. 

and  note;  Wanser  v.  De  Nyse,  188  N.  1.  Wanser  v.  De  Nyse,  188  N.  Y. 

Y.  378,  80  N.  E.  1088,  117  A.  S.  B.  378,  80  N.  E.  1088,  117  A.  S.  R.  871. 

g7L  2.  Toole  v.  Toole,  112  N.  Y.  33,  19 

18.  Note:  Ann.  Cas.  1912D  1180  et  N.  E.  682,  8  A.  S.  R.  760,  2  L.R.A. 
seq.  465;  Piedmont  Coal,  ete.,  Co.  v.  Green, 

19.  Wanser  t.  De  Nyse,  188  N.  Y.  3  W.  Va.  54,  98  Am.  Dec.  799. 
378,  80  N.  E.  1088,  117  A.  S.  R.  871.  Note:  70  Am.  Dec.  577,  579. 

20.  Wanser  ▼.  De  Nyse,  188  N.  Y. 
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proceedings  for  relief  upon  the  ground  of  a  defective  title,  the  defect 
is  cured,  or  the  incumbrance  is  removed,  or  a  valid  offer  effectually 
to  cure  the  defect  is  made,  the  purchaser  is  bound  to  complete  his 
purchase.  Thus,  if  an  inchoate  dower  right  is  quit-claimed  to  him, 
he  must  take  the  property.*  So  where  he  has  held  possession  under 
the  title  derived  at  the  sale  until  defects  which  existed  at  the  time 
of  the  sale  have  been  cured  by  the  statute  of  limitation,  or  by  adverse 
possession,  he  will  not  be  allowed  to  take  advantage  of  them.^  And 
if  the  title  can  be  perfected  within  a  reasonable  time,  he  will  not  be 
discharged.  Courts  of  equity  have  at  least  as  large  a  discretion  in 
giving  time  to  perfect  the  title  in  cases  of  sales  under  their  decrees  as 
in  case  of  sales  under  private  contract  But  the  purchaser  cannot  be 
subjected  to  an  unreasonable  delay  in  perfecting  the  title.*  Hence 
where  he  is  entitled  to  a  deed  upon  a  day  fixed,  and  the  title  is 
found  to  be  defective  at  that  time,  it  is  error  for  the  court,  instead 
of  releasing  him,  to  continue  the  cause  for  the  purpose  of  taking 
testimony  respecting  the  claims  of  absent  parties.  It  should  not 
change  his  contract  and  hold  him  to  performance  indefinitely,  or 
pending  further  proceedings  to  perfect  the  title.*  And  where  a  valid 
objection  is  made  to  the  title  by  him,  and  the  defect  is  not  removed 
until  about  a  year  after  the  sale,  the  property  meanwhile  having 
depreciated  in  value,  completion  of  the  contract  will  not  be  enforced.^ 

XI.  Title  and  Possession 

Transfer  of  Title  and  Possession 

92.  In  General. — ^It  has  been  ruled  that  property,  when  decreed  to 
be  sold,  vests  in  the  court  of  chancery,  and  is  held  for  the  benefit 
of  those  interested  in  #he  sale  and  in  the  distribution  of  the  fund. 
And  it  is  the  duty  of  the  court,  as  the  proprietor  of  the  property  after 
the  decree  of  sale,  upon  the  application  of  any  of  the  parties  inter- 
ested, to  adopt  such  measures  as  might  be  necessary  for  its  preserva- 
tion in  the  interval  between  the  sale  and  the  action  of  the  court  in 
reference  to  the  question  of  final  ratification,  and  to  devote  it  during 
that  period  to  some  profitable  purpose,  where  practicable,*  Else- 
where, however,  the  trustees  appointed  under  certain  forms  of  pro- 
ceedings looking  to  a  judicial  sale  take  title  to  the  property,  not  a 
mere  power  to  convey,  and  their  title  dates  from  the  first  publication 

3.  Notes:  70  Am.  Dec.  677,  579;  21       6.  Toole  v.  Toole,  12  N.  Y.  333,  19 
L.R.A.  45,  48;  69  L.R.A.  37  et  seq.       N.  E.  682,  8  A.  S.  R.  750,  2  L.R.A. 

4.  Piedmont  Coal,  etc.,  Co.  v.  Green,  465. 

3  W.  Va.  54,  98  Am.  Dec.  799.  7.  Note:  43  L.R.A.(N.S.)  630. 

5.  Notes:  70  Am.  Dec.  579,  585;  21       8.  Wagner  v.  Cohen,  6  Gill  (Md.) 
L.R.A.  45  et  seq.    See  supra,  par.  54.  97,  46  Am.  Dec  660. 
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of  the  required  notice ;  ^  while  it  is  held  in  certain  states  that  until 
the  sale  has  been  confirmed,  and  a  valid  conveyance  made  to  the 
purchaser,  the  title  is  in  the  owner  subject  to  the  control  of  the 
court ^^  However,  a  purchaser  at  a  judicial  sale,  as  we  have  already 
seen,  acquires  certain  vested  rights  when  the  property  is  knocked  off 
to  him,  though  he  does  not  obtain  a  complete  title  until  after  the 
sale  is  confirmed.^^  Except  with  respect  to  the  time  when  he  is 
entitled  to  possession  and  the  fruits  of  possession,  the  contract  of  sale 
vests  the  beneficial  ownership  in  him.^*  Upon  confirmation,  the  full 
equitable  title  passes  to  him  subject  to  the  terms  of  the  sale,  and 
he  becomes  the  owner  of  the  estate  for  most  practical  purposes.^'  He 
is  ordinarily  entitled  to  possession  if  there  be  nothing  in  the  terms 
or  decree  of  sale  providing  otherwise,^^  although  to  this  rule  there 
is  the  exception  that  if  he  buys  the  property  with  the  understanding 
that  he  is  not  to  get  possession  until  a  specified  time  after  the  sale, 
he  will  not  be  entitled  to  it  before  the  time  designated.^'  But  the 
complete  legal  title  does  not  pass  under  a  judicial  sale  until  the 
lawful  execution  and  delivery  of  a  valid  conveyance  of  the  property 
sold.^^  Accordingly,  the  purchaser  cannot  assert  his  title  in  eject- 
ment proceedings  against  that  of  the  former  owner.^^  So,  where 
property  insured  against  loss  by  fire  is  sold  under  judicial  process 
and  a  loss  occurs  before  confirmation,  or  after  confirmation  but  before 
a  valid  deed  of  conveyance  has  been  made  and  delivered  to  the  pur- 
chaser, the  policy  is  not  forfeited  for  breach  of  condition  against 
"sale,"  "transfer"  or  "alienation,"  since  the  sale  is  not  complete,  the 
title  has  not  passed,  and  the  owner  still  has  an  insurable  interest  in 
the  property.** 

9.  Wood  v.  Chapin^  13  N.  Y.  609,  41  Am,  Dec.  47;  Brasch  v.  Mumey,  99 
67  Am-  Dec.  62.  Ark.  324,  138  S.  W.  458,  Ann.  Cas. 

10.  Evans  v.  Spurgin,  6  Grat.  (Va.)  1913B  38  and  note;  Wells  v.  Lenox, 
107,  62  Am.  Dec.  105.  108  Ark.  366,  159  S.  W.  1099;  Ann. 

11.  See  supra,  par.  82  et  seq.  Cas.  1914D 11 ;  International  Wood  Co. 

12.  Cropper  v.  Brown,  76  N.  J.  Eq.  v.  National  Assur.  Co.,  99  Me.  415,  59 
406,  74  AtL  987,  139  A.  S.  R.  770  and  Atl.  544, 105  A.  S.  R.  288,  2  Ann.  Cas. 
note.  356;  Cropper  v.  Brown,  76  N.  J.  Eq. 

13.  See  supra,  par.  83.  406,  74  Atl.  987, 139  A.  S.  R.  770  and 

14.  Bondurant  V.  Bondurant,  251  111.  note;  Leshey  v.  Gardner,  3  Watts  & 
324,  99  N.  E.  306,  Ann.  Cas.  1915D  S.  (Pa.)  314,  38  Am.  Dec.  764  and 
18 ;  Smith  v.  Newman,  140  Ky.  80, 130  note. 

S.  W.  953,  Ann.  Cas.  1912B  395  and       17.  Leshey  v.  Gardner,  3  Watts  &  S. 
note;  Wagner  v.  Cohen,  6  Gill  (Md.)    (Pa.)  314,  38  Am.  Dec.  764  and  note; 
97,  46  Am.  Dec.  660 ;  Pearson  v.  Gill-  McGinnis  v.  Caldwell,  71  W.  Va.  375, 
enwaters,  99  Tenn.  446,  42  S.  W.  9,  63  76  S.  E.  834,  43  L.R.A.(N.S.)  630. 
A.  S.  R.  844.    See  supra,  par.  83.  18.  International  Wood  Co.  v.  Na- 

15.  Smith  V.  Newman,  140  Ky.  80,  tional  Assur.  Co.,  99  Me.  415,  59  Atl. 
130  S.  W.  953,  Ann.  Cas.  1912B  395  544, 105  A.  8.  R.  288,  2  Ann.  Cas.  356 
and  note.    See  infra,  par.  106.  and  note. 

16.  Robinson  V.  Garth,  6  Ala.  204, 
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93.  Modes  of  Transferring  Titie;  Time  for  Execution  of  Convey- 
ance.— ^In  some  states,  courts  with  jurisdiction  to  sell  real  estate  have 
the  power  by  statute  to  vest  or  divest  the  title  directly  by  their 
decrees.*'  In  others,  title  is  usually  vested  in  the  purchaser  by  a 
conveyance  executed  by  the  master  in  chancery  or  the  officer  who 
conducted  the  sale.*®  In  some  cases  the  court  may  direct  a  sale  by 
the  master  and  compel  the  owners,  if  parties  to  the  proceeding,  to 
imite  in  a  conveyance  of  their  title  to  the  purchaser  *  or  it  may  order 
them  to  convey  title  to  its  officer  to  the  end  that  the  property  may 
be  disposed  of  by  him  according  to  his  instructions.*  But  this  rule 
cannot  be  invoked  where  the  sale  upon  which  the  deed  is  demanded 
has  been  conclusively  adjudged  to  be  invalid.*  In  some  jurisdictions, 
the  court  has  its  choice  of  several  of  the  above  methods.*  The  deed 
to  property  sold  at  a  judicial  sale  should  not  be  made  and  deUvered, 
under  ordinary  circumstances,  until  after  the  confirmation  of  the 
sale,*  and  the  payment  of  the  whole  of  the  stipulated  price  by  the 
purchaser.*  Ordinarily  the  purchaser  obtains  no  deed  or  title  until 
he  pays  for  the  property.'  Accordingly,  where  a  sale  is  made  and 
confirmed  with  directions  for  the  officer  to  deliver  a  conveyance 
upon  payment  of  the  purchase  money,  a  delivery  of  the  conveyance 
in  advance  of  payment  must  be  regarded  as  provisional,  and  not  as 
passing  title  to  the  property.*  The  purchaser  is  entitled  to  his  deed 
upon  the  day  fixed  by  the  contract  of  sale,  and  cannot  be  compelled 
to  await  indefinitely  while  proceedings  are  being  had  to  perfect  the 

title.* 

* 

19.  MiUer  v.  Sherry,  2  Wall.  237, 17  Y.  236,  57  Am.  Dec.  442.     See  supra, 
U.  S.  (L.  ed.)   827;  Camp  v.  Riddle,  par.  6. 

128  TenB.  294,  160  S.  W.  844,  Ann.       2.  Chautauque  Co.  Bank  v.  White, 
Cas.  1916C  145.  6  N.  Y.  236,  57  Am.  Dec.  442. 

20.  Voorhees  v.  Jackson,  10  Pet.  449,  ^^  3.  Stults  v.  Browi,  112  Ind.  370,  14 
9  U.  S.   (L.  ed.)  490;  Williamson  v.  -^-/u^^"'  ^  ^'xT:,];'    ?oq  rr         oo^ 
Berry,  8  How.  495,  12  U.  S.  (L.  ed.)    , ^t' ^"Z^ ^^l^^\^\lfr  iT^ 

1170V  Miller  v.  Sherry,  2  Wall.  237,  ^^g  »  .^-  ^' ^""""'^^'J^f^    Pfii 
TT  TT    a     /T       J  \    Q(V7     r>  u-  5.  Miller  V.  Henry,  105   Ark.   261, 

nl    «    i^   on]   !f 'a        n     V*  1^0  S-  W.  700,  Ann.  Cas.  1914D  754. 
Gaiih,  6  Ala.  204    41  Am.  Dec    4/;       g   j^^^^^^  Jf  Columbia  v.  McBlair, 

S*"ii^.  «  P^'o^'S'  }^^  ?\  ^^^'  l^  ^'  124  U.  S.  320,  8  S.  Ct.  547,  31  U.  S. 

E.  230,  2  A.  S.  R.  190 ;  Leshey  V.  Gard-  (^    ed.)    449;   Coombs  v.   Jordan,  3 

ner,  3  Watts  &  S.  (Pa.)  314,  38  Am.  gjand  (Md.)   284,  22  Am.  Dec.  236; 

Dec.  764  and  note;  Camp  v.  Riddle,  Evans  v.  Johnson.  39  W.  Va.  299.  19 

128  Tenn.  294,  160  S.  W.  844,  Ann.  s.  E.  623,  45  A.  S.  R.  912,  23  L.R.A. 

Cas.  1915C  145.  737. 

1.  Miller  v.  Sherry,  2  WaU.  237,  17  7.  Robinson  v.   Garth,  6  Ala.  204, 

U.  S.  (L.  ed.)  827;  Stults  v.  Brown,  41  Am.  Dec.  47. 

112  Ind.  370, 14  N.  E.  230,  2  A.  S.  R.  8.  International   Wood   Co.  v.   Na- 

190;    Porter    v.    Robinson,    3    A.    K.  tional  Assur.  Co.,  99  Me.  415,  59  Atl. 

Marsh.   (Ky.)  253,  13  Am.  Dec.  153;  544,  105  A.  S.  R.  288,  2  Ann.  Cas.  356. 

Chautauque  Co.  Bank  v.  White,  6  N.  9.  See  supra,  par.  54,  91,  114. 
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94.  Authority  to  Convey;  Validity  and  Effect  of  Deed. — The  first 
essential  to  the  validity  of  the  officer's  deed  in  pursuance  of  a  judicial 
sale  is  a  decree  of  confirmation.^®  It  is  this  decree  that  authorizes 
the  commissioner  to  execute  the  deed.^^  And  a  deed  without  such 
authority  passes  no  title  to  the  purchaser.**  Thus,  where,  by  mis- 
take, the  commissioner  causes  a  deed  to  be  approved  by  the  court, 
and  executes  and  delivers  it  to  a  nonresident  purchaser  after  the 
entry  by  Uie  court  of  an  order  vacating  and  refusing  to  confirm  the 
sale,  the  purchaser  obtains  no  title  even  though  the  order  vacating 
the  sale  was  made  in  his  absence  and  without  notice  to  him,  it  not 
being  made  to  appear  that  the  deed  was  delivered  to  him  at  a  time 
which  misled  him  to  his  disadvantage  or  prevented  him  from  appear- 
ing in  court  before  it  adjourned  in  order  to  resist  the  disaffirmance 
of  the  sale.**  However,  while  a  deed  made  by  a  commissioner  before 
confirmation  of  the  sale  and  without  authority  is  not,  as  a  rule,  evi- 
dence of  the  facts  therein  recited,  nor  valid  as  a  defense  to  the  pur- 
chaser against  an  action  of  ejectment  by  the  owner  of  the  land  sold 
under  the  decree,  it  is  prima  facie  evidence  of  the  officer's  authority 
to  convey,  and  if  recorded  may  in  time  ripen  into  prima  facie  evi- 
dence that  the  title  of  all  persons  which  the  deed  professes  to  convey 
did  in  fact  pass  thereunder.**  And  although  the  decree  of  sale  does 
not  direct  the  commissioners  to  convey  the  land,  after  sale,  to  the 
purchaser,  yet  if  the  commissioners  undertake  without  authority  to 
do  so,  the  court,  having  jurisdiction  over  the  subject  matter,  may 
either  ratify  and  confirm  their  unauthorized  deed,  or  direct  the  execu- 
tion of  a  new  one ;  and  if  it  so  affirm  and  confirm  the  previous  deed, 
th^  order  of  confirmation  gives  it  full  effect  and  validity  and  invests 
the  grantee  with  legal  title  as  of  the  date  of  the  deed,  and  the  order 
cannot  be  impeached  collaterally.**  A  conveyance  that  is  void  in 
itself  because  of  the  invalidity  of  the  judgment  or  sale,  or  defects 
in  the  instrument  itself  may  support  adverse  possession  and  constitute 
color  of  title.**  Where  the  deed  contains  a  reservation  of  a  lien  for 
the  unpaid  balance  of  the  purchase  price,  but  is  void  because  not 
sealed,  the  lien  is  not  lost  though  the  purchaser  obtains  no  legal 

10.  Noland  y.  Barrett,  122  Mo.  181,   375,  76  S.  E.  834,  43  L.R.A.(N.S.) 
26  S.  W.  692,  43  A.  S.  R.  572;  Rea   630. 

V.  McEachron,  13  Wend.  (N.  Y.)  465,  13.  Miller  v.  Henry,  105  Ark.  261,. 

28  Am.  Dec.  471;  Evans  v.  Spurgin,  6  150  S.  W.  700,  Ann.  Cas.  1914D  754 

Grat.    (Vai)    107,   52   Am.   Dec.   105.  note. 

See  supra,  par.  60  et  seq.,  83,  93.  14.  McGinnis  v.  Caldwell,  71  W.  Va. 

11.  Brasch  v.  Mumey,  99  Ark.  324,  375,  76   S.  E.   834,  43  L.R.A.(N.S.) 
138  S.  W.  458,  Ann.  Cas.  1913B  38  630. 

and  note;  Wells  v.  Lenox,  108  Ark.  15.  Rea   v.    McEachron,   13   Wend. 

366, 159  S.  W.  1099,  Ann.  Cas.  1914D  (N.  Y.)  465,  28  Am.  Dec.  471;  Evans 

U.            -,  V.  Spurgin,  6  Grat.  (Va.)  107,  52  Am. 

Note:  Ann.  Cas.  1913B  41.  Dec.  105. 

12.  McGinnis  v.  Caldwell,  71  W.  Va.  16.  Note:  88  A.  S.  R.  723. 
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title.*'  By  the  weight  of  authority,  the  so-called  champerty  rule, 
to  the  effect  that  where  a  person  out  of  possession  conveys  to  a  stranger 
land  held  adversely  by  another,  the  conveyance  is  void,  does  not  apply 
in  judicial  sales  to  deeds  made  by  the  officer  of  the  court;  but  the 
subsequent  deed  of  the  purchaser  at  such  a  sale  will  not  be  exempt 
from  the  rule  if,  as  a  matter  of  law,  the  possession  is  adverse  to  him.** 
The  conveyance  is  not  valid  to  pass  title  to  any  property  not  included 
in  the  decree  of  sale  or  the  authority  of  the  officer  to  sell.*'  An 
appeal  from  an  order  refusing  a  resale  does  not  prevent  the  execu- 
tion and  delivery  of  the  master's  deed  to  the  purchaser  and  his  entry 
into  possession  of  the  property  thereunder.  *• 

95.  Operation  of  Conveyance. — By  the  weight  of  authority,  the 
confirmation  of  a  judicial  sale  relates  back  to  the  day  of  the  sale  and 
passes  title  as  of  that  day,  the  purchaser  being  entitled  to  everything 
he  would  have  been  entitled  to  if  the  confirmation  and  conveyance 
of  title  had  been  contemporaneous  with  the  sale.  His  rights  relate 
back  to  the  date  of  sale,  and  he  is  then  considered  the  owner  from 
and  after  that  date.*  So  the  deed  which  the  judicial  officer  subse- 
quently gives  relates  back  upon  delivery  to  the  time  of  the  contract 
of  sale,  which  is  the  substantial  thing  in  the  transaction.'  Hence 
the  record  and  conveyance  are  admissible  as  evidence  of  a  freehold 
in  the  plaintiff  to  disprove  and  defeat  the  plea  of  liberum  tenementum 
in  an  action  of  trespass  quare  clausum  fregit  instituted  by  the  pur- 
chaser for  a  trespass  committed  after  the  sale,  though  the  conveyance 
was  not  executed  until  some  months  after  both  the  cause  and  the 
commencement  of  the  action.'  And  the  purchaser  is  usually  entitled 
to  the  intermediate  rents  and  other  increment.^ 

17.  Evans  v.  Johnson,  39  W.  Va.  987,  139  A.  S.  E.  770;  Jashenosky  ▼. 
299,  19  S.  E.  623,  45  A.  S.  R.  912,  23  Volrath,  59  Ohio  St.  540,  53  N.  E.  46, 
L.R.A.  737.  69  A.  S.  R.  786  and  note;  Taylor  v. 

18.  Note:  35  L.R.A.(N.S.)  741  et  Cooper,  10  Leigh  (Va.)  317,  34  Am. 
seq.  Dec.  737.    But  see  contra,  Pearson  v. 

19.  Blight  V.  Banks,  6  T.  B.  Mon.  GUlenwaters,  99  Tenn.  446,  42  S.  W. 
(Ky.)  192,  17  Am.  Dec.  136.    See  su-  9,  63  A.  S.  R.  844  and  note. 

pra,  par.  18  et  seq.,  27;  infra,  par.  105.       Notes:  29  A.  S.  R.  497;  63  A.  S.  R. 

20.  American  Ins.  Co.  v.  Oakley,  9  853;  Ann.  Cas.  1912B  400;  Ann.  Cas. 
.  Paige  (N.  Y.)  496,  38  Am.  Dec.  561.  1913B  41. 

But  see  contra,  Pearson  v.  Gillenwaters,       See  infra,  par.  129. 
99  Tenn.  446,  42  S.  W.  9,  63  A.  S.  R.       2.  Hunter  v.  Hatton,  4  Gill  (Md.) 
844  and  note.  115,  45  Am.  Dec.  117  and  note;  Crop- 

1.  Brasch  v.  Mumey,  99  Ark.  324,  per  v.  Brown,  76  N.  J.  Eq.  406,  74 
138  S.  W.  458,  Ann.  Cas.  1913B  38  Atl.  987,  139  A.  S.  R.  770;  Jashenosky 
and  note;  Smith  v.  Newman,  140  Ky.  v.  Volrath,  59  Ohio  St.  540,  53  N.  E. 
80,  130  S.  W.  953,  Ann.  Cas.  1912B  46,  69  A.  S.  R.  786  and  note. 
395  and  note;  Wagner  v.  Cohen,  6  Gill  3.  Hunter  v.  Hatton,'  4  Gill  (Md.) 
(Md.)  97,  46  Am.  Dec.  660;  Cropper  115,  45  Am.  Dec.  117  and  note. 
V.  Brown,  76  N.  J.  Eq.  406,  74  Atl.       4.  See  infra,  par.  106,  107. 
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96,  Form  of  Deed. — ^The  deed  made  by  the  officer  who  conveys  the 
property  to  the  purchaser  at  a  judicial  sale  usually  recites  the  purport 
of  the  decree  under  which  the  sale  was  had,  the  report  and  confirma- 
tion of  the  sale,  the  payment  of  the  purchase  money  pursuant  to 
the  requirements  of  the  decree,  and  that  in  view  of  tiiose  fax^ts  the 
deed  was  mada*  The  description  in  the  decree  of  sale  and  the 
officer's  deed  must  be  sufficient  to  make  it  appear  that  the  title  to 
the  property  claimed  is  in  the  purchaser.  If  the  decree  and  deed 
are  so  defective  that  it  cannot  be  ascertained  by  inspection,  or  from 
data  which  they  furnish,  what  property  was  in  fact  sold,  or  if,  in 
order  to  ascertain  the  intention  of  the  officer  selling,  it  is  necessary 
to  institute  an  extrinsic  inquiry,  the  deed  is  void.*  But  the  deed 
may  refer  to  some  other  paper  or  record  for  purposes  of  description, 
so  that  it  is  necessary  to  read  the  paper  or  record  referred  to  to  ascer- 
tain what  has  been  sold.  Such  references  are  not  unusual  in  volun- 
tary conveyances,  and  deeds  which,  but  for  them,  would  be  meaning- 
less are  sustained,  the  description  referred  to  being  treated  as  if  copied 
into  the  deed.  So  the  deed  made  in  pursuance  of  an  order  or  decree 
of  sale  may  refer  to  another  record  for  the  purpose  either  of  describ- 
ing the  tract  of  land  to  which  it  relates,  or  of  showing  what  parts 
thereof,  if  any,  are  intended  to  be  omitted.^  So  where  several  lots  of 
a  block  of  land  are  sold  under  a  decree  to  different  persons,  and  the 
conveyances  are  similar  in  form  and  refer  to  a  recorded  plot  for 
description,  but  the  descriptions  in  the  deeds  by  metes  and  bounds 
do  not  call  for  all  the  land  that  the  block  actually  contains,  though 
the  recorded  map  shows  that  the  whole  block  was  intended  to  be 
included,  the  surplus  land  will  be'  ratably  apportioned  among  the 
grantees.*  A  deed  made  in  pursuance  of  a  decree  in  chancery  direct- 
ing a  sale  of  land  and  a  conveyance  by  the  defendant  to  the  purchaser 
is  supported  by  an  adequate  consideration  though  no  other  is  expressed 
and  is  properly  admitted  in  evidence  on  behalf  of  the  purchaser  in 
an  action  of  ejectment  against  the  heirs  of  the  former  owners,  espe- 
cially where  immediately  after  the  deed  the  plaintiff  introduces  the 
decree  itself  and  the  commissioner's  report  of  sale.* 

97.  Correction  of  Errors  in  Deed. — It  has  been  stated  as  a  general 
rule  in  some  jurisdictions  that  a  deed  conveying  property  sold  at  a 
judicial  sale  is  not  subject  to  correction  where  it  has  been  improperly 
or  defectively  executed.  This  rule,  however,  is  subject  to  many  excep- 
tions where  there  is  clear  proof  of  mistakes  in  the  recitals,  description, 

6.  Williamson  v.  Berry,  8  How.  495,  See  supra,  par.  18, 
12  U.  S.  (L.  ed.)  1170;  Camp  v.  Bid-       7.  Note:  5  A.  S.  R.  459. 
die,  128  Tenn.  294, 160  S.  W.  844,  Ann.       8.  Marsh  v.  Stephenson,  7  Ohio  St 
Cas.  1915C  145.  264,  70  Am.  Dec.  72. 

6.  Bowen  v.  Wickersham,  124  Ind.       9.  Porter    v.    Robinson,    3    A.    K 
404.  24  N.  F.  983,  19  A-  S.  R.  106.  Marsh.  (Ky.)  253,  13  Am.  Dec  153. 
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or  terms  of  the  deed  which  ought  to  be  corrected.*^  So  the  grantee 
in  an  erroneous  deed  at  a  judicial  sale  is  not  without  remedy,  but  is 
entitled  to  have  another  deed  valid  in  form  and  conforming  to  the 
facts  in  the  case.^*  Furthermore,  though  it  is  of  course  to  be  pre- 
sumed that  the  deed  made  by  the  court  commissioner  in  pursuance 
of  an  order  for  a  judicial  sale  of  land  follows  the  description  of  the 
land  contained  in  the  pleadings  and  judgment,  if  by  neglect  or  over- 
sight it  does  not  and  is  thus  wrong,  the  court  may  at  any  time  permit 
its  commissioner  to  make  proper  corrections  or  to  execute  a  new 
deed  conforming  to  its  decree.^^  And  by  the  weight  of  authority, 
equity  has  jurisdiction,  upon  a  bill  filed  for  the  purpose,  to  correct 
mistaices  in  the  description  of  land  sold  at  a  judicial  sale  when  the 
proof  is  clear  and  the  rights  of  innocent  third  parties  have  not  inter- 
vened, even  though  the  mistake  did  not  originate  in  the  deed,  but 
runs  through  the  entire  judicial  proceedings  leading  up  to  the  sale. 
So  if  there  has  been  a  mistake  as  to  the  quantity  of  the  land  sold,  a 
court  of  equity  may  alBford  relief,  if  the  mbtake  is  such  that  relief 
would  be  granted  had  the  sale  been  a  private  one.**  And  if  a  tract 
of  land  not  in  fact  sold  and  for  which  no  consideration  was  paid  or 
intended  to  be  paid  is  by  mistake  included  in  the  report  of  sale,  the 
mistake  may  be  corrected  in  equity  as  against  the  purchaser  or  his  heirs 
even  after  confirmation  and  a  deed  In  pursuance  thereof.**  Again, 
where  land  is  sold  at  a  judicial  sale  according  to  a  line  as  actually 
run  by  a  surveyor,  but  there  is  a  mistake  in  the  surveyor's  plot  which 
is  perpetuated  in  the  judgment  and  the  deed  given  to  the  purchaser, 
the  deed  may  be  corrected  as  against  the  purchaser's  grantee  who 
takes  with  notice  of  the  facts.** '  And"  the  correction  may  be  made 
in  favor  of  an  assignee  of  the  purchaser  who  has  paid  the  purchase 
money.*®  It  has  been  held,  however,  that  a  deed  given  at  a  judicial 
sale,  in  which  the  description  accords  with  the  reported  plot  of  the 
surveyor  and  the  judgment  of  the  court,  cannot  be  corrected  to  the 
prejudice  of  an  innocent  purchaser  or  his  transferee.*'  Furthermore, 
where  there  is  a  mistake  as  to  the  property  to  be  sold,  the  deed  cannot 
be  reformed  by  a  court  of  equity  so  as  to  include  items  not  contem- 
plated by  the  judgment.  And  it  has  been  said  that  a  mistake  in 
stating  the  quantity  of  land  conveyed  under  a  decree  cannot  be  cor- 
rected without  reforming  the  decree  itself.*®  If  land  has  been  sold 
at  a  judicial  sale  and  a  deed  made  to  the  purchaser,  minor  orders  to 

10.  Notes:    65   A.    S.    R.    514;    28  Miller  v.  Craig,  83  Ky.  623,  4  A.  S.  R. 
L.R.A.(N.S.)  906;  11  Ann.  Cas.  86.       179. 

11.  Notes:  78  Am.  Dec.  137;  65  A.       Note:  65  A.  S.  R.  514. 

S.  R.  514.  14.  Note:  65  A.  S.  R.  514. 

12.  Forester   v.    Howard,   124   Ky.  15.  Note :  11  Ann.  Cas,  86. 
215,  98  S.  W.  984,  124  A.  S.  R.  394.  16.  Note:  65  A.  S.  R.  514. 

13.  Dillard  v.  Jones,  229  111.  119,  82  17.  Note :  11  Ann.  Cas.  85. 
N.  E.  206,  11  Ann.  Cas.  82  and  note ;  18.  Note :  11  Ann.  Cas.  86. 
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have  the  record  corrected,  though  made  without  notice  to  the  former 
owner  of  the  land,  are  not  prejudicial  to  him.*^ 

98.  Proof   of   Sale   and   Conveyance;   Recitals   as    Evidence. — ^It 

would  be  highly  inconvenient  to  compel  parties  who  hold  title  under 
a  judicial  sale  to  produce,  from  distant  places,  complete  records  in 
suits  in  chancery  or  at  law  as  a  part  of  their  title.  Accordingly, 
enough  of  the  record  to  show  a  valid  judgment,  by  the  service  of 
process  or  appearance  of  the  parties,  is  sufficient.*®  Documents  show- 
ing the  probate  of  a  will  in  proceedings  had  during  the  Spanish  con- 
trol of  Florida,  and  a  judicial  sale  of  the  testator's  lands,  bearing 
upon  their  face  every  evidence  of  age  and  authenticity,  and  coming 
from  the  official  custody  of  the  surveyor  general  of  the  United  States, 
are  admissible  in  evidence  as  ancient  documents  to  establish  a  sale.* 
The  officer's  deed  to  a  purchaser  at  a  judicial  sale  is  generally  regarded, 
sometimes  by  statutory  provision,  aa  prima  facie  evidence  of  the 
facts  therein  recited  in  so  far  as  they  relate  to  the  execution  of  his 
office  or  trust.*  So  if  it  be  essential  to  the  validity  of  the  conveyance 
that  the  sale  should  have  been  made  at  auction,  a  recital  to  that  effect 
in  the  conveyance,  in  conjunction  with  the  presumption  of  the  due 
performance  of  official  duty  by  the  officer  selling,  would  be  prima 
facie  evidence  sufficient  to  show  tliat  it  had  been  done.'  And  the 
recitals  in  even  an  unauthorized  deed  executed  by  the  commissioner 
to  the  purchaser  at  a  judicial  sale  may,  after  a  long  lapse  of  time,  be 
taken  as  presuniptively  correct  in  a  subsequent  proceeding  to  reinstate 
the  proceeding  in  which  the  sale  was  had  and  to  procure  a  valid 
deed  to  the  purchaser.*  The  recitals  in  a  master's  deed  conveying  the 
property  to  the  purchaser  at  a  judicial  sade  do  not  bind  an  owner  who 
is  not  a  party  to  the  proceedings  in  which  the  sale  was  had,  and  the 
deed  is  inadmissible  against  him  in  an  action  of  ejectment  brought 
by  the  purchaser's  successors  in  title.*  Where  a  sale  and  its  con- 
firmation are  proved,  and  the  officer  selling  testifies  that  from  his 
uniform  habit  in  such  cases  he  is  certain  that  he  must  have  executed 
the  deed  properly,  a  presumption  will  be  raised,  in  case  the  deed 
itself  cannot  be  produced,  that  it  was  executed  in  due  form.* 

19.  Forrester  v.  Howard,  124  Ky.  3.  Wood  v.  Chapin,  13  N.  Y.  509,  67 
216,  98  S.  W.  984,  124  A.  S.  R.  394.  Am.  Dec.  62. 

20.  McGuire  v.  Kouns,  7  T.  B.  Mon.  4.  McGinnis  v.  Caldwell,  71  W.  Va. 
(Ky.)  386,  18  Am.  Dec.  185  and  note.  375,  76  S.   E.  834,  43  L.R.A.(N.S.) 

1.  McGuire  v.  Blount,  199  U.  S.  142,  630.    See  supra,  par.  64,  94. 

26  S.  Ct.  1,  50  U.  S.  (L.  ed.)  125.  6.  Reams  v.  Sinclair,  88  Neb.  738, 

2.  Wood  V.  Chapin,  13  N.  Y.  509,  67  130  N.  W.  562,  Ann.  Cas.  1912B  989. 
Am.  Dec.  62;  Camp  v.  Riddle,  128  See  supra,  par.  13  et  seq.;  infra,  par. 
Tenn.  294,  160  6.  W.  844,  Ann.  Cas.  100, 119. 

1915C  145 ;  McGinnis  v.  Caldwell,  71  6.  Armstrong  v.  McCoy,  8  Ohio  128, 
W.  Va.  375,  76  S.  E.  834,  43  L.R.A.   31  Am.  Dec.  435. 

(N.S.)  630. 
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Title  Acquired 

99.  In  General. — ^Of  course  a  sale  made  under  the  order  of  a  court 
without  jurisdiction  is  absolutely  void  for  all  purposes,  is  open  to 
collateral  attack,  and  is  not  validated  by  subsequent  proceedings.^ 
The  same  rule  obtains  with  respect  to  a  sale  effected  by  an  officer 
proceeding  without  the  authority  of  a  judicial  order  or  decree.®  How- 
ever, where  the  court  has  jurisdiction,  the  decree  of  sale  is  conclusive, 
until  set  aside,  as  to  the  regularity  of  prior  proceedings.  It  cannot 
be  collaterally  impeached  for  error,  irregularity  or  fraud  but  stands 
of  itself  as  full  warrant  for  the  sale  made  pursuant  thereto.*  And 
the  rule  prevails  generally,  though  not  universally,  that  the  reversal 
on  appeal  of  an  order  of  sale  does  not  operate  to  invalidate  the  sale 
made  thereunder.  The  sale  stands  and  the  rights  of  the  parties  to 
the  suit  are  transferred  to  the  price  secured.*®  Furthermore,  errors, 
irregularities  and  fraud  in  the  proceedings  subsequent  to  the  decree 
or  in  the  conduct  of  the  sale  are  generally  cured  by  the  order  of 
confirmation  and  do  not  constitute  grounds  for  a  collateral  attack  upon 
the  title  of  the  purchaser.**  Finally,  it  is  well  settled  that  the  pur- 
chaser is  charged  with  no  duty  to  see  that  the  price  paid  by  him 
into  court  for  the  property  is  properly  applied.  His  title  is  not 
affected  by  a  misapplication  of  that  sum.** 

100.  Title  Passing. — Sales  had  in  pursuance  of  certain  classes  of 
judicial  proceedings  in  rem  are  generally  considered  to  pass  the  en- 
tire title  to  the  property  condemned  and  sold,  upon  the  theory  that 
the  thing  condemned  is  considered  as  the  offender  or  debtor,  and  is 
seized  in  entirety.*'  Howevpr,  it  may  be  stated  as  a  broad  rule  that 
a  purchaser  at  a  judicial  sale  takes  by  virtue  of  his  purchase  all  the 
right,  title  and  interest  of  the  parties  to  the  proceedings  ib  and  to 
the  property  conveyed  to  him,  and  no  more.**  Consequently,  a  title 
to  real  estate  derived  from  a  sale  under  a  decree  of  a  competent  court 
having  jurisdiction  over  the  subject  matter  and  the  parties  before  it 
is  good,  provided  any  of  the  parties  had  the  title.**  An  absent  defend- 
ant may  be  served  by  publication ;  and  where  such  service  is  validly 
made,  the  sale  passes  his  title  even  though  he  was  absent  in  enemy 
country,  or  for  other  reasons  it  was  impossible  for  him  to  receive 

7.  See  supra,  par.  3  et  seq.,  22  at  131  Pac.  144,  Ann.  Cas.  1914D  281 
Beq.,  61  et  seq.  and  note;  Coombs  v.  Jordan,  3  Bland 

8.  See  supra,  par.  19.  (Md.)  284,  22  Am.  Dec.  236;  Welcker 

9.  See  supra,  par.  25  et  seq.  v.  Staples,  88  Tenn.  49,  12  S.  W.  340, 

10.  See  supra,  par.  21.  17  A.  S.  R.  869  and  note. 

11.  See  supra,  pax.  61  et  seq.  Note:  21  L.R.A.  45  et  seq. 

12.  See  supra,  par.  85.  See  infra,  par.  101  et  seq. 

18.  Day  v.  Micou,  18  WaU.  156,  21       15.  Gibson  v.  Lyon,  115  U.  S.  439,  6 

(J.  S.  (L.  ed.)  860.  S.  Ct.  129,  29  U.  S.  (L.  ed.)  440;  In 

14.  Ferguson  v.  Cloon,  89  Kan.  202,   re  Smith,  4  Nev.  254,  97  Am.  Dec.  531. 
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or  comply  with  the  notice.^^  And  by  representation,  the  sale  may 
carry  residuary  interests,  estates  not  yet  vested,  contingent  interests, 
or  the  possible  rights  of  parties  not  before  the  court  or  not  even  in 
being.*'  So  when  parties  having  adverse  claims  to  the  property  sold 
are  duly  made  p^ies  to  the  proceedings,  their  respective  righta  may 
be  adjudicated,  and  transferred  to  the  proceeds  of  sale,  and  the  claim- 
ants perpetually  enjoined  from  proceeding  against  the  property  sold 
under  the  decree  in  the  cause.*®  Conversely,  the  sale  will  ordinarily 
not  affect  any  right,  title  or  interest  in  the  premises  that  may  be 
held  by  any  person  who  is  not  in  some  manner  a  party  to  the  pro- 
ceedings in  which  the  sale  is  had;  and  such  outstanding  interests 
may  be  asserted  against  the  purchaser  notwithstanding  the  sale,*' 
unless  the  circumstances  are  such  as  to  raise  an  estoppel  against  the 
claimants,  or  unless  the  claim  asserted  is  of  a  character  against  which 
the  purchaser  is  protected  as  bona  fide  purchaser  for  value  and  with- 
out notice  under  the  recording  acts.'®  If  judgment  creditors  of  the 
devisees  axe  not  made  parties  to  a  proceeding  in  equity  brought  by 
the  testator's  creditors  to  sell  the  land,  they  may  subsequently  sell  the 
legal  estate  in  the  devised  premises,  and  the  purchaser's  title  will  over- 
reach a  sale  imder  the  decree  in  the  former  proceeding.*  And  as  we 
have  seen,  if  any  of  the  parties  interested  is  an  infant,  it  is  the  practice 
in  some  jurisdictions  to  allow  him  a  day  upon  arriving  at  the  age 
of  twenty-one  years  to  show  cause  why  his  interest  should  not  be 
conveyed  to  the  purchaser.* 

16.  Dorsey  v.  Dorsey,  30  Md.  622,  etc.,  Bank  v.  Martin,  7  Md.  342,  61 
96  Am.  Dec.  633.  Am,  Dec.  360  and  note ;  Palmer  v.  Oak- 

17.  See  supra,  par.  15  et  seq.  ley,  2  Doug.  (Mich.)  433,  47  Am.  Dec. 

18.  Morris  v.  Mowatt,  2  Paige  (N.  41;  In  re  Smith,  4  Neb.  254,  97  Am. 
Y.)   686,  22  Am.  Dec.  661  and  note.  Dec.  631;  Bloom  v.  Burdick,  1  Hill 

19.  Shriver  v.  Lynn,  2  How.  43,  11  (N.  Y.)    130,  37  Am.  Deo.  299  and 
U.  S.   (L.  ed.)   172;  Qalpin  v.  Page,  note;  Morris  v,  Mowatt,  2  Paige  (N. 

18  Wall.  350,  21  U.  S.  (L.  ed.)  950;  Y.)  586,  22  Am.  Dec.  661;  Toole  v. 
Waples  V.  United  States,  110  U.  S.  Toole,  112  N.  Y.  333,  19  N.  E.  682,  4 
630,  4  S.  Ct.  225,  28  U.  S.  (L.  ed.)  A.  S.  R.  460,  2  L.R.A.  465  and  note; 
272;  United  Lines  Teleg.  Co.  v.  Bos-  Houston  v.  Sledge,  101  N.  C.  640,  8 
ton  Safe  Deposit,  etc.,  Co.,  147  U.  S.  S.  E.  145,  2  L.R.A.  487;  Laird  v.  Win- 
431,  13  S.  Ct.  396,  37  U.  S.  (L.  ed.)  ters,  27  Tex.  440,  86  Am.  Dec.  620; 
231;  Pittsburgh,  etc.,  R.  Co.  v.  Long  Kirk  v.  Oakey,  110  Va.  67,  65  S.  E. 
Island  Loan,  etc.,  Co.,  172  U.  S.  496,  528,  135  A.  S.  R.  915;  WUliamson  v. 

19  8.  Ct.  238,  43  U.  S.  (L.  ed.)  528;  Jones,  43  W.  Va.  562,  27  S.  E.  411,  64 
Lockwood  V.  Stradley,  1  Del.  Ch.  298,  A.  S.  R.  891,  38  L.R.A.  694. 

12  Am.  Dec.  97  and  note;  Bloxham  v.  Notes:   3  A.   S.  R,  203;  8  L.R.A. 

Consumers'  Electric  Light,  etc.,  R.  Co.,  (N.S.)   72. 

36  Pla.  519,  18  So.  852,  51  A.  S.  R.  See  supra,  par.  22. 

44,  29  L.R.A.  507 ;  Smith  v.  McWhor-  20.  See  infra,  par.  102. 

ter,  123  Ga.  287,  51  S.  E.  474,  107  A.  1.  Morris  v.  Mowatt,  2  Paige   (N. 

8.  R.  85;  Blight  v.  Banks,  6  T.  B.  Mon.  Y.)  586,  22  Am.  Dec.  661  and  note. 

(Ey.)  192, 17  Am.  Dee.  136;  Farmers',  2.  See  supra,  par.  22. 
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101.  Nature  of  Purchaser's  Title. — ^A  judicial  sale  carries  only  the 
interest,  estate,  and  rights  in  the  premises  that  the  parties  to  the  pro- 
ceedings had  and  could  have  asserted,  no  more  and  no  less.  The 
purchaser  succeeds  to  their  rights  and  attitude  in  respect  of  the  prop- 
erty sold,  "takes  their  shoes,"  stands  in  their  place,  acquires  their 
interest  as  it  existed  in  their  hands,  subject  to  all  infirmities  of  title 
then  attaching  to  the  estate,  and  to  all  equities,  known  or  secret, 
which  operated  as  a  limitation  upon  the  nominal  or  apparent  estate 
which  they  had.'  Thus,  if  an  owner  of  land  erect  a  mill  dam  upon 
it  for  the  purpose  of  operating  a  grist  mill,  and  thereafter  convey  a 
portion  of  the  land  including  a  part  of  the  mill  pond,  there  is  an 
implied  reservation  of  an  easement  upon  the  land  granted  as  appur- 
tenant to  the  grist  mill,  which  is  binding  upon  a  subsequent  purchaser 
at  a  judicial  sale  as  upon  a  private  purchaser.*  But  a  purchaser  at  a 
judicial  sale  buying  one  lot  takes  it  free  from  the  easement  of  a 
drain  from  an  adjoining  lot  where  both  lots  are  owned  by  the  defend- 
ant, the  easement  was  unknown,  and  another  drain  could  be  made 
to  another  street.^  A  bona  fide  purchaser  at  a  judicial  sale  is  affected, 
to  the  same  extent  as  the  person  whose  title  he  buys,  by  an  estoppel 
in  pais  which  prevented  the  latter  from  asserting  title.*  In  some 
jurisdictions  it  is  held  that,  where  fixtures  are  sold  and  affixed  to  the 
freehold  under  an  agreement  that  title  to  them  shall  remain  in  the 
vendor  until  paid  for,  a  subsequent  bona  fide  purchaser  of  the  land 
at  a  judicial  sale  without  notice  of  the  vendor's  claim  succeeds  only  to 
the  vendee's  title,  and  cannot  claim  the  fixtures  as  against  the  unpaid 
conditional  vendor.  In  other  jurisdictions,  however,  a  contrary  rule 
prevails.'     A  judicial  sale  fairly  made  divests  all  liens,  subject  to 

3.  MiUer  v.  Sherry,  2  Wall.  237,  17  Paige  (N.  Y.)  686,  22  Am.  Dec.  661; 

U.  S.  (L.  ed.)  827;  Ludlow  v.  Ramsey,  Wood  v.  Chapin,  13  N.  Y.  509,  67  Am. 

11  Wall.  681,  20  U.  S.  (L.  ed.)  216;  Dec.  62;  Seller  v.  Corwin,  5  Ohio  398, 

Day  V.  Micou,  18  Wall.  156,  21  U.  S.  24  Am.  Dec.  301 ;  Stoney  v.  Shultz,  1 

(L.  ed.)  860;  Waples  v.  United  States,  Hill  Eq.  (S.  C.)  465,  27  Am.  Dec.  429; 

110  U.  S.  630,  4  S.  Ct.  226,  28  U.  S.  Bennett    v.    Booth,   70    W.    Va.    264, 

(L.  ed.)  272;  Hoffeld  v.  United  States,  73  S.  E.  909,  39  L.R.A.(N.S.)  618. 

186  U.  S.  273,  22  S.  Ct.  927,  46  U.  S.  Notes :  70  Am.  Dec.  573 ;  26  Am. 

(L.  ed.)  1160;  Lindsay  v.  Cooper,  94  Rep.  38;  3  A.  S.  R.  203;  21  L.R.A.  45; 

Ala.  170,  11  So.  326,  33  A.  S.  R.  106,  8  L.R.A.(N.S.)  72;  Ann.  Cas.  1915A 

16  L.R.A.  813;  Ferguson  v.  Cloon,  89  736.     ' 

Kan.   202,   131   Pac.   144,   Ann.    Cas.  4.  Bennett  v.  Booth,  70  W.  Va.  264, 

1914D  281  and  note;  Blight  v.  Banks,  73  S.  E.  909,  39  L.R.A.(N.S.)  618. 

6  T.  B.  Mon.  (Ky.)  192,  17  Am.  Dec.  5.  Note:  21  L.R.A.  46. 

136;  Gossom  v.  Donaldson,  18  B.  Mon.  6.  Lindsay  v.  Cooper,  94  Ala.  170, 

(Ky.)   230,  68  Am.  Dec.  723;  Farm-  11  So.  325,  33  A.  S.  R.  105,  16  L.R.A. 

ers',  etc..  Bank  v.  Martin,  7  Md.  342,  813;  Blanchard  v.  Allain,  5  La.  Ann. 

6l  Am.  Dec.  360  and  note ;  Norton  v.  367,  52  Am.  Dec.  594  and  note ;  Leshev 

Nebraska  Loan,  etc.,  Co.,  35  Neb.  466,  v.  Gardner,  3  Watts  &  S.  (Pa.)  314, 

53  N.  W.  481,  37  A.  S.  R.  441,  18  38  Am.  Dec.  764. 

L.R.A.  88 ;  In  te  Smith,  4  Nev.  254,  97  7.  Notes:    49    L.R.A. (N.R.)    401    et 

Am.   Dec.  531;  Morris  v.  Mowatt,  2  seq.;  1  British  Rul.  Cas.  669  et  seq. 
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certain  exceptions  founded  upon  peculiar  circumstances.^  Thus  a 
mechanic's  lien  is  often  held  to  be  discharged  by  a  judicial  sale,  espe- 
cially one  made  under  a  prior  incumbrance,  of  the  real  estate  bound 
by  the  lien,  unless  there  be  an  agreement  to  the  contrary,  the  claimant 
being  remitted  to  the  fund  produced  by  the  sale  for  the  satisfaction 
of  his  claim.*  This  rule,  however,  does  not  obtain  in  all  jurisdictions.^® 
102.  Bona  Fide  Purchaser. — ^Though  it  may  be  stated  generally 
that  a  purchaser  at  a  judicial  sale  succeeds  only  to  the  interest,  estate^ 
and  rights  of  the  parties  to  the  proceedings  for  the  sale,^^  a  purchaser 
at  a  judicial  sale  who  has  made  his  purchase  stnd  paid  his  money  upon 
the  faith  of  proceedings  regular  on  their  face,  had  in  a  court  of 
competent  jurisdiction,  and  without  actual  or  constructive  notice  of 
any  defects  therein  or  outstanding  equities,  occupies  the  position  of 
a  purchaser  in  good  faith  for  a  valuable  consideration,  and  is  pro- 
tected as  such.^^  He  will  not  be  affected  by  latent  equities  whether 
by  lien,  incumbrance,  trust,  fraud,  or  any  other  claim.  Thus,  his 
title  is  not  prejudiced  by  fraudulent  conveyances  of  which  he  has  no 
notice.  *•  Furthermore,  he  is  entitled  to  the  same  protection  from 
state  recording  statutes  that  is  afforded  by  them  to  a  purchaser  at 
a  private  sale  with  reference  to  latent  equities  and  to  unrecorded 
instruments  affecting  the  title  to  the  property  conveyed;  so  that  in 
the  absence  of  actual  notice  an  unrecorded  instrument  is  invalid 
against  him.**  So,  a  purchaser  at  a  judicial  sale  who  has  recorded 
his  deed  is  protected  against  deeds  or  other  instruments  that  are  prior 
in  execution  but  were  not  recorded  until  subsequently;  and  he  is  not 
affected  with  notice  of  defectivelv  executed  or  recorded  deeds.**  And 
inasmuch  as  his  deed  relates  back  to  the  date  of  sale,  it  prevails  over 
intervening  incumbrances  and  deeds.*«  In  like  manner,  a  purchaser 
of  land  at  a  judicial  sale  in  one  county  under  a  decree  rendered  in 
that  county  cannot  be  affected  with  constructive  notice  of  a  judgment 
obtained  in  another  county  which  is  not  recorded  in  the  county  in 

8.  Crbnister  V.  Weise,  8  Watts  (Pa.)    Ann.  Cas.  1915B  223;  Teter  v.  Irwin, 
216,  34  Am.  Dec.  461  and  note.  69  W.  Va.  200,  71  S.  E.  115,  Ann.  Cas. 

9.  Rosenberg  v.  Cupersmith,  240  Pa.  1913A  707. 

St.  162,  87  Atl.  570,  Ann.  Cas.  1915A  Note :  21  L.R.A.  33  et  seq. 

312  and  note,  47  L.R.A.(N.S.)  706.  13.  Weir  v.  Snider  Saw  MiU  Co.,  88 

10.  Note :  Ann.  Cas.  1915A  314  et  Ohio  St.  424, 103  N.  E.  133,  Ann.  Cas.                        ^ 
seq.  1915B  233. 

11.  See  supra,  par.  101.  14.  Weir  v.  Snider  Saw  Mill  Co.,  88 

12.  Voorhees    v.    Jackson,    10    Pet.  Ohio  St.  424,  103  N.  E.  133,  Ann.  Cas. 
449,  9  U.  S.   (L.  ed.)   490;  Miller  v.  1915B  233  and  note. 

Sherry,  2  Wall.  237, 17  U.  S.  (L.  ed.)  Notes:  67  Am.  Dec.  74;  21  L.R.A. 

827;  Galpin  v.  Page,  18  Wall.  350,  21  33  et  seq.;  Ann.  Cas.  1915B  237. 

U.  S.  (L.  ed.)  959 ;  Styles  v.  McNeil,  15.  Note :  21  L.R.A.  36  et  seq. 

6  Mart.  N.  S.  (La.)  296,  17  Am.  Dec.  16.  Note:  21  L.R.A.  38.    See  supra, 

183  and  note;  Weir  v.  Snider  Saw  Mill  par.  95. 
Co.,  88  Ohio  St.  424,  103  N.  E.  133, 
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which  the  sale  wa3  had  until  after  confirmation  of  the  sale.^'  In- 
adequacy of  consideration  for  the  purchase  does  not  affect  the  pur- 
chaser's good  faith  so  as  to  deprive  him  of  the  benefit  of  the  recording 
statute.^^  And  even  though  he  is  the  plaintiff  who  instituted  the 
proceedings  at  which  the  sale  was  had,  he  may  be  a  bona  fide  pur- 
chaser witiiin  the  recording  acts.**  However,  a  purchaser  cannot  be 
termed  bona  fide  unless  he  has  paid  the  purchase  money.  It  has 
accordingly  been  held  that  one  who  merely  credits  a  debt  owed  him 
upon  the  purchase  price  is  not  such.^®  And  a  purchaser  at  a  judicial 
sale  with  actual  or  fair  constructive  notice  before  he  completes  the 
sale  of  an  unrecorded  deed  made  by  the  defendant,  or  other  oufatand- 
ing  title,  lien,  incumbrance  or  equity,  is  not  protected  against  the 
same,*  this  being  particularly  true  where  he  has  paid  nothing  for 
his  purchase.*  Where  creditors  upon  whose  libels  a  boat  is  sold 
under  a  decree  have  no  notice  of  a  lien  thereon,  notice  to  the  purchaser 
at  the  sale,  even  before  or  at  the  time  thereof,  will  not  affect  his 
purchase,  because  by  becoming  the  purchaser  he  is  subrogated  to  the 
rights  of  the  creditors  and  holds  as  they  would  have  been  entitled  to 
hold,  had  they  or  any  of  them  purchased  the  boat  under  their  own 
decree  without  any  notice  of  the  lien.'  Purchasers  at  a  judicial  sale, 
although  for  value  and  in  good  faith,  are  affected  to  the  same  extent 
as  the  person  whose  title  they  buy  by  an  estoppel  in  pais  which  pre- 
vented him  from  asserting  the  title.*  Furthermore,  the  purchaser 
at  a  judicial  sale  is  charged  with  notice  of  all  material  facts  relating 
to  the  condition  of  the  property  or  the  title  to  be  acquired  that  are 
disclosed  upon  the  face  of  the  pleading  and  record  of  the  proceedings 
in  which  the  sale  was  had.^  He  is  affected  by  terms  or  conditions  of 
sale  announced  at  the  opening,  although  he  did  not  come  upon  the 
ground  until  they  had  been  announced.*  He  must  likewise  notice 
the  character  of  the  proceedings  and  the  kind  of  title  which  they 

17.  Note:  21  L.R.A.  34.  8.  Case  v.  WooUey,  6  Dana  (Ky.) 

18.  Koch  v.  West,  118  la.  468,  92  N.  17,  32  Am.  Dec.  54.     See  supra,  par. 
W.  663,  96  A.  S.  R.  394.  75. 

19.  Wood  V.  Chapin,  13  N.  Y.  509,  4.  Lindsay  v.  Cooper,  94  Ala.  170, 
67  Am.  Dec.  62.  11  So.  325,  33  A.  S.  R.  105,  16  L.R.A. 

Notes:  67  Am.  Dec.  74;  21  L.R.A.  813. 

33  et  seq.  5.  Hendrix  v.  Southern  R.  Co.,  130 

20.  Note:  21  L.R.A.  33  et  seq.  Ala.  205,  30  So.  596,  89  A.  S.  R.  27 
1,  Cohn  V.  Chapman,  62  N.  C.  92,  93  and  note;  Norton  v.  Nebraska  Loan, 

Am.  Dec.  600  and  note;  Price  v.  Jun-  etc.,  Co.,  35  Neb.  466,  53  N.  W.  481, 
kin,  4  Watts  (Pa.)  85,  28  Am.  Dec.  37  A.  S.  R.  441,  18  L.R.A.  88  and 
685  and  note;  Teter  v.  Irwin,  69  W.  note;  Williamson  v.  Jones,  43  W.  Va. 
Va..  200,  71  S.  E.  115,  Ann.  Cas.  562,  64  A.  S.  R.  891,  38  L.R.A.  694; 
1913A  707.  Board  of  Education  v.  Berry,  62  W. 

Nptes :  21  L.R. A.  35  et  seq. ;  11  Ann.   Va.  433,  59  S.  E.  169,  125  A.  S.  R. 
Cas.  85 ;  Ann.  Cas.  1915B  237.  975. 

,  2.  Cohn  V.  Chapman,  62  N.  C.  92,  93  6.  Cable  v.  Byrne,  38  Minn.  534,  38 
Am.  Dec.  600  and  note,  N.  W.  620,  8  A.  S.  R.  696. 
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assume  to  pass.'  Pendency  of  a  suit  involving  the  title  is  notice  of 
the  facts  therein  set  forth,  and  one  who  purchases  at  a  judicial  sale 
during  such  suit  is  bound  by  the  decree  therein.^  The  purchaser  is 
also  put  on  inquiry  by  the  recitals  in  a  deed  or  patent  to  the  owner 
of  the  property  being  sold.*  Ordinarily,  possession  by  a  third  party 
charges  the  purchaser  with  notice  of  the  rights  or  equities  of  the 
person  in  possession ;  and  the  purchaser  is  also  chargeable  with  notice 
of  possession  under  a  lease  set  out  in  the  notice  of  sale.^^ 

103.  Redemption. — The  right  to  redeem  property  sold  under  an 
order  or  decree  of  court  is  purely  a  privilege  conferred  by,  and  does 
not  exist  independently  of,  statute.  It  can  be  asserted,  therefore,  only 
in  those  cases  which  fall  within  the  statute  giving  the  privilege  and 
in  the  time  and  manner  and  upon  the  conditions  prescribed.^^  Thus, 
if  an  affidavit  is  required,  it  must  disclose  all  tJie  prescribed  facts, 
and  must  be  made  by  a  person  with  due  authority  sufficiently  appear- 
ing.^* The  right  must  also  be  exercised  within  the  time  allowed  by 
the  statute,  or  it  will  be  lost;  and  the  court  usually  has  no  authority 
to  extend  the  time,  even  where  the  owner  has  been  prevented  from 
redeeming  by  physical  or  mental  disability,  minority,  ignorance  of 
the  facts,  or  the  like.  But  the  right  may  be  enforced  by  a  bill  in 
equity,  seasonably  brought  in  instances  where  the  exercise  of  the 
right  in  conformity  with  the  statutory  requirements  is  wrongfully 
denied,  obstructed  or  prevented,  or  where  before  the  right  can  be 
properly  exercised  it  is  necessary  to  determine  by  judicial  proceedings 
in  whom  the  right  rests,  from  whom  the  redemption  must  be  made, 
or  the  amount  required  to  effect  it.  So  where  the  owner  has  been 
prevented  by  the  fraud  of  the  purchaser  from  exercising  his  right 
to  redeem  within  the  statutory  period,  it  has  never  been  doubted  that 
a  court  of  equity  will  permit  a  redemption  after  the  expiration  of  the 
stipulated  time.  The  same  result  may  follow  where  the  purchaser 
promises  to  allow  further  time  and  the  owner  thereupon  allows  the 
period  to  expire,  or  where  there  are  other  elements  of  estoppel  that 
prevent  the  purchaser  from  taking  advantage  of  the  statutory  limita- 
tion; and  such  an  agreement  is  not  within  the  statute  of  frauds  and 
may  be  proved  by  parol  testimony.  But  mere  assurances  that  the 
time  will  be  extended,  not  amounting  to  a  contract  and  not  relied  on 
so  as  to  create  an  estoppel,  give  no  right,  though  made  during  the 
redemption  period.     An  assignee  in  good  faith  of  the  certificate  of 

7.  Waples  v.  United  States,  110  U.  11.  Brasch  v.  Mumey,  99  Ark.  324, 
S.  630,  4  S.  Ct.  226,  28  U.  S.  (L.  ed.)  138  S.  W.  458,  Ann.  Cas.  1913B  38  and 
272.  note;  Blair  v.  Illinois  Steel  Co.,  159 

8.  Note:  21  L.R.A.  36.  lU.  350,  42  N.  E.  895,  31  L.R.A.  269; 

9.  Williamson  v.  Berry,  8  How.  496,  Ex  parte  Monroe  Bank,  7  Hill  (N.  Y.) 
12  U.  S.  (L.  ed.)  1170.  177,  42  Am.  Dec.  61  and  note. 

Note:  21  L.R.A.  36.  Note:  Ann.  Cas.  1913E  1187. 

10.  Note:  21  L.R.A.  36.  12.  Ex  parte  Monroe  Bank,  7  Hill 
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sale  takes  clear  of  a  verbal  agreement  to  extend  the  time  for  redemp- 
tion, but  not  60  if  the  plaintiff  in  the  proceedings  for  sale  was  the 
original  purchaser,  or  if  the  assignee  has  actual  or  constructive  notice 
of  the  facts.^'  The  authorities  conflict  as  to  whether  the  time  allowed 
for  redemption  should  be  computed  from  the  date  of  the  sale  or  from 
the  date  of  its  confirmation,  much  depending  upon  the  wording  of 
the  particular  statute  under  which  the  right  is  claimed.  In  some 
jurisdictions  the  time  is  computed  from  the  day  of  sale,  upon  the 
theory  that  upon  confirmation  the  rights  springing  therefrom  relate 
back  to  the  date  of  sale  and  the  purchaser  is  to  be  considered  the 
owner  from  and  after  that  date.^^  On  the  other  hand,  some  courts 
hold  that  the  time  to  redeem  runs,  not  from  the  date  when  the  sale 
was  held,  but  from  the  date  of  confirmation,  since  it  is  not  until  then 
a  complete  and  final  saJe.^^  Redemption  may  be  made  at  any  time 
before  the  close  of  the  last  day  allowed  by  law  for  that  purpose.  Busi- 
ness hours  are  not,  in  this  respect,  regarded;  and  hence  an  application 
to  redeem  made  between  eleven  and  twelve  o'clock  at  night  on  the 
last  day  allowed  is  in  season.^*  If  a  purchaser  at  a  judicial  sale  buys 
in  good  faith,  believing  that  he  is  getting  a  perfect  title,  he  is  entitled, 
upon  a  redemption  of  the  property,  to  a  credit  for  improvements  made 
thereon.*'  But  after  a  resale  to  pay  the  balance  of  the  purchase 
money  due,  the  original  purchaser  has  no  right  of  redemption.*^ 
Since  the  purchaser  is  subject  to  the  doctrine  of  caveat  emptor,  and 
in  the  absence  of  fraud  or  other  valid  ground  cannot  complain  of 
defects  in  the  title  nor  recover  the  price  paid,  there  is  no  reason  why 
a  person  who  redeems  from  such  purchaser  should  have  any  recourse 
against  him.**  In  the  absence  of  statute  redemption  is  usually  not 
allowed  unless  provision  is  made  therefor  by  the  decree  of  sale,**  or 
unless  the  purchaser  has  bought  under  an  agreement  with  the  owner 
to  allow  him  to  redeem.  In  the  latter  case,  the  agreement  is  enforce- 
able though  not  in  writing.  The  purchaser  will  be  treated  as  holding 
the  land  in  trust  for  the  former  owner  and  will  be  compelled  to  con- 
vey it  to  him  upon  tender  of  the  agreed  amount  in  accordance  with 
the  agreed  terms.* 

104.  Remedies  to  Enforce  Rights. — After  a  sale  has  been  duly  con- 
firmed and  a  conveyance  lawfully  executed  and  delivered  to  the 

(N.  Y.)  177,  42  Am.  Dec.  61  and  note.       17.  Note:  81  A.  S.  R.  180. 

13.  Note:  Ann.  Cas.  1913E  1187  et       J^.  Note:  69  Am   Dec  374 

ggQ  19.  Note:   48   L.R.A.(N.S.)    481. 

^'a    i>       u       tut  oo   a  1,   qo/i        20.  West  v.  Fleming,  18  111.  248,  68 

14.  Brasch  v.  Mumey,  99  Ark.  324,    .       j.      539  ^nd  note 

138  S.  W.  468,  Ann.  Cas.  1913B  38  ^^'  ^'^Z^..  DUtz,  138  Ky.  684, 

*°^  ^^^'  128  S.  W.  1082,  137  A.  S.  R.  408; 

15.  Note:  Ann.  Cas.  1913B  41.  Ry^n  v.  Dox,  34  N.  Y.  307,  90  Am. 

16.  Ex  parte  Monroe  Bank,  7  Hill  Dec.  696. 
(N.  Y.)  177,  42  Am.  Dec.  61. 
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purchaser,  he  is  thereby  invested  with  complete  l^al  title  and  right 
of  possession,  and  may  maintain  an  action  of  ejectment  against  the 
former  owner  or  other  person  in  wrongful  possession  of  the  property 
sold;  *  although  he  cannot  recover  upon  his  title  against  any  one  not  a 
party  to,  or  not  bound  by,  the  proceedings  in  which  the  sale  was  had.' 
The  court  conducting  the  sale  may  issue  its  writ  of  assistance,  or  other 
proper  process,  ordering  the  sheriff  to  place  the  purchaser  in  posses- 
sion when  he  is  entitled  to  it.  Writs  of  assistance,  however,  cannot 
regularly  be  issued  at  the  instance  of  one  who  is  not  a  party  to  the 
cause ;  and  it  has  accordingly  been  held  that  the  purchaser  at  a  com- 
missioner's sale  can  proceed  only  by  getting  the  vendor  to  make 
application  for  the  process,  and  that  he  has  no  right  of  appeal  upon 
the  chancellor's  refusal  to  grant  his  application  for  the  writ.*  Con- 
versely, the  purchaser  of  land  who  has  obtained  a  valid  title  is  entitled 
to  a  decree  restraining  the  parties  to  the  proceeding  in  which  the  land 
was  sold  from  attempting,  after  sale  and  confirmation,  to  take  posses- 
sion or  to  obtain  a  writ  of  possession.*  However,  a  decree  ordering 
the  sheriff  to  place  the  purchaser  at  a  judicial  sale  in  possession  of  the 
land  purchased  can  have  no  effect  upon  the  rights  of  any  person  who 
was  not  a  party  to  the  decree,  and  does  not  authorize  the  sheriff  to 
eject  such  a  person.  It  is  accordingly  held  that  a  person  so  dispossessed 
by  virtue  of  a  decree  to  which  he  was  in  no  sense  a  party  may  recover 
possession  by  action  of  forcible  entry  and  detainer.*  Furthermore, 
the  purchaser  in  a  proper  case  may  have  a  writ  of  mandamus  to 
compel  the  officers  of  a  private  corporation  to  transfer  to  him  upon 
the  books  of  the  company  corporate  stock  purchased  by  him  at  a 
judicial  sale.  But  mandamus  will  not  lie  where  he  has  a  plain, 
adequate  and  speedy  remedy  in  an  action  at  law  for  damages,  or  for 
the  value  of  the  stock  where  it  is  not  claimed  that  the  particular  stock 
possesses  any  special  value  beyond  that  of  the  same  number  of  other 
shares  of  stock  in  the  ^ame  corporation,  especially  where  the  rights 
of  third  persons  not  parties  are  involved,  unless  there  be  a  statute 
giving  the  right  to  a  mandamus  independently  of  these  considera- 
tions.' The  purchaser  can  protect  himself,  as  against  judgment 
creditors  not  parties  to  the  sale  who  have  the  right  to  sell  the  premises 
on  execution  and  pass  a  title  which  will  overreach  that  obtained  by 
him  under  the  decree,  by  filing  a  bill  upon  which  he  will  be  com- 
pelled to  prove  the  validity  of  the  claims  for  the  satisfaction  of  which 
the  sale  was  decreed,  and  to  litigate  every  question  which  the  judg- 

2.  Lcshey  v.  Gardner,  3  Watts  &  S.  229,  14  S.  Ct  302,  38  U.  S.  (L.  ed.) 
(Pa.)  314,  38  Am.  Dec.  764.  141. 

3.  See  supra,  par.  13  et  seq.,  94  et  6.  Laird  v.  Winters,  27  Tex.  440,  86 
seq.,  100.  Am.  Dec.  620.     See  Forciblb  Entry 

4.  Wilson  V.  Polk,  13  Smedes  &  M.  and  Detainer,  vol.  11,  p.  1154  et  seq. 
(Miss.)  131,  51  Am.  Dec.  151  and  note.  7.  Note:  48  L.R.A.(N.S.)  854. 

5.  Halliday    v.    Stuart,    151   U.    S. 
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ment  creditors  might  have  raised  as  an  objection  to  the  sale.^  He 
may  also,  as  we  have  seen,  maintain  an  action  of  trespass  in  some 
jurisdictions  for  an  unlawful  entry  during  the  interval  between  the 
sale  and  the  execution  of  the  deed,  since  his  title  vesta  in  him  by 
relation  as  of  the  date  of  sale.*  But  not  having  the  complete  legal 
title  until  the  conveyance  is  executed,  he  cannot  recover  in  ejectment 
against  the  former  owner  before  he  actually  obtains  his  deed,  with  the 
right  to  present  possession,  even  though  the  sale  has  been  duly  con- 
firmed by  the  court  and  he  has  thereby  become  the  equitable  owner.*® 
Before  the  confirmation  of  the  report  of  sale,  and  while  the  proceeding 
is  still  pending  in  the  court  of  chancery,  he  may  resort  to  that  tribunal 
alone  for  the  adjustment  of  his  rights  and  the  enforcement  of  his 
claims  for  intermediate  rents.  But  where  the  chancery  cause  is  at 
an  end,  or  where,  at  least,  by  the  confirmation  of  the  report  and  the 
execution  of  the  deed  to  him,  his  transactions  in  that  court  are  closed 
and  at  an  end,  it  is  competent  for  him  to  assert  at  law  his  title  to  the 
rent  thereafter  paid  over  wrongfully  to  the  former  owner.** 

Property  Acquired 

105.  In  General. — The  sale  transfers  to  the  purchaser- such  prop- 
erty within  the  jurisdiction  of  the  court  to  sell  **  as  is  set  forth  in 
the  pleadings  and  the  decree  of  sale,  and  has  been  duly  sold,  after 
proper  notice  given,  by  the  officer  designated  to  sell,  in  pursuance 
and  within  the  scope  of  the  authority  conferred  upon  him  by  the 
decree  of  sale,  and  conveyed  by  a  validly  executed  deed.**  If  the 
decree  of  sale  expressly  undertakes  to  pass  title  to  exempt  property, 
such  as  a  homestead,  it  cannot  be  collaterally  questioned;  and  even 
its  reversal  would  not  aflPect  the  purchaser's  title  acquired  under  it 
while  it  was  in  force.**  However,  the  sale  will  pass  no  title  or  other- 
wise affect  property  not  mentioned  in  the  decree,  even  though  it  be 
embraced  in  the  pleadings  so  that  the  court  could  have  ordered  it  sold 
in  that  proceeding;**  although  the  order  of  confirmation  may  be 
resorted  to,  in  a  proper  case,  to  establish  and  identify  the  property 
Bold.  Thus,  an  order  modifying  the  report  of  sale  by  excluding  certain 
property  which  the  officer  has  undertaken  to  sell,  and  confirming  the 
sale  as  modified,  amounts  to  a  judicial  decision  that  the  property  so 
excluded  did  not  pass  under  the  sale,  and  settles  the  rights  of  the 

8.  Moms  V.  Mowatt,  2  Paige   (N.       14.  Miller  v.   Sherry,  2  Wall.  237, 
Y.)  686,  22  Am.  Dec.  661  and  note.        17  U.  S.  (L.  ed.)  827. 

9.  See  supra,  par.  95.  15.  Shriver  v.  Lynn,  2  How.  43,  11 

10.  See  supra,  par.  92  et  seq.  U.  S.  (L.  ed.)  172;  Ball  v.  Baltimore 

11.  Taylor  V.  Cooper,  10  Leigh  (Va.)  City  Safe  Deposit,  etc.,  Co.,  92  Md. 
317,  34  Am.  Dec.  737.  503,  48  Atl.  155,  52  L.R.A.  403;  Pied- 

12.  See  supra,  par.  10,  11,  mont  Coal,  etc.,  Co.  v.  Green,  3  W.  Va, 

13.  See  supra,  par.  18  et  seq.,  27  54,  98  Am.  Dec.  799. 
et  seq.,  96  et  seq. 
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parties  axicordingly  until  reversed  or  set  aside.**    Again,  where  the 
purchaser  insisted  that  with  the  parcels  described  in  the  order  of  con- 
firmation there  was  in  fact  included  at  the  sale  another  parcel  not 
described  therein,  he  was  held  to  be  bound  by  the  confirmation  and 
estopped  from  asserting  that  there  was  sold  to  him  the  additional 
parcel.*^    The  fact  that  the  sale  of  certain  specified  quantities  of  land 
was  supposed  to  embrace  the  whole  tract  will  not  support  a  conveyance 
of  the  entire  tract  if  the  latter  subsequently  turns  out  to  be  of  greater 
extent.*®    With  the  property  itself  pass  its  appurtenances,  rents  and 
profits,  unless  these  are  expressly  reserved  by  tiie  decree  or  the  terms 
of  sale.**    Thus,  a  judicial  sale  under  an  order  directing  the  officer 
to  sell  as  an  entirety  the  property  of  a  corporation,  including  the  good- 
will, passes  title  to  the  business  trademark  as  would  a  private  bill  of 
sale ;  and  the  sale  of  a  business,  including  stock,  furniture  and  fixtures, 
cash,  accounts  receivable  and  goodwill  includes  the  business  trade- 
mark which  bears  the  name  of  the  vendor.**     The  compensation 
awarded  in  condemnation  proceedings  that  are  incomplete  at  the 
time  of  sale  passes  to  the  purchaser,  but  not  the  fund  paid  into  court 
upon  the  vesting  of  the  property  in  the  condemnor  before  the  sale.* 
The  purchaser  of  real  estate  at  a  judicial  sale  acquires  title  to  the 
timber  standing  thereon  •  and  to  petroleum  deposits  or  wells  therein, 
especially  as  against  the  pairty  who  procured  the  decree  of  sale  and 
received  the  proceeds.*    But  he  gets  no  title  or  right  to  the  deeds 
constituting  the  chain  of  title  of  the  person  whose  property  is  sold.* 
In  a  state  wherein  the  rolling  stock  of  a  railroad  is  made  a  fixture 
by  statute,  a  sale  of  the  railroad's  real  estate  imder  a  decree  in  chan- 
cery, and  a  conveyance  in  pursuance  thereof,  confirmed  by  the  court, 
passes  the  company's  whole  interest,  and  carries  the  rolling  stock.* 
Growing  crops,  however,  which  are  the  annual  fruits  of  agricultural 
labor,  and  are  regarded  as  personalty,  do  not  pass,  in  some  jurisdic- 
tions, to  the  purchaser  of  the  land  at  a  judicial  sale,  this  being  par- 
ticularly true  where  they  are  covered  by  a  prior  chattel  mortgage. 
So,  too,  such  crops  may  be  reserved  by  parol  by  the  grantee  who  con- 
veys the  land,  and  if  the  parties  to  the  deed  signify  their  understand- 
ing that,  as  between  them,  the  crop  is  personalty,  the  law  will  so 

16.  Milwaukee,  etc.,  R.  Co.  v.  Mil-  2.  Weir  v.  Snider  Saw  Mill  Co.,  88 
waukee,  etc.,  R.  Co.,  2  Wall.  (U.  S.)  Ohio  St.  424, 103  N.  E.  133,  Ann.  Cas. 
609,  17  U.  S.  (L.  ed.)  886.  1915B  233  and  note. 

17.  Note :  62  A.  S.  R.  177.  3.  Williamson  v.  Jones,  43  W.  Va. 

18.  Blight  V.  Banks,  6  T.  B.  Mon.  562,  27  S.  E.  411,  64  A.  S.  R.  891  and 
(Ky.)  192, 17  Am.  Dec.  136.  note,  38  L.R.A.  694, 

19.  See  Infra,  par.  106,  107.  4.  Gay  v.  Warren,  115  Ga.  733,  42 

20.  Note:  1  L.R.A.(N.S.)  717.   See  S.  E.  86,  90  A.  S.  R.  161. 

•npra,  par.  10.  5.  Milwaukee,  etc.,  R.  Co.  v.  James, 

1.  See  infra,  par.  107.  6  Wall.  750,  18  U.  S.  (L.  cd.)  854. 

R.  C.  L.  Vol.  XVI.— 10.       145 


§  IOC  JUDICIAL  SALES  16  B.  C.  L. 

regaxd  it.    But  the  ordinary  rule  is  that  growing  crops  pass  with  the 
sale.* 

106.  Rents  and  Profits. — ^Inasmuch  as  the  eonfirmation  of  the  sale 
and  the  officer's  deed  of  conveyance  take  effect  by  relation  as  of  the 
day  of  sale,^  it  is  the  rule  in  most  jurisdictions  that  the  right  to  the 
rents  and  profits  from  the  property  sold,  that  accrue  during  the  period 
between  the  sale  and  its  confirmation,  passes  to  the  purchaser  as  one 
of  the  results  of  the  confirmation,  unless  expressly  or  by  implication 
reserved  as  one  of  the  terms  of  the  sale.^  And  if  the  owner  remains 
in  possession  after  a  judicial  sale,  the  purchaser  is  entitled  in  a  proper 
case  to  have  a  receiver  appointed  to  take  possession  of  and  preserve 
the  property  and  its  emoluments  where  there  is  danger  of  waste  or 
fraud,  or  the  owner  is  insolvent.*  The  equity  of  this  rule  is  manifest 
.since  the  purchaser  cannot  escape  from  the  sale  because  he  may 
think  it  disadvantageous  to  him,  and  he  is  required  to  pay  interest 
from  the  day  of  sale  on  so  much  of  the  purchase  money  as  he  had  not 
actually  paid.*^  But  where  by  the  terms  of  sale  the  purchaser's  right 
to  the  possession  of  the  premises  is  deferred,  he  is  not  entitled  to  the 
rent  accruing  prior  to  the  time  when  he  is  entitled  to  the  possession.** 
So  the  rule  that  the  confirmation  and  deed  relate  back  to  the  day  of 
sale  and  entitle  the  purchaser  to  the  intermediate  rents  will  not  be 
applied  where,  by  the  terms  of  the  sale,  his  right  to  possession  is 
deferred  until  the  expiration  of  a  current  lease,**  unless  an  intention 
that  he  is  to  have  them  clearly  appears.*'  Furthermore,  where  under 
the  order  of  sale  the  purchase  money,  except  five  per  cent  paid  at 
time  of  purchase,  was  to  be  paid  on  execution  of  the  deed,  and  no 
provision  was  made  for  charging  interest  on  the  unpaid  purchase 
money,  it  was  held  that  the  purchaser  was  not  entitled  to  the  rents 
and  profits  accruing  between  the  time  of  the  sale  and  the  time  the 
purchase  was  perfected  by  the  payment  of  the  purchase  money  and 
the  execution  of  the  deed.**  In  some  jurisdictions,  the  confirmation 
has  no  retroactive  effect  so  as  to  relate  back  to  the  date  of  sale  and 

6.  Aldrich  v.  Ohiowa  Bank,  64  Neb.  10.  Wagner  v.  Cohen,  6  Gill  (Md.) 
276,  89  N.  W.  772,  97  A.  S.  R.  643  97,  46  Am.  Dec.  660;  Jasbenosky  v. 
and  note,  57  L.R.A.  920.  And  see  Volrath,  59  Ohio  St.  540,'  53  N.  E.  46, 
Crops,  vol.  8,  p.  369.  69  A.  S.  R.  786. 

7.  See  supra,  par.  95.  Note:  Ann.  Cas.  1912B  400. 

8.  Wagner  v.  Cohen,  6  Gill  (Md.)  11.  Smith  v.  Newman,  140  Ky.  80, 
97,  46  Am.  Dec.  660;  Cropper  v.  130  S.  W.  953,  Ann.  Cas.  1912B  395 
Brown,  76  N.  J.  Eq.  406,  74  Atl.  989,  and  note. 

139  A.  S.  R.  770;  Jasbenosky  v.  Vol-  12.  Smith  v.  Newman,  140  Ky.  80, 

rath,  59  Ohio  St.  540,  53  N.  E.  46,  69  130  S.  W.  953,  Ann.  Cas.  1912B  395 

A.  S.  R.  786  and  note ;  Taylor  v.  Coop-  and  note ;  Jasbenosky  v.  Volrath,  59 

er,  10  Leigh  (Va.)   317,  34  Am.  Dec.  Ohio  St.  540,  53  N.  E.  46,  69  A.  S.  E. 

737.  786. 

Note :  Ann.  Cas.  1912B  400.  13.  Note :  Ann.  Cas.  1912B  400. 

9.  Note:  72  A.  S.  R.  73.  14.  Note:  Ann.  Cas.  1912B  400. 
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give  the  purchaser  the  intermediate  rents;  and  he  is  accordingly  not 
entitled  to  any  rents  which  accrue  before  the  sale  is  confirmed.  ^^  It 
follows  that  an  appeal  by  the  owner  from  an  order  confirming  a  sale 
has  the  effect  of  setting  aside  the  confirmation  and  suspending  the 
purchaser's  right  to  take  possession  or  receive  the  rents  and  profits 
until  the  appeal  can  be  heard ;  and  that  pending  the  appeal,  the  owner 
has  a  right  to  remain  in  possession  and  receive  the  rents,  and  the 
subsequent  dismissal  of  his  appeal  will  not  deprive  him  of  the  inter- 
mediate profits.  This  being  so,  it  is  improper  in  these  jurisdictions 
to  impound  the  rents  and  profits  and  crops  of  land  sold  at  judicial 
sale  and  put  them  into,  the  hands  of  a  receiver  during  the  time  while 
the  order  of  confirmation  is  suspended  by  an  appeal  therefrom.** 
Upon  a  judicial  sale  of  land  between  the  periodical  dates  fixed  for  the 
payment  of  rent,  there  is  no  right  to  an  apportionment  of  the  rent 
due  at  the  next  day  for  payment.  In  the  absence  of  statute  the  rent 
is  indivisible,  and  the  purchaser  is  entitled  to  all  or  none.*'  But 
however  it  be  as  to  the  intermediate  rents,  it  is  generally  agreed  that 
the  confirmation  of  a  sale  by  which  a  credit  is  given  to  the  purchaser 
entitles  him  to  rents  becoming  due  thereafter.*^  So  upon  the  sale 
of  leased  lands  he  is  entitled  to  rents  accruing  subsequent  to  the 
confirmation  unless  reserved  by  express  language  or  clear  implica- 
tion.** Hence  the  defendant  in  a  suit  in  chancery  resulting  in  a 
sale  of  the  land  cannot,  pending  the  suit,  by  an  assignment  sever  the 
future  rents  from  the  reversion  so  as  to  affect  the  right  of  a  purchaser 
at  the  sale  by  order  of  the  court  to  rents  accruing  after  his  purchase 
is  complete.^®  But  although,  as  a  general  rule,  the  purchaser  is 
entitled  to  rent  becoming  due. after  title  has  vested  in  him,  a  well 
defined  exception  to  the  rule  has  been  recognized  by  virtue  of  which 
the  purchaser  at  a  judicial  sale  acquires  no  right  to  the  landlord's 
share  of  a  growing  crop  which  the  tenant  has  agreed  to  pay  as  rent* 
Moreover,  it  is  the  right  to  possession  coupled  with  the  title  that  gives 
the  purchaser  the  right  to  the  rents  and  profits  from  the  time  of  con- 
firmation. If  therefore  the  right  to  the  possession  is  postponed  by 
the  act  of  the  purchaser  or  with  his  consent,  the  right  to  the  rent  is 
alito  postponed.*  Where  the  purchaser  fails  to  comply  with  his  bid 
.  and  the  land  is  resold  at  his  risk  for  more  than  his  bid,  he  is  not 

15.  Pearson  v.  Gillenwaters,  99  Tenn.       Note:  72  A.  S.  R.  73. 

446,  42  S.  W.  9,  63  A.  S.  R.  844  and  19.  Smith  v.  Newman,  140  Ky.  80, 

note.  130  S.  W.  953,  Ann.  Cas.  1912B  395. 

Note:  Ann.  Cas.  1912B  400.        *  20.  Note:  Ann.  Cas.  1912B  399. 

16.  Pearson     v.     Gillenwaters,     99  1.  Note:  Ann.  Cas.  1912B  400. 
Tenn.  446,  42  S.  W.  9,  63  A.  S.  R.  844.  2.  Smith  v.  Newman,  140  Ky.  80, 

Note:  72  A.  S.  R.  73.  130  S.  W.  953,  Ann.  Cas.  1912B  395 

17.  Note:  Ann.  Cas.  1912B  401.  and  note;  Cropper  v.  Brown,  76  N.  J. 

18.  Taylor    v.     Cooper,     10    Leigh  Eq.  406,  74  Atl.  989,  139  A.  S.  R.  770 
(Va.)  317,  34  Am.  Dec.  737.  and  note. 
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entitled  to  tha  excess  or  the  rents  accruing  between  the  time  of  Uie 
confirmation  of  his  purchase  and  the  resale.^ 

107.  Compensation  for  Condemned  Property. — ^Where  land  is  sold 
at  a  judicial  sale  after  condemnation  proceedings  have  been  instituted 
and  before  they  have  been  fully  consummated,  the  compensation 
awarded  for  the  condemnation  goes  to  the  purchaser,  in  the  absence 
of  an  agreement  to  the  contrary,  he  being  regarded  as  the  owner  of 
the  property  from  the  day  of  sale ;  and  this  ride  applies  even  though 
the  deed  is  not  passed  to  him  until  after  the  condemnation  proceed- 
ings have  been  fully  consummated.^  Furthermore,  even  though  the 
intending  purchaser  refuses  to  take  the  deed,  he  has  an  interest  in  the 
compensation  fund  to  the  extent  that  he  should  not  be  compelled  to 
pay  in  damages  more  than  the  difference  of  the  price  that  he  ha^ 
agreed  to  pay  and  the  price  received  for  the  condemned  premises. 
If,  however,  the  condemnation  has  proceeded  to  the  point  where  the 
landowner's  right  to  compensation  is  fixed  and  the  condemnor  has 
acquired  a  vested  right  in  the  property  or  easement  condemned,  a 
judicial  sale,  passing  as  it  does  only  the  title  existing  in  the  defendant 
at  the  time  tliereof ,  gives  to  the  purchaser  no  right  to  the  compensation 
awarded.  Thus,  a  judicial  sale  made  after  the  compensation  has  been 
paid  into  court  gives  the  purchaser  no  interest  in  the  fund.  Similarly, 
it  has  been  held  that  the  right  to  compensation  becomes  fixed  at  the 
time  the  condemnor  begins  construction  of  its  railroad  on  the  prop- 
erty condemned,  and  that  a  subsequent  judicial  sale  passes  no  right 
to  the  compensation  awarded.  And  where  a  city  has  acquired  the 
title  to  the  property,  but  the  damages  have  not  been  properly  assessed 
and  paid  into  court  before  a  judicial  sale  thereof  takes  place,  the  right 
to  compensation  does  not  pass  with  the  land  but  rests  with  the  former 
owners  of  the  property.  So  it  has  been  said  that  an  action  to  determine 
whether  the  original  owner  or  the  buyer  at  a  judicial  sale  is  entitled 
to  compensation  was  prematurely  brought  before  the  city  had  paid  the 
condemnation  money  into  court  even  though  the  ordinance  condemn- 
ing the  property  had  been  properly  enacted.  However,  the  purchaser 
has  been  permitted  to  recover  the  compensation  after  the  city  has 
completed  the  formalities  of  taking  the  land  but  has  not  gone  into 
actual  possession  and  before  compensation  has  been  awarded.  An 
express  reservation  of  compensation  may  be  validly  made,  and  if  so 
the  purchaser  at  the  judicial  sale  has  no  right  to  it  An  tmderstanding 
to  this  effect  is  made  out  where  it  is  distinctly  announced  at  the  sale 
that  the  amount  of  the  judgment  of  compensation  shall  be  paid  to 
the  vendor,  and  a  statement  to  this  ^ect  is  contained  in  the  report 

8.  Note:  Ann.  Cas.  1912B  400.    As       4.  Damon  v.  Ryan,  74  Wash.  138, 
to  the  effect  in  general  of  a  resale  on   132  Pac.  871,  Ann.  Cas.  1915A  734 . 
the  rights  of  the  original  purchaser,  and  note, 
see  infra,  par.  126. 
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of  sale,  which  is  approved  and  confirined  by  the  court  without  objec- 
tion from  the  purchaser.  And  the  agreement  in  regard  to  the  reser- 
vation is  not  required  to  be  in  writing  by  the  statute  of  frauds.  Of 
course,  the  right  to  compensation  passes  to  the  purchaser  at  a  judicial 
sale  made  before  the  commencement  of  the  condemnation  proceed- 
ings, the  purchaser  going  into  possession  while  the  proceeding  is 
pending.^ 

XII.  Payment  and  Distribution 

108.  Time  and  Terms  of  Payment. — The  terms,  medium,  and  time 
of  payment  are  usually  prescribed  by  statute,  rule  of  court,  or  decree 
of  sale,  and  announced  in  the  notice  or  advertisement  thereof.  They 
are,  of  course,  binding  upon  all  parties  to  the  sale  unless  modified  or 
set  aside  by  the  court*  Sometimes  the  payment  of  the  full  amount 
of  the  purchase  price  in  cash  on  the  day  of  sale  is  required.^  In  such 
case,  the  commissioners  appointed- to  make  the  sale  have  no  authority 
to  accept  from  the  purchaser  anything  but  cash,  nor  can  they  post- 
pone payment  of  the  sum  offered  beyond  the  day  of  sale.®  Although 
the  legal  meaning  of  the  term  ''cash"  is  specie,  in  common  parlance 
it  includes  current  bills  as  well,  and  an  advertisement  that  the  sale 
was  to  be  for  cash  would  be  understood  by  every  one  to  be  for  current 
bills.*  The  court  has  the  power,  unless  prevented  by  statute  or  the 
contract  of  the  parties,  to  order  or  permit  the  sale  to  be  made  upon 
prescribed  terms  of  credit. ^^  The  usual  practice  is  to  require  a  de- 
posit in  a  specified  amount  to  be  made  at  the  time  of  the  sale,  when 
the  property  has  been  knocked  off  to  the  successful  bidder,  or  even 
before  bids  are  received ;  the  balance  to  be  paid  upon  confirmation  of 
the  sale,  or  thereafter,  either  in  a  lump  sum  or  in  periodic  instalments, 
and  in  the  meantime  to  bear  interest  and  to  be  secured  to  the  satis- 
faction of  the  court  or  trustee.^*  In  such  a  case,  the  purchaser  may 
insist  upon  the  terms  of  his  purchase,  and  need  not  pay  cash  until 
the  expiration  of  the  period  of  credit  when  he  has  bought  on  time.^* 
And  a  purchaser  who  conlpletes  the  purchase  of  a  defective  title  is 
not  liable  for  interest  on  the  price  bid  from  the  time  of  the  sale  to  the 
time  he  completes  the  purchase.** 

5.  Note:   Ann.   Cas.  1915A  736  et  Murdock's  Case,  2  Bland  (Md.)  461, 
seq.  20  Am.  Dec.  381. 

6.  Note:  Ann.  Cas.  1915C  997.    See  9.  Farr  v.  Sims,  Rich.  Eq*  Cas.  (S. 
supra,  par.  31  et  seq.  C.)  122,  24  Am.  Dec.  396. 

7.  Camden  v.  Mayhew,  129  U.  S.  73,  10.  See  supra,  par.  36. 

9  S.  Ct.  246,  32  U.  S.  (L.  ed.)  608;       11.  Lowndes  v.  Chisolm,  2  McCord 

Farr  v.  Sims,  Rich.  Eq.  Cas.  (S.  C.)  Eq.  (S.  C.)  455,  16  Am.  Dec.  667. 
122,  24  Am.  Dec.  396.  Note:  Ann.  Cas.  1912B  400. 

8.  Camden  v.  Mayhew,  129  U.   S.       12.  Note:  70  Am.  Dec.  586. 
73,  9  S.  Ct.  246,  32  U.  S.  (L.  ed.)  608;       13.  Note:  62  L.R.A.(N.S.)  752. 
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109.  Extension  of  Time. — ^Whereat  a  judicial  sale  made  in  compli- 
ance with  an  order  of  the  court  under  notices  requiring  cash  pay- 
ment on  the  day  of  sale,  a  bid  is  made  within  the  terms  of  the  sale 
and  the  intending  purchaser  is  unable  to  secure  sufficient  funds 
immediately  with  which  to  make  such  cash  payment,  it  is  a  reasonable 
exercise  of  discretion  on  the  part  of  th^  court  to  extend  the  time 
within  which  the  cash  payment  shall  be  made,  where  no  injury  is 
done  to  anyone  by  failure  of  the  purchaser  to  pay  at  once  the  sum 
due  on  his  bid.  And  this  extension  of  time  does  not  operate  to  con- 
vert the  transaction  into  a  private  sale.  Nor  does  the  mere  failure  of 
the  bidder  immediately  to  make  the  payment  necessary  on  his  bid 
destroy  the  right  of  the  seller  to  require  or  accept  payment  later.'* 
Even  though  the  order  of  sale  provides  for  the  payment  of  the  purchase 
money,  either  the  whole  thereof  or  by  instalments,  at  a  certain  time, 
such  direction  is  regarded  not  as  mandatory,  but  as  directory  merely, 
since  time  is  not  of  the  essence  of  the  transaction,  in  regard  to  pay- 
ment,^* as  it  is  with  reference  to  the  performance  of  the  contract  by 
the  officer  selling  in  the  matter  of  executing  and  tendering  a  deed  to 
the  purchaser.**  Though  of  course  this  question  could  not  ordinarily 
arise  in  jurisdictions  where  it  is  the  duty  of  the  officer  making  the 
sale  to  resell  the  property  immediately — that  is  to  say,  before  leaving 
the  place  of  sale — upon  the  purchaser's  failure  to  comply  with  such 
terms  as  are  to  be  performed  immediately  at  the  close  of  the  sale,  it 
is  said  that  it  is  only  after  the  court  finds  that  the  purchaser  will  not 
pay  the  balance  of  the  purchase  money  that  it  will  order  a  resale  of 
the  property;  ojid  accordingly  the  rule  or  decree  ought  to  give  the 
purchaser  a  reasonable  time,  as  specified  therein,  to  comply  with  his 
bid  before  the  resale  is  ordered  or  advertised.  Wherefore,  the  usual 
practice  is  to  direct  an  order  to  the  delinquent  purchaser  to  show 
cause  why  he  should  not  complete,  and  to  order  a  resale  upon  his 
failing  to  show  sufficient  cause;  and  there  are  cases  holding  that  such 
an  order  should  name  a  time  in  which  the  purchaser  may  Complete. 
It  would  seem,  too,  as  a  practical  matter  in  cases  of  this  kind  that 
the  court  should  have  power  at  least  to  allow  completion  within  the 
time  that  must  elapse  before  a  resale  can  be  had,  such  as  the  time 
of  advertisement,  and  the  like.  So  it  is  held  that  the  court  has  it  in 
its  power  to  permit  a  bidder  to  pay  the  purchase  money  due  by  him 
at  any  time  before  the  carrying  into  effect  of  the  order  for  the  resale, 
even  though  the  order  for  resale  has  not  been  passed  until  a  long 
period  of  time  after  the  first  sale.  But  an  extension  of  the  time  for 
compliance  with  the  bid  materially  beyond  the  time  in  which  a  resale 
can  be  had  involves  a  change  in  the  terms  of  sale  after  the  sale  has 

14.  In  re  Great  Western  Beet  Sugar      15.  Note:  43  L.R.A.(N.S.)  673. 
Co.,  22  Idaho  328,  125  Pac.  799,  43       16.  See  supra,  par.  64,  9L 
L.R.A.(N.S.)  671  and  note, 
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been  made;  and  such  an  extension  might,  it  seems,  be  objected  to  by 
those  who  claimed  that  they  would  have  bid  at  the  sale  had  the  terms 
of  payment  been  as  easy  as  those  thereafter  allowed  by  the  court.^' 

110.  Payee. — ^Payment  is  ordinarily  to  be  made  to  the  officer  con- 
ducting the  sale,  or  to  the  lawful  holder  of  the  bonds  or  other  securities 
given  for  the  purchase  price,  unless  some  other  recipient  has  been 
designated  by  statute  or  decree.  But  a  purchaser  who  pays  the  pur- 
chase money  to  a  commissioner  who  has  not  executed  the  bond 
required  by  the  decree,  or  whose  bond  has  been  disapproved  by  the 
court  clerk,  or  who  for  any  other  reason  has  not  authority  to  receive 
the  payment,  pays  in  his  own  wrong  and  is  liable  for  the  amount 
thereof.  The  land,  if  conveyed  to  the  purchaser,  is  subject  to  a  lien 
for  the  sums  wrongfully  paid.  But  the  commissioner  of  course  must 
answer  to  the  purchaser  for  the  amount  that  he  received.*®  Where 
it  is  deemed  safe  and  convenient,  the  court  may  authorize  the  pur- 
chaser to  make  his  payment  directly  to  the  creditors  or  other  parties 
entitled  to  receive  the  purchase  money,  or  may  even  assign  to  them 
the  purchaser's  bonds,  without  requiring  the  proceeds  to  be  collected 
by  and  passed  through  the  hands  of  a  trustee  in  payment.  Thus, 
where  it  appears  that  although  the  proceeds  of  sale  are  amply  suffi- 
cient to  pay  all  creditors,  yet  all  the  moneys  which  had  been  brought 
into  court  by  tlie  trustee  had  been  applied  as  directed,  it  may  be 
necessary  and  proper,  upon  the  death  of  the  trustee  before  final  pay- 
ment and  distribution  of  the  purchase  money,  to  direct  the  purchaser 
to  pay  the  last  of  the  claims  which  had  been  brought  in  and 
established.** 

111.  Medium  of  Payment. — ^As  a  general  rule,  the  purchase  price 
at  a  judicial  sale  must  be  paid  in  money,  in  the  absence  of  an  author- 
itative direction  to  the  contrary.  If  the  agent  of  the  court  who  con- 
ducts the  sale  accepts  anything  else  when  he  is  not  empowered  to  do 
so,  he  thereby  renders  himself  personally  liable  for  the  price.  Accord- 
ingly, a  promissory  note  or  the  personal  bond  of  the  purchaser  is  not 
a  valid  payment,  unless  made  so  by  assent  of  the  parties  interested, 
or  by  judicial  or  statutory  authority,  as  is  expressly  done  by  statute 
in  some  jurisdictions  with  reference  to  certain  kinds  of  judicial  sales. 
It  is  generally  held,  also,  that  a  check  does  not  constitute  a  proper 
medium  of  payment  at  a  judicial  sale,  even  though  it  be  certified. 
But  where  a  check  given  in  payment  has  been  actually  cashed  for  its 
full  value,  the  sale  will  be  confirmed.  And  the  court  will  not  set 
aside  the  sale  at  the  suit  of  the  purchaser  on  the  ground  of  inadequate 
payment  where  the  payment  was  made  by  check  and  the  purchaser 
is  good  for  the  amount  of  it.     By  the  weight  of  authority,  too,  an 

17.  Note:   43   L.R.A.(N.S.)    671  et   70  Am.  Dec.  585. 

aeq.  19.  Coombs    v.    Jordan,    3    Bland 

18.  Notes:  69  Am.  Dec.  371  et  seq.:    (Md.)  284,  22  Am.  Dec.  236. 
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officer  at  a  judicial  sale  cannot  accept  notes  of  state  banks  in  satis- 
faction of  the  purchase  price  unless  he  is  sfpecifically  given  the  power 
to  do  so ;  though  other  courts  hold  that  he  may  receive  such  notes  in 
payment  unless  he  has  been  previously  forbidden.  In  some  cases 
arising  out  of  judicial  sales  made  during  the  civil  war  it  was  held 
that  the  sale  would  not  be  annulled  because  the  purchase  money  was 
paid  in  Confederate  notes  if  the  persons  interested  had  assented.  It 
has  also  been  held,  however,  with  respect  to  sales  made  during  that 
period  that  Confederate  notes  were  not  a  proper  medium  of  payment 
at  a  judicial  sale,  and  that  the  parties  in  interest  could  not  be  com- 
pelled to  receive  tiiem  after  the  conclusion  of  the  war.*®  Current  bills 
are  to  be  deemed  cash  unless  it  has  been  specified  in  good  faith  that 
specie  only  would  be  accepted.^  The  rule  that  payment  must  be  made 
in  money  is  limited,  however,  by  the  power  of  the  court  which  orders 
the  sale,  unless  restricted  by  statute,  to  affix  such  terms  as  it  deems 
best.*  And  other  modes  of  payment  than  cash  may  also  be  prescribed 
by  agreement  among  all  the  parties  interested  in  the  proceeds  of  the 
sale.*  In  proper  cases,  bonds  or  receivers'  certificates  secured  by  the 
property  sold  or  the  receipt  of  the  party  entitled  to  the  proceeds  of 
sale  may  be  deemed  the  equivalent  of  cash  and  upheld  as  a  proper 
medium  of  payment* 

112.  Credits  and  Allowances. — ^In  many  cases  the  purchaser  at  a 
judicial  sale  is  entitled  to  certain  credits  or  deductions  from  the  price 
which  operate  as  cash  payments  pro  tanto.  Thus,  where  the  prop- 
erty is  sold  free  of  incumbrances,  any  liens  or  charges  that  may  be 
found  to  exist  should  be  paid  out  of  the  proceeds;  and  if  the  purchaser 
takes  the  property  subject  to  its  burdens  and  assumes  their  payment, 
the  amount  thereof  should  be  allowed  him  in  settlement  of  the  price.* 
If  the  property  is  damaged  before  confirmation,  the  loss  falls  upon 
the  vendor  and  if  the  purchaser  takes  the  property  he  is  entitied  to  a 
corresponding  abatement  from  the  price  bid.  It  is  otherwise,  however, 
if  the  loss  occurs  after  confirmation.*  Upon  the  same  theory,  he  is 
often  entitled  to  credits  on  account  of  deficiencies  in  the  quantity  of  the 
property  sold.'  Moreover,  since  he  is  entitled  to  rents  from  the  prop- 
erty from  the  day  of  sale,®  if  these  have  been  collected  in  advance  with- 
out his  knowledge,  he  will  be  entitled  to  a  credit  in  an  equal  amount* 

20.  Note:  Ann.  Cas.  1915C  996  et       5.  Farmers',  etc.,  Bank  v.  Martin,  7 
seq.  Md.  342,  61  Am..  Dec.  350  and  note. 

1.  Farr  v.  Sims,  Rich.  Eq.  Cas.  (S.   See  supra,  par.  86,88. 

C.)  122,  24  Am.  Dec.  396.  See  supra,  6.  Brewer  v.  Herbert,  30  Md.  301, 
par.  36, 108.  96  Am.  Dec.  582  and  note.    See  supra, 

2.  See  supra,  par.  31  et  seq.  par.  60  et  seq.,  68,  82  et  seq. 

3.  Note :   Ann.   Cas.   1915C   997  et       7.  See  infra,  par.  116. 
fieq.  8.  See  supra,  par.  106. 

4.  Note:   Ann.   Cas.   1915C   998  et       9.  Note:  70  Am.  Dec.  586. 
seq.     See  infra,  par.  112. 
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He  may  also  be  allowed  in  the  settlement  for  sundry  expenses  and 
other  items  such  as  taxes^  water  rent,  groimd  rent,  interest,  and  costs. 
On  the  other  hand,  the  allowances  of  these  various  classes  may  be 
against  him  and  thereby  increase  the  amount  of  his  bid.*®  .  Where 
the  purchaser  is  also  the  person  entitled  to  the  proceeds  of  the  sale, 
he  may  be  allowed  in  the  accounting  a  credit  upon  the  purchase  price 
for  the  amount  due  him  out  of  the  proceeds,  less  expenses  payable 
in  cash,  and  his  receipt  to  the  officer  of  the  court  for  that  amount 
may  be  treated  as  equivalent  to  so  much  cash ;  for  it  is  unnecessary 
in  such  a  case  to  go  through  the  form  of  collecting  from  the  vendee 
the  entire  purchase  money  in  cash  and  then  immediately  paying  it 
back  to  him  as  the  party  entitled  to  the  benefit  of  it.**  And  where 
property  subject  to  a  mortgage  lien  to  secure  the  payment  of  bonds  is 
sold  at  a  judicial  sale,  the  courts  usually  permit  the  application  of  the 
secured  bonds  to  the  purchase  price,  since  their  value  is  equivalent 
to  the  cash  value  they  would  have  had  if  the  entire  price  had  first 
been  paid  in  money  and  then  used  for  their  extinguishment.  Be- 
ceivers'  certificates  that  are  a  first  lien  upon  the  property  have  like- 
wise been  regarded  as  entitling  the  holders  to  a  similar  credit  upon 
the  purchase  price  bid  by  them  at  a  subsequent  sale.**  But  the 
trustee  or  commissioner  selling  has  no  authority  to  make  an  allow- 
ance or  application  of  the  purchase  money  without  the  authority  of 
the  ciburt  or  the  agreement  of  the  parties.*'  And  where  the  sale  is 
directed  to  be  for  cash,  and  the  property  is  purchased  by  a  trustee 
representing  a  part  of  the  creditors  of  the  owner,  the  court  is  not 
bound  merely  in  deference  to  their  wishes  to  depart  from  the  terms 
of  sale  and  apply  certain  alleged  claims  to  the  payment  of  the  purchase 
money,  especially  where  the  validity  and  priority  of  the  claims  are 
uncertain,  and  the  creditors  did  not,  prigr  to  the  sale,  ask  such  modifi- 
cation of  its  terms  as  would  enable  them  to  use  their  claims  in  pur- 
chasing and  pajdng  for  the  property.**  And  a  debt  due  by  the 
deceased  owner  of  the  property  to  the  purchaser  is  not  necessarily 
an  offset  to  a  note  for  the  purchase  price  given  by  the  latter.** 

113.  Distribution  of  Proceeds. — A  judicial  sale  made  under  the 
order  of  a  court  with  jurisdiction  passes  to  the  purchaser  all  the  right, 
title  and  interest  of  all  who  were  made  parties  to  the  proceedings  and 
their  privies.**  Thereafter,  these  parties  cannot  assert  any  furtlier 
claim  to  or  lien  against  the  property  itself;  but  their  respective  rights 

10.  See  supra,  par.  83.  Murdock's  Case,  2  Bland  (Md.)  461, 

11.  Murdock's  Case,  2  Bland  (Md.)    20  Am.  Dec.  381. 

461,  20  Am.  Dec.  381.  Note :  Ann.  Cas.  1915C  996  et  seq. 

Note:  Ann.  Cas.  1916C  998.  14.  Camden  v.  Mayhew,  129  U.  S. 

12.  Note:  Ann.  Cas.  1915C  998  et  73,  9  S.  Ct.  246,  32  U.  S.  (L.  ed.)  608, 
seq.  15.  Note:  70  Am.  Dec.  586. 

13.  Camden  v.  Mayhew,  129  U.  S.  16.  See  supra,  par.  100. 
73,  9  S.  Ct.  246,  32  U.  S.  (L.  ed.)  608; 
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are  transferred  to  the  proceeds  derived  from  the  sale.^'  But  the 
trustee  or  other  officer  who  sells  the  property  and  receives  payment 
therefor  has  no  right  or  authority  to  make  any  application  of  the 
purchase  money  except  as  expressly  directed  by  the  court.*®  And 
there  is  no  obligation^ upon  the  purchaser  at  a  judicial  sale  to  see  to 
the  application  of  the  purchase  money.*'  It  accordingly  becomes  the 
duty  of  the  court,  after  the  money  is  paid  in,  to  adjudicate  and  deter- 
mine the  rank  of  all  claims  thereto  and  to  supervise  the  distribution 
and  payment  thereof  according  to  its  determination.*®  Under  normal 
conditions,  the  money  will  be  applied  substantially  as  follows:  Ex- 
penses of  preserving,  repairing  and  (in  some  cases)  improving  the 
property;  costs  of  suit;  taxes  and  public  charges;  secured  and  pre- 
ferred creditors  according  to  their  respective  priorities;  unsecured 
and  general  creditors;  beneficiaries,  according  to  their  interests.^ 
Where  property  which  is  subject  to  difiFerent  liens  and  interests  is 
offered  for  sale  separately  in  parcels  and  then  as  a  whole,  and  the 
highest  bid  for  the  property  as  a  whole  exceeds  the  aggregate  of  the 
several  highest  bids  for  the  separate  parcels  and  is  accordingly  accepted, 
the  amount  bid  separately  for  the  constituent  parcels  furnishes  a 
proper  basis  for  the  distribution  of  the  purchase  money ;  and  the  latter 
should  be  apportioned  accordingly  among  those  interested  in  the 
respective  parcels  in  the  same  manner  as  if  these  had  been  sold 
separately.*  Where  the  land  is  being  resold  after  a  former  sale  has 
been  set  aside,  and  the  first  purchaser  is  entitled  to  reimbursement  or 
subrogation,  for  purchase  price,  expenses  or  improvements,  he  will 
be  entitled  in  the  one  case  to  be  paid  out  of  the  proceeds  before  any 
distribution  is  made  to  the  owners  or  their  successora,  and  in  the  other 
to  receive  the  payments  that  would  otherwise  be  made  to  the  creditor 
in  whose  shoes  he  stands,  according  to  their  priorities.*  Likewise,  the 
heirs  of  a  fraudulent  grantee  of  land  who  have  innocently  made  im- 
provements while  in  possession,  and  paid  the  taxes  for  several  years, 
are  entitled  to  be  reimbursed  out  of  the  proceeds  of  sale  made  in  a 
suit  in  equity  by  a  creditor  of  the  grantor  to  subject  the  land  to  the 
payment  of  his  judgment  against  the  latter.*     In  the  payment  of 

17.  Jones  v.  Springer,  226  U.  S.  148,  2.  Union  Trust  Co.  v.  Illinois  Mid- 
33  S.  Ct.  64,  67  U.  S.  (L.  ed.)  161;  land  R.  Co.,  117  U.  S.  434,  6  S.  Ct. 
Bofil  v.  Fisher,  3  Rich.  Eq.  (S.  C.)  809,  29  U.  S.  (L.  ed.)  963;  VoUum  v. 
1,  55  Am.  Dec.  627.  Beall,  117  Md.  617,  83  Atl.  1095,  Ann. 

18.  Murdock's  Case,  2  Bland  (Md.)  Cas.  1914D  16. 

461,  20  Am.  Dec.  381.  3.  Waples  v.  U.  S.,  110  U.  S.  630, 

19.  See  supra,  par.  85.  4  S.  Ct.  225,  28  U.  S.  (L.  ed.)  272; 

20.  Coombs  v.  Jordan,  3  Bland  Bomberger  v.  Turner,  13  Ohio  St.  263, 
(Md.)  284,  22  Am.  Dec.  236;  Stonev  82  Am.  Dee.  438;  Lowndes  v.  Chisolm, 
V.  Shultz,  1  Hill  Eq.  (S.  C.)  465,  27  2  McCord's  Eq.  (S.  C.)  455,  16  Am. 
Am.  Dec.  429.  Dec.  667. 

1.  Lowndes  v.  Chisolm,  2  McCord'a  4.  Bomberger  v.  Turner,  13  Ohio  St. 
Eq.  (S.  C.)  455,  16  Am.  Dec.  667.         263,  82  Am.  Dec.  438. 
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debts,  both  secured  and  unsecured,  any  interest  that  may  be  due  by 
contract  is  usually  paid  in  advance  of  the  principal.*  Where  there 
are  several  distinct  demands  of  the  same  rank,  and  there  is  not 
enough  to  satisfy  all,  the  purchase  money  must  be  applied  to  the  pay- 
ment of  them  pro  rata  and  without  preference.  So  if  a  judgment 
includes  several  distinct  demands,  the  application  must  be  among 
them  all  pro  rata,  and  the  creditor  has  no  right  to  elect  to  appropriate 
the  proceeds  to  the  satisfaction  of  one  demand  in  preference  to 
another.*  But  where  the  vendor  of  land  takes  two  bonds,  maturing 
at  different  dates,  for  the  unpaid  purchase  money,  and  assigns  the 
bond  last  falling  due,  the  assigned  bond  is  entitled  to  priority  of  pay- 
ment out  of  the  proceeds  of  a  judicial  sale  of  the  property  to  enforce 
payment  of  the  bonds,  and  such  priority  is  not  affected  by  want  of 
due  diligence  on  the  part  of  its  holder  in  proceeding  ag^nst  the 
obligor.'  A  court  has  ample  authority  to  compel  its  officer  who  has 
received  the  purchase  money  to  account  therefor,  at  all  times  and 
immediately  when  called  upon;  and  upon  his  death,  it  may  proceed 
in  a  summary  way  against  his  administrators  for  the  same  purpose.^ 

XIII.  Liability  for  Purchase  Price 

114.  In  GeneraL — A  bidder  to  whom  the  property  has  been  struck 
off  at  a  judicial  sale  has  no  right  thereafter  to  retract  his  bid  and  thus 
baffle  the  sale.*  Undoubtedly,  therefore,  as  soon  as  the  property  is 
knocked  off  to  him,  he  incurs  a  liability  for  the  price  he  bid.*^  And 
the  court  has  scant  sympathy  with  a  bidder  who  incurs  a  loss  which 
is  due  entirely  to  his  persistent  refusal  to  comply  with  his  own  bid, 
made  with  full  knowledge  of  the  terms  of  the  sale.^*  But  inasmuch 
as  bids  are  mere  offers  to  purchase,  and  the  sale  is  not  complete  until 
(confirmation,  confirmation  is  usually  necessary  to  fix  the  accepted  bid- 
der with  absolute  liability  for  the  purchase  price,  and  until  then  there 
is  no  right  on  the  part  of  the  person  selling  to  complete  the  sale  by 
demanding  the  money  and  making  a  conveyance,  nor  is  there  any 
obligation  upon  the  bidder  to  complete  his  purchase.^*     But  if,  by 

5.  Lowndes  v.  Chisolm,  2  McCord's  1915C  145. 

Eq.  (S.  C.)  455,  16  Am.  Dec.  667.  10.  George  v.  Norwood,  77  Ark.  216, 

6.  Orleans  County  Nat.  Bank  v.  91  S.  W.  557, 113  A.  S.  R.  143,  7  Ann. 
Moore,  112  N.  Y.  543,  20  N.  E.  357,  8  Cas.  171 ;  Virginia  Fire,  etc.,  Ins.  Co. 
A.  S.  R.  775,  3  L.R.A.  302.  v.  Cottrell,  85  Va.  857,  9  S.  E.  132,  17 

7.  McClintic  v.  Wise,  25  Grat.  (Va.)  A.  S.  R.  108;  Stout  v.  Philippi  Mfg., 
448,  18  Am.  Rep.  694.  etc.,  Co.,  41  W.  Va.  339,  23  S.  E.  571, 

8.  Coombs  V.  Jordan,  3  Bland  (Md.)  56  A.  S.  R.  843. 

284,  22  Am.  Dec.  236.    See  supra,  par.       11.  Camden  v.  Mayhew,  129  U.  S. 
27  et  seq.  73,  9  S.  Ct.  246,  32  U.  S.  (L.  ed.)  608; 

9.  Warfield  v.  Dorsey,  39  Md.  299,  Mount  v.  Brown,  33  Miss.  566,  69  Am. 
71  Am.  Rep.  562;  Camp  v.  Riddle,  128   Dec.  362  and  note. 

Tenn.  294,  160  S.  W.  844,  Ann.  Cas.       12.  Cowper  v.  Weaver,  119  Ky.  401, 
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the  terms  of  the  sale^  payment  in  cash  on  the  day  of  sale  is  a  con- 
dition precedent  to  the  purchaser's  right  to  demand  confirmation,  the 
latter  is  not  essential  to  fix  his  liability  in  case  of  his  default  in  mak- 
ing payment.^'  The  purchaser's  obligation  is  originally  a  simple 
contract  of  purchase  wi^  the  court,  which  is  merged  and  extinguished 
by  a  bond  for  the  purchase  money  subsequently  given  to  the  trustee.^* 
But  he  is  none  the  less  liable  for  the  purchase  price  although  he  does 
not  comply  with  the  terms  of  sale  under  the  decree,  as  by  giving  notes 
with  security,  or  other  terms,  provided  proper  steps  be  taken  to  enforce 
this  liability.^^  And  although  notes  are  usually  given  to  the  trustee 
as  obligee,  and  though  he  may  have  his  action  at  law  upon  them, 
they  are  merely  written  promises  to  do  what  the  purchaser  is  already 
and  in  any  event  obliged  to  do,  and  simply  furnish  an  additional 
means  of  enforcing  that  obligation;  the  purchaser  being  under  the 
double  obligation,  to  the  court  to  pay  his  bid,  and  to  the  trustee  to 
pay  his  note  or  bond.  It  has  been  held,  however,  that  where  the  pur- 
chaser has  given  notes  or  bonds  for  the  purchase  money,  the  court 
will  not  compel  him  to  bring  the  money  into  court  by  a  summary 
order,  but  will  leave  the  trustee  to  his  action  at  law  upon  the  notes.^* 
Confirmation  is  conclusive  as  to  the  identity  of  the  person  liable  for 
the  purchase  price.^'  And  a  purchaser  who  has  bid  in  his  own  name 
cannot  escape  the  obligation  of  the  contract  upon  the  ground  that  he 
was  acting  in  behalf  of  another  person.^®  Nor  can  the  oflBcer  con- 
ducting the  sale  look  beyond  the  reported  purchaser,  to  whom  the  sale 
was  confirmed,  and  hold  a  third  party  liable  upon  his  bid  as  the 
undisclosed  principal  for  whom  the  bidder  was  alleged  to  have  acted.** 
But  an  undisclosed  principal  who  receives  the  property  sold  to  his 
agent  at  a  judicial  sale  is  liable  for  the  purchase  price,  as  in  ordinary 
sales.  In  such  a  case,  the  fact  that  the  return  of  the  officer  selling 
stated  that  the  sale  was  made  to  the  agent  does  not  preclude  him 
from  afterwards  recovering  from  the  undisclosed  principal,  where 
the  fact  of  the  agency  was  not  discovered  until  after  the  return  was 
made.  The  evidence  of  the  agency  is  not  to  contradict  the  return, 
but  to  obviate  an  inference  from  it;  not  to  disprove  ostensibly  a  sale 

84  S.  W.  323,  69  L.R.A.  33  and  note;  91  S.  W.  667, 113  A.  S.  R.  143,  7  Ann. 

Campe  v.  Saucier,  68  Miss.  278,  8  So.  Cas.  171;  Virginia  Fire,  etc.,  Ins.  Co. 

846,  24  A.  S.  R.  273  and  note;  Stout  v.  Cottrell,  85  Va.  857,  9  S.  E.  132,  17 

V.  Philippi  Mfg.,  etc.,  Co.,  41  W.  Va.  A.  S.  R.  108;  Stout  v.  Philippi  Mfg., 

339,  23  S.  E.  571,  56  A.  S.  R.  843.  etc.,  Co.,  41  W.  Va.  339,  23  S.  E.  671, 

See  supra,  par.  47,  60  et  seq.,  82  et  56  A.  S.  R.  843. 
seq.;  infra,  par.  163, 156.  16.  Note:  69  Am.  Dec.  370  et  seq. 

13.  Camden  v.  Mayhew,  129  U.  S.  See  infra,  par.  119  et  seq. 
73,  9  S.  Ct.  246,  32  U.  S.  (L.  ed.)  608.       17.  See  infra,  par.  126. 

Note:  69  L.R.A.  35.  18.  Notes:  69  Am.  Dec.  371;  62  A. 

14.  Richardson  v.  Jones,  3  Gill  &  J.   S.  R.  177. 

(Md.)  163,  22  Am.  Dec.  293  and  note.       19.  See  infra,  par.  126. 

15.  George  v.  Norwood,  77  Ark.  216, 
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of  the  property  to  the  agent,  but  to  show  the  capacity  in  which  he 
acted  as  regards  the  principal.  And  an  agent  who  bids  for  an  undis- 
closed  principal  at  a  judicial  sale  makes  himself  personally  liable  for 
the  purchase  price,  or  for  a  deficiency  arising  upon  a  resale  of  the 
property  by  the  court** 

115.  Security. — Security  in  some  form  or  other  is  usually  exacted 
of  a  purchaser  in  order  to  insure  the  payment  of  the  purchase  money. 
Thus,  the  deposit  made  at  the  time  of  the  sale  may  be  declared  for- 
feited upon  the  purchaser's  default  in  the  payment  of  the  balance.^ 
In  some  jurisdictions,  too,  it  is  customary  upon  a  judicial  sale  of  land 
to  retain  the  title  as  security  until  the  purchase  money  is  all  paid  in ; 
and  it  is  regarded  as  bad  practice  upon  confirmation  to  order  the 
commissioner  to  convey  the  legal  title  to  the  purchaser,  retaining 
only  a  lien  upon  the  land.*  In  others,  the  legal  title  may  be  conveyed, 
but  an  equitable  lien  on  the  land  is  reserved  by  the  court,  as  vendor, 
for  the  benefit  of  all  concerned.*  Such  a  lien  is  but  the  incident  of 
the  sale,  and  does  not  come  into  existence  to  form  the  ground  of  pro- 
ceeding until  the  contract  of  purchase  is  consummated.^  And  if  the 
court  directs  the  legal  title  to  pass  on  actual  payment,  or  that  a  lien 
be  reserved,  and  a  deed  is  given  retaining  a  lien  for  the  unpaid  instal- 
ments of  the  purchase  money,  the  lien  is  not  lost  and  the  purchaser 
does  not  get  the  land  for  nothing  merely  because  the  deed  is  void  for 
want  of  a  seal  and  passes  no  title.*  The  right  of  possession  may  some- 
times be  withheld  until  the  purchase  money  for  which  it  is  security 
has  been  paid.* 

116.  Abatement  for  Deficiency  or  Increase  for  Excess,  in  Property 
Sold. — ^The  purchaser  of  land  sold  at  judicial  sale  by  the  acre  is  gen- 
erally entitled  to  an  abatement  of  the  purchase  price  where  a  material 
deficiency  in  the  number  of  acres  is  found  to  exist;  the  rule  of  caveat 
emptor  not  being  applicable  to  such  a  case.'  And  on  the  other  hand 
the  price  may  be  increased  where  it  is  found  before  confirmation  that 
more  property  has  been  sold  than  was  thought.*    And  the  arbitrary 

20.  Note:  46  L.R.A.(N.S.)  887  et  Evans  v,  Johnson,  39  W.  Va.  299,  19 
Beq.     See  infra,  par.  126.  ,    S.  E.  623,  46  A.  S.  R.  912,  23  L.R.A. 

1.  Continental   Trust  Co.  v.  Balti-  737. 

more  Refrigerating,  etc.,  Co.,  120  Md.  Note:  69  Am.  Dec.  369  et  seq. 

450,  87  Atl.  947,  46  L.R.A.(N.S.)  887.  4.  Continental  Trust   Co.  v.  Balti- 

Notes:  69  Am.  Dec.  369;  52  L.R.A.  more  Refrigerating,  etc.,  Co.,  120  Md. 

(N.S.)  762.  460,  87  Atl.  947,  46  L.R.A.(N.S.)  887. 

2.  Evans  v.  Johnson,  39  W.  Va.  299,  6.  Evans  v.  Johnson,  39  W.  Va.  299, 
19  S.  E.  623,  46  A.  S.  R.  912, 23  L.R.A.  19  S.  B.  623, 46  A.  S.  R.  912, 23  L.R.A. 
737.  737, 

Note:  69  Am.  Dec.  369  et  seq.  6.  Brewer  v.  Herbert,  30  Md.  301, 

See  supra,  par.  93.  96  Am.  Dec.  682  and  note. 

8.  Coombs  V.  Jordan,  3  Bland  (Md.)       7.  See  supra,  par.  68,  83. 
284,  22  Am.  Dec.  236 ;  Yarborough  v.       8.  Blakemore  v.  Roller,  110  Va.  719, 
Wood,  42  Tex.  91,  19  Am.  Rep.  44;    67  S.  E.  377,  135  A.  S.  R.  956. 
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rule  of  allowing  five  per  cent  to  cover  inaccuracies  reasonably  imput- 
able to  variations  of  instruments  and  small  errors  in  surveys,  recog- 
nized in  certain  cases,  is  inapplicable  to  valuable  lands  sold  by  the  acre, 
where  the  deficiency,  though  less  than  five  per  cent,  is  substantial,  and 
cannot  be  reasonably  imputed  to  Isuch  inaccuracies.*  However,  the 
purchaser  of  a  certain  quantity  of  land  by  the  acre,  according  to  a 
plat  showing  a  river  through  the  land,  is  not  entitled  to  a  deduction 
from  the  price  for  the  number  of  acres  covered  by  the  river.  *<^  A 
purchaser  is  entitled  to  a  proportionate  diminution  in  the  price  where 
there  is  a  deficiency  in  the  quantity  of  a  tract  sold  as  containing  a 
given  number  of  acres,  without  qualifying  the  statement  of  quantity, 
even  though  the  purchase  was  made  for  a  lump  sum.^^  But  where  he 
buys  lands  of  a  feiven  acreage  "more  or  less,"  tiie  quantity  does  not 
enter  into  the  essence  of  the  contract,  and  in  the  absence  of  fraud,  no 
abatement  of  the  price  will  be  allowed  him  for  a  deficiency.^*  A 
pureliaser  of  land  sold  by  metes  and  bounds  may  seek  an  abatement 
of  his  bid  for  a  deficiency  in  acreage,  where  it  is  afterwards  ascer- 
tained that  a  portion  of  the  land  within  the  specified  boundaries  is 
held  by  title  paramount;  and  a  survey  to  ascertain  that  the  bidder 
has  not  received  the  number  of  acres  sold  is  not  necessary  to  entitle 
him  to  the  abatement.^*  But  if  the  land  is  correctly  described  by 
boundaries,  and  there  is  no  stipulation  as  to  quantity,  there  can  be 
no  deduction  in  the  price  for  any  deficiency  unless  there  be  fraud. 
.And  where  the  purchaser  is  shown  the  land  in  question  and  its  bound- 
aries, he  is  not  entitled  to  any  abatement  in  the  purchase  price  because 
he  has  come  into  possession  of  less  land  than  the  boundaries  in  his 
deed  called  for,  where  he  acquired  all  that  was  pointed  out  to  him  at 
the  time  of  the  sale.**  Usually,  no  abatement  will  be  allowed  where 
the  property  is  appraised  and  sold  as  a  whole,  and  not  by  the  unit  of 
quatitity,  although  it  contains  less  than  was  estimated  at  the  time. 
And  abatement  has  also  been  denied  where  the  chief  value  of  the  land 
sold  was  in  its  granite  quarries,  the  sale  being  of  the  "Anderson 
Quarry  Tract,"  the  number  of  acres  being  mentioned  merely  as  part 
of  the  description,  and  there  being  no  evidence  of  fraud  or  that  the 
deficiency  in  acreage  complained  of  affected  the  value  of  the  tract 
in  respect  of  its  quarries.**  The  objection  upon  the  ground  of  the 
deficiency  should  be  interposed  before  confirmation  of  the  sale,  if 
discovered  in  time.**  And  it  is  settled  law  in  some  jurisdictions  that 
an  increase  or  an  abatement  of  the  purchase  price  of  land  sold  at  a 

9.  Castleman  v.   Castleman,   67  W.   Bramlett,  58  S.  C.  477,  36  S.  E.  912, 
Va.  407,  68  S.  E.  34,  28  L.R.A.(N.S.)    79  A.  S.  R.  855. 

393  and  note.  14.  Note:  28  L.R.A.(N.S.)   394. 

10.  Note:  28  L.R.A.(N.S.)   394.  15.  Note:   28   L.R.A.(N.S.)    393  et 

11.  Note:  28  L.R.A.(N.S.)  393.  seq. 

12.  Note:  28  L.R.A.(N.S.)   394.  16.  See  supra,  par.  69,  82  et  seq. 

13.  Greenville     People's     Bank  v. 
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judicial  sale  will  not  be  permitted  for  excess  or  deficiency  in  quantity 
after  the  sale  has  been  finally  confirmed^  except  in  cases  of  after 
discovered  fraud,  misrepresentation  or  mutual  mistake.^'  Though 
the  terms  upon  which  the  sale  was  ordered  gave  the  purchtoser  the 
right  to  have  the  tract  surveyed,  and  his  bid  was  in  the  report  and 
confirmation  designated  at  a  specified  sum,  it  has  been  held  that  he 
was  not  thereafter  entitled  to  insist  that  he  was  hable  only  for  the 
number  of  acres  actually  contained  in  the  tract.^^  In  other  juris* 
dictions,  the  court  will  allow  the  abatement  after  confirmation,  and  ' 
even  after  deed  made,  so  long  as  the  purchase  money  remains  unpaid, 
if  no  element  of  waiver  or  estoppel  has  intervened  to  prevent.**  The 
purchaser  may  obtain  relief  in  such  cases  upon  a  petition  filed  in  the 
cause,  or  by  defense  to  a  rule  against  him  to  show  cause  why  the 
land  should  not  be  resold  to  pay  the  balance  of  the  purchase  money, 
or  by  way  of  defense  when  sued  on  the  purchase  money  notes,  or 
by  any  other  appropriate  remedy.  And  the  rule  of  laches  will  gen- 
erally not  be  applied  if  no  equities  have  intervened  and  the  rights 
of  no  one  will  be  injuriously  affected  by  the  abatement,  so  long,  at 
least,  as  the  purchaser  still  retains  in  his  hands,  unpaid,  sufficient  of 
the  purchase  money  out  of  which  such  abatement  can  be  made.'^ 
But  the  purchaser  is  not  entitled  as  a  matter  of  right  to  have  credit 
for  deficiency  in  the  quantity  of  the  land  purchased;  and  where  he 
refuses  to  consent  to  rescission  of  the  sale,  upon  equitable  principles 
he  is  not  entitled  to  relief  in  the  way  of  an  abatement  from  the  pur- 
chase price.* 

117,  Release. — After  a,  bid  is  once  accepted,  and  the  prc^erty 
knocked  off,  the  officer  mctking  the  judicial  sale  has  no  power  to 
release  the  purchaser  from  his  obligations  as  such.  The  purchaser's 
liability  thereafter  depends  upon  the  action  of  the  court.'  If  the 
sale  is  duly  confirmed,  this  Hability  becomes  absolute,  as  already 
seen,'  unless  the  sale  is  subsequently  adjudged  to  be  absolutely  void  * 
or  is  subsequently  vacated  for  a  sufficient  cause,  and  without  the  fault 
of  the  purchaser,*  in  either  of  which  events  the  purchaser  is  usually 
released  from  his  bid.  In  some  jurisdictions,  he  may  also  escape 
payment  of  the  purchase  money  upon  the  discovery  of  a  defect  of 

17.  Blakemore   v.    Roller,   110   Va.  Va.  407,  68  S.  E.  34,  28  L.R.A.(N.S.) 
719,  67  S.  E.  377,  135  A.  S.  R.  956.        393  and  note. 

Note:  28  L.R.A.(N.S.)  394.  -1.  Note:  28  L.R.A.(N.S.)   394. 

18.  Sackett  v.  Twining,  18  Pa.  St.       2.  Cowper  v.  Weaver,  119  Ky.  401, 
199,  57  Am.  Dec.  599.  84  S.  W.  323,  69  L.R.A.  33  and  note; 

Note:  52  A.  S.  R.  177.  Norton  v.  Nebraska  Loan,  etc.,  Co.,  35 

19.  GreenvUle     People's     Bank     v.  Neb.  466,  63  N.  W.  481,  37  A.  S.  R. 
Bramlett,  58  S.  C.  477,  36  S.  E.  912,  441  and  note,  18  L.R.A.  88. 

79  A.  S.  R.  855;  Castleman  v.  Castle-  3.  See  supra,  par.  114. 

man,  67  W.  Va.  407,  68  S.  E.  34,  28  4.  See  supra,  par.  75. 

Ii.R.A.(N.S.)  393.  6.  See  supra,  par.  88  et  seq. 

20.  Castleman  v.  Castleman,  67  W. 
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title  after  confirmatioii  but  before  the  price  has  actually  been  paid 
in  or  distributed.®  So  it  has  been  held  that  a  purchaser  who  has 
paid  nothing  under  his  purchase  and  has  notice  of  an  equitable  title 
in  another  cannot  set  up  his  title  against  the  outstanding  equity ;  but 
is  entitled  by  motion  in  the  cause  under  an  order  in  which  he  pur- 
chased to  have  his  bond  for  the  purchase  money  canceled.'  The 
court  may  also  set  the  sale  aside  and  refuse  confirmation,  in  which 
event  the  purchaser  is  usually  released  from  his  bid  as  a  necessary 
result;  and  conversely,  to  release  him  from  his  bid  will,  in  effect,  sei 
the  sale  aside.®  This  will  be  done  where  fire  or  other  damage  to  the 
property  sold  renders  it  proper  that  the  purchaser  be  released,*  the 
title  is  defective,^®  the  purchaser  has  been  misled  by  fraud,  misrepre- 
sentation or  mistake,^^  or  where  other  reasons  exist  deemed  sufficient 
to  justify  refusing  confirmation  to  the  sale.^*  And  in  general,  in 
those  cases  in  which  the  court  is  requested  by  the  purchaser  to  relieve 
him  of  his  purchase,  the  matter  is  dealt  with  as  if  it  were  an  action 
for  the  rescission  or  the  specific  performance  of  a  private  contract, 
and  the  same  equitable  principles  are  applied.^®  Upon  the  failure 
of  the  purchaser  to  comply  with  the  terms  of  sale,  without  good  cause 
other  tiian  his  inability,  from  poverty  or  otherwise,  to  perform  his 
contract,  the  parties  may,  upon  motion,  obtain  an  order  discharging 
the  sale  and  ordering  a  resale.**  Where  the  purchaser  defaults  before 
confirmation,  the  court  may  properly,  as  terms  of  releasing  the  party 
from  the  purchase,  and  as  the  consequences  of  his  own  act,  impose 
on  him  all  the  costs  and  expenses  of  the  sale  thus  set  aside  because 
of  his  default.**  The  court  on  motion  may  make  an  order  discharg- 
ing the  bidder  from  his  contract  and  substituting  another  person  in 
his  place,  who  will  succeed  to  his  liabilities.*®  If  the  bid  is  not 
reported,  or  approved  by  the  court,  a  resale  and  its  confirmation  will 
operate  as  a  rejection  of  the  first  bid,  and  put  an  end  to  the  liability 
of  the  first  bidder;  *'  and  the  same  result  follows  from  a  court  order 

6.  See  supra,  par.  88.  Notes:  69  Am.  Dec.  369;  69  L.II.A. 

7.  Cohn  v.  Chapman,  62  N.  C.  92,  33. 

93  Am.  Dec.  600  and  note.  15.  Continental  Trust  Co.  v.  Balti- 

8.  Note:  69  A.  S.  R.  33.  more  Refrigerating,  etc.,  Co.,  120  Md. 

9.  See  supra,  par.  68.  450,  87  Atl.  947,  46  L.R.A.(N.S.)  887. 

10.  See  supra,  par.  86.  Notes :  69  Am.  Dec.  370 ;  69  L.R.A. 

11.  See  supra,  par.  65,  73.  3^ 

12.  See  supra,  Par.  63  et  seq     ^         ^g   j^^^  ^  ^^y^      ^^  j^  Y.  416. 

13.  Hammond  v.  Cailleaud,  111  CaL  ca  vr  i?  ck  «q  a    a  t>  «qq  «  jj      * 
206,  43  Pac.  607,  62  A.  S.  R.  167;  ??  ^-  ^-  ^^'  ^^  ^'^'^'  l^  «?,^  5''^' 
Cropper  v.  Browxl,  76  N.  J.  Eq.  406,  ^^^Vl^R  !?b\^1^^^^ 

74  Atl.  989,  139  A.  S.  R.  770.  ^^i;  ^"  ^^^,      ^Jt'  ^Lt^*       '  ^^' 

Note:  Ann.  Cas.  1913B  41.  Note:  69  Am.  Dec.  669  et  seq. 

See  supra,  par.  54.  17.  Stout  v.  Philippi  Mfg.,  etc.,  Co., 

14.  Stout  V.  Philippi  Mfg.,  etc.,  Co.,  41  W.  Va.  339,  23  S.  E.  571,  56  A.  & 
41  W.  Va,  339,  23  S.  E.  571,  56  A.  S.  R.  843.    See  infra,  par.  123. 

R.  843. 
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annulling  the  judicial  sale  and  directing  a  resale  of  the  property, 
without  accepting  the  bid,  or  directing  any  proceedings  against  the 
bidder^  or  any  confirmation  of  the  sala^* 

XIV.  Remedies  to  Enfobcb  Payment 

In  Oeneral 

118.  Altemative  Remedies. — ^When  the  purchaser  fails  to  comply 
with  his  bid  and  fulfil  his  contract  of  purchase,  there  are  several 
courses  open  to  the  court:  (1)  it  may  set  aside  the  sale,  release  the 
purchaser,  and  decree  a  resale;  ^*  (2)  it  may  confirm  the  sale  and 
permit  an  action  at  law  to  be  instituted  against  the  purchaser  and  his 
sureties  to  recover  the  amount  of  his  bid,  or  damages;  (3)  it  may 
have  recourse  to  the  vendor's  lien  reserved  for  the  price,  or  to  the 
purchase  money  mortgage  or  other  security  that  may  have  been 
given  ;*•  (4)  it  may  specifically  enforce  compliance  by  summary 
proceedings  against  the  purchaser  and  (in  some  jurisdictions)  his 
successors  or  sureties;  *  (5)  or  it  may  order  a  resale  at  the  purchaser's 
risk,  with  a  provision  that  he  shall  be  held  for  the  deficiency  and 
costs  of  resale  in  case  the  property  shall  bring  less  than  his  bid  at 
the  first  sale.*  Which  of  these  alternative  remedies  will  be  adopted 
in  a  particular  case  depends  upon  the  surrounding  circumstances. 

119.  Action  at  Law  or  in  Equity. — ^When  the  purchaser  fails  to 
comply  with  his  bid,  recourse  can  be  had  against  him  by  an  action 
at  law  pursued  in  the  ordinary  way.*  This  action  may  be  brought 
by  the  holder  or  obligee  upon  the  purchaser's  notes  or  bonds  given 
for  the  payment  of  the  purchase  money.*  In  many  jurisdictions,  too, 
it  is  held  that  the  sheriff,  commissioner,  trustee,  or  other  officer  of  the 
court  who  makes  the  sale  may  sue  at  law  in  his  own  name  upon  breach 
of  the  contract  of  purchase,  to  recover  the  amount  bid.*  The  offi- 
cer may  also  sue  upon  a  bond  for  the  price  given  to  him  as  obligee 

18.  Cowper  v.  Weaver,  119  Ky.  401,      Note:  69  Am.  Dec.  369  et  seq. 

84  S.  W.  323^  69  L.R.A.  33  and  note.  4.  Robinson  v.  Garth,  6  Ala.  204,  41 

See  infra,  par.  123.  Am.  Dec.  47  and  note;  Richardson  v. 

19.  See  supra,  par.  117.  Jones,  3  Gill  &  J.  (Md.)  163,  22  Am. 

20.  See  in&a,  par.  119.  Dec.    293    and   note;    Farmers^    etc., 

1.  See  infra,  par.  120  et  seq.  Bank  v.  Martin,  7  Md.  342,  61  Am. 

2.  See  infra,  par.  122  et  seq.  Dec.  350. 

3.  Richardson  v,  Jones,  3  Gill  &  J.       Note:  69  Am.  Dec.  309. 

(Md.)  163,  22  Am.  Dec.  293  and  note;  5.  Robinson  v.  Garth,  6  Ala.  204,  41 

Farmers',  etc.,  Bank  v.  Martin,  7  Md.  Am.  Dec.  47  and  note;  Shinn  v.  Rob- 

342,  61  Am.  Dec.  350 ;  Shinn  v.  Rob-  erts,  20  N.  J.  L.  435,  43  Am.  Dec.  636 

erts,  20  N.  J.  L.  435,  43  Am.  Dec.  636  and  note;  Marsh  v.  Nimocks,  122  N.  C. 

and  note;  Marsh  v.  Nimocks,  122  N.  C.  478,  29  S.  E.  840,  65  A.  S.  R.  715. 

478, 29  S.  E.  840,  65  A.  S.  R.  715;  Lat-  Note:  69  Am.  Dec.  369. 

imer  v.  Wharton,  41  S.  C.  508,  19  S.  See  supra,  par.  27, 
E.  855,  44  A.  S.  R.  739. 
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by  the  purchaser,*  or  to  recover  the  deficiency  arising  upon  a  resale — 
the  remedy  in  equity  to  compel,  by  summary  process,  the  purchaser 
to  complete  his  purchase  or  pay  the  deficiency  being  cumulative, 
not  exclusive.'  Proceedings  may  also  be  had  in  the  usual  manner  to 
foreclose  the  purchase  money  hen  or  mortgage  upon  the  property 
sold,  or  to  realize  upon  any  collateral  that  may  have  been  deposited, 
or  to  enforce  the  personal  liability  of  guarantors  or  indorsers  of  the 
purchaser's  obligation.®  Inasmuch,  however,  as  the  court  conducting 
the  sale  has  all  the  powers  necessary  to  accomplish  the  purpose  of  the 
proceeding,*  an  independent  action  against  the  defaulting  purchaser 
to  recover  the  amount  of  his  bid,  or  against  a  person  who  has  raised 
the  bid  at  a  resale  for  the  deficiency,  cannot  be  maintained  when 
relief  can  be  had  by  motion  in  the  pending  action,  but  can  be  resorted 
to  only  when  the  matter  has  been  closed  by  final  judgment  or  decree 
in  the  proceeding  in  which  the  sale  was  had;  and  if  brought  sooner, 
the  court  will  dismiss  it  of  its  own  motion,  to  avoid  delay  and  multi- 
plicity of  suits  and  to  save  costs.**  It  has  been  held  that  where  no 
bond  or  security  has  been  given  for  the  purchase  price,  the  trustee 
cannot  sue  at  law  for  payment,  because  the  contract  is  solely  between 
tlie  vendee  and  the  court.  But  when  security  is  given  by  the  pur- 
chaser, a  contract  is  thereby  made,  not  with  the  court  but  with  the 
trustee  under  the  sanction  of  the  court,  upon  which  the  sole  remedy 
is  by  suit  on  the  bond  in  a  court  of  law.  And  chancery  cannot 
enforce  the  bond,  either  by  bill  or  by  summary  order  to  bring  in 
the  money.**  But  where,  by  the  fraud  and  improper  conduct  of  the 
purchaser  the  legal  remedy  upon  his  bond  has  been  barred  by  lapse  of 
time,  he  may  be  compelled  to  pay  the  purchase  money  still  due  by 
a  bill  in  chancery  properly  framed  and  against  the  proper  parties.** 
Where  the  purchaser  has  made  a  deposit  at  the  time  of  sale,  which 
is  retained,  the  amount  thereof  should  be  considered  by  the  jury  in 
reduction  of  damages,  even  though  by  the  terms  announced  for  the 
sale  the  deposit  was  to  be  paid  "on  the  spot,  which  will  be  forfeited 
to  the  seller  if  the  terms  and  conditions  are  not  complied  with,  but 

6.  Richardson  v.  Jones,  3  Gill  &  J.  11.  Richardson  v.  Jones,  3  Gill  &  JL 
(Md.)  163,  22  Am.  Dec.  293  and  note:  (Md.)  163,  22  Am.  Dec.  293  and  note; 
Farmers',  etc.,  Bank  v.  Martin,  7  Md.  Warfield  v.  Dorsey,  39  Md.  299,  17 
342,  61  Am.  Dec.  350.  See  supra,  par.  Am.  Rep.  562 ;  Vanbibber  v.  Sawyers, 
27.  10  Humph.  (Tenn.)  81,  51  Am.  Dec 

7.  Marsh  v.  Nimocks,  122  N.  C.  478,  694  and  note. 

29  S.  E.  840,  65  A.  S.  R.  715.  Note :  69  Am.  Dec.  369  et  seq. 

Note:  69  Am.  Dec.  369.  See  infra,  par.  120  et  seq. 

See  infra,  par.  122  et  seq.  12.  Richardson  v.  Jones,  3  Gill  &  J. 

8.  Note:  69  Am.  Dec.  373.  (Md.)  163,  22  Am.  Dec.  293, 

9.  See  infra,  par.  120  et  seq.  Note :  69  Am.  Dec  37L 

10.  Marsh   v.   Nimocks,  122  N.   C. 
478,  29  S.  E.  840,  65  A.  S.  R.  715. 
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the  forfeiture  of  said  money  does  not  release  the  purchaser  from  the 
obligation  to  take  the  property."  ^* 

Summary  Proceedings 

120.  In  General. — ^It  is  well  settled  that  a  court  of  equity  has  Juris- 
diction to  compel  the  purchaser  at  a  judicial  sale  under  its  decree^ 
to  complete  his  purchase  according  to  the  terms  of  the  sale.^*  By 
bidding  at  the  sale,  and  having  his  bid  accepted  and  the  property^ 
knocked  off  to  him,  he  subjects  himself  to  the  jurisdiction  of  the 
court,  and  becomes  a  party  to  the  proceedings  in  which  the  sale  was 
had,"  and  can  be  compelled  by  summary  proceedings  at  the  suit 
of  any  one  interested  to  perform  his  contract  of  purchase  specifically, 
by  paying  the  purchase  money  into  court,  in  whole  or  in  part,  and 
to  execute  the  required  securities,  as  required  by  the  prior  decree,  and 
conform  to  its  terms  in  all  other  respects.*^  Accordingly,  where  the^ 
purchaser  refuses  without  good  cause  to  make  his  bid  good,  or  to- 
comply  with  any  or  all  of  the  terms  of  sale  as  proposed  and  duly 
accepted,  he  may  be  forced  to  do  so  by  rule,  attachment,  commit- 
ment of  the  person,  or  other  proper  process,  according  to  the  nature 
of  the  case,  issuing  out  of  the  court  under  whose  decree  the  sale  is 
had.*'  This  authority  of  the  court  to  proceed  in  a  summary  way 
by  order  to  enforce  compliance,  instead  of  by  bill  in  equity,  is  derived 
from  the  inherent  jurisdiction  of  the  court  to  enforce  and  give  effect 
to  its  own  orders  and  decrees,  and  is  based  upon  necessity  arising 
from  the  peculiar  nature  of  the  transaction.**    Before  the  purchaser 

13.  Curtis  V.  Aspinwall,  114  Mass.  A.  S.  R.  467. 

187,  19  Am.  Dec.  332.  17.  Blossom  v.  Milwaukee,  etc.,  R. 

14.  Note:  69  Am.  Dec.  369  et  seq.       Co.,  1  Wall.  655, 17  U.  S.  (L.  ed.)  673; 

15.  See  supra,  par.  81.  Camden  v.  Mayhew,  129  U.  S.  73,  9  S. 

16.  Blossom  V.  Milwaukee,  etc.,  R.  Ct.  246,  32  U.  S.  (L.  ed.)  608;  Coombs 
Co.,  1  WaD.  655,  17  U.  S.  (L.  ed.)  v.  Jordan,  3  Bland  (Md.)  284,  22  Am. 
673;  Camden  v.  Mayhew,  129  U.  S.  73,  Dec.  236;  Richardson  v.  Jones,  3  Gill 
9  S.  Ct.  246,  32  U.  S.  (L.  ed.)  608;  &  J.  (Md.)  163,  22  Am.  Dec  293  and 
Hammond  v.  CaiUeaud,  111  Cal.  206,  note;  Farmers',  etc..  Bank  v.  Martin,. 
43  Pac.  607,  62  A.  S.  R.  167;  Coombs  7  Md.  342,  61  Am.  Dec.  350;  Warfield 
V.  Jordan,  3  Bland  (Md.)  284,  22  Am.  v.  Dorsey,  39  Md.  299,  17  Am.  Rep. 
Dec.  236;  Richardson  v.  Jones,  3  Gill  562;  Waiserv.  De  Nyse,  188  N.  Y.  378, 
&  J.  (Md.)  163,  22  Am.  Dec.  293;  80  N.  E.  1088, 117  aJ  S.  R.  871;  Marsh 
Warfield  v.  Dorsey,  39  Md.  299,  17  v.  Nimocks,  122  N.  C.  478,  29  S.  E. 
Am.  Rep.  562;  Archer  v.  Archer,  155  840,  65  A.  S.  R.  715;  Vanbibber  v. 
N.  Y.  415,  50  N.  E.  55,  63  A.  S.  R.  Sawyers,  10  Humph.  (Tenn.)  81,  51 
688;  Vanbibber  V.  Sawyers,  10  Humph.  Am.  Dec.  694  and  note;  Robertson  v^ 
(Tenn.)  81,  51  Am.  Dec.  694  and  note;  Smith,  94  Va.  250,  26  S.  E.  579,  64  A. 
Robertson  v.  Smith,  94  Va.  250,  26  S.  S.  R.  723  and  note;  Stout  v.  Philip  pi 
E.  579,  64  A.  S.  R.  723  and  note;  Mfg.,  etc.,  Co.,  41  W.  Va.  339,  23  S. 
Stout  V.  PhiUppi  Mfg.,  etc.,  Co.,  41  W.  E.  571,  56  A.  S.  C.  843. 

Va.  339,  23  S.  E.  571,  56  A.  S.  R.  843.       Note:  69  Am.  Dec.  368  et  seq. 
'     Notes:  69  Am.  Dec.  368  et  seq.;  9       18.  Richardson  v.  Jones,  3  Gill  &  J. 
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can  be  summarily  proceeded  against  for  the  enforcement  of  his  con- 
tract of  purchase,  however,  his  bid  must  be  accepted  by  the  court, 
through  ratification,  and  his  contract  thereby  perfected  and  his  status 
as  purchaser  finally  established.^^  The  reason  is  that  a  judicial  sale 
not  being  complete,  ordinarily,  until  confirmation,  there  is  no  right 
until  then  in  the  person  selling  to  complete  the  sale  by  demanding 
the  money  and  making  a  conveyance ;  and  the  purchaser,  being  under 
no  obligation  to  complete  his  purchase,  is  not  in  default.*®  The  order 
bf  court  finally  ratifying  and  confirming  a  sale  for  cash  amounts  to 
a  decree  for  the  payment  of  money;  and  if  that  court  could  not 
enforce  the  execution  of  it,  it  could  not  be  enforced  at  all.^  Consid- 
ering the  order  of  confirmation  as  a  decree  for  payment,  it  follows 
that  the  purchaser  who  neglects  or  refuses  to  comply  therewith  by 
making  good  his  bid  is  in  contempt  of  court  and  may  be  dealt  with 
accordingly ;  for  a  purchaser  cannot  be  permitted  to  disobey  a  lawful 
order  of  the  court  more  than  any  other  person.*  This  remedy  by 
motion  to  show  cause  is  favored  because  of  its  simplicity,  expedition 
and  cheapness;  and  when  relief  can  thereby  be  given  in  the  pending 
action,  an  independent  suit  to  recover  the  purchase  money  will  not 
be  entertained.*  But  after  the  purchaser  has  given  bond  to  the  trustee 
for  the  purchase  money  in  accordance  with  the  order  of  sale,  the  terms 
of  sale  are  thereby  complied  with  axxd  a  contract  entered  into  with  the 
trustee  on  which  after  ratification  he  has  a  full  and  perfect  remedy  at 
law.  The  order  of  ratification  is  not  a  decree  for  the  payment 
of  the  purchase  money,  but  a  confirmation  only  of  what  has  been 
done;  tiie  purchaser  is  not  in  contempt  by  the  nonpayment,  and 

(Md.)  163,  22  Am.  Dec.  293;  Warfield  S.  E.  571,  56  A.  S.  R.  843. 

V.  Dorsey,  39  Md.  299,  17  Am.  Rep.  Note :  69  Am.  Dec,  370. 

562;  Archer  v.  Archer,  155  N.  Y.  415,  See  supra,  par.  82  et  seq.,  114  et 

50  N.  E.  55,  63  A.  S.  R.  688 ;  Marsh  v.  seq. 

NimockB,  122  N.  C.  478,  29  S.  E.  840,  20.  Campe  v.  Saucier,  68  Miss.  278, 

65  A.  S.  R.  715;  Vanbibber  v.  Saw-  8  So.  846,  24  A.  S.  R.  273  and  note; 

yers,  10  Humph.  (Tenn.)  81,  51  Am.  Stout  v.  Philippi  Mfg.,  etc.,  Co.,  41 

Dec.  694  and  note.  W.  Va.  339,  23  S.  E.  571,  66  A.  S.  R. 

19.  Camden  v.  Mayhew,  129  U.  S.  843. 

73,  9  S.  Ct.  246,  32  U.  S.  (L.  ed.)  608;  1.  Richardson  v.  Jones,  3  GiU  &  J. 

Bozza  V.  Rowe,  30  111.  198,  83  Am.  Dec.  (Md.)  163,  22  Am.  Dec.  293. 

184;  Cowper  v.  Weaver,  119  Ky.  401,  2.  Camden  v.  Mayhew,  129  U.  S.  73, 

84  S.  W.  323,  69  L.R.A.  33  and  note;  9  S.  Ct.  246,  32  U.  S.  (L.  ed.)   608; 

Richardson  v.  Jones,  3  Gill  &  J.  (Md.)  Halleck  v.  Guy,  9  Cal.  181,  70  Am. 

163,  22  Am.  Dec.  293  and  note;  War-  Dec.  643;  Richardson  v.  Jones,  3  Gill 

field  V.  Dorsey,  39  Md.  299,  17  Am.  &  J.    (Md.)    163,  22   Am.   Dec.  293; 

Rep.  562;  Campe  v.  Saucier,  68  Miss.  Stout  v.  Philippi  !Mfg.,  etc.,  Co.,  41 

278,  8  So.  846,  24  A.  S.  R.  273  and  W.  Va.  339,  23  S.  E.  571,  56  A.  S.  R. 

note;  Virginia  Fire,  etc.,  Ins.  Co.  v.  843. 

Cottrell,  85  Va.  857,  9  S.  E.  132,  117  Note :  69  Am.  Dec.  369  et  seq.. 

A.  S.  R.  108  and  note;  Stout  v.  Phil-  3.  Marsh  v.  Nimocks,  122  N.  C.  478, 

ippi  Mfg.,  etc.,  Co.,  41  W.  Va.  339,  23  29  S.  E.  840,  65  A.  S.  R.  715. 
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chancery  cannot  enforce  payment  of  the  bond  either  by  a  bill  or  by 
a  summary  order  to  bring  the  money  into  court,  unless  it  should 
appear  that  the  legal  remedy  on  the  bond  has  been  barred  by  the 
fraud  and  improper  conduct  of  the  purchasers.*  Likewise,  when  the 
sale  has  been  duly  confirmed  by  the  court,  the  title  to  the  property 
sold  vested  in  the  purchaser,  and  his  note  upon  a  final  adjustment 
of  the  matters  in  the  cause  delivered  to.  the  owners  or  their  repre- 
sentative, and  a  final  disposition  made  of  the  cause,  in  which  noth- 
ing further  remains  to  be  done — the  court,  having  divested  itself 
of  all  control  over  the  cause  and  the  parties,  has  no  jurisdiction  to 
entertain  a  motion  by  the  holder  of  the  note  for  a  scire  facias  against 
the  purchaser  to  appear  and  show  cause  why  judgment  on  the  note 
should  not  be  rendered  against  him.«  This  view  has  been  criticised, 
however,  upon  the  ground  that  although  the  trustee  may  have  his 
action  at  law  upon  the  purchase  money  bonds,  he  is  still  the  agent 
of  the  court  in  making  the  sale,  and  the  court  should  be  r^arded 
as  still  retaining  its  power  to  enforce,  summarily,  the  purchaser's  con- 
tract of  purchase  made  with  the  court,  the  notes  furnishing  additional 
means  of  enforcement.  And  in  support  of  this  criticism  it  is  pointed 
out  that  in  many  states  the  purchaser's  obligation  is  enforced  sum- 
marily by  decreeing  a  resale,  and  holding  him  liable  for  the  deficiency, 
notwithstanding  his  notes  and  bonds.*  If  a  purchaser  at  a  judicial 
sale  assigns  his  bid,  and  the  assignee  accepts  the  assignment  and 
requests  a  conveyance  to  be  made  to  him,  he  thereby  submits  himself 
to  the  jurisdiction  of  the  court,  and  may  be  compelled  to  make  pay- 
ment by  the  same  proceedings  which,  but  for  the  assignment,  might 
be  prosecuted  against  the  original  purchaser.'  If  the  purchaser  die 
before  completing  payment,  his  liability  in  this  respect  devolves  upon 
his  personal  representatives  so  far  as  they  have  assets;  and  they  may 
-be  called  upon  in  like  summary  fashion  to  pay  the  balance  of  the 
purchase  money,  or  show  cause  to  the  contrary.®  And  it  has  been 
held  that  a  surety  on  the  purchaser's  bond  for  the  purchase  money 
at  a  judicial  sale  makes  himself  thereby  a  party  to  the  proceeding, 
and  liable  to  summary  process  of  attachment.*  In  other  jurisdictions, 
however,  it  is  the  rule  that  a  personal  decree  against  the  surety  is 
void,  where  it  is  rendered  upon  a  rule  against  the  purchaser  and  his 
surety,  upon  the  latter 's  failure  to  pay.^^  An  order  that  merely 
directs  the  purchaser's  sureties  to  bring  in  the  purchase  money  or 
show  cause  to  the  contrary  is  purely  interlocutor^'  and  professes  to 

4.  See  supra,  par.  119.  8.  Coombs  v.  Jordan,  3  Bland  (Md.) 

6.  Vanbibber  v.  Sawyers,  10  Humph.  284,  22  Am.  Dec.  236. 

(Tenn.)  81,  51  Am.  Dec.  694  and  note.  Note:  69  Am.  Dec.  370. 

6.  Note:  69  Am.  Dec.  371.    See  in-  9.  Note:  69  Am.  Dec.  370. 

fra,  par.  124.  10.  Anthoney  v.  Kasey,  83  Va.  338, 

7.  Archer  v.  Archer,  155  N.  Y.  415,  6  S.  E.  176,  5  A.  S.  R.  277. 
50  N.  E.  55,  63  A.  S.  R.  688  and  note. 
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settle  nothing  between  the  parties,  but  affords  them  an  opportunity 
to  show  if  they  can  that  they  are  not  liable;  and  accordingly  it  is 
not  an  order  from  which  an  appeal  will  lie.** 

121.  Practice. — The  sale  having  been  duly  ratified  and  confirmed, 
proceedings  to  enforce  compliance  by  the  purchaser  with  his  contract 
are  usually  begun  by  a  motion  in  the  cause  by  an  interested  party 
that  the  purchaser  be  required  to  complete  his  purchase.**  A  motion 
of  this  nature  against  a  person  is  supported  by  the  fact  that  he  bid 
upon  property  at  a  judicial  sale  and  signed  the  terms  of  sale  by 
which  he  agreed  to  complete  his  purchase  at  a  specified  time,*'  though, 
as  already  seen,  the  signing  of  such  agreement  is  not  essential  to 
his  incurrence  of  liability  for  the  purchase  price.**  In  pursuance  of 
the  motion,  a  rule  is  generally  laid  against  the  purchaser  to  show 
cause  by  a  certain  time  why  he  should  not  be  required  to  comply  with 
the  terms  of  his  purchase  or  bid.*^  He  may  liiereupon  set  up  any 
fact  which  would  constitute  a  valid  defense  or  operate  to  release  him 
from  liability  after  confirmation,  as  heretofore  explained.**  In  some 
jurisdictions  he  may,  on  appearance  to  the  rule,  have  an  order  of 
reference  to  inquire  into  and  report  the  state  of  the  title  to  the  prop- 
erty, and  if  the  title  be  doubtful  or  incurably  defective,  he  will  not 
be  coerced  into  completion  of  the  purchase.*'  Furthermore,  the  courts 
of  equity  must  be  able  to  act  in  a  summary  manner  in  the  proceed- 
ings on  tlie  rule.  It  is  therefore  the  usual  practice  to  allow  ex  parte 
affidavits  to  be  read  by  either  party.  If,  for  example,  affidavits  are 
read  in  answer  to  the  rule  alleging  that  the  title  is  defective,  the  court 
may  allow  the  production  of  such  further  affidavits  relating  to  the 
title  as  may  be  necessary  or  desirable  to  bring  to  the  attention  of  the 
court  the  true  facts  in  regard  thereto;  for  the  rights  of  the  parties 
can  always  be  fully  protected  by  the  court  in  directing  when  and 
upon  what  conditions  further  affidavits  are  to  be  read.*^  But  although 
this  is  ordinarily  the  proper  practice,  the  trial  court,  in  the  exercise  of 
a  just  discretion,  may  require  depositions  to  be  taken  in  whole  or 

11.  Richardson  v.  Jones,  3  Gill  &  J.  478,  29  S.  E.  840,  65  A.  S.  R.  715; 
(Md.)  163,  22  Am.  Dec.  293.  Robertson  v.  Smith,  94  Va.  250,  26  S. 

12.  Marsh  v.  Nimocks,  122  N.  C.  E.  579,  64  A.  S.  R.  723;  Kirk  v.  Oakey, 
478,  29  S.  E.  840,  65  A.  S.  R.  715.  110  Va.  67,  65  S.  E.  528,  135  A.  S.  R. 

13.  Wanser  v.  De  Nvse,  188  N.  Y.  915  and  note;  Stout  v.  Philippi  Mfg., 
378,  80  N.  E.  1088,  117' A.  S.  R.  871.  etc.,  Co.,  41  W.  Va.  339,  23  S.  E.  671, 

14.  Stout  V.  Philippi  Mfg.,  etc.,  Co.,  66  A.  S.  R.  843. 

41  W.  Va.  339,  23  S.  E.  671,  56  A.  S.  Note :  69  Am.  Dec.  370. 

R.  843.     See  supra,  par.  114.  16.  See  supra,  par.  72  et  seq. 

15.  Camden  v.  Mayhew,  129  U.  S.  17.  Kirk  v.  Oakey,  110  Va.  67,  65 
73,  9  S.  Ct.  246,  32  U.  S.  (L.  ed.)  608;  S.  E.  528,  135  A.  S.  R.  915  and  note. 
Coombs  V.  Jordan,  3  Bland  (Md.)  284,  18.  Wanser  v.  De  Nyse,  188  N.  Y, 
22  Am.  Dec.  236;  Richardson  v.  Jones,  378,  80  N.  K.  1088,  117  A.  S.  R.  871; 
3  Gill  &  J.  (Md.)  163,  22  Am.  Dec.  293  Robertson  v.  Smith.  94  Va.  250,  26  S. 
and  note;  Marsh  v.  Nimocks,  122  N.  C.  E.  579,  64  A.  S.  R.  723. 
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in  part,  instead  of  ex  parte  affidavits,  so  that  an  opportunity  for  cross- 
examination  may  be  had;  or  it  may  refer  the  matter  to  one  of  ita 
commissioners  where  there  is  a  necessity  for  that  course.^*  Upon  his 
failure  to  show  sufficient  cause  to  the  contrary,  the  purchaser  may 
be  peremptorily  ordered  to  pay  the  purchase  money,  or  otherwise 
comply  with  the  terms  of  sale;  and  if  he  still  default,  his  obedience 
may  be  enforced  by  attachment,  imprisonment  for  contempt,  or  other 
suitable  process.*^  But  while  it  is  clearly  within  the  court's  power 
to  coerce  the  purchaser  by  attachment  and  commitment,  as  a  matter 
of  fact  this  method  is  not  often  resorted  to.*  In  some  jurisdictions, 
where  a  s^le  is  made  under  a  decree  or  order  in  chancery  and  no 
bond  or  security  has  been  given  for  the  payment  of  the  purchase 
price,  a  practice  has  grown  up  to  compel  the  purchaser  on  motion  to 
complete  his  purchase  by  an  order  upon  him  in  a  summary  way  in 
the  first  instance  to  pay  his  bid,  or  bring  the  money  into  court,  as 
preparatory  to  an  attachment  without  more,  as  for  contempt  in  not 
fulfilling  the  decree  for  payment  embodied  in  the  order  of  confirma- 
tion of  a  cash  sale.*  However,  there  must  be  a  decree,  or  order  of 
ratification  amounting  to  a  decree,  for  the  payment  of  the  purchase 
money,  as  a  foundation  for  the  order  to' bring  it  into  court.  It  is  not 
merely  on  the  ground  that  the  purchase  money  is  remaining  unpaid 
that  the  order  is  passed,  but  it  is  upon  the  principle  that  there  is  a 
decree  for  the  payment  thereof  and  the  purchaser  being  in  contempt, 
the  order  has  for  its  object  the  enforcement  of  that  decree.*  And  in 
still  other  states,  the  court,  upon  motion  and  without  notice  to  the 
purchaser,  will  enter  judgment  and  award  execution  against  him  for 
the  balance  of  the  purchase  money  due;  he  being  bound,  as  a  party, 
to  take  notice  of  all  proceedings  that  concern  him.*  When  a  motion 
is  made  by  those  having  an  interest  in  the  fund  that  the  money  be 
paid  into  court,  it  constitutes  no  valid  objection  that  one  of  the  orig- 
inal parties  is  dead,  and  that  the  action  has  not  since  been  revived, 
for  the  order  simply  secures  the  fund  by  placing  it  in  the  custody 
of  the  law.* 

Resale 

122.  In  General. — Where  the  purchaser  at  a  judicial  sal5  refuses 
to  comply  with  his  bid,  the  court  in  which  the  sale  was  had  will 

19.  Robertson  v.  Smith,  94  Va.  250,    (Md.)  163,  22  Am.  Dec.  293;  WarfieH 
26  S.  E.  579,  64  A.  S.  R.  723.  v.  Dorsey,  39  Md.  299,  17  Am.  Rep. 

20.  Note :  69  Am.  Dec.  370.  562. 

1.  Stout  V.  Philippi  Mfg.,  etc.,  Co.,       Note :  69  Am.  Dec.  370. 

41  W.  Va.  339,  23  S.  E.  571,  56  A.  S.  3.  Richardson  v.  Jones,  3  QiU  &  J. 

B.  843.  (Md.)  163,  22  Am.  Dec.  293  and  note. 

Note :  69  Am.  Dec.  370.  4.  Note :  69  Am.  Dec.  370. 

2.  Richardson  v.  Jones,  3  Gill  &  J.  5.  Note:  69  Am.  Deo.  371. 
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enforce  his  liability  by  ordering  the  property  resold  at  his  cost  and 
risk,  and  charging  him  with  the  deficiency  between  the  amount 
obtained  at  the  resale  and  the  amount  of  his  original  bid,  and  with 
the  expense  of  the  resale.*  This  summary  proceeding  against  a 
default  purchaser  to  obtain  an  order  of  resale  at  his  risk  is  grounded 
upon  the  equitable  lien  held  and  controlled  by  the  court,  as  vendor 
of  the  property,  for  the  benefit  of  those  interested  in  the  proceeds 
of  sale.'  Consequently,  on  the  death  of  the  purchaser  before  full 
payment  made,  the  court  may  order  a  resale,  as  against  his  heirs 
and  personal  representatives,  for  the  purpose  of  raising  the  residue 
of  the  purchase  money.®  In  some  jurisdictions,  authority  is  given 
by  statute  to  the  officer  selling  to  sell  the  property  again  at  any  time 
to  the  highest  bidder  in  case  a  first  purchaser  refuses  to  comply  with 
the  terms  of  the  sale.*  When  the  purchaser  fails  to  fulfil  the  terms 
of  the  sale,  the  commissioner  may  ignore  his  bid,  if  he  thinks  it 
worthless,  or  for  other  reasons  does  not  care  to  insist  on  it,  and  may 
proceed  to  make  another  sale  at  once;  but  if  he  does  this  instead  of 
reporting  to  the  court,  he  acts  at  his  peril,  where  there  is  danger 
of  loss  to  the  parties;  and  the  purchaser  is  released  from  his  bid.^*^ 
If  the  purchaser  is  worthless,  an  order  to  discharge  him  and  resell 
is  proper,  without  confirming  the  sale.**  In  some  instances  the 
court  may  resell  the  property  at  the  request  of  the  first  purchaser, 
but  without  releasing  him;  although  in  such  a  case  the  purchaser 
must  undertake,  as  a  condition  precedent  to  an  order  for  the  second 
sale,  to  pay  all  additional  costs,  and  to  make  good  any  deficiency.** 
The  object  of  the  resale  is  simply  to  enforce  the  contract  into  .which 
the  purchaser  entered  when  the  original  sale  was  made  and  confirmed.*' 

6.  District  of  Columbia  v.  McBlair,  etc.,  Co.,  120  Md.  460,  87  Atl.  947,  46 
124  U.  S.  320,  8  S.  Ct.  547,  31  U.  S.  L.R.A.(N.S.)  887.  See  supra,  par. 
(L.  ed.)  449;  Camden  v.  Mayhew,  129  115,  119. 

U.  S.  73,  9  S.  Ct.  246,  32  U.  S.  (L.  8.  Coombs  v.  Jordan,  3  Bland  (Md.) 

ed.)  608;  Hammond  v.  Cailleaud,  111  284,  22  Am.  Dec.  236. 

Cal.  206,  43  Pac.  607,  52  A.  S.  R.  167;  Note:  69  Am.  Dec.  371. 

Cowper  V.  Weaver,  119  Ky.  401,  84  S.  9.  Note:  38  L.R.A.(N.S.)  249. 

W.  323,  69  L.R.A.  33  and  note ;  Farm-  10.  Stout  v.  Philippi  Mfg.,  etc.,  Co., 

ers',  etc..  Bank  v.  Martin,  7  Md.  342,  41  W.  Va.  339,  23  S.  E.  571,  56  A.  S. 

61  Am.  Dec.  350;  Continental  Trust  R.  843.    See  supra,  par.  117. 

Co.   V.  Baltimore   Refrigerating,  etc.,  11.  Stout  v.  Philippi  Mfg.,  etc.,  Co., 

Co.,   120   Md.   450,   87   Atl.   947,   46  41  W.  Va.  339,  23  S.  E.  571,  56  A.  S. 

L.R.A.(N.S.)'887;  Virginia  Fire,  etc.,  R.  843. 

Ins.  Co.  V.  Cottrell,  85  Va.  857,  9  S.  12.  Note:  9  A.  S.  R.  467.  See  supra, 

E.  132, 17  A.  S.  R.  108 ;  Stout  v.  Phil-  par.  117. 

ippi  Mfg.,  etc.,  Co.,  41  W.  Va.  339,  23  13.  Continental  Trust  Co.  v.  Balti- 

S.  E.  571,  56  A.  S.  R.  843.  more  Refrigerating,  etc.,  Co.,  120  Md. 

Notes:  69  Am.  Dec.  369  et  seq.;  9  450,  87  Atl.  947,  46  L.R.A.(N.S.)  887; 

A.  S.  R.  467.  Redd  v.  Dyer,  83  Va.  331,  2  S.  E.  283, 

7.  Coombs  V.  Jordan,  3  Bland  (Md.)  5  A.  S.  R.  272;  Virginia  Fire,  etc.,  Ins. 
284,  22  Am.  Dec.  236 ;  Continental  Co.  v.  Cottrell,  85  Va.  857,  9  S.  E.  132, 
TriLst   Co.  V.  Baltimore  Refrigerating,  17  A.  S.  R.  108. 
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And  although  the  court  may  have  erred  in  originally  decreeing  a 
sale  without  ordering  an  account  of  liens  to  be  taken,  such  error  is 
waived  by  the  purchaser  (at  the  first  sale)  by  entering  into  a  con- 
tract of  purchase ;  and  inasmuch  as  the  resale  is  made  to  enforce  this 
contract,  the  objection  that  the  land  was  ordered  resold  without  hav- 
ing the  account  cannot  be  taken  by  him  for  the  first  time  in  the 
appellate  court  and  after  the  land  has  been  decreed  to  be  resold,  even 
if  it  could  have  been  made  before  the  decree  of  resale.  In  such 
case  the  land  is  bought  cum  onere  at  the  stipulated  price,  and  the 
purchaser  has  no  right  to  delay  the  suit  by  having  the  case  sent  back 
for  an  account  to  be  taken.** 

123.  Necessity  for  Confirmation  of  Original  Sale. — ^As  a  rule,  the 
sale  must  be  finally  confirmed  before  any  action  can  be  taken  to  hold 
the  bidder  to  his  liability  for  the  purchase  price,  by  resale  or  other- 
wise. For  until  confirmation,  the  bids  are  mere  offers  to  purchase, 
the  contract  is  not  complete,  and  the  purchaser  cannot  be  in  default 
thereunder.  It  follows,  therefore,  that  if  the  property  is  resold  before 
t^e  confirmation  of  the  original  sale,  and  the  resale  is  duly  reported 
to  and  confirmed  by  the  court,  the  original  purchaser  is  usually  re- 
leased thereby  from  further  liability  upon  his  purchase,  and  cannot  be 
held  for  the  deficiency  upon  the  resale.*'  Where,  therefore,  a  bidder 
refuses  to  pay  the  amount  of  hii^  bid,  and  the  commissioner  thereupon 
readvertises  and  resells  the  land  for  a  lower  price,  and  reports  all 
the  facts  to  the  court,  which  ratifies  and  approves  the  resale,  no 
action  is  maintainable  against  the  bidder  by  reason  of  his  bid.  Under 
such  circumstances  the  sale  must  be  held  to  have  been  abandoned 
before  its  consummation. *•  And  this  is  particularly  the  case  where 
it  appears  that  the  original  purchaser  was  led  to  believe  that  the  first 
sale  had  been  abandoned,  or  that  the  resale  without  confirmation 
had  been  by  mutual  consent  of  the  interested  parties,  especially  if 
the  circumstances  are  such  as  would  have  entitled  him  to  be  released 
from  the  first  sale  upon  his  application.*'  So,  where  none  of  the 
parties  elected  to  proceed  against  the  purchaser  for  not  completing 

14.  Redd  v.  Dyer,  83  Va.  331,  2  S.  Philippi  Mfg.,  etc.,  Co.,  41  W.  Va.  339, 
E.  283,  5  A.  S.  R.  272.  23  S.  E.  571,  56  A.  S.  R.  843. 

15.  Bozza  V.  Rowe,  30  111.  198,  83       Note :  69  Am.  Dec.  371. 

Am.  Dec.  184;  Cowper  v.  Weaver,  119  See  supra,  par.  47,  60  et  seq.,  82  et 

Ky.  401,  84  S.  W.  323,  69  L.R.A.  33  seq.,  114,  120. 

and  note;  Warfield  v.  Dorsey,  39  Md.  16.  Cowper  v.  Weaver,  119  Ky.  401, 

299,   17   Am.   Rep.   562 ;    Continental  84  S.  W.  323,  69  L.R.A.  33  and  note ; 

Tmst  Co.  V.  Baltimore  Refrigerating,  Campe  v.  Saucier,  68  Miss.  278,  8  So. 

etc,  Co.,  120  Md.  450,  87  Atl.  947,  46  846,  24  A.  S.  R.  273  and  note. 

L.R.A.(N.S.)  887;  Campe  v.  Saucier,  17.  Stout  v.  Philippi  Mfg.,  etc.,  Co., 

68  Miss.  278,  8  So.  846,  24  A.  S.  R.  41  W.  Va.  339,  23  S.  E.  571,  56  A.  S. 

273  and  note;  Virginia  Fire,  etc.,  Ins.  R.  843. 

Co.  V.  Cottrell,  85  Va.  857,  9  S.  E.  132,  Note :  69  L.R.A.  33  et  seq. 

117  A.  S.  R.  108  and  note;  Stout  v. 
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his  purchase,  and  the  officer,  without  further  order  of  court,  made 
a  resale,  at  which  the  property  was  struck  oflf  to  the  same  purchaser, 
he  was  entitled  to  have  the  purchase  completed  upon  the  payment  of 
the  amount  bid  at  the  second  sale,  though  this  was  less  than  the 
amount  bid  at  the  first  sale ;  and  in  doing  so,  he  is  entitled  to  credit 
for  all  moneys  he  had  paid.*^  But  under  a  decree  expressly  direct- 
ing that  the  sale  be  made  for  "cash  in  hand  on  the  day  of  sale," 
confirmation  of  the  sale  is  not  necessary  to  fix  the  defaulting  bidder 
with  liability  for  the  deficiency  arising  upon  a  resale,  since  the  cash 
payment  on  the  day  of  sale  is  a  condition  precedent  to  his  right  to 
demand  confirmation.  And  if,  in  particular,  he  refuses  an  offer  made 
to  him  in  open  court  to  confirm  the  sale  to  him  upon  his  complying 
with  the  terms  thereof  by  paying  in  cash  the  amount  of  his  bid,  there 
is  no  necessity  for  the  court  to  go  through  the  form  of  confirming 
the  sale  to  him,  and  then  immediately  ordering  a  resale  at  his  risk 
and  Qost ;  but  it  is  at  liberty,  without  formal  confirmation,  to  order  a 
resale  and  hold  him  responsible  for  any  deficiency  therein.*' 

124.  Proceedings  and  Order. — The  practice  in  obtaining  an  ord6r 
of  resale  is  substantially  the 'same  as  when  an  order  for  the  pay- 
ment of  the  purchase  money  is  sought.*®  The  sale  having  been 
confirmed,  an  application  should  be  filed  in  the  cause  by  an  interested 
party,  setting  forth  the  purchaser's  default,  and  asking  that  a  resale 
be  had  to  enforce  payment.  But  the  purchaser,  though  in  default,  is 
entitled  to  notice  of  the  proceeding  for  a  resale,  and  an  opportunity  to 
be  heard  in  opposition  thereto.  Before  an  order  of  resale  is  passed, 
therefore,  a  rule  should  be  laid  upon  him  to  comply  with  the  terms 
of  sale,  or  to  show  cause  why  he  has  not  done  so,  and  why  the  prop- 
erty should  not  be  resold  for  his  account  and  risk.*  However,  although 
it  is  customary  to  lay  him  under  a  formal  rule,  the  notice  may  take 
other  forms.  So,  where  a  petition  is  filed  in  the  cause  praying  a 
resale,  and  the  purchaser  has  notice  of  it,  though  not  made  a  party 
thereto,  and  comes  forward  and  opposes  it,  there  i«  no  necessity  for 
a  rule;  for  he  may  move  the  court  for  leave  to  answer  the  petition, 
or  he  may  file  a  supplemental  bill,  or  an  original  bill  in  the  nature 
of  a  supplemental  bill,  and  thus  put  in  issue  the  matters  on  which 
he  relied.  And  whatever  the  mode  adopted,  he  should  be  allowed 
an  opportunity  to  make  such  showing  in  his  defense  as  he  can.  But 
if,  after  due  notice  bv  service  of  the  rule  or  otherwise,  he  fails  to 
bring  the  money  into  court,  and  files  no  answer,  or  shows  no  suffi- 

18.  Note:  69  Am.  Dec.  373.  Continental  Trust  Co.  v.  Baltimore  Re- 

19.  Camden  v.  Mavhew,  129  U.  S.  frigerating,  etc.,  Co.,  120  WA,  450,  87 
73,  9  S.  Ct,  246,  32  U.  S.  (L,  cd.)  608.  Atl.  947,  46  L.R.A.(N.S.)  887;  Stout 

Note:  69  L.R.A.  35.  v.  Philippi  Mf^.,  etc.,  Co.,  41  W.  Va. 

20.  See  supra,  par.  321.  339,  23  S.  E.  571,  56  A.  S.  R.  843. 

1.  Camden  v.  Mayliew,  129  U.  S.  73,       Notes:  69  Am.  Dec.  371  et  seq.;  43 
9  S.  Ct.  246,  32  U.  S.   (L.  ed.)   608;   L.R.A.(N.S.)  671  et  seq. 
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cient  cause  for  his  default,  a  final  order  is  passed  that  the  property 
be  resold  at  his  expense  and  risk.*  The  purchaser's  remedy  to  pre- 
vent a  resale  on  the  ground  that  he  has  in  fact  paid  the  purchase 
money  is  by  petition  for  a  confirmation  of  the  original  sale^  and  not 
by  an  original  bill  for  an  injunction.'  In  some  cases,  it  is  held  that 
the  order  of  resale  should  name  a  reasonable  time  in  which  payment 
may  be  made  before  the  resale  shall  take  place.^  In  particular  is 
this  true,  where  the  purchaser  has  paid  a  part  of  the  purchase  price. '^ 
The  fact  that  he  has  not  paid  the  entire  price  does  not  deprive 
him  of  all  right  to  obtain  the  title;  and  it  is  error  to  decree  a  resale 
without  regard  to  the  payments  already  made  and  his  right  to  make 
such  additional  payment£|  as  may  be  ascertained  to  be  due  and  ordered 
paid.  He  is  entitled  to  a  decree  for  a  conveyance  of  title  upon  the 
payment  by  him  of  the  amount  due,  or  a  decree  of  resale  of  the 
property  for  the  satisfaction  thereof  in  default  of  such  payment  within 
a  reasonable  time.*  Even  where  the  purchaser  has  given  bonds  or 
not^s  for  the  balance  of  the  purchase  money,  upon  default  in  pay- 
ment of  the  same  he  may  be  proceeded  against,  after  cofifirmation, 
by  a  rule  to  show  cause  why  the  property  shall  not  be  resold  for  the 
payment  of  the  purchase  money,  and  upon  that  proceeding  a  decree 
may  be  made  for  a  resale  of  the  property,  charging  him  with  the 
deficiency  in  case  the  price  obtained  is  not  large  enough  to  pay  what 
is  due  on  the  notes  or  bonds.  And  it  is  not  necessary  to  file  an  origi- 
nal bill  for  this  purpose,  for  the  original  decree  is  still  operative  to 
enforce  the  payment  of  the  credit  instalments.  The  general  practice 
as  above  outlined  is  subject  to  variations  in  certain  jurisdictions. 
Sometimes  a  judgment  in  chancery  may  be  taken  by  motion  against 
the  defaulting  purchaser  and  his  surety  without  notice,  and  a  resale 
ordered;  but  the  decree  should  allow  sixty  days  within  which  to  pay 
the  purchase  money  before  the  resale  is  advertised.  Where  the  title 
to  the  property  sold  has  been  retained  as  security,  the  court,  before 
making  a  decree  of  resale,  should  ascertain  how  much  of  the  purchase 
money  is  due,  and  should  in  the  decree  give  the  purchaser  a  day  in 
which  to  pay  it;  and  if  not  paid  in  that  time  order  the  commissioner 
to  sell.  In  those  states  wherein  it  is  customary  to  retain  title  as 
security  for  the  unpaid  balance  of  the  purchase  money,  it  is  said, 
too,  to  be  bad  practice,  upon  the  confirmation  of  a  judicial  sale  of 
land,  to  order  the  commissioner  to  convey  the  legal  title  to  the  pur- 
chaser, retaining  only  a  lien  on  the  land;  for  where  the  legal  title 
is  not  retained  as  security,  but  only  a  lien,  a  resale  cannot  be  decreed 

2.  Note :  69  Am.  Dec.  372  et  seq.  124  U.  S.  320,  8  S.  Ct.  547,  31  U.  S. 

3.  Note:  69  Am.  Dec.  374.  (L.  ed.)  449. 

4.  Note:  43  L.R.A.(N.S.)  672.    Sec  6.  District  of  Columbia  v.  McBlair, 
Bupra,  par.  109.  124  U.  S.  320,  8  S.  Ct.  547,  31  U.  S. 

5.  District  of  Columbia  v.  McBlair,  (L.  ed.)  449. 
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on  a  rule  to  show  cause,  but  the  lien  must  be  enforced  by  original 
or  supplemental  bill.' 

125.  Terms  and  Conduct. — ^As  a  general  rule  a  resale  of  land  upon 
the  purchaser's  failure  to  comply  with  his  bid  must  be  ordered  upon 
terms  substantially  similar  to  those  that  prevailed  at  the  first  sale,  in 
order  that  he  may  be  held  for  the  difiFerence  between  the  amounts  bid 
at  the  two  sales,^  and  where  t^e  terms  under  which  the  resale  is 
made  differ  materially  from  those  of  the  original  sale,  he  is  not 
liable  for  any  deficiency,  and  the  court  may  discharge  him  from 
further  liability  upon  his  purchase.'  But  it  has  been  held  in  some 
jurisdictions  that  it  is  competent  for  the  court  to  change  the  terms 
of  the  sale  on  ordering' a  resale  of  the  property  because  of  the  pur- 
chaser's default,  such  as  by  shortening  the  terms  of  credit  to  be  given, 
especially  where  the  statute  provides  that  the  court  may  direct  the 
sale  of  the  property  on  such  terms  as  it  may  deem  best.**  Whether 
the  whole  or  only  a  part  of  the  land  should  be  sold  on  the  resale, 
or  whether  as  a  whole  or  in  parcels,  must  be  left  to  the  discretion 
of  the  court.**  A  resale  by  an  officer  who  had  not  been  authorized 
to  make  it  is  void.  Hence,  a  resale  before  the  expiration  of  the  time 
allowed  by  order  of  court  for  the  defaulting  purchaser  to  pay  the 
balance  of  the  purchase  money,  being  made  before  the  officer  is  author- 
ized to  resell,  is  void,  and  the  purchaser  thereat  obtains  no  title 
under  the  officer's  deed.  But  the  purchaser  at  the  resale  is  not 
affected  by  mere  irregularities  in  the  proceeding  after  the  resale,  if 
the  officer's  authority  to  sell  was  sufficient  at  the  time  of  the  resale.** 
Sometimes  the  officer  conducting  the  first  sale  is  authorized  by  statute 
to  resell  at  any  time  upon  the  first  purchaser's  noncompliance  with 
the  terms  of  sale.**  It  has  been  held,  however,  that  a  resale  at  a 
future  time  without  adjournment  and  readvertisement  is  invalid, 
though  a  resale  within  the  legal  hours  of  the  day  appointed  for  the 
original  sale  is  within  the  terms  of  the  original  notice,  and  valid.** 
Since  the  original  purchaser  is  entitled  to  a  reasonable  time  in  which 
to  examine  the  title  to  property  which  has  been  struck  off  to  him  at 
a  judicial  sale,  a  resale  by  the  master  appointed  to  sell  before  the 
expiration  of  that  time — ^as,  for  example,  where  only  three  hourp 
has  been  allowed  for  the  examination  of  the  title — ^is  a  nullity.**^ 
Where  the  original  sale  has  been  set  aside  and  a  resale  ordered  upon 

7.  Note:  69  Am.  Dec.  372  et  seq.  12.  Williamson  v.  Farrow,  1  Bailey 

8.  Shinn  v.  Roberts,  20  N.  J.  L.  435,  L.  (S.  C.)  6U,  21  Am.  Dec.  492. 
43  Am.  Dec.  636.  13.  Note:  38  L.R.A.(N.S.)  249. 

Notes:  69  Am.  Dec.  373;  52  A.  S.  14.  Note:   26   Am.   Dec.   539.     See 

R.  179.  supra,  par.  46. 

9.  Notes:  69  Am.  Dee.  373;  70  Am.  15.  Smith  v.  Smith,  97  S.  C.  242,  81 
Dec.  586;  69  L.R.A.  35.  S.  E.  499,  52  L.R.A.(N.S.)   751  and 

10.  Note :  L.R.A.1915 A  701.  note.    See  supra,  par.  87. 

11.  Note:  69  Am.  Dec.  373. 
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an  advanced  bid^  the  bidding  at  the  second  sale  should  be  started  at 
the  amount  of  Uie  price  bid  at  the  first  sale  with  the  addition  of 
the  increased  percentage  offered;  and  if  no  other  bid  is  made,  the 
party  making  such  advanced  bid  should  be  declared  the  purchaser, 
subject  to  confirmation,  and  the  sale  should  be  reported  to  the  court 
accordingly.^*  But  the  court  wQl  not  suffer  its  proceedings  to  be 
delayed  or  prevented  in  any  way  whatsoever;  and,  therefore,  where 
it  is  ascertained  that  the  person  reported  as  highest  bidder  at  the 
previous  sale  was  unable  to  comply  with  his  bid,  or  conducted  him- 
self fraudulently,  or  attempted  to  baffle  the  court,  the  court  may, 
on  a  resale,  order  the  trustee  to  reject  the  bid  of  such  person  alto- 
gether.^' An  appeal  from  an  order  refusing  a  resale  does  not  of 
itself  prevent  the  original  purchaser  from  completing  his  purchase 
and  taking  possession  of  the  property,  nor  does  it  entitle  the  former 
owners  to  exact  security  from  him  for  the  rents  and  profits,  and  against 
waste,  pending  the  appeal.^*  Some  courts  have  inclined  to  the  opin- 
ion that  no  return  of  the  resale  by  the  officer  selling  or  confirmation 
by  the  court  is  necessary.^*  The  general  practice,  however,  is  to 
report  and  confirm  resales  in  the  same ,  manner  as  judicial  sales 
in  general.**  Upon  the  failure  of  the  purchaser  at  the  resale  to  comply 
with  his  purchase,  a  motion  should  be  made  in  that  proceeding  for 
him  to  show  cause  why  judgment  should  not  be  rendered  against 
him.^  The  officer  making  the  resale  is  allowed  his  legal  fee  for 
filing  the  petition  therefor  and  his  regular  commissions  upon  the 
proceeds  of  the  second  sale,  but  is  not  entitled  to  an  additional  com- 
mission for  collecting  the  money ;  for  there  is  no  reason  why  he  should 
be  allowed  more  on  a  resale  than  upon  the  original  sale.* 

126.  Original  Purchaser's  Rights  and  Liabilities. — ^The  purchaser 
will  be  discharged  from  liability  on  a  resale  where  proper  steps  have 
not  been  taken  to  fix  his  liability.*  Sometimes  he  may  be  released 
from  liability  for  the  deficiency  on  a  resale  upon  the  ground  of  mis- 
take at  the  first  sale,  or  want  of  authority  in  his  agent  to  bid,  which 
was  known  to  the  officer  conducting  the  sale,  or  for  defects  in  the 
property  or  title,  and  like  reasons,  when  not  concluded  by  combina- 
tion or  estoppel.^    But  where  the  resale  has  been  lawfully  ordered 

16.  Marsh  v.  Nimocks,  122  N.  C.  478,  450,  87  Atl.  947,  46  L.R.A.(N.S.)  887 
29  S.  E.  840,  65  A.  S.  R.  715.  and  note;  Marsh  v.  Nimocks,  122  N. 

17.  Mordoek's  Case,  2  Bland  (Md.)  0.  478,  29  S.  E.  840,  65  A.  S.  K  715. 
461,  20  Am.  Bee.  381.  See  snpra,  par.  56  et  seq. 

Note :  69  Am.  Dec.  370.  1.  Marsh  v.  Nimw&s,  122  N.  C.  478, 

18.  American  Ins.  Co.  v.  Oakley,  9  29  8.  £.  840,  65  A.  S.  B.  715.     See 
Paige  (N.  Y.)  496,  38  Am.  Dec.  561.  supra,  par.  12. 

19.  Williamson  v.  Farrow,  1  Bailey  2.  Farmers',  etc..  Bank  v.  Martin,  7 
L.  (S.  C.)  611,  21  Am.  Dec.  492.  Md.  342,  61  Am.  Dec  350. 

20.  Continental  Trust  Co.  v.  Balti-  3.  Note :  69  L.R. A.  35  et  seq. 
more  Refrigerating,  etc.,  Co.,  120  Md.  4.  Note :  69  L.R.A.  36. 
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and  duly  conducted,  the  defaulting  purchaser  incura  a  liability  for 
any  difference  between  the  sum  at  which  he  had  agreed  to  buy  the 
property  at  the  first  sale  and  the  amount  that  it  actually  bring?  at 
the  resale,  together  with  the  costs  and  expenses  of  the  resale.*  It  is 
said  that  the  right  of  the  injiired  party  to  recover  for  a  deficiency 
resulting  from  a  resale  made  necessary  by  the  act  of  the  first  pur- 
chaser is  an  incident  attending  every  kind  of  sale,  whether  chan- 
cery, probate,  judicial,  execution,  or  private.*  For  the  enforcement 
of  his  liability  for  the  deficiency  upon  resale,  the  purchaser  may  be 
proceeded  against  in  the  same  suit  by  rule,  or  in  any  other  mode 
devised  by  the  court  that  will  enable  him  to  meet  the  issue  as  to  his 
liability.  It  is  not  necessary  that  such  liability  be  ascertained  and 
enforced  by  an  original,  independent  action.^  In  fact,  such  an  action 
will  not  be  maintained  when  relief  can  be  obtained  in  the  pending 
action,  though  it  may  be  after  the  latter  is  closed  by  a  final  judg- 
ment.® The  confirmation  of  the  original  sale  identifies  the  purchaser, 
vests  him  with  equitable  title  to  the  property,  and  consummates  with 
him  the  contract  which  may  be  subsequently  enforced  by  proceed- 
ings for  resale.^  Consequently,  when  a  given  person  has  been  accepted 
and  reported  as  purchaser  by  the  trustee,  and  the  sale  is  duly  con- 
firmed to  him  by  the  court,  such  accepted  purchaser  alone  can  be  held 
liable  for  the  deficiency  at  a  resale  had  upon  his  default  in  complet- 
ing the  purchase.  Whether  he  purchased  for  himself  or  for  other 
persons  is  a  matter  not  open  to  inquiry,  and  the  trustee  cannot  main- 
tain a  petition  to  charge  a  third  person  with  the  deficiency  as  being 
the  undisclosed  principal  for  whom  the  purchaser  was  acting  as  a 
mere  representative.*^  This  is  particularly  true  where  the  master 
conducting  the  sale  has  not  only  accepted  the  bidder  as  purchaser, 
but  has  also  accepted  his  note  in  part  payment  of  the  purchase  price, 
and  conveyed  the  property  to  him  individually,  thereby  completely 

5.  Camden  v.  Mayhew,  129  U.  S.  73,  7.  Camden  v.  Mayhew,  129  U.  S.  73, 
9  S.  Ct.  246,  32  U.  S.  (L.  ed.)  608;  9  S.  Ct.  246,  32  U.  S.  (L.  ed.)  608; 
Robinson  v.  Garth,  6  Ala.  204,  41  Am.  Mount  v.  Brown,  33  Miss.  566,  69  Am. 
Dec.  47  and  note;  Hammond  v.  Gail-  Dec.  362  and  note;  Marsh  v.  Nimocks, 
leaud.  111  CaL  206,  43  Pac.  607,  52  122  N.  C.  478,  29  S.  E.  840,  65  A.  S. 
A.  S.  R.  167;  January  v.  January,  7  R.  715. 

T.  B.  Mon.   (Ky.)   542,  18  Am.  Dec.  8.  Mount  v.  Bro^vn,  33  Miss.  566, 

211;   Continental  Trust  Co.  v.  Balti-  69  Am.  Dec.  362  and  note;  Marsh  v. 

more  Refrigerating,  etc.,  Co.,  120  Md.  Nimocks,  122  N.  C.  478,  29  S.  E.  840, 

450,  87  Atl.  947,  46  L.R.A.(N.S.)  887;  65  A.  S.  R.  715.     See  supra,  par.  119 

Virginia  Fire,  etc.,  Ins.  Co.  v.  Cottrell,  et  seq. 

85  Va.  857,  9  S.  E.  132,  17  A.  S.  R.  9.  See  supra,  par.  61,  83,  92  et  seq. 

108;  Stout  V.  Philippi  Mfg.,  etc.,  Co.,  10.  Continental  Trust  Co.  v.  Balti- 

41  W.  Va.  339,  23  S.  E,  571,  56  A.  S.  more  Refrigerating,  etc.,  Co.,  120  Md. 

R.  843.  450,  87  Atl.  947,  46  L.R.A.(N.S.)  887 

Notes :  69  Am.  Dec.  371  et  seq. ;  9  A.  and  note. 

S.  R.  467;  27  A.  S.  R.  766.  Note:  69  Am.  Dec.  372. 

6.  Note:  27  A.  S.  R.  763. 
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executing  the  contract  of  purchase;  for  the  doctrine  of  undisclosed 
principal  does  not  apply  to  a  note  or  bill  of  exchange,  and  hence 
the  principal  cannot  be  held  upon  the  individual  notes  of  the  agent 
given  for  the  balance  of  the  purchase  price.^^  A  resale  takes  away 
the  right  of  redemption.**  The  amount  already  deposited  by  the 
purchaser,  or  paid  by  him  on  account  of  the  purchase  price,  will  be 
applied  toward  the  payment  of  the  deficiency  on  the  resale.**  If  a 
higher  price  is  obtained  on  the  resale,  the  first  purchaser  is  not  liable 
for  costs,  though  he  have  no  claim  for  the  excess.**  But  inasmuch 
as  the  purchaser's  contract  upon  the  original  sale  is  not  set  aside, 
and  the  property  is  sold  as  belonging  to  him  and  at  his  cost  and  risk,*^ 
it  has  been  held  that  if  the  property  brings  more  at  the  second  sale 
than  the  original  purchaser  had  contracted  to  pay  for  it,  he  is  Entitled 
to  the  surplus  after  deducting  the  contract  price  and  interest,  and  all 
proper  costs,  expenses  and  commissions.**  And  his  right  to  the  sur- 
plus is  not  affected  by  a  showing  that  he  never  intended  to  pay  for  the 
property,  and  that  his  contract  in  regard  to  the  sale  was  but  a  fraudu- 
lent device  to  enable  him  to  speculate  on  the  chances  of  the  resale,  if 
the  sale  has  once  been  confirmed  to  him.*' 

11.  Note:  46   L.R.A.(N.S.)    888  et   Virginia  Fire,  etc.,  Ins.  Co.  v.  Cottrell, 
seq.  85  Va.  867,  9  S.  E.  132,  17  A.  S.  R. 

12.  Note:  69  Am.  Dec.  374,  108. 

13.  Note:  69  Am.  Dec.  374.  Notes:  69  Am.  Dec.  373;  21  L.R.A. 

14.  Note:  69  Am.  Dec.  373.  45. 

16.  See  supra,  par.  122.  17.  Continental  Trust  Co.  v.  Balti- 

16.  Continental  Trust  Co.  v.  Batlti-  more  Refrigerating,  etc.,  Co.,  120  Md. 

more  Refrigerating,  etc.,  Co.,  120  Md.  460,  87  Atl.  947.  46  L.R.A,(N.S.)  887. 

450,  87  AtL  947,  46  L.R.A.(N.S.)  887; 
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110.  Misconduct  and  Coercive  Acts  of  Judge 

111.  Experiments  by  Jury 

112.  Taking  Exhibits  to  Jury  Room ;  In  General 

113.  Use  of  Papers  and  Exhibits  in  Jury  Room 

114.  Acting  on  Personal  Knowledge 

115.  Receiving  Evidence  or  Impressions  Out  of  Court 

XV.  Separation  of  Jury 

116.  In  General 
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125.  In  General 

126.  Discretion  of  Court  Generally 
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I.  Introductory 

1.  Scope  of  Article. — ^Matters  included  in  this  article  are  fully  out- 
lined in  the  above  analysis.  Owing,  however,  to  the  fact  that  this 
subject  brings  into  its  field  of  consideration,  by  suggestion  at  least, 
almost  every  subject  of  the  law,  there  are  certain  lines  of  demarcation 
that  should  be  drawn  between  this  and  other  topics.  In  a  meas- 
ure the  treatment  here  is  supplementary  to  other  articles  of  the 
work,  notably  the  many  and  intricate  questions  arising  in  equity  pro- 
ceedings *  and  those  met  with  in  relation  to  the  subject  of  discharge 
and  jeopardy  in  criminal  proceedings.*  While  all  forms  of  mis- 
conduct of  the  jury  are  here  comprehensively  treated,  questions  respect- 
ing misconduct  as  viewed  from  the  standpoint  of  a  ground  of  new 

1.  See  Equttt,  vol.  10,  pp.  529-536.       2.  See  Criminal  Law,  vOl,  8,  pp. 

153-160. 
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trial  aie  excluded.'  In  regard  to  experiments,  it  is  to  be  observed 
that  only  experiments  by  the  jury  are  here  considered,  the  subject  of 
experiments  by  others  in  the  presence  of  the  jury  being  more  appro- 
priately considered  elsewhere.*  Other  subjects  are  necessarily  touched 
on  in  this  discussion  and  to  these  also  reference  is  made  to  other 
portions  of  this  work  for  supplementary  treatment.*  Subjects  wholly 
excluded  are  arguments  before  the  jury ;  •  proceedings  at  the  trial ; '' 
matters  relating  to  grand  juries  and  their  proceedings;'  and  those 
relating  to  the  subject  of  charging  the  jury.* 

2.  "Jury"  and  ''Jury  Trial"  Defined;  Essentials  of  Right— The 
terms  "jury"  and  "trial  by  jury"  are  and  for  many  centuries  have 
been  well  known  in  the  language  of  the  law.  The  right  of  jury  trial 
has  ever  been  closely  allied  with  the  cause  of  human  liberty;  ^'  and 
a  remarkable  harmony  has  ever  characterized  the  decisions  as  to  the 
essentials  of  that  right.  Briefly  defined,  a  jury  is  a  body  of  laymen, 
selected  by  lot,  or  by  some  other  fair  and  impartial  means,  to  ascer- 
tain, under  the  guidance  of  a  judge,  the  truth  in  questions  of  fact 
arising  either  in  a  civil  litigation  or  a  criminal  process.**  The  com- 
mon law  incidents  and  the  protective  features  of  trial  by  such  a  body 
may  be  summarized  as  follows:  First.  The  jury  must  be  twelve  men 
indifferent  between  the  prisoner  and  the  commonwealth.  Second. 
The  jury  must  be  summoned  from  the  vicinage  where  the  crime  is 
supposed  to  have  been  committed.  This  gives  the  accused  on  the 
trial  the  benefit  of  his  own  good  character  and  standing  with  his 
neighbors.  Third.  The  jury  must  unanimously  concur  in  the  verdict. 
Fourth.  The  jurors  must  be  left  free  to  act  in  accordance  with  the 
dictates  of  their  own  judgment.**  An  expression  very  frequently 
found  in  the  cases  is  that  the  essential  and  substantive  attributes  or 
elements  of  jury  trial  are  and  always  have  been  number,  impartiality, 
and  unanimity.**    These  elements  are  the  characteristic  features  of 

3.  See  New  Trial.  10.  See  infra,  par.  3. 

4.  See  EvTOBNCB,  vol.  10,  pp.  1000-  11.  State  v.  Moon,  20  Idaho  202, 117 
1003.  Pac.  767,  Ann.  Cas.  1913A  724;  Hop- 

5.  See  CiVHi  Rights,  vol.  6,  p.  601,  kins  v.  Nashville,  etc.,  R.  Co.,  96.Tenn. 
as  to  the  exclusion  of  persons  from  409,  34  S.  W.  1029,  32  L.R.A.  354; 
jury  service  as  a  denial  of  civil  rights;  State  v.  Btentz,  30  Wash.  134,  70  Pac. 
Trial,  as  to  view  by  jury;  Verdict,  as  241,  63  L.R.A.  807. 

to  polling  jury  and  the  right  of  the       Note:  Ann.  Cas.  1914A  872. 

jury  to  impeach  the  verdict.  See  infra,  par.  4  et  seq.,  as  to  thii 

6.  See  Arguments  of  Counsel,  vol.  province  of  court  and  jury. 

2    p   403  12.  Capital    Traction    Co.    v.    Hof 

'  7. "  See  Trial,  174  U.  S.  1,  19  S.  Ct.  680,  43  U.  8 

8.  See  Grand  Jurt,  vol.  12,  p.  1013;  (L.  ed.)  873;  State  v.  Harney,  168  Mc 
Indictments  and  Informations,  vol.  167,  67  S.  W.  620,  57  L.R.A.  846. 

14   p  160.  13.  Lommen  v.  Minneapolis  Gaslight 

9.  See  iNSTWCnONS,  vol.  14,  p.  723.   Co.,  65  Minn.  196,  68  N.  W.  53,  60 

181 


§  3  JURY  16  R.  C,  L. 

• 

trial  by  jury;  **  and  the  word  "trial"  includes  all  proceedings  in  the 
progress  of  a  prosecution  after  the  issues  are  made  up,  down  to  and 
including  the  rendition  of  the  verdict.^*  It  is  of  course  essential  tt' 
a  jury  trial  that  it  be  had  in  a  court  of  competent  jurisdiction  pre- 
sided over  by  a  judge  qualified  to  instruct  the  jury  in  matters  of 
law,**  and,  where  the  case  is  criminal,  that  there  be  a  lawful  accusa- 
tion.*' Jurors  are  themselves,  in  a  certain  sense,  officers  of  the  court ;  *• 
but  it  has  been  held  that  the  position  of  juror  is  not  an  office  or 
employment  within  the  rule  that  it  is  slanderous  to  impute  unfitness 
to  perform  the  duties  of  an  office  or  employment.**  It  is  said  that 
the  right  of  trial  by  jury  covers  not  only  the  personal  privilege  of  a 
single  suitor  or  accused  person,  but  also  the  interests  of  jurors,  judges 
and  all  citizens,  in  benefits  direct  and  indirect,  which  the  framers  of 
the  constitution  believed  to  be  involved  in  the  institution  of  trial 
by  jury.*®  The  just  purpose  and  excellence  of  trial  by  jury,  especially 
in  criminal  cases,  are  not  imaginary  and  whimsical,  or  the  outgrowth 
of  popular  ignorance  and  persistent  clamor.  While  it  is  not  perfect 
as  a  method  of  trial  and  is  sometimes  perverted  and  prostituted,  never- 
theless the  practical  experience  of  centuries  has  proved  its  value  in 
criminal  cases  especially.* 

3.  Origin  and  History  of  Right. — The  right  of  trial  by  jury,  says 
Mr.  Justice  Story,  is  justly  dear  to  the  American  people.  It  has 
always  been  an  object  of  deep  interest  and  solicitude,  and  every 
encroachment  on  it  has  been  watched  with  great  jealousy.  The  right 
to  such  a  trial  is  incorporated  into  and  secured  by  the  constitution 
of  every  state  in  the  Union.*  In  Magna  Charta  the  basic  principle 
of  that  right  is  more  than  once  insisted  on,  as  the  great  bulwark  of 
English  liberties,  but  especially  by  the  provision  that  "no  freeman 
shall  be  hurt,  in  either  his  person  or  property  (nisi  per  legale  judicium 
parium  suorum  vel  per  legem  terrse),  unless  by  lawful  judgment  of 
his  peers  or  equals,  or  by  the  law  of  the  land'' — a  privilege  which, 

A.  S.  R.  450,  33  L.R.A.  437 ;  Work  v.  14  S.  E.  407,  15  L.R.A.  243. 

State,  2  Ohio  St.  296,  59  Am.  Dec.  19.  Smallwood  v.  York,  163  Ky.  139, 

671.    .  173  S.  W.  380,  L.R.A.1915D  578. 

Note:  43  L.R.A.  48,  78.  20.  State  v.  Worden,  46  Conn.  349, 

See  infra,   par.   37   et   seq.,   as   to  33  Am.  Rep.  27. 

number  and  unanimity;  and  infra,  par.  1.  State  v.  Holt,  90  N.  C.  749,  47 

79   et  seq.,   as  to   impartiality,   free-  Am.  Rep.  544. 

dom  from  bias,  etc.  2.  Parsons  v.  Bedford,  3  Pet.  433,  7 

14.  Note:  43  L.R.A.  78.  U.  S.  (L.  ed.)  732;  Flint  River  Steam 

16.  State  V.  Koch,  33  Mont.  490,  85  Boat  Co.  v.  Roberts,  2  Fla.  102, 48  Am. 

Pac.  272,  8  Ann.  Cas.  804.  Dec.   178 ;   McRae  v.   Grand  Rapids, 

16.  State  V.  Saunders,  66  N.  H.  39,  etc.,  R.  Co.,  93  Mich.  399,  53  N.  W. 
25  Atl.  588,  18  L.R.A.  646.  561,  17  L.R.A.  750;  State  v.  Holt,  90 

17.  State  v.  Gerry,  68  N.  H.  495,  38  N.   C.  749,  47  Am.   Rep.  544;   State 
Atl.  272,  38  L.R.A.  228.  Bank  v.  Cooper,  2  Yerg.  (Tenn.)  599, 

18.  State  V.  Mounts,  36  W.  Va.  179,  24  Am.  Dec.  517, 
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according  to  Blackstone,  is  "couched  in  almost  the  same  words  with 
that  of  the  emperor  Conrad,  two  hundred  years  before."  *  The 
judgment  of  his  peers  alluded  to  in  the  Great  Charter  and  commonly 
called,  in  the  quaint  language  of  former  tim<^,  a  "trial  per  pais,"  or 
"trial  by  the  countlry,"  is  the  trial  by  a  jury  who  are  called  the  peers 
of  the  party  accused,  being  of  the  like  condition  and  equality  in  the 
state.*  The  colonists  in  America  brought  that  right  to  this  country 
from  the  parent  country,  and  it  has  become  a  part  of  the  birthright  of 
every  free  man.* 

II.  Province  of  Court  and  Jury 

4.  In  General. — ^It  is  the  province  of  the  jury  to  determine  the  facts, 
and  that  of  the  court  to  state  the  law.^  Following  this  general  prin- 
ciple, while  it  is  the  duty  of  the  court  to  pass  on  the  admissibility 
of  evidence,'  questions  as  to  the  credibility  of  the  witnesses  and  as 
to  the  weight  to  be  given  the  testimony  are  exclusively  for  the  jury,^ 

3.  Thompson  v.  Utah,  170  U.  S.  343,  well  v.  Boston  Elevated  B.  Co.,  215 
18  S.  Ct,  620,  42  U.  S.  (L.  ed.)  1061;  Mass.  467,  102  N.  E.  665,  Ann.  Cas. 
Alford  V.  State,  170  Ala.  178,  54  So.  1914D  275  and  note;  State  v.  Harney, 
213,  Ann.  Cas.  1912C  1093;  Flint  168  Mo.  167,  67  S.  W.  620,  57  L.R.A. 
River  Steam  Boat  Co.  v.  Roberts,  2  846;  State  v.  Saunders,  66  N.  H.  39, 
Fla.  102,  48  Am.  Dec.  178;  Flint  River  25  Atl.  588,  18  L.R.A.  646;  Stokes  v. 
Steamboat  Co.  v.  Foster,  5  Ga.  194,  48  People,  53  N.  Y.  164,  13  Am.  Rep. 
Am.  Dec.  248;  Lommen  v.  Minneapolis  492;  Sidwell  v.  Evans,  1  Pen.  &  W. 
Gaslight  Co.,  65  Minn.  196,  68  N.  W.  (Pa.)  383,  21  Am.  Dec.  387;  Mahala 
53,  60  A.  S.  R.  450,  33  L.R.A.  437;  v.  State,  10  Yerg.  (Tenn.)  532,  31  Am. 
Collins  v.  State,  99  Miss.  47,  54  So.  Dec.  591,  overruled  on  another  point 
666,  Ann.  Cas.  1913C  1268;  People  v.  by  State  v.  Pool,  4  Lea  (Tenn.)  363; 
Dunn,  157  N.  Y.  528,  52  N.  E.  572,  43  Hopkins  v.  Nashville,  etc.,  R.  Co., 
L.R.A.  247;  Work  v.  State,  2  Ohio  St.  96  Tenn.  409,  34  S.  W.  1029,  32 
296,  59  Am.  Dec.  671.  L.R.A.  354;  Williams  v.  State,  33  Tex. 

Notes:  43  L.B.A.  34,  35;  Ann.  Cas.  Crim.  128,  26  S.  W.  629,  28  S.  W. 

1914A  874,  958,  47  A.  S.  R.  21 ;  Wright  v.  Clark, 

4.  State  v.  Hamey,  168  Mo.  167,  67  50  Vt.  130,  28  Am.  Rep.  496. 
S.  W.  620,  57  L.R.A.  846.  Note :  10  Ann.  Cas.  420. 

6.  State  V.  Holt,  90  N.  C.  749,  47  7.  Gamer  v.  State,  28  Fla.  113,  9 

Am.  Rep.  544.  So.   835,  29  A.  S.  R.  232;   Com.  v. 

6.  Castle  v.  Bullard,  23  How.  172,  Knapp,  10  Pick.  (Mass.)  477,  20  Am. 

16  U.  S.  (L.  ed.)  424;  Slocum  v.  New  Dec.  534;  People  v.  Barker,  60  Mich. 

York  Life  Ins.  Co.,  228  U.  S.  364,  33  277,  27  N.  W.  539,  1  A.  S.  R.  501; 

S.  Ct.  523,  57  U.  S.  (L.  ed.)  879,  Ann.  Hector  v.  State,  2  Mo.  166,  22  Am. 

Cas.  1914D  1029;  Parsons  v.  State,  81  Dec.  454;  State  v.  Kelly,  28  Ore.  225, 

Ala.  577,  2  So.  854,  60  Am.  Rep.  103;  42  Pac.  217,  52  A.  S.  R.  777. 

People  V.  King,  27  Cal.  507,  87  Am.  Note:  38  L.R.A.  733. 

Dec.  95  and  note;  State  v.  Main,  69  8.  Slocum  v.  New  York  Life  Ins. 

Conn.  123,  37  Atl.  80,  61  A,  S.  R.  30  Co.,  228  U.  S.  364,  33  S.  Ct  523,  57  U. 

and    note,   36   L.R.A.   623;    Morrison  S.    (L.   ed.)    879,   Ann.    Cas.    1914D 

Hotel,  etc.,  Co.  v.  Kirsner,  245  III.  431,  1029;  White  v.  Hass,  32  Ala.  430,  70 

02  N.  E.  285,  137  A.  S.  R.  335;  Udell  Am.  Dec,  548:  McArthur  v.  Carrie,  32 

V,  Citizens'  St.  R.  Co.,  152  Ind.  507,  Ala.  75,  70  Am.  Dec.  529;  Gibson  v. 

52  N.  E.  799,  71  A.  S.  R.  336;  Both-  State,  89  Ala.  121,  8  So.  98,  18  A.  S. 
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except  in  particular  cases  where  its  effect  is  declared  by  law.*  Under 
this  principle,  the  construction  of  written  evidence  is  for  the  court, 
and  of  parol  evidence  for  the  jury ;  and  if  there  be  an  admixture  of 
parol  and  written  evidence  it  is  wholly  for  the  jury  to  construe.*® 
While  it  is  true  that  it  is  the  duty  of  the  judge  under  the  provision? 
of  the  constitution  and  statutes  to  declare  the  law,  this,  however,  is 
on  the  theory  and  on  the  supposition  that  the  law  will  be  declared 
correctly.**  The  jury,  in  their  deliberations  on  the  facts,  are  as  inde- 
pendent of  the  court  as  the  judge,  in  determining  the  law,  is  of  the 
jury;  and  the  consequence  is  that  when  a  case  has  been  submitted 
to  a  jury,  there  it  must  remain  until  it  has  been  decided  by  them,  or 
is  withdrawn  from  their  consideration,  not  at  the  will  and  pleasure 
of  the  court,  but  under  circumstances  justified  by  the  law.**  In  the 
absence  of  the  jury  the  judge  has  no  jurisdiction  to  sit  as  a  substitute 
for  it,  and  perform  its  functions,  and  if  he  attempts  to  do  so  his  acts 
are  void.*'  Moreover,  it  is  declared  that  a  defendant  cannot  consent 
to  a  conviction  by  the  court  where  the  issue  raised  by  his  plea  is  one 
of  fact.**  In  some  jurisdictions  special  statutory  provision  has  been 
made  for  determining  questions  of  both  law  and  fact  by  the  jury.** 

R.  96;  People  v.  King,  27  Cal.  607,  87  v.  Hoxsie,  15  R.  I.  1,  22  Atl.  1059,  2 

Am.  Dec.  95  and  note ;  Gamer  v.  State,  A.  8.  R.  838 ;  State  v.  Jacob,  30  S.  C. 

28  Fla.  113,  9  So.  835,  29  A.  S.  R.  131,  8  S.  E.  698, 14  A.  S.  R.  897 ;  Jones 

232 ;  State  v.  Moon,  20  Idaho  202,  117  v.  State,  13  Tex.  168,  62  Am.  Dec. 

Pac.  757,  Ann.  Cas.  1913 A  724;  Illinois  550;  WUliams  v.  State,  33  Tex.  Crim. 

Cent.  R.  Co.  v.  Adams,  42  lU.  474,  92  128,  25  S.  W.  629,  28  S.  W,  958,  47 

Am.  Dec.  85;  Spies  v.  People,  122  Dl.  A.  S.  R.  21;  Heimlich  v.  Tabor,  123 

1,  12  N.  E.  865, 17  N.  E.  898,  3  A.  S.  Wis.  565,  102  N.  W.  10,  68  L.R.A. 

R.  320 ;  Jones  v.  Casler,  139  Ind.  382,  669. 

38  N.  E.  812,  47  A.  S.  R.  274;  State  v.  Note:  81  L.R.A.  496. 

Young,  134  la.  505,  110  N.  W.  292, 13  9.  Patterson  v.  Haydcn,  17  Ore.  238, 

Ann.  Cas.  345;   Com.  v.  Knapp,  10  21  Pac  129, 11  A.  S.  R.  822,  3  L.R.A. 

Pick.  (Mass.)  477,  20  Am.  Dec.  534;  529. 

Bower  v.  State,  5  Mo.  364,  32  Am.  10.  Sidwell  v.  Evans,  1  Pen.  &  W. 

Dec.  325;  State  v.  Gleim,  17  Mont.  17,  (Pa.)  383,  21  Am.  Dec.  387. 

41  Pac.  998,  52  A.  S.  R.  655,  31  L.R.A.  n.  Thornton  v.  Dow,  60  Wash.  622, 

294;  State  v.  Peel,  23  Mont.  358,  59  m  Pac.  899,  32  L.R.A. (N.S.)  968. 

Pac.  169,  75  A.  S.  R.  529;  Harrold  v.  12.  Mahala     v.     State,     10     Yerg. 

Territory,  18  Okla.  395,  89  Pac.  202,  (rp^^^^^   532^  3^  ^^   d^c.  591,  over- 

11   Ann.    Cas.   818,   10   L.KA.(N.b.)  ruled  on  another  point  by  State  v.  Pool, 

601,  reversed  on  other  grounds  m  169  ^  j^^^  (Tenn  )  363 

RR^f  •  pV^  ^-  ^'  ^-  ^^'  Vn™-  9^'  13.  Harris  V.  People,  128  111.  585,  21 
868;  Patterson  V.  Hayden,  17  Ore.  238,  ,^  „   ^^„  ^^  .    c  t?   ikq  • 

21  Pac.  129,  11  A.  S.  R.  822,  3  L.R.A.  \^'  ^^^^  ^^  ^°;  ^'1^'n   taq   at 

529;  State  v.  Kelly,  28  Ore.  225,  42  ,  ^*-  ^tate  y.  Holt   90  N   C.  749,  47 

Pac.  217,  52  A.  S.  R.  777;McCorkle  V.  Am.  Rep.  544.    And  see  infra,  par.  36. 

Binn,  6  Bin.   (Pa.)   340,  6  Am.  Dec.  15.  Patterson  v.  State,  7  Ark.  59,  44 

420;  Chess  v.  Chess,  1  Pen.  &  W.  (Pa.)  Am.  Dec.  530;  Keener  v.  State,  18  Ga. 

32,  21  Am.  Dee.  350;  Gibson  v.  West-  194,    63    Am.    Dec.   269;    Mitchell   v. 

em  New  York,  etc.,  R.  Co.,  164  Pa.  St.  State,  22  Ga.  211,  68  Am.  Dec.  493; 

142,  30  Atl.  308,  44  A.  S.  R.  586 ;  State  Paxton  ▼.  Woodward,  31  Mont.  196, 
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But  this  departure  from  the  ordinary  rule  is,  under  more  modern 
statutes,  exceptional,  and  involves  a  generally  discredited  doctrine.** 
The  rule  stated  in  Uiis  paragraph  does  not  apply  to  the  trial  of  issues 
of  fact  in  those  cases  or  proceedings,  where,  by  the  course  of  the 
common  law,  a  jury  triai  was  not  had.*' 

5.  Directed  Verdict;  General  Rule. — ^A  judge  is  allowed  to  with- 
draw a  case  from  the  jury  whenever  there  is  no  competent,  relevant 
and  material  evidence  to  support  the  issue,^^  or  he  may  direct  a 
verdict  for  failure  of  the  evidence,^*  or  where  the  evidence  is  con- 
trary to  all  reasonable  probabihties,*^  or  where  it  is  uncontroverted.* 
Likewise,  a  directed  verdict  is  proper  when  it  is  plain  that  a  contrary 
verdict  cannot  be  allowed  to  stand,*  or  where  the  law  requires  a 
directed  verdict.'  Where,  however,  there  is  any  competent  evidence 
tending  to  support  the  plaintiff's  case  a  motion  for  a  directed  verdict 
is  properly  denied.*  The  practice  of  directing  a  verdict  has,  in  many 
of  the  states,  superseded  the  ancient  practice  of  a  demurrer  to  evi- 
dence. It  answers  the  same  purpose  and  should  be  tested  by  the  same 
rules.*  In  an  ordinary  civil  action  at  common  law,  where  the  parties 
are  entitled,  as  a  matter  of  right,  to  a  jury  trial,  the  rule  is  stated 
that  an  appellate  court  can  only  reverse  the  judgment  and  remand 
the  cause  witli  directions  to  the  trial  court  to  enter  the  proper  judg- 
ment therein,  where  the  error  occurred  after  the  verdict  was.  entered ; 
but  where  the  errors  have  intervened  prior  to  the  entry  of  the  judg- 
ment and  the  cause  is  reversed  therefor,  it  must  be  remanded  for  a  new 
trial.*    A  statute  which  in  civil  cases  permits  an  appellate  court  to 

78  Pac.  215,  107  A.  S.  R.  416,  3  Ann.  Wis.  332,  106  N.  W.  833,  7  L.R.A. 

Cas.  546;  Kane  v.  Com.,  89  Pa.  St.  (N.S.)  357.. 

522,  33  Am.  Rep.  787.    See  also  Libbl  1.  Wemimont   v.    State,    101    Ark. 

AND  Slander.  210,  142  S.  W.  194,  Ann.  Cas.  1913D 

16.  Williams  v.  State,  32  Miss.  389,  1156. 

66  Am.  Dec.  615.  2.  Pleasants  v.  Pant,  22  Wall.  116, 

17.  See  infra,  par.  27  et  seq.,  as  to   22  U.  S.  (L.  ed.)  780;  Moore  v.  Mc- 

eqnity  eases;  and  infra,  par.  33,  as  to   Kenney,  83  Me.  80,  21  Atl.  749,  23 

special  statutory  or  summary  proceed-   A.  S.  R.  753. 

ingg  3.  Bothwell  v.  Boston  Elevate!  R. 

18.  Anttiony    v.    Wheeler,    130    111.    C^v  215  Mass.  467    102  N.  E.  665, 
128,  22  N.  E.  494,  17  A.  S.  R.  281;   -^°,^-^^/  ^^^^^J^t  ^J'^o^q  f,i    -.«>. 
Hopkins  V.  NashviUe,  etc.,  R.  Co.,  96  ..^^^'tJ'^J;  ^J?^'pi^i^i?i  ^5o' 
TeiSi.  409,  34  S.  W.  1029,  32  L.R.A.   JJ^^rJVnS^  r6°7 

354.     See  infra,  par  8,  as  to  directing  ^   SchuchaTdt  v.  Allen,  1  Wall.  359, 

judgment  of  nonsuit.  y^  ^    g     (l.  ed.)    642;   Hopkins  v. 

19^  Pleasants  v.  Fant,  22  TV  all.  116,  Nashville,  etc.,  R.  Co.,  96  Tenn.  409,  34 

22  U.  S.   (L.  ed.)    780;  Pederaen  v.  g    ^^  1029,  32  L.R.A.   354.    As  to 

Delaware,  etc.,  R.  Co.,  229  U.  S.  146,  demurrer  to  evidence,  see  infra,  par.  8; 

33  S.  Ct.  648,  57  XJ.  S.  (L.  ed.)  1125,  and    as    to    demurrer   generally,    see 

Ann.  Cas.  1914C  153.  Pleading. 

Note:  11  Ann.  Cas.  1133.  6.  Rigdon  v.  More,  242  111.  256,  89 

20.  Chvbowski  v.  Bucyrus  Co.,  127  N.  E.  992,  134  A.  S.  R.  328. 
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direct  the  entry  in  the  trial  court  of  judgment  for  the  party  in  whose 
behalf  the  request  for  the  finding  or  verdict  was  made  and  erro- 
neously refused  does  not,  it  has  been  held,  violate  the  constitutional 
right  to  a  trial  by  jury.'  And,  similarly,  it  has  been  ruled  that  the 
setting  aside  by  an  appellate  court  of  a  verdict  for  the  plaintiff,  and 
the  direction  of  a  judgment  for  the  defendant  for  failure  of  evidence, 
do  not  infringe  the  plaintiff's  constitutional  rights  to  due  process  of 
law  and  trial  by  jury — ^at  least  in  states  where,  at  the  adoption 
of  the  constitution,  the  practice  had  been  to  allow  successive  trials 
of  the  same  case  before  different  juries,  and  the  interference  with 
verdicts  by  the  court  under  certain  circumstances,  so  that  the  verdict 
of  a  jury  possessed  no  element  of  finality  if  appealed  from  or  re- 
viewed.® The  fact  that  each  party  moves  the  court  for  a  directed 
verdict  does  not  constitute  a  waiver  of  trial  by  jury  on  the  part  of 
either.*  However,  it  has  been  held  that  the  verdict  of  a  jury  is 
waived  by  motions  by  both  parties  for  directed  verdicts,  where  there 
is  no  conflict  in  the  evidence  as  to  any  material  fact  and  the  court 
is  authorized  to  enter  such  judgment  as  the  evidence  warrants. ^^ 

6.  Invasion  of  Right  of  Jury  to  Determine  Facts. — ^The  juyy  have  a 
right  to  draw  from  proven  circumstances  such  conclusions  as  are 
natural  and  reasonable.**  If  an  inference  or  conclusion  from  a  fact, 
or  facts,  is  itself  a  fact  proper  to  be  found  by  the  jury,  it  may  be 
made  the  subject  of  an  interrogatory.  But,  if  such  proposed  inference 
or  conclusion  is  not  itself  a  fact,  but  a  conclusion  or  inference  of 
law,  then  the  jury  have  no  right  to  find  such  conclusion  or  inference.** 
Whenever  evidence  is  offered  which  is  in  its  nature  prima  facie  pre- 
sumptive proof,  its  character,  as  such,  ought  not  to  be  disregarded; 
and  no  court  has  a  right  to  direct  the  jury  to  disregard  it,  or  to  view 
it  under  a  different  aspect  from  that  in  which  it  is  actually  presented 
to  them.  Whatever  just  influence  it  may  derive  from  that  character 
the  jury  have  a  right  to  give  it;  and  any  interference  with  this  right 
would  be  an  invasion  of  their  privilege  to  respond  to  matters  of  fact.*' 
It  is,  however,  within  the  province  of  the  court  to  call  the  attention 
of  the  jury  to  any  matters  which  legitimately  affect  the  testimony 
of  a  witness  or  his  credibility.  But  this  does  not  imply  that  the 
court  may  arbitrarily  single  out  the  testimony  of  a  witness  and 
denounce  it  as  false.     If,  for  instance,  the  witness  is  a  defendant, 

7.  Bothwell  V.  Boston  Elevated  R.  11.  Spies  v.  People,  122  HI.  1,  12 
Co.,  215  Mass.  467, 102  N.  E.  665,  Ann.  N.  E.  865,  17  N.  E.  898,  3  A.  S.  R. 
Cas.  1914D  275  and  note.  320. 

8.  Gunn  v.  Union  R.  Co.,  27  R.  I.  12.  Udell  v.  Citizens'  St.  R.  Co.,  152 
320,  62  Atl.  118,  2  L.R.A.(N.S.)  362.  Ind.  507,  52  N.  E.  799,  71  A.  S.R. 

9.  Taylor  v.  Wooden,  30  Okla.  6, 118  336. 

Pac.  372,  36  L.R.A.(N.S.)  1018.  13.  Crane  v.  Morris,  6  Pet.  598,  8 

10.  Easterly  v.  Mills,  54  Wasb.  356,   U.  S.  (L.  ed.)  514. 
103  Pae.  475,  28  L.R.A.(N.S.)  952. 
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while  the  court  may  not  condemn  him  as  unworthy  of  belief,  it 
may  nevertheless  instruct  the  jurj'  that  the  interest  of  a  party  in  a 
case  is  a  circumstance  to  be  considered  in  determining  the  quesCon 
of  credibility.**  And  if  in  its  judgment  the  jury  have  misinterpreted 
the  instructions  as  to  the  rules  of  law  or  misapplied  them,  as  also  when 
it  appears  that  there  was  no  real  evidence  in  support  of  any  essential 
fact,  the  granting  of  a  new  trial  is  not  ordinarily  deemed  a  trespass 
on  the  prerogative 'of  the  jury  to  determine  all  questions  of  fact,  and 
it  is  undoubted  that  such  is  the  legitimate  duty  and  function  of  the 
court,  notwithstanding  the  terms  of  tho  constitutional  guaranty  of 
right  of  trial  by  jury.**  It  has  been  held  that,  in  weighing  the 
credibility  of  testimony,  a  juror  has  a  right  to  take  into  consideration 
his  own  knowledge  of  the  character  of  the  witness  delivering  such 
testimony.**  Exculpatory  testimony  relied  on  by  a  defendant  to 
rebut  a  prima  facie  case  of  guilt  may  properly  be  disregarded  by  the 
jury  if  it  is  inherently  incredible,  or  if  it  conflicts  with  inculpators- 
facts  clearly  established.*'  A  court  of  the  United  States,  in  submitting 
a  case  to  the  jury,  may  express  its  opinion  on  the  facts ;  and  such  an 
opinion  is  not  reviewable  on  error,  so  long  as  no  rule  of  law  is  incor- 
rectly stated  and  all  matters  of  fact  are  ultimately  submitted  to  the 
determination  of  the  jury.*^ 

7.  Directing  Verdict  in  Criminal  Cases. — The  distinguishing  feature 
of  trial  by  jury  in  criminal  cases  has  always  been  the  right  of  the 
jury  to  return  a  general  verdict,  and  such  a  verdict  as  they  might 
deem  proper,  on  the  law  and  the  evidence,  without  dictation  from 
the  court.  And  so,  where  the  defendant  pleads  not  guilty,  the  trial 
court,  no  matter  how  conclusive  the  evidence  may  be,  cannot  instruct 
the  jury  to  return  a  verdict  of  guilty,  as  the  defendant  cannot  be 
deprived  of  his  absolute  constitutional  right  to  have  the  question  of 
his  guilt  or  innocence  determined  by  the  jury  without  coercion  by 
the  court.**  These  decisions  are  based  on  the  ground  that  the  plea  of 
not  guilty  disputes  the  credibility  of  the  evidence,  even  where  it  is 
uncontradicted,  and  that  the  defendant  has  the  right  to  have  the 
credibility  of  the  testimony  passed  upon  by  the  jury.  While  there  is 
some  conflict  among  the  decisions,  this  is  the  rule  in  the  federal 
courts;  though  it  has  been  held  that  where  every  fact  in  the  case  was 

14.  Reagan  v.  United  States,  157  U.   76  Am.  Dec.  58. 

S.  301,  15  S.  Ct.  610,  39  U.  S.  (L.  ed.)  18.  Lovejoy  v.  United  States,  128 
709.  U.  S.  171,  9  S.  Ct.  57,  32  U.  S.  (L. 

15.  Walker  v.  New  Mexico,  etc.,  R.   ed.)  389. 

Co.,  166  U.  S.  593,  17  S.  Ct.  421,  41  19.  State  v.  Main,  69  Conn.  123,  37 

U.  S.  (L.  ed.)  837.  Atl.  80,  61  A.  S.  R.  30,  36  L.R.A.  623; 

16.  State  v.  Jacob,  30  S.  C.  131,  8  State  v.  Koch,  33  Mont.  490,  85  Pac. 
S.  E.  698,  14  A.  S.  R.  897.  See  infra,  272,  8  Ann.  Cas.  804  and  note.  See 
par.  114.  infra,  par.  109  et  seq.,  a»  to  coercion 

17.  Monroe  v.  State,  23  Tex.  210,  of  jury  generally. 
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undisputed;  and  there  was  no  inference  to  be  drawn  or  point  made  on 
the  facts  that  could  possibly  alter  the  result,  it  was  not  only  the  right 
but  the  plain  duty  of  the  judge  to  direct  a  verdict  of  guilty.**  Con- 
formably to  the  general  principle  stated,  a  circuit  court  of  appeals, 
when  reversing  a  judgment  of  the  trial  court,  entered  on  a  general 
verdict  in  favor  of  the  plaintiff,  because  of  error  in  refusing  to  instruct 
the  jury  that  the  evidence  was  insufficient  to  sustain  a  verdict  for  the 
plaintiff,  cannot  direct,  although  in  accordance  with  the  state  practice, 
that  judgment  on  the  evidence  be  entered  contrary  to  the  verdict,  but 
must  award  a  new  trial,  in  order  to  conform  to  the  provisions  of  the  sev- 
enth amendment  to  the  federal  constitution  that  "in  suits  at  common 
law,  where  the  value  in  controversy  shall  exceed  twenty  dollars,  the 
right  of  trial  by  jury  shall  be  preserved,  and  no  fact  tried  by  a  jury 
shall  be  otherwise  re-examined  in  any  court  of  the  United  States  than 
according  to  the  rules  of  the  common  law/'  The  issue  to  which  the 
jury  must  respond  are  those  presented  by  the  pleadings,  and  this 
whether  the  evidence  be  disputed  or  undisputed,  and  whether  it  be 
ample  or  meager.  To  speak,  therefore,  of  the  evidence  as  determina- 
tive of  the  right  to  a  trial  by  jury  is  to  confuse  the  test  or  that  right 
with  a  different  test,  applicable  only  in  determining  whether  a  par- 
ticular verdict  should  be  directed.^ 

8.  Directing  Nonsuit;  Demurrer  to  Evidence. — ^There  is  a  conflict 
of  authority  as  to  whether  a  judge  has  the  power,  against  the  consent 
of  the  plaintiff,  after  the  jury  have  been  sworn  and  evidence  adduced 
before  them,  to  direct  a  judgment  of  nonsuit.  The  rule  prevails  that 
in  a  civil  action,  although  there  may  be  evidence  to  go  to  the  jury, 
yet  if  the  proof  is  such  that  a  verdict  could  not  reasonably  be  given 
for  the  plaintiff,  the  judge  may  withdraw  the  case  from  the  jury  and 
direct  a  nonsuit,  or  give  judgment  for  the  defendant.*  The  federal 
courts,  however,  have  no  authority  to  order  a  peremptory  nonsuit, 
against  the  will  of  the  plaintiff,  on  the  trial  of  a  cause  before  a  jury. 
The  plaintiff  might  agree  to  a  nonsuit,  but  if  he  does  not  so  choose,  the 
court  cannot  compel  him  to  submit  to  it.'  And  this  is  the  rule  at 
common  law.*  Especially  in  actions  where  there  is  more  than  one 
defendant,  and  the  charge,  beyond  question,  is  joint  and  several,  there 
cannot  regularly  be  a  nonsuit  as  to  one,  and  a  verdict  as  to  others.^ 

20.  Note :  8  Ann.  Cas.  808.  S.  (L.  ed.)  224 ;  D' Wolf  v.  Raband,  1 

1.  Slocum  V.  New  York  Life  Ins.  Pet.  476,  7  U.  S.  (L.  ed.)  227;  Silsby 
Co.,  228  U.  S.  364,  33  S.  Ct.  523,  57  v.  Foote,  14  How.  218,  14  U.  S.  (L. 
U.  S.  (L.  ed.)  879,  Ann.  Cas.  1914D  ed.)  394;  Castle  v.  Bullard,  23  How. 
1029.  172, 16  U.  S.  (L.  ed.)  424;  Schuchardt 

2.  Hiddle  v.  National  Fire,  etc.,  Ins.  v.  Allen,  1  Wall.  359, 17  U.  S.  (L.  ed.) 
Co.,  [1896]  A.  C.  372,  65  L.  J.  P.  C.  642. 

24,  74  L.  T.  N.  S.  204,  15  Eng.  Rul.       4.  Note:  24  Am.  Dec.  620. 

Cas.  64  and  note.  6.  Castle  v.  Bullard,  23  How.  172, 

3.  Doe  v.  Grymes,  1  Pet.  469,  7  U.   16  U.  S.  (L.  ed.)  424. 
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In  cases  of  compulsory  nonsuits,  tlie  granting  of  the  nonsuit  is,  of 
course,  the  denial  of  a  trial  by  jury ;  *  and  the  same  is  true  of  a 
decision  sustaining  a  demurrer  to  evidenced  However,  dismissing  a 
suit  on  a  demurrer  to  the  evidence  which,  with  all  legitimate  infer- 
ences  therefrom,  makes  out  no  cause  of  action  is  not  a  violation  of 
the  constitutional  guaranty  of  the  right  to  trial  by  jury,  or  of  a  pro- 
vision that  judges  shall  not  charge  juries  with  respect  to  matters  of 
fact.® 

III.  QuBSTioNs  OF  Law  and  Fact 

9.  In  General. — Where  different  conclusions  may  reasonably  be' 
drawn  by  different  minds  from  the  same  evidence  the  question,  ordi- 
narily, is  one  for  the  jury.*  But  where  the  facts  are  wholly  undis- 
puted and  admit  of  no  conflicting  inferences,  the  question  is  one  of 
law.**  In  a  sense,  in  every  charge  of  crime  there  must  be  a  question 
of  law  and  a  question  of  fact.**  Familiar  examples  of  questions  of 
fact  in  criminal  cases  may  be  noted,  such  as  the  question  as  to  whether 
the  evidence  adduced  on  the  trial  proves  beyond  a  reasonable  doubt 
the  facts  alleged  in  the  indictment  constituting  the  offense ;  **  the 
question  as  to  deliberation  and  premeditation ;  *•  the  degree  of  the 
offense  as  justified  by  the  facts;  ^*  and  the  question  whether  a  con- 
fession was  voluntarily  made.*^.  In  civil  cases  negligence  is  ordi- 
narily a  question  of  fact  for  the  jury,**  as  is  the  question  of  wanton- 

6.  Note:  48  Am.  Dec.  191.  admissibility  of  a  confession  shall  be 

7.  Bee  Bldg.  Co.  v.  Dalton,  68  Neb",  taken  in  the  presence  or  in  the  absence 
38,  93  N.  W.  930,  4  Ann.  Cas.  508.  of  the  jury). 

8.  Hopkins  v.  Nashville,  etc.,  R.  16.  Kansas  City,  etc.,  E.  Co.  v. 
Co.,  96  Tenn.  409,  34  S.  W.  1029,  32  Smith,  90  Ala.  25,  8  So.  43,  24  A.  S. 
L.R.A.  354.  R.  753;  Birmingham  Ry.,  etc.,  Co.  v. 

9.  Note:  Ann.  Cas.  1913D  820.  Drennen,  175  Ala.  338,  57   So.   876, 

10.  Me  Arthur  v.  Carrie,  32  Ala.  75,  Ann.  Cas.  1914C  1037;  Vindicator 
70  Am.  Dec.  529;  Gibson  v.  Hunting-  Consol.  Gold  Min.  Co.  v.  Firstbrook, 
ton,  38  W.  Va.  177,  18  S.  E.  447,  45  36  Colo.  498,  86  Pac.  313, 10  Ann.  Cas. 
A.  S.  R.  853  and  note,  22  L.R.A.  561.   1108;  Jefferson  v.  Chapman,  127  111. 

11.  Keener  v.  State,  18  Ga.  194,  63  438,  20  N.  E.  33,  11  A.  S.  R.  136; 
Am.  Dec.  269.  Stewart  v.  Cincinnati,  etc.,  R.  Co.,  89 

12.  Williams  v.  State,  32  Miss.  389,  Mich.  316,  50  N.  W.  852,  17  L.R.A. 
66  Am.  Dec.  615.  539;  Burch  v.  Southern  Pac.  Co.,  32 

13.  State  V.  Megorden,  49  Ore.  259,  Nev.  75, 104  Pac.  225,  Ann.  Cas.  1912B 
83  Pac.  306,  14  Ann.  Cas.  130.  1166 ;  Shobert  v.  May,  40  Ore.  68,  66 

14.  Hopt  V.  People  of  Utah,  110  U.  Pac.  466,  91  A.  S.  R.  453,  55  L.R.A. 
S.  574,  4  S.  Ct.  202,  28  U.  S.  (L.  ed.)  810  and  note;  Shultz  v.  Wall,  134  Pa. 
262.  St.  262,  19  AtL  742,  19  A.  S.  R.  686, 

15.  Bullock  V.  State,  65  N.  J.  L.  557,  8  Li.R.A.  97  (contributory  negli- 
47  AtL  62,  86  A.  S.  R.  668.  gence) ;  Bridger  v.  Asheville  R.  Co., 

Note :  20  Ann.  Cas.  1142  (citing  au-  27  S.  C.  456,  3  S.  E.  860,  13  A.  S. 
thorities  to  the  effect  that  the  courts   R.  653  and  note, 
are    not    in    accord    on    the    question       But  see  91  A.  S.  R.  457  note  for 
whether  the  preliminary  proof  of  the    cases  contra,  and  to  the  effect  that  the 
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ness.^'  And  where  there  is  evidence  on  the  subject  of  warranty  it  is 
proper  that  the  question  be  left  to  the  consideration  of  the  jury.^^ 
While  some  authorities  hold  to  the  rule  that  the  question  of  estoppel 
in  pais  is  one  of  fact^  the  true  rule,  both  on  reason  and  on  authority, 
appears  to  be  that  estoppel  in  pais  is  a  mixed  question  of  law  and 
fact.^*  Probable  cause,,  also,  is  generally  a  mixed  question  of  law 
and  of  fact^®  An  enumeraiion  of  quesUona  of  law  would  include 
such  as  whether  a  fine  is  excessive  and  unjust;  ^  the  issue  whether  the 
defendants  in  a  proceeding  are  under  a  duty  to  answer  the  questions 
propounded  to  them,  and  to  produce  the  books,  papers,  and  docu- 
ments called  for;*  questions  falling  properly  within  the  province  of 
judicial  notice,*  and  such  as  whether  or  not  an  officer  had  autliority 
under  a  warrant  to  make  an  arrest.*  The  questions  of  law  and  fact 
arising  in  trials  of  challenges  for  cause  are  treated  in  a  subsequent 
paragraph.' 

10.  Fixing  Punishment;  Degree  of  Crime. — The  constitutional  right 
of  trial  by  jury  is  limited  to  the  trial  of  the  question  of  guilt  or  inno- 
cence ;  •  and  since  it  was  no  essential  part  of  a  jury  trial  at  common 
law  that  the  jury  should  also  fix  the  punishment  if  they  convicted  the 
prisoner,  it  is  a  general  rule  that  the  constitutional  right  of  an  accused 
person  to  trial  by  jury  is  not  violated  by  taking  away  from  the  jury 
the  right  to  fix  his  punishment,  or  to  determine  the  degree  of  the 
offense.''  Where  the  accused,  with  full  knowledge  of  his  constitutional 
rights,  enters  a  plea  of  guilty,  and  presents  no  issue  of  fact  for  trial, 
there  can  be  no  trial,  and  the  conviction  is  the  accused's  admission, 
and  takes  the  place  of  a  verdict  of  a  jury.®    On  the  other  hand,  the 

qnestion  of  negligence  is  one  of  law  4.  Brown  v.  Hadwin,  182  Mich.  491, 

for  the  court,  if  the  evidence  is  not  in  148  N.  W.  693,  L.R. A.1915B  505. 

conflict,  and   hut   one  reasonahle  in-  6.  See  infra,  par.  98. 

ferenee  can  be  drawn  from  the  facts.  6.  People  v.  Illinois  State  Reform- 

And  see  generally,  Negligence.  atory,  148  HI.  413,  36  N.  E.  76,  23 

17.  Birmingham   Ry.,    etc.,    Co.    v.  L.R.A.  139;  Miller  v.  State,  149  Ind. 
Drennen,  175  Ala.   338,  57   So.  876,  607,  49  N.  E.  894,  40  L.R.A.  109. 
Ann.  Cas.  1914C  1037  and  note.  7,  Hallinger  v.  Davis,  146  U.  S.  314, 

18.  Schuchardt    v.    Allen,    1    Wall.  13  g.  ct.  105,  36  U.  S.  (L.  ed.)  986; 

n'^'^Ir^'       S^'  ^^^  ^^^A.oA    .n^o  People  V.  IlUnois  State  Reformatory, 

19   Note:    Ann.    Cas.   1913A   1072.  ^^^  ^    4^3    gg  ^    ^    ^g    23  L.R.A. 

See  Estoppel  vol  10  p.  845  ^g^    ^^jj^/     g^^^     ^^^  f  ^   g^^     ^ 

20.  French  v.  Smith,  4  Vt.  363,  24  xt    t?    qcia     m  t  t>  a     -inn     c^  / 

Am.  Dec.  616.  See  Malicious  Prose-  g'  ^-  ^^±Z  fi^' a^<i  w  ^on* 
QijfpiQjf^  Hamey,  168  Mo.  167,  67  S.  W.  620, 

1.  State  V.  Main,  69  Conn.  123,  37  ^J  ^;?-^;^^*^,^  \  ^^^}f  Z'  ^^51^'  ^"^  ^• 
Atl.  80,  61  A.  S.  R.  30,  36  L.R.A.  623.  ^I-  274,  28  Atl.  372,  22  L.R.A.  744; 

2.  Interstate  Commerce  Commission  ^^^^S  v.  State,  49  Ohio  St.  415,  30  N. 
V.  Brimson,  154  U.  S.  447,  14  S.  Ct.  K.  1120,  16  L.R.A.  358  and  note; 
1125,  38  U.  S.  (L.  ed.)  1047.  State  v.  Kiefer,  16  S.  D.  180,  91  N. 

3.  Salt  Lake  City  v.  Robinson,  39  W.  1117,  1  Ann.  Cas.  268. 
Utah   260,  116   Pac.   442,   Ann.   Cas.  Note:  35  L.R.A.(N.S.)  1150. 
1913C  61,  35  L.R.A.(N.S.)  610.  8.  In  re  Dawson,  20  Idaho  178,  117 
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right  to  sentence  without  the  intervention  of  a  jury  on  a  plea  of 
guilty  in  a  capital  case  has  been  denied  on  the  ground  that  the  right 
to  a  trial  by  jury  guaranteed  by  the  state  constitution  could  not  be 
waived  unless  so  expressly  authorized  by  statute.'  It  has  been  held 
error  for  the  court  to  submit  to  the  jury  the  question  of  the  form  of 
punishment  of  one  pleading  guilty  to  an  indictment  for  murder  in 
the  first  degree,  where  the  statute  requires  the  jury  on  finding  the 
accused  guilty  to  fix  the  form  of  punishment,  but  provides  that  on 
plea  of  guilty,  this  shall  be  done  by  the  court.*' 

11.  Conditional  Pardon  or  Suspension  of  Sentence. — One  at  liberty 
under  a  suspended  sentence  is  not  entitled  to  a  jury  trial  of  the  ques- 
tion whether  he  has  violated  the  conditions  of  the  suspension  so  as 
to  be  subject  to  punishment  under  the  verdict  against  him,**  since 
questions  as  to  whether  there  are  extenuating  or  mitigating  circum- 
stances afiFecting  his  punishment  are  not  for  the  jury  by  the  common 
law,  or  by  the  statute  or  the  constitution.*'  The  nonperformance  of 
the  condition  of  a  pardon  is  not  an  oflFense.  Neither  is  there  any 
second  trial  and  conviction  of  the  prisoner  for  the  original  offense. 
If,  after  trial  and  conviction,  he  is  pardoned  conditionally,  and  if 
he  violates  the  condition,  the  pardon  is  altogether  void,  and  he  is 
remanded  to  suffer  his  original  and  not  a  new  sentence  for  the 
crime.*'  Whether  he  had  so  demeaned  himself  is  not  an  issue  of  fact 
to  be  submitted  to  a  jury,  but  a  question  of  law  to  be  passed  on  by 
the  court,  and  determined  by  its  sound  discretion.**  A  convict  who 
has  received  and  accepted  a  conditional  pardon  is  entitled  to  an  oppor- 
tunity to  show  that  he  has  performed  its  conditions,  or  that  he  has  a 
legal  excuse  for  not  having  done  so;  and  on  such  hearing  the  court 
may,  in  its  discretion,  if  in  doubt  as  to  the  facts,  take  the  verdict  of 
a  jury;  but  the  convict  is  not  entitled  to  a  jury  trial  as  a  matter  of 
right,  except  on  the  question  whether  he  is  the  same  person  who  was 
convicted,  if  he  pleads  that  he  is  not.*' 

12.  Default  Judgments ;  Ascertainment  of  Damages. — The  common 
law  rule  that,  in  actions  for  a  liquidated  sum  resting  in  computation,  a 

Pdc.  696,  35  L.R.A.(N.S.)  1146  and  13.  State  v.  Wolfer,  63  Minn.  135, 
uote.  54  N.  W.  1065,  39  A.  S.  R.  582,  19 

9.  Note:  35  L.R.A.(N.S.)  1149.  L.R.A.  783;  State  v.  Everett,  164  N. 

10.  State  V.  Johnson,  1  Okla.  Crim.    C.  399,  79  S.  E.  274,  47  L.R.A.  (N.S.) 
154,  96  Pac.  26,  22  L.R.A.(N.S.)  463.   848.    See  also  Pardon. 

Note:  35  L.R.A.(N.S.)  1147.  14.  State  v.  Everett,  164  N.  C.  399, 

11.  State  V.  Almy,  67  N.  H.  274,  28  79  S.  E.  274,  47  L.R.A. (N.S.)  848. 
AtL    372,   22   L.R.A.    744;    State    v.  15.  State  v.  Home,  52  Fla.  125,  42 
Everett,  164  N.  C.  399,  79  S.  E.  274,  So.  388,  7  L.R.A.(N.S.)  719;  State  v. 
47  L.RA.(N.S.)  848.  Wolfer,  53  Minn.  135,  54  N.  W.  1065, 

12.  State  V.  Almy,  67  N.  H.  274,  28  39  A.  S.  R.  582,  19  L.R.A.  783. 
Atl.  372,  22  L.R.A.  744. 
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jury  is  not  required  obtains  in  many  of  the  states  of  the  Union.** 
Generally  speakings  in  all  cases  where  the  default  is  taken  on  an  instru- 
ment showing  a  present  indebtedness^  as  a  bond;  bill,  or  note,  or  liqui- 
dated account,  signed  by  the  parties,  so  that  the  amount  may  be  ascer- 
tained by  simple  calculation  from  the  papers,  judgment  may  be 
entered  at  once  on  default  taken  without  the  intervention  of  a  jury ; 
but  in  all  other  cases  a  jury  is  required  to  fix  the  amount.  Follow- 
ing this  principle  it  has  been  held  that  a  failure  to  file  in  court  the 
insurance  policy  on  which  suit  is  brought  will  preclude  the  entry  of  a 
substantial  judgment  by  the  court  on  default  without  the  interven- 
tion of  a  jury.*'  While  there  is  some  conflict  on  the  point,  the  author- 
ities generally  agree  that  the  rendition  of  a  default  judgment  with- 
out a  jury  does  not  invade  any  constitutional  right.**  A  distinction 
is  plainly  made  between  a  trial  by  jury  in  an  action  for  damages  and 
the  proceeding  by  writ  of  inquiry  to  ascertain  the  damages  due  from 
the  defendant  against  whom  an  interlocutory  judgment  has  been 
entered  by  default.  In  the  former  case  the  defendant  appears  and 
and  answers  and  puts  in  issue  the  facts  alleged  in  the  declaration  as 
the  plaintiff's  cause  of  action,  and  a  trial  upon  all  such  issues  of 
fact  must  be  by  a  jury ;  while  in  the  latter  the  only  purpose  of  the  writ 
in  authorizing  the  jury  to  inquire  into  the  damages  is  to  inform  the 
mind  or  conscience  of  the  court.  It  is  declared  that  the  common  law 
right  of  trial  by  jury  has  no  application  to  an  inquiry  into  damages, 
whether  by  the  court  or  by  a  jury,  after  default,  when  the  cause  of 
action  stands  confessed.  The  inquiry  into  damages  by  a  jury  in  such 
case  does  not  involve  the  trial  of  an  issue  made  by  the  pleadings  of  the 
parties,  but  is  a  mere  matter  of  practice,  and  not  of  right,  which  could 
have  been  superseded  by  statute  without  affecting  the  common  law 
rights  of  the  parties  to  a  trial  by  jury.**  Where  the  record  shows  that 
the  answer  was  stricken  out  by  the  court,  in  a  case  in  which  the  re- 
spondent was  entitled  to  a  trial  by  jury,  and  judgment  was  rendered 
against  him  as  on  default,  the  court  will  not  presume  that  the  order 
was  made  for  good  cause,  unless  enough  is  shown  in  the  record  to 
warrant  such  a  conclusion.*^ 


IV.  Constitutional  Right  to  Jury  Trial 

In  General 

13.  Nature  of  Right. — The  right  of  trial  by  jury,  in  all  common 
law  actions,  is  secured  by  the  constitutions  of  the  various  states;  aiid 

16.  See  Damages,  vol.  8,  p.  670.  19.  Deane  v.  Willamette  Bridge  Co., 

17.  State  V.  Thompson,   118  Tenn.   22  Ore.  167,  29  Pac.  440,  16  L.R.A. 
571,  102  S.  W.  349,  20  L.R.A.(N.S.)    614. 

1  and  note.  20.  Gamhart  v.   United   States,   16 

18.  Note:  20  L.R.A.(N.S.)  1  et  seq.    Wall.  162,  21  U.  S.  (L.  ed.)  275. 
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since  it  is  a  subject  of  general  legislation,  laws  affecting  it  must  be 
unifonn  in  operation  throughout  the  state.^  Though  the  right  is 
guaranteed  in  ordinary  matters  relating  to  property  and  contracts 
relating  thereto,*  constitutional  provisions  on  the  subject  apply  more 
particularly  to  criminal  felony  cases,*  though  not  always  to  misde- 
meanors.^ In  criminal  cases  generally,  the  defendant  is  entitled  to 
have  his  defense  and  theory  of  the  case  submitted  to  the  jury,  and, 
under  certain  circumstances,  even  though  the  request  comes  as  the  jury 
are  about  to  retire  *  So  imperative  is  the  right  of  a  defendant  charged 
with  crime  to  a  jury  trial  that,  if  denied  it,  he  is  not  required  to 
show  that  he  was  injured  by  reason  of  the  deprivation ;  and  without 
making  any  such  showing,  he  is  entitled  to  have  his  conviction  set 
aside.*  Courts  do  not  narrowly  construe  statutes  giving  the  right  to 
trial  by  jury.  Accordingly  it  has  been  held  that  it  is  within  the  discre- 
tion of  tibe  trial  court  to  permit  a  demand  for  a  jury  to  be  made  after 
the  case  is  called  to  be  set  for  trial,  or  to  submit  the  issues  of  fact  in 
a  case  to  a  jury  of  its  own  motion ; '  or  the  court  may  permit  a  jury 
trial,  although  notice  of  election  to  try  the  case  by  a  jury  was  not  given, 
as  required  by  statute.*  Conformably  to  the  general  rule,  however, 
the  exercise  of  discretion  by  the  judge  in  such  matters  will  not  be 
disturbed  on  appeal.*  The  guaranty  of  the  right  of  trial  by  jury  was 
intended  to  provide  for  the  future  as  well  as  the  past,  and  to  secure 
the  right  of  such  trial  in  all  cases,  whether  then  or  thereafter  aris- 
ing, which  would  properly  fall  within  those  classes  of  rights  to  which 
by  the  course  of  the  common  law  the  trial  by  jury  was  secured.*^ 
Since  the  essence  of  trial  by  jury  is  that  controverted  facts  shall  be 
decided  by  a  jury,*^  the  constitutional  right  is  preserved  in  this  regard 
when  each  party  has  one  fair  opportunity  to  present  to  a  jury  the  evi- 
dence on  which  he  claims  to  raise  an  ispue  of  fact.**  There  are  well 
defined  classes  of  cases  to  which  the  right  of  jury  trial  is  not  appli- 

1.  Silberman  v.  Hay,  59  Ohio  St.  6.  People  v.  Hartman,  103  .Cal.  242, 
682,  53  N.  E.  258,  44  L.R.A.  264.  37  Pac.  153,  42  A.  S.  B.  108. 

2.  Parsons  v.  Russel,  11  Mich.  113,  1,  See  infra,  par.  15,  as  to  liberal 
83  Am.  Dee.  728.  See  infra,  par.  32  construction  of  the  right;  and  see  in- 
et  seq.  fra,  par.  17,  as  to  demand  generally. 

3.  Flint  Biver  Steamboat  Co.  v.  8.  Sholin  v.  Skamania  Boom  Co.,  56 
Foster,  5  Oa.  194,  48  Am.  Dec.  248;  Wash.  303,  105  Pac.  632,  28  L.R.A. 
Saco  V.  Wentworth,  37  Me.  165,  58  (N.S.)  1053. 

Am.  Dec.  786  and  note ;  State  v.  Gerry,  9.  Graham  v.  Middleby,  213  Mass. 

68  N.  H.  495,  38  Atl.  272,  38  L.B.A.  437,  100  N.  E.  750,  Ann.  Cas.  1914A 

228.  384,  43  L.B.A.(N.S.)  977. 

4.  McGinnis    ▼.    State,    9    Humph.  10.  Wiggins   v.    Williams,   36   Fla. 
(Tenn.)   43,  49  Am.  Dec.  697.     See  637,  18  So.  859,  30  Lit. A.  754. 
infra,  par.  25.  11.  See  supra,  par.  4  et  seq. 

5.  Campbell  v.  State,  63  Tex.  Crim.  12.  Bothwell  v.  Boston  Elevated  B. 
596,  141  S.  W.  232,  Ann.  Cas.  1913D  Co.,  215  Mass.  467,  102  N.  E.  665, 
858.  Ann.  Cas.  1914D  275  and  note. 
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cable,  notably  those  in  equity  and  in  other  matters  where  by  the 
course  of  the  common  law  the  right  of  jury  trial  did  not  exist.^* 
But  even  in  proceedings  to  which  the  right  of  jury  trial  does  not 
ordinarily  relate,  it  is,  of  course,  within  the  power  of  the  court  to 
call  a  jury  to  try  a  disputed  question  of  fact^*  Municipal  corpora- 
tions, being  creatures  of  legislation,  have  no  constitutional  guaranty 
of  trial  by  jury,  and  therefore  such  right  may  be  denied  them.** 

14.  Right  at  Common  Law  as  Test. — The  constitutional  right  to  a 
trial  by  jury  applies  only  to  cases  in  which  the  prerogative  existed  at 
common  law,  or  was  secured  by  statute  at  the  time  the  constitution 
was  adopted ;  *•  and  not  in  those  cases  where  the  right  and  the  remedy 
with  it  are  thereafter  created  by  statute,  nor  where  the  cause  was 

18.  See   infra,  par.   14,   as   to  the  rier,  103  111.  367,  42  Am.  Rep.  10; 

right  according  to  the  course  of  the  People  v.  Hill,  163  III.  186,  46  N.  E. 

common  law;  mfra,  par.  27  et  seq.,  as  796,  36  L,Il.A.  634;  Standidge  v.  Chi- 

to  the  rules  in  equity  proceedings;  and  cago  Rys.  Co.,  254  111.  254,  98  N.  E. 

infra,  par.  33,  as  to  statutory  and  sum-  963,  Ann.  Caa.  1913C  65,  40  L.R.A. 

mary  procee<tings.  (N.S.)  529;  Lindsay  v.  Lindsay,  257 

14.  Note:  Ann.  Cas.  1913D  458.  111.  328,  100  N.  E.  892,  Ann.  Cas. 
See  also  Equity,  vol.  10,  p.  529.  1914A  1222,  45  L.R.A.(N.S.)  908  and 

15.  Note:  48  Am.  Dec.  193.  note;  Anderson  v.  Caldwell,  91  Ind. 

16.  Thompson  v.  Utah,  170  U.  S.  451,  46  Am.  Rep.  613;  State  v.  Hen- 
343,  18  S.  Ct.  620,  42  U.  S.  (L.  ed.)  derson,  145  la.  657,  124  N.  W.  767, 
1061;  Capital  Traction  Co.  v.  Hof,  Ann.  Cas.  1912 A  1286;  Atkinson  v. 
174  U.  S.  1,  19  S.  Ct.  580,  43  U.  S.  J.  R.  Crowe  Coal,  etc.,  Co.,  80  Kan. 
(L.  ed.)  873;  Grand  Rapids,  etc.,  R.  161,  102  Pac.  50,  106  Pac.  1052,  18 
Co.  V.  Sparrow,  36  Fed.  210,  1  L.R.A.  Ann.  Cas.  242,  39  L.R.A.(N.S.)  31; 
480  and  note;  Southern  Steel  Co.  v.  In  re  Kinsel,  64  Kan^  1,  67  Pac.  634, 
Hopkins,  157  Ala.  175,  47  So.  274,"  56  L.R.A.  475;  Comingor  v.  Louisville 
131  A.  S.  R.  20,  16  Ann.  Cas.  690,  20  Trust  Co.,  128  Ky.  697, 108  S.  W.  950, 
L.R.A.(N.S.)  848;  Kirkland  v.  State,  111  S,  W.  681, 129  A.  S.  R.  322;  Knee 
72  Ark.  171,  78  S.  W.  770,  105  A.  S.  v.  Baltimore  City  Pass.  R.  Co.,  87  Md. 
R.  25  and  note,  2  Ann.  Cas.  242,  65  623,  40  Atl.  890,  42  L.R. A.  363 ;  Both- 
KR.A.  76;  Buckman  v.  State,  34  Fla.  well  v.  Boston  Elevated  R.  Co.,  215 
48,  15  So.  697,  24  L.R.A.  806;  Hunt  Mass.  467,  102  N.  E.  6G5,  Ann.  Cas. 
V.  Jacksonville,  34  Fla.  504,  16  So.  1914D  275;  Lommen  v.  Minneapolis 
398,  43  A.  S.  R.  214;  Wiggins  v.  Will-  Gaslight  Co.,  65  Minn.  196,  68  N.  W. 
iams,  36  Fla.  637,  18  So.  859,  30  53,  60  A.  S.  R.  450,  33  L.R.A.  437; 
L.R.A.  754;  Camp  Phosphate  Co.  v.  State  v.  Wagener,  74  Minn.  5J8,  77 
Anderson,  48  Fla.  226,  37  So.  722,  111  N.  W.  424,  73  A.  S.  R.  369,  42  L.R.A. 
A.  S.  R.  77;  Pugh  v.  Bowden,  54  Fla.  749;  Peters  v.  Duluth,  119  Minn.  96, 
302,  45  So.  499,  14  Ann.  Cas.  816;  137  N.  W.  390,  41  L.R.A. (N.S.)  1044; 
Flint  River  Steamboat  Co.  v.  Foster,  Mound  City  Land,  etc.,  Co.  v.  Miller, 
5  Ga.  194,  48  Am.  Dec.  248;  Christ-  170  Mo.  240,  70  S.  W.  721,  94  A.  S. 
ensen  v.  Hollingsworth,  6  Idaho  87,  53  R.  727,  60  L.R.A.  190 ;  Eckrich  v.  St. 
Pac.  211,  96  A.  S.  R.  256 ;  Shields  v.  Louis  Transit  Co.,  176  Mo.  621,  75  S. 
Johnson,  10  Idaho  476,  79  Pac.  391,  W.  755,  98  A.  S.  R.  517,  62  L.R.A. 
3  Ann.  Cas.  246;  Portneuf  Irrigating  911;  Howard  v.  Strode,  242  Mo.  210, 
Co.  V.  Budge,  16  Idaho  116,  100  Pac.  146  S.  W.  792,  Ann.  Cas.  1913C  1057; 
1046,  18  Ann.  Cas.  674  and  note:  In  Chessman  v.  Hale,  31  Mont.  577,  79 
re  Dawson,  20  Idaho  178,  117  Pac.  Pac.  254,  3  Ann.  Cas.  1038,  68  L.R.A. 
696,  35  L.R.A.(N.S.)  1146;  In  re  Fer-  410;  Copp  v.  Hennicker,  55  N.  H.  179, 
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already  a  subject  of  equity  jurisprudence,*'  nor  in  civil  cases  of  admi- 
ralty or  maritime  jurisdiction  for  seizures  under  laws  of  impost,  navi- 
gation or  trade  of  the  United  States,  where  the  ^seizures  are  made  on 
waters  navigable  from  the  sea.*^  The  general  rule  stated  is  not  to  be 
narrowly  construed,  however,  for  constitutional  provisions  may  very 
properly  be  construed  as  not  limiting  the  right  strictly  to  those  cases 
in  which  it  had'  existed  before  the  adoption  of  the  constitution,  but 
may  further  extend  it  to  such  new  cases  of  like  nature  as  may  after- 
wards arise.**  Such  provisions  relative  to  this  right  are  not  intended 
to  increase  or  to  extend  it,  unless  the  constitution  expressly  so  pro- 
vides or  the  right  is  necessarily  implied ;  *®  nor  are  they  meant  to 
restrict  or  impair  the  right.*    They  simply  guarantee  the  continuance 

20  Am.  Rep.  194;  State  ▼.  Saundera,  parte  Eeeler,  46  8.  G.  637,  23  S.  E. 

66  N.  H.  39,  25  Atl.  588,  18  L.R.A.  865,  55  A.  S.  R.  785,  31  L.R.A.  678; 

646;  JItate  v.  Almy,  67  N.  H.  274,  28  Shaw  v.  Shaw,  28  S.  D.  221,  133  N. 

Atl.    372,    22    L.R.A.    744;    State    v.  W.   292,  Ann.   Cas.   1914B   554  and 

Gerry,  68  N.  H.  495,  38  Atl.  272,  38  note;  Ex  parte  Allison,  99  Tex.  455, 

L.R.A.  228;  Scudder  v.  Trenton  Del-  90  S.  W.  870,  122  A.  8.  R.  653,  2 

aware  Fafls  Co.,  1  N.  J.  Eq.  694,  23  L.R.A.(N.S.)  1111;  MiUer  v.  Com.,  88 

Am.  Dec.  756;  Seward  v.  Denver,  etc.,  Va.  618,  14  S.  E.  161,  342,  979,  15 

R.  Co.,  17  N.  M.  557,  131  Pac.  980,  L.R.A.    441;    State    v.    Doherty,    16 

46  L.R.A.(N.S.)  242;  Beekman  v.  Sar-  Wash.  382,  47  Pac.  958,  58  A.  S.  R. 

atoga,  etc.,  R.  Co.,  3  Paige   (N.  Y.)  39;  State  v.  McDowell,  61  Wash.  398, 

44,  22  Am.  Dec.  679;  Livingston  v.  112  Pac.  521,  Ann.  Cas.  1912C  782, 

New  York,  8  Wend.   (N.  Y.)   85,  22  32  L.R.A.(N.S.)  414. 

Am.  Dec.  622;  People  v.  Dunn,  157  Notes:  48  Am.  Dec.  186;  43  L.R.A. 

N.  Y.  528,  52  N.  E.  672,  43  L.R.A.  48;  1  Ann.  Cas.  703;  6  Ann.  Cas.  641; 

247;  People  v.  Cosmo,  205  N.  Y.  91,  Ann.  Cas.  1913C  161  et  seq. 

98  N.  E.  408,  39  L.R.A.(N.S.)   967;  17.  Hathome  v.  Panama  Park  Co.. 

Barry  v.  Traux,  13  N.  D.  131,  99  N.  44  Fla.  194,  32  So.  812,  103  A.  S.  R. 

W.  769,  112  A.  S.  R.  662,  3  Ann.  Cas.  138  and  note.     See  infra,  par.  27  et 

191  and  note,  65  L.R.A.  762 ;  Mason  v.  seq.,  as  to  equity  proceedings ;  and  see 

State,  58  Ohio  St.  30,  50  N.  E.  6,  41  infra,  par.  23  and  25,  aa  to  other  pro- 

Li.R.A.  291;  In  re  McQuown,  19  Okla.  ceedings  not  included  within  the  con- 

347,   91   Pac.    689,    11   L.R.A. (N.S.)  stitutional  guaranty. 

1136;  State  v.  Cobb,  24  Okla.  662, 104  18.  United   States  v.  The  La  Ven- 

Pac.   361,  24  L.R.A. (N.S.)    639   and  gence,  3  Dall.  297,  1  U.  S.   (L.  ed.) 

note;  State  Bar  Commission  v.  Sulli-  610;   United  States  v.   The  Betsy,  4 

van,  35  Okla.  745, 131  Pac.  703,  L.R.A.  Cranch.  443,  2  U.  -S.    (L.  ed.)    673; 

1915D    1218;    Ex    parte    Dagley,   35  Whelan   v.   United   States,   7   Cranch 

Okla.   180,  128   Pac.  699,  44  L.R.A.  112,  3  U.  S.  (L.  ed.)  286;  The  Sarah, 

(N.S.)     389;     Deane    v.    Willamette  8  Wheat.  391,  3  U.  S.  (L.  ed.)  644; 

Bridge  Co.,  22  Ore.  167,  29  Pac.  440,  The  Margaret,  9  Wheat.  421,  6  U.  S. 

15  L.R.A.  614;  State  v.  Sengstacken,  (L.  ed.)   125;  Parsons  v.  Bedford,  3 

61  Ore.  455,  122  Pac.  292,  Ann.  Cas.  Pet.  433,  7  U.  S.  (L.  ed.)  732. 

1914B  230  and  note ;  North  Pennsyl-  19.  Colon  v.  Lisk,  153  N.  Y.  188,  47 

vania  Coal  Co.  v.  Snowden,  42  Pa.  St.  N.  E.  302,  60  A.  S.  R.  609. 

488,  82  Am.  Dec.  530  and  note;  Gunn  20.  Pillow  v.  Southwestern  Virgin- 

V.  Union  R.  Co.,  27  R.  I.  320,  62  Atl.  ia  Imp.  Co.,  92  Va.  144,  23  S.  E.  32, 

118,  2  L.R.A.(N.S.)  302;  Anderson  v.  53  A.  S.  R.  804  and  note. 

O'Donnell,  29  S.  C.  355,  7  S.  E.  523,  1.  Note:  48  Am.  Dec.  186. 
13  A.  S.  R.  728,  1  L.R.A.  632;  Ex 
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of  the  common  law  right  of  trial  by  jury.  In  other  cases  the  legis- 
lature may  extend  or  Umit  this  right,  without  violating  the  constitu- 
tion,' preserving  its  substance,  while  leaving  its  form  to  be  regulated 
from  time  to  time  as  the  legislative  power  may  deem  the  public 
interests  to  require.'  According  to  these  general  principles  if  a  stat- 
ute investing  a  court  of  equity  with  power  to  try  legal  titles  in  actions 
«nthout  the  aid  of  a  jury  is  in  effect  at  the  time  a  constitution  id 
adopted,  the  provision  in  relation  to  jury  trials  does  not  take  away  the 
power  conferred  by  the  statute.*  It  has  been  held,  however,  that  the 
adoption  of  a  new  constitution  preserving  the  right  of  trial  by  jury 
"as  heretofore  enjoyed"  does  not  necessarily  include  the  right,  which 
has  existed  by  statute  for  many  years,  of  having  the  jury  assess  the 
punishment  in  criminal  cases  whenever  there  is  an  alternative  or  dis- 
cretion in  regard  to  it'  A  statute  adopting  the  common  law  of  Eng- 
land as  part  of  the  law  of  the  state  includes  the  common  law  jury, 
both  regular  and  special;'  and  the  term  "jury,"  used  in  a  coAstitu- 
tion  or  a  statute,  will  be  understood  as  meaning  a  common  law  jury 
if  no  other  jury  had  been  known  in  law  at  the  time  of  the  adoption  of 
the  constitution.' 

15.  Inviolability  of  Right  Generally;  Limits  of  Legislative  Author- 
ity.— The  constitutional  provision  that  the  "right  of  trial  by  jury 
shall  remain  inviolate"  means  that  it  shall  not  be  destroyed  or  annulled 
by  legislation,  nor  so  hampered  or  restricted  as  to  make  the  provision 
a  nullity.'  In  this  connection  the  term  "inviolate"  connotes  freedom 
from  substantial  impairment  It  in  no  sense  imports  immunity  from 
all  regulation.'  The  cardinal  principle  is  that  the  essential  features 
of  trial  by  jury  as  known  at  the  common  law  must  be  preserved  and 
its  benefits  secured  to  all  entitled  to  that  right  *^    And  so  the  making 

2.  Anderson  v.  Caldwell,  91  Ind.  535,  10  Am.  Dec.  186  j  State  v.  Main, 
461,  46  Am.  Rep.  613;  Deane  v.  Will-  69  Conn.  123,  37  Atl.  80,  61  A.  S.  R. 
amette  Bridge  Co.,  22  Ore.  167,  29  30,  36  L.R.A.  623 ;  Flint  River  Steam- 
Pac.  440,  15  L.RA.  614.  boat  Co.  v.  Roberts,  2  Fla.  102,  48 

3.  See  infra,  par.  15  et  seq.,  as  to  Am.  Dec.  178;  McEinney  v.  State,  3 
legislative  control  of  right  of  jury  Wyo.  719,  30  Pac.  293,  16  L.R.A.  710. 
trial.                      -  See  also  infra,  par.  16. 

4.  Camp  Phosphate  Co.  v.  Ander-  9.  Beers  v.  Beers,  4  Conn.  535,  10 
son,  48  Fla.  226,  37  So.  722,  111  A.  S.  Am.  Dec.  186 ;  Humphrey  v.  Eakeley, 
R.  77.  72  N.  J.  L.  424,  60  Atl.  1097,  5  Ann. 

6.  State  V.  Hamey,  168  Mo.  167,  67  Cas.  929;  State  v.  DeLorenzo,  81  N. 
S.  W.  620,  57  L.R.A.  846.  J.  L.  613,  79  Atl.  839,  Ann.  Cas.  1912D 

6.  Eckrich  v.  St  Louis  Transit  Co.,   329. 

176  Mass.  621,  75  S.  W.  755,  98  A.  S.  Note :  48  Am.  Dec.  191. 

E.  517,  62  L.R.A.  911.  10.  Gordon  v.  Munn,  83  Kan.  242, 

7.  Pitznogle  v.  Western  Maryland  111  Pac.  177,  21  Ann.  Cas.  1299 ;  Ked- 
B.  Co.,  119  Md.  673,  87  Atl.  917,  46  die  v.  Moore,  6  N.  C.  41,  5  Am.  Dec. 
L.R.A.(N.S.)  319.  518;  Work  v.  State,  2  Ohio  St.  296, 

8.  Grim  V.  Norris,  19  Cal.  140,  79  59  Am.  Dec.  671. 

Am.  Dec.  206 ;  Beers  v.  Beers,  4  Conn.       Note :  Ann.  Cas.  1914B  1185. 
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of  reaaonable  regulations  and  conditions  in  regard  to  the  enjoyment  of 
the  right  is  not  a  denial  or  impairment  thereof^^^  whereas  a  law  con* 
t€tining  arbitrary  and  unreasonable  provisions,  made  with  the  inten- 
tion of  annihilating  or  impairing  the  right,  will  not  be  upheld.^*  The 
legislature  has  no  power  to  deprive  a  person  of  the  right  of  trial  by 
jury,  in  cases  in  which  such  right  is  secured  to  him  by  the  constitu- 
tion, either  directly  or  by  conferring  jurisdiction  on  a  court  of  equity 
to  try  cases,  the  trial  of  which,  by  jury,  is  a  matter  of  right  in  a  com- 
mon law  court.^'  It  is  sufficient,  and  within  the  reasonable  intend- 
ment of  the  constitutional  guarantee,  if  the  trial  by  jury  be  not 
impaired,  although  it  may  be  subjected  to  new  modes,  and  even  ren- 
dered more  expensive,  if  the  public  interest  demands  such  alteration; 
and  whatever  nature  of  regulations  or  restrictions  of  that  right  existed 
in  practice  at  the  time  of  the  adoption  of  the  constitution  of  a  state, 
it  has  ever  since  been  lawful  to  maintain,  and  now  is  lawful  to  estab- 
lish.^* Accordingly,  the  legislature  may  designate  or  change  the  man- 
ner in  which  jurors  shall  be  selected ;  ^*  or  change  the  mode  of  procur- 
ing and  impaneling  a  jury ;  ^*  or  create  new  rights  unknown  to  the 
common  law,  and  provide  for  their  determination  without  a  jury;  *' 
or  organize  new  tribunals  without  common  law  powers  to  adjudicate 
such  new  rights  without  a  jury ;  *®  or  otherwise  impose  restrictions  or 
regulations  on  the  exercise  of  the  right  so  long  as  its  substance  and  its 
vital  purposes  are  conserved. *•  But  a  mere  change  in  the  form  of 
an  action  will  not  authorize  the  submission  of  common  law  rights 
in  the  trial  of  which  according  to  the  course  of  the  common  law  a 
jury  was  employed  to  a  court  in  which  no  provision  is  made  to  secure 
a  jury  trial.*®  On  the  theory  that  the  right  of  jury  trial  is  incident 
to  the  right  of  action,  it  is  apparent  that  if  the  power  exists  in  the 
legislature  to  do  away  with  a  cause  of  action  in  any  case  in  the  exer- 

11.  Conneau  v.  Geis,  73  Cal.  176,  14  839,  Ann.  Cas.  1912D  329.  See  infra, 
Pac.  580,  2  A.  S.  R.  785.  par.  51  et  seq. 

Note:  98  A.  S.  R.  638.  16.  Stokes  v.  People,  53  N.  Y.  164, 

See  infra,  par.  16,  as  to  partienlar  13  Am.  Rep.  492. 

z^^lations  and  restrictions.  17.  Wiggins   v.    Williams,    36   Fla. 

12.  Saco  V.  Wentworth,  37  Me.  165,  637,  18  So.  859,  30  L.R.A.  754;  Stan- 
68  Am.  Dec.  756;  State  v.  Gurney,  37  didge  v.  Chicago  Rys.  Co.,  254  111.  524, 
Me.  156,  58  Am.  Dec.  782.  98  N.  E.  963,  Ann.  Cas.  1913C  65,  40 

Note:  98  A.  S.  R.  538.  L.R.A. (N.S.)  529. 

13.  State  Bank  v.  Cooper,  2  Yerg.  18.  Wiggins  v.  Williams,  36  Fla. 
(Tenn.)  599,  24  Am.  Dec.  517.  See  637,  18  So.  859,  30  L.R.A.  754;  Lind- 
also  infra,  par.  32.  say  v.  Lindsay,  257  111.  328,  100  N.  E. 

14.  Knee  v.  Baltimore  City  Pass  R.  892,  Ann.  Cas.  1914A  1222,  45  L.R.A. 
Co.,  87  Md.  623,  40  Atl.  890,  42  L.R.A.  (N.S.)  908. 

363.  19.  See  infra,  par.  16. 

15.  PaAer  v.  People,  13  Colo.  155,  20.  Wiggins  v.  Williams,  36  Fla. 
21  Pac.  1120,  4  L.R.A.  803;  State  v.   637,  18  So.  859,  30  L.R.A.  754. 

De  Lorenzo,  81  N.  J.  L.  613,  79  Atl. 
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cise  of  the  police  power  of  the  state,  and  to  convert  such  right  into 
a  statutory  indemnity  fixed  and  certain,  then  the  right  of  trial  by 
jury  is  thereafter  no  longer  involved  in  such  cases.*  Always,  how- 
ever, in  view  of  the  provision  of  the  constitution  that  the  cherished 
right  of  trial  by  jury  shall  remain  inviolate,  the  statute  should  be 
liberally  construed  in  favor  of  the  right,  and  the  inclination  of  the 
court  should  be  to  protect  and  enforce  the  right.^  The  judiciary,  no 
more  than  the  legislature,  can  deny  to  any  litigant  the  right  of  trial 
by  jury  in  a  case  appropriate  to  such  a  mode  of  trial.' 

16.  Particular  Regulations  and  Restrictions. — ^W^ithin  the  limits  of 
the  rule  permitting  reasonable  regulations  of  or  restrictions  on  the 
right  of  jury  trial,*  the  legislature  may  provide  that  on  a  trial  of  a 
common  law  action  the  court  may,  in  addition  to  the  general  verdict, 
require  specific  answers  to  special  interrogatories,  and,  when  a  con- 
flict is  found  between  the  two,  render  such  judgment  as  the  answers  to 
the  special  questions  compel ;  *  or  may  require  that  a  bond  or  recogni- 
zance be  given  as  a  prerequisite  to  the  exercise  of  the  right ;  •  or  that 
the  reasonable  fees  and  expenses  of  a  trial  in  civil  cases  be  paid  or 
secured  in  advance ; '  or  that  an  affidavit  or  other  reasonable  assur- 
ance as  to  there  being  an  issuable  defense  be  made ;  ®  or  that  a  notice 
be  filed  within  a  prescribed  time ;  ®  or  that  a  demand  or  other  season- 
able request  be  made  as  a  preliminary  to  such  trial. **^  Within  like 
limitations  and  subject  to  the  same  tests,  courts  both  of  law  and  of 
equity  have  an  inherent  right  to  adopt  rules  regulating  the  manner 
in  which  the  right  to  a  jury  trial  shall  be  asserted,  but  such  rules, 
in  addition  to  being  reasonable,  must  be  eflTicient  to  accomplish  the 
purposes  for  which  adopted.** 

17.  Demand  for  Jury. — It  is  competent  for  the  legislature  to  enact 
a  law  providing  that  in  civil  actions  a  party  shall  not  be  entitled  to 
trial  by  jury,  unless  he  files,  within  the  time  therein  prescribed,  a 
notice  that  he  desires  it,  or  a  demand  for  such  trial,  such  being  only  a 
reasonable  regulation.*^    But  such  a  law  to  be  valid  must  be  uniform 

1.  State  v.  Clausen,  65  Wash.  156,  Note:  98  A.  S.  R.  540. 
117  Pac.  1101,  37  L.R.A.(N.S.)  466.  7.  See  infra,  par.  18. 

2.  Morrison  Hotel,  etc.,  Co.  v.  Kirs-  8.  Fidelity,  etc.,  Co.  v.  United 
ner,  245  111.  431,  92  N.  E.  285,  137  A.  States,  187  U.  S,  315,  23  S.  Ct.  120, 
S.  R.  335.  47  U.  S.  (L.  ed.)  194;  Thomas  v.  Amer- 

3.  North  Pennsylvania  Coal  Co.  v.  ican  Freehold  Land,  etc.,  Co.,  47  Fed. 
Snowden,  42  Pa.  St.  488,  82  Am.  Dec.  550,  12  L.B.A.  681. 

530.  Note :  98  A.  S.  R.  543. 

4.  See  supra,  par.  15.  9.  Foster  v.  Morse,  132  Mass.  354, 

5.  Walker  v.  New  Mexico,  etc.,  R.   42  Am.  Rep.  438. 

Co.,  165  U.  S.  593,  17  S.  Ct.  421,  41       10.  Petri  v.  Fond  du  Lac  First  Nat. 

U.  S.  (L.  ed.)  837.  Bank,  83  Tex.  424,  18  S.  AV.  752,  29 

6.  Flint    River    Steamboat    Co.    v.  A.  S.  R.  657.    See  also  infra,  par.  17. 
Foster,  5  Ga.  194,  48  Am.  Dec.  248       11.  Note:  Ann.  Cas.  1914B  1184. 
and  note.  12.  Indianapolis  Northern  Traction 
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in  its  operation.^*  As  a  general  rule  failure  to  demand  a  jury  is  a 
waiver  of  the  right  to  a  jury  trial ;  **  although  where  a  party  fails 
to  make  such  demand  the  court  is  not  required  to  try  the  case  if  in 
his  discretion  a  jury  trial  is  to  be  preferred.^*  As  has  been  pointed 
out  in  a  preceding  paragraph,  the  courts,  generally,  are  not  inclined 
so  to  construe  the  statutes  as  to  preclude  enjoyment  of  the  right.^* 
Following  this  principle,  it  has  been  ruled  that  a'  statute  requiring  a 
demand  for  a  jury  to  be  indorsed  on  the  pleadings  .does  not  neces- 
sarily make  such  requirement  mandatory.^^  And  so  it  has  been 
held  that  when  a  judgment  by  confession  under  power  of  attorney 
has  been  Vacated  on  motion,  because  the  power  was  not  sufficient  to 
authorize  the  attorney  to  appear  for  all  the  defendants,  a  demand  by 
them  for  a  jury  trial,  with  a  tender  of  fees  therefor,  is  in  apt  time 
if  made  immediately  on  the  vacation  of  judgment.  It  need  not  be 
made  at  the  time  the  court  is  asked  to  set  aside  the  judgment.^® 
For  a  like  reason,  failure  to  demand  a  jury  and  pay  the  fee  on  the 
day  required  by  the  statute  is  not  of  itself  sufficient  to  defeat  the 
right;  but  it  will  be  generally  found  in  cases  so  holding  that  a  jury 
was  in  attendance  on  the  court,  and  that  no  injury  would  result  from 
delay. ^'  Defendants  cannot  avoid  the  effect  of  their  neglect  to  demand 
a  jury  trial  on  the  theory  that,  the  suit  being  to  enforce  a  lien,  and 
therefore  of  equitable  jurisdiction,  a  demand  for  a  jury  would  have 
been  an  idle  formality  and  of  no  avail.  One  who  consents  to  the 
trial  of  a  cause  by  the  court  without  a  jury  cannot  insist  on  appeal 
that  it  was,  because  of  that  fact,  tried  on  a  wrong  theory,  to  his 
injury.*^  It  has  been  held  that  an  intervener  may  be  entitled  to  a 
jury  trial,  though  none  is  demanded  by  the  plaintiflP  or  defendant* 

18.  Payment  of  Fees  as  Prerequisite  of  Right. — Statutes  providing 
that  the  party  demanding  a  jury  must  prepay  or  deposit  in  court 
the  fees  therefor,  that  a  failure  to  do  so  shall  constitute  a  waiver  of 

Co.  V.  Brennan,  174  Ind.  1,  87  N.  E.  16.  See  supra,  par.  15. 

215,  90  N.  E.  65,  68,  91  N.  E.  503,  30  17.  Western  Union  Tel.  Co.  v.  Mer- 

I..B.A.(N.S.)  85;  Baltimore  City  Pass  rill,  144  Ala.  618,  39  So.  121,  113  A. 

By.  Co.  V.  Nugent,  86  Md.  349,  38  Atl.  S.  R.  66. 

779,  39  L.R. A.  161 ;  Foster  v.  Morse,  18.  Morrison  Hotel,  etc.,  Co.  v.  Kirs- 

132  Mass.  354,  42  Am.  Rep.  438.  ner,  245  111.  431,  92  N.  E.  285,  137  A. 

Note:  98  A.  S.  R.  544.  S.  R.  335. 

13.  Silberman  v.  Hey,  59  Ohio  582,  19.  Petri  v.  Fond  du  Lac  First  Nat. 
53  N.  E.  258,  44  L.R.A.  264.  Bank,  83  Tex.  424,  18  8.  W.  752,  29 

14.  Indianapolis  Northern  Traction  A.  S.  R.  657. 

Co.  V.  Brennan,  174  Ind.  1,  87  N.  E.  20.  Indianapolis  Northern  Traction 

215.  90  N.  E.  65,  68,  91  N.  E.  503,  30  Co.  v.  Brennan,  174  Ind.  1,  87  N.  E. 

Ii.R.A.(N.S.)    85;    Haley   v.    Eureka  215,  90  N.  E.  65,  68,  91  N.  E.  603,  30 

County  Bank,  21  Nev.  127,  26  Pac.  L.R.A.  (N.S.)  85. 

64,  12  L.R.A.  815.                    -  1.  Lacroix  v.  Menard,  3  Mart.  N.  S. 

15.  Thornton  v.  Travelers'  Ins.  Co.,  (La.)  339,  15  Am.  Dec.  161. 
116  Ga.  121,  42  S.  B.  287,  94  A.  S.  R. 
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the  right,  and  that  the  amount  so  paid  shall  be  taxed  as  costs  against 
the  losing  party  are  generally  held  constitutional,  as  imposing  the  per- 
formance of  a  valid  and  reasonable  condition ;  •  provided,  of  course, 
as  in  case  of  demand,  such  a  statute  is  uniform  in  its  operation.*  The 
right  of  trial  by  jury  does  not  include  the  services  of  a  jury  without 
cost,  but  is  of  the  same  nature  as  the  right  to  have  ofticial  services 
performed  by  public  oflScers,  and  a  requirement  for  the  payment  of 
a  reasonable  aipount  for  jury  fees,  such  as  will  necessarily  be  required 
in  every  jury  trial,  is  not  a  denial  of  or  encroachment  on  the  right* 
Just  as  the  prepayment  of  a  jury  fee  by  the  plaintiflF  has  never  been 
deemed  an  infringement  on  the  right  to  a  trial  by  jury,  so  the  pre- 
payment by  the  defendant  cannot  be  so  regarded,  when  it  is  made 
at  his  own  option,  and  followed  by  the  same  consequences  as  when 
paid  by  the  plaintiff.* 

19.  Federal  Guaranty  of  Right — ^The  provisions  of  the  federal  con- 
stitution guaranteeing  the  preservation  of  the  common  law  right  to 
trial  by  jury  are  a  restriction  upon  the  federal  government,  and 
not  upon  the  states.*  This  limitation  is  as  true  of  the  first  eight 
articles  of  the  amendments  to  that  instrument  as  it  is  of  clause  3 
of  section  2  of  article  III  of  the  constitution,  that  the  trial  of  all 
crimes,  except  in  cases  of  impeachment,  shall  be  by  jury.'     FoUow- 

2.  Conneau  v.  Geis,  73  Cal.  176,  14  24  U.  S.  (L.  ed.)  436;  Eilenbecker  v. 
Pac.  580,  2  A.  S.  R.  785:  Williams  v.  District  Court,  134  U.  S.  31,  10  S.  Ct. 
Gottschalk,  231  111.  175,  83  N.  E.  141,  424,  33  U.  S.  (L.  ed.)  801;  Hailinger 
12  Ann.  Gas.  376 ;  Morrison  Hotel,  etc.,  v.  Davis,  146  U.  S.  314,  13  S.  Ct.  105, 
Co.  V.  Kirsner,  245  111.  431,  92  N.  E.  36  U.  S.  (L.  ed.)  986;  Alford  v.  State, 
285,  137  A.  S.  R.  335;  Randall  v.  170  Ala.  178,  54  So.  213,  Ann.  Cas. 
Kehlor,  60  Me.  37,  11  Am.  Rep.  169;  1912C  1093;  People  v.  IlUnois  State 
Knee  v.  Baltimore  City  Pass.  R.  Co.,  Reformatory,  148  111.  413,  36  N.  E. 
87  Md.  623,  40  Atl.  890,  42  L.R.A.  76,  23  L.R.A.  139;  Joseph  v.  Bidwell, 
363;  Eckrich  v.  St.  Louis  Transit  Co.,  28  La.  Ann.  382,  26  Am.  Rep.  102; 
176  Mo.  621,  75  S.  W.  755,  98  A.  S.  Bothwell  v.  Boston  Elevated  R.  Co., 
R.  517,  62  L.R.A.  911;  Humphrey  v.  215  Mass.  467,  102  N.  E.  665,  Ann. 
Eakeley,  72  N.  J.  L.  424,  60  AtL  1097,  Cas.  1914D  275  and  note;  Eckrich  v. 
5  Ann.  Cas.  929.  St.  Louis  Transit  Co.,  176  Mo.  621,  76 

Notes:   98   A.   S.   R.  539;   5   Ann.  S.  W.  755,  98  A.  S.  R.  517,  62  L.R.A. 

Cas.  930;  Ann.  Cas.  1914B  1184.  911;  Lee  v.  Tillotson,  24  Wend.   (N. 

3.  Silberman  v.  Hay,  59  Ohio  582,  Y.)  337,  35  Am.  Dec.  624;  Middleton 
53  N.  E.  258,  44  L.R.A.  264.  See  v.  Whitridge,  213  N.  Y.  499,  108  N.  E. 
supra,  par.  17,  for  the  same  provision  192,  Ann.  Cas.  1916C  856;  Hall  v. 
as  to  demand.  Armstrong,  65  Vt.  421,  26  AtL  592,  20 

4.  Morrison  Hotel,  etc.,  Co.  v.  Kirs-  L.R.A.  366;  Miller  v.  Com.,  88  Va. 
ner,  245  lU.  431,  92  N.  E.  285,  137  A.  618,  14  S.  E.  161,  342,  979,  15  L.R.A. 
S.  R.  335.  441 ;  State  v.  McDowell,  61  Wash.  398, 

5.  Randall  v.  Kehlor,  60  Me.  37,  11  112  Pac.  521,  Ann.  Cas.  1912C  182,  32 
Am.  Rep.  169.  L.R.A.(N.S.)  414. 

6.  Edwards  v.  Elliott,  21  Wall.  532,  Notes :  48  Am.  Dec.  185 ;  25  L.R.A. 
22  U.  S.  (L.  ed.)  487;  Walker  v.  Sau-  68;  43  L.R.A.  34;  4  Ann.  Cas.  508. 
vinet,  02  U.  S.  90,  23  U.  S.   (L.  ed.)  7.  MuiTay  v.  Hoboken  L.,  etc.,  Co., 
678;  Pearson  v.  Yewdall,  95  U.  S.  294,  18  How.  272,  15  U.  S.  (L.  ed.)   372; 
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ing  this  principle  it  has  been  held  that  the  states  have  the  power 
to  abolish  trial  by  jury,  and  a  fortiori  to  modify  or  alter  the  existing 
system.^  And,  for  like  reason,  the  refusal  of  a  state  court  to  grant  a 
jury  trial  is  not  a  denial  of  a  right  protected  by  that  instrument,  even 
though  it  may  have  been  clearly  erroneous  to  construe  the  laws  of 
the  state  as  justifying  the  refusal.'  Of  course  a  state  cannot  deprive 
a  person  of  his  property  without  due  process  of  law,  but  this  does  not 
necessarily  imply  that  all  trials  in  the  state  courts  affecting  the  prop- 
erty of  persons  must  be  by  jury.^^  Neither  is  a  trial  by  jury  in  suits 
at  common  law  pending  in  the  state  courts  a  privilege  or  immunity 
of  national  citizenship,  which  the  states  are  forbidden  by  the  four- 
teenth amendment  to  abridge.^*  Where,  however,  a  criminal  prosecu- 
tion is  conducted  either  in  the  name  or  under  the  authority  of  the 
United  States,  except  in  those  petty  offenses  which,  according  to  the 
common  law,  may  be  proceeded  against  summarily,  the  guarantee  of 
an  impartial  jury  to  the  accused  secures  to  him  the  right  to  a  jury  trial 
the  first  time,  and  in  whatever  court,  he  is  put  on  trial.^*  And  this 
requirement  is  met  if  the  trial  is  had  according  to  the  settled  course 
of  judicial  proceedings.** 

20.  Seventh  Amendment  of  Federal  Constitution;  Guaranty  of 
Right  of  Jury  Trial. — ^In  common  with  the  provisions  of  the  federal 
constitution  generally  relating  to  jury  trial,  the  seventh  amendment 
of  that  instrument  providing  "that  in  suits  at  common  law  where  the 
value  in  controversy  shall  exceed  $20,  the  right  of  trial  by  jury  shall 
be  preserved,"  does  not  control  the  action  of  the  several  states  in 
abridging  trial  by  jury  within  their  own  jurisdiction.  It  applies  only 
to  the  courts  and  Congress  of  the  United  States.**    On  principle,  it 

Callan  v.  Wilson,  127  U.  S.  540,  8  S.  L.B.A.(N.S.)  362.  See  also  Civil 
Ct.  1301,  32  U.  S.  (L.  ed.)  223;  Eilen-  Rights,  vol.  5,  p.  601  et  seq. 
becker  v.  District  Court,  134  U.  S.  31,  12.  Callan  v.  Wilson,  127  U.  S.  540, 
10  S.  Ct.  424,  33  U.  S.  (L.  ed.)  801.  8  S.  Ct.  1301,  32  U.  S.  (L.  ed.)  223; 
See  infra,  par  21,  as  to  the  7th  amend-  State  v.  Mam,  69  Conn.  123,  37  Atl. 
ment  in  particular.  ^^'  ^^  ^-  S.  R.  30,  36  L.R.A.  623 ; 

8.  Seward  v.  Denver,  etc.,  R.  Co.,  17  ^f  i.%^??^^^^«^  ^^^^J'  }^l  ^'^' 
N.  M.  557,  131  Pac.  980,  46  L.R.A.  ^^4,  60  S.  E.  418  126  A  S.  R.  489; 
/XT  R  \  9A9  Brown  v.  Epps,  91  Va.  726,  21  S.  E. 

^  i^'J     1   A        n      '7(\A  119,  27  L.R,A.  676. 

Wote:  1  Ann   Las.  7U4.  ^^^^,  ^  L  j^^  ^^  ^^ 

TT%T9    I?t   Ct    3^^^  ^^'  ^^^^^^^   ^'    Sauvinet,   92  U.    S. 

U.   b.   389,  16  b.  Lt.  d44,  40   U.   b.   qq^  23  U.  S.  (L.  ed.)  678. 

(L-  «^-)  ^^^'    „        ,        ^.  vT  Tx   on  14-  Bothwell  V.  Boston  Elevated  R. 

10.  State  V.  Saunders,  66  N.  H.  39,  Co.,  215  Mass.  467,  102  N.  E.  665, 
25  Atl.  588,  18  L.R.A.  646;  Gunn  v.  Ann.  Cas.  1914D  276  and  note.  Se^ 
Union  R.  Co.,  27  R.  I.  320,  62  Atl.  118,  supra,  par.  19,  as  to  the  principle  gen- 
2  L.R.A.(N.S.)  362.  erally;  and  see  infra,  par.  21,  as  to 

11.  Walker  v.  Sadvinet,  92  U.  S.  90,  that  part  of  the  seventh  amendment 
23  U.  S.  (L.  ed.)  678;  Gunn  v.  Union  which  relates  to  the  re-examination  of 
R.  Co.,  27  R.  I.  320,  62  Atl.  118,  2  issues  of  fact  tried  by  jury. 
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is  cleax  also  that  this  amendment  does  not  apply  to  courts  of  equity^^^ 
or  in  matters  of  admiralty  jurisdiction.**  Furthermore,  suits  against 
the  government  in  the  court  of  claims,  whether  reference  be  had  to  the 
claimant's  demand,  or  to  the  defense,  or  to  any  set-oflP,  or  counter- 
claim which  the  government  may  assert,  are  not  controlled  by  this 
amendment.*^  In  conformity  with  the  principle  stated,  certain  state 
statutes  have  been  held  to  be  no  infringement  of  the  right.  For 
example,  this  amendment  does  not  affect  the  power  of  the  states  to 
legislate  on  the  question  of  compulsory  arbitration  in  civil  actions.** 
In  its  positive  aspect,  and  within  its  guaranty,  it  has  been  held  that 
a  statute  which  declares  that  an  occupying  claimant  shall  not  be  turned 
out  of  possesison  until  he  shall  be  paid  for  lasting  and  valuable 
improvements  made  by  him,  and  directs  the  courts  of  the  United  States 
in  a  suit  at  law  to  appoint  commissioners  to  value  the  same,  is  repug- 
nant to  its  provisions  inasmuch  as  the  question  of  compensation  for 
improvements  in  a  suit  at  common  law  must  be  submitted  to  a 
jury.**  In  the  federal  courts  the  right  secured  by  this  portion  of 
the  amendment  cannot  be  dispensed  with,  except  by  the  assent  of 
the  parties  entitled  to  it,  nor  can  it  be  impaired  by  any  blending 
with  a  claim,  properly  cognizable  at  law,  of  a  demand  for  equitable 
relief  in  aid  of  the  legal  action  or  during  its  pendency.  Such  aid  in 
the  federal  courts  must  be  sought  in  separate  proceedings,  to  the  end 
that  the  right  to  a  trial  by  a  jury  in  the  legal  action  may  be  preserved 
intact.**  This  amendment  secures  unanimity  in  finding  a  verdict 
as  an  essential  feature  of  trial  by  jury  in  common  law  cases;  and  it 
has  been  held  that  an  act  of  Congress  could  not  impart  the  power 
to  change  the  constitutional  rule,  and  could  not  be  treated  as  attempt- 
ing to  do  so.* 

21.  Seventh  Amendment  as  Affecting  Re-ezamination  of  Facts 
Tried  by  Jury. — ^Besides  the  provision  treated  in  the  preceding  para- 
graph, the  seventh  amendment  to  the  federal  constitution  provides 
that  no  fact  tried  by  a  jury  shall  be  otherwise  re-examined  in  any 
court  of  the  United  States  than  according  to  the  rules  of  the  common 
law.  Two  modes  only  were  known  to  the  common  law  for  the  exam- 
ination of  facts  once  tried  by  a  jury;  to  wit:  the  granting  of  a  new 

15.  Parsons  v.  Bedford,  3  Pet.  433,  Y.)   337,  35  Am.  Dec.  624. 

7  U.  S.  (L.  ed.)  732;  Shields  v.  Thorn-  Notes:    25   L.R.A.    68   et   seq.;    29 

as,  18  How.  253, 15  U.  S.  (L.  ed.)  368;  L.R.A.  819. 

Luria  v.  United  States,  231  U.  S.  9,  See  infra,  par.  31,  as  to  compulsory 

34  S.  Ct.  10,  58  U.  S.  (L.  ed.)  101.  references  and  accounts  generally. 

Note :  25  L.R.A.  70.  19.  Hamilton  Bazik  v.  Dudley,  2  Pet. 

As  to  equity  trials,  see  infra,  par.  27  492,  7  IT.  S.  (L.  ed.)  496. 

et  seq.  20.  Scott  v.  Neeley,  140  U.  S.  106, 

16.  See  supra,  par.  14.  11  S.  Ct.  712,  35  U,  S.  (L.  ed.)  358. 

17.  McEIrath  v.  United  States,  102  1.  Springville  v.  Thomas,  166  U.  S. 
U.  S.  426,  26  U.  S.   (L.  ed.)  189.  707,  17  S.  Ct.  717,  41  U.  S.  (L.  ed.) 

18.  Lee  V.  Tillotson,  24  Wend.   (N.  1172. 
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trial  by  the  court  where  the  issue  was  tried  or  to  which  the  record 
was  returnable,  and  the  award  of  a  venire  facias  de  novo  from  the 
appellate  court  for  some  error  of  law  in  the  proceedings.*  This  pro- 
vision of  the  federal  constitution  is  a  prohibition  to  the  courts  of  the 
United  States  to  re-examine  any  facts,  tried  by  a  jury,  in  any  other 
manner,  since  in  its  adoption  Congress  had  in  view  the  rules  of  the 
common  law  of  England,  and  not  the  rules  of  that  law  as  modified  by 
local  statute  or  usage  in  any  of  the  states.^  The  rule  is  that  this 
provision  of  the  constitution  applies  to  the  facts  tried  by  a  jury  in 
a  cause  in  a  state  court.^  It  does  not  attempt  to  regulate  matters  of 
pleading  or  practice,  or  to  determine  in  what  way  issues  shall  be 
framed  by  which  questions  of  fact  are  to  be  submittBd  to  a  jury.  Its 
aim  is  not  to  preserve  mere  matters  of  form  and  procedure  but  sub- 
stance of  right  So  long  as  this  substance  of  right  is  preserved  the 
procedure  by  which  this  result  shall  be  reached  is  wholly  within  the 
discretion  of  the  legislature,  and  the  courts  may  not  set  aside  any 
legislative  provision  in  this  respect  because  the  form  of  action — the 
mere  manner  in  which  questions  are  submitted — ^is  different  from 
that  which  obtained  at  the  common  law.*  On  the  contention  that  to 
make  the  decision  of  a  motion  for  a  new  trial  depend  on  a  remission 
of  part  of  the  verdict  is,  in  effect,  a  re-examination  by  the  court,  in 
a  mode  not  known  at  the  common  law,  of  facts  tried  by  the  jury,  and 
therefore  in  violation  of  the  seventh  amendment  of  the  constitution, 
the  rule  is  that  to  require  a  plaintiff  to  submit  to  a  new  trial,  unless 
he  remits  a  part  of  the  verdict,  does  not  deprive  the  defendant  of 
any  right,  or  give  him  any  cause  for  complaint.® 

22.  Trials  in  Domestic  and  in  Foreign  Territories. — ^The  provisions 
in  the  constitution  of  the  United  States  in  relation  to  trials  by  jury 
for  crimes  apply  to  the  territories,'  as  they  do  also  to  the  District  of 
Columbia.®    However,  the  power  to  govern  territory,  implied  in  the 

2.  Crim  V.  Handley,  94  U.  S.  652,       4.  Justices  v.  Murray,  9  Wall.  274, 
24  U.  S.  (L.  ed.)  216.  19  U.  S.  (L.  ed.)  658. 

3.  Capital  Traction  Co.  v.  Hof ,  174       Note :  1  Ann.  Cas.  704. 

U.  S.  1, 19  S.  Ct.  580,  43  U.  S.  (L.  ed.)       5.  Walker  v.  New  Mexico,  etc.,  R. 
873    (holding  also  that  the   constitu-  Co.,  165  U.  S.  593,  17  S.  Ct.  421,  41 
tional  provision  that  no  fact  tried  by  U.  S.  (L.  ed.)  837. 
jury  shall  be  otherwise  re-exandned  in       6.  Arkansas  Valley  Land,  etc.,  Co. 
any  court  of  the  United  States  than   v.  Mann,  130  U.  S.  69,  9  S.  Ct.  458,  32 
according  to  the  rules  of  common  law  U.  S.  (L.  ed.)  854. 
is  not  violated  by  allowing  an  appeal,       7.  Thompson  v.  Utah,  170  U.  S.  343, 
for  trial  by  a  common  law  jury,  from  18  S.  Ct.  620,  42  U.  S.  (L.  ed.)  1061; 
the  judgment  on  the  verdict  of  a  jury   Queenan  v.  Territory,  11  Okla.  261,  71 
or  twelve  men  in  a  court  of  a  justice   Pac.  218,  61  L.R.A.  324. 
of  the  peace,  as  that  is  not  a  common       Note:  1  Ann.  Cas.  704. 
law  jury).     See  infra,  par.  26,  as  to       8.  Callan  v.  Wilson,  127  U.  S.  540, 
jury  trial  on  appeal  not  a  suflftcient  8  S.  Ct.  1301,  32  U.  S.  (L.  ed.)  223; 
compliance     with     the     constitutional   Capital  Traction  Co.  v.  Hof,  174  U.  S. 
guaranty.  .  1,  19  S.  Ct.  580,  43  U.  S.  (L.  ed.)  873. 
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right  to  acquire  it,  does  not  require  Congress  to  enact  for  ceded  terri- 
tory, such  as  the  Philippine  Islands,  not  made  a  part  of  the  United 
States  by  congressional  action,  a  system  of  laws  which  shall  include 
the  right  of  trial  by  jury;  and  the  constitution  does  not,  without 
legislation  and  of  its  own  force,  carry  such  right  to  territory  so  situ- 
ated.®  And  so,  in  the  absence  of  congressional  legislation  to  that  end, 
there  is  no  right  to  demand  trial  by  jury  in  criminal  cases  in  the 
Philippine  Islands.^®  It  has  been  held  tiiat  the  general  provisions 
of  the  federal  statutes  for  a  jury  trial  as  to  issues  of  fact  in  the  fed- 
eral circuit  (now  district)  courts  do  not,  in  view  of  an  act  of  Congreas 
continuing  local  laws  in  force  in  Porto  Rico,  prevent  the  district  court 
for  the  district  of  Porto  Rico,  when  exercising,  under  that  act,  tlie 
jurisdiction  of  a  circuit  court,  from  enforcing  the  express  provisions 
of  the  Porto  Rico  Code  for  the  recovery  and  assessment  of  damages 
for  wrongful  attachment*^ 

23.  Miscellaneous  Proceedings  in  Relation  to  Right. — ^Besides  pro- 
ceedings in  equity,  to  which  separate  consideration  is  given  elsewhere, 
and  statutory  and  summary  proceedings  also  considered  under  other 
paragraphs,**  proceedings  to  which  the  constitutional  provisions  for 
jury  trial  do  not  apply  show  a  wide  range  of  subjects.  Enumerated 
among  these  are  divorce ;  mandamus ;  *•  disbarment  of  attorneys ;  ** 
trials  by  court  martial ;  ^^  proceedings  to  register  land  titles  under  the 
Torrens  law ;  *•  cases  relating  to  claims  against  an  indemnity  fund, 
such  as  are  provided  for  by  the  act,  or  demands  by  the  state  auditor 
for  occupation  taxes;  *'  proceedings  before  state  corporation  commis- 
sions ;  *®  proceedings  taken  by  corporations  for  the  removal  of  a 
member  for  oflfenses  against  the  corporation ;  *•  actions,  under  certain 

9.  Dorr  v.  United  States,  195  U.  S.  14.  Ex  parte  Wall,  107  U.  S.  265, 
138,  24  S.  Ct.  808,  49  U.  S.  (L.  ed.)  2  S.  Ct.  669,  27  U.  S.  (L.  ed.)  552; 
128,  1  Ann.  Cas.  697.  Wernimont   v.    State,   101   Ark.   210, 

10.  Dowdell  v.  United  States,  221  142  S.  W.  194,  Ann.  Cas.  1913D  1156 
U.  S.  325,  31  S.  Ct.  690,  55  U.  S.  (L.  and  note;  State  Bar  Commission  v. 
ed.)  753.  SulUvan,  35  Okla.  745,  131  Pac.  703, 

11.  Perez  v,  Fernandez,  202  U.  S.  L.B.A.1915D  1218. 

80,  26  S.  Ct.  561,  50  U.  S.  (L.  ed.)       15.  State  v.  Wagener,  74  Minn.  518, 

942.  77  N.  W.  424,  73  A.  S.  B.  369  and 

12.  See  supra,  par.  14,  as  to  right  note,  42  L.R.A.  749;  In  re  McDonald, 
as  existing  at  the  time  of  the  adoption  49  Mont.  454,  143  Pac.  947,  Ann.  Cas. 
of  the  constitution  as  the  test;  infra,  1916A  1166,  L.K.A.1915B  988  and 
par.  27  et  seq.,  as  to  equity  proceed-  note. 

ings ;  infra,  par.  33,  as  to  summary  and  Note :  48  Am.  Dec.  191. 

statutory  proceedings;  infra,  par,  26,  16.  Peters  v.  Duluth,  119  Minn.  96, 

as  to  prosecutions  under  municipal  or-  137  N.  W.  390,  41  L.R.A.  (N.S.)  1044. 

dinances,  and  prosecutions  for  petty  17.  Note:  37  L.R.A. (N.S.)   468. 

offenses  in  justices  or  police  courts.  18.  Seward  v.  Denver,  etc.,  R.  Co., 

And  see  generally  the  specific  titles  in  17  N.  M.  557,  131  Pac.  980,  46  L.R.A. 

this  work  suggested  in  the  enumcra-  (N.S.)  242. 

tion  of  subjects  following.  19.  Note :  48  Am.  Dec.  191. 

13.  Note:  48  Am.  Dec.  189,  190. 

204 


16  R.  C.  L.  JURY  §  23 

provisions  of  law,  founded  on  bills  obligatory ;  *•  election  contest^ ;  * 
contempt  proceedings ;  ^  eminent  domain ;  *  and  will  contests  or  other 
proceedings  in  probate,^  except,  in  certain  jurisdictions,  where  a  jury 
trial  in  probate  matters  is  allowed,  or  where,  in  the  discretion  of  the 
court,  a  jury  trial  may  be  had.*  Neither  is  the  right  of  jury  trial 
guaranteed  in  such  proceedings  as  those  which  relate  to  the  settlement 
of  paupers;  or  the  commitment  of  infants,  in  certain  cases,  to  houses 
of  refuge  or  to  industrial  schools;*  or  the  adjudication  of  certain 
issues  as  to  insanity.''    In  habeas  corpus  proceedings,  the  right  of  the 

20.  Grinder  v.  Nelson,  9  Gill  (Md.)  726;    Scudder   v.    Trenton    Delaware 

299,  52  Am.  Dec.  694.  Falls  Co.,  1  N.  J.  Eq.  694,  23  Am. 

1.  Taylor  v.  Carr,  125  Tenn.  235,  Dec.  756;  Beekman  v.  Saratoga,  etc., 
141  S.  W,  745,  Ann.  Cas.  1913C  155  R.  Co.,  3  Paige  (N.  T.)  45,  22  Am. 
and  note.  Dec.  679;  Livingston  v.  New  York,  8 

2.  Eilenbecker  v.  District  Court,  Wend.  (N.  Y.).  85,  22  Am.  Dec.  622; 
134  U.  S.  31,  10  S.  Ct.  424,  33  U.  S.  State  v.  Jones,  139  N.  C.  613,  52  S. 
(L.  ed.)  801;  Interstate  Commerce  E.  240,  2  L.E.A.(N.S.)  313;  Pitsnogle 
Commission  v.  Brimson,  154  U.  S.  447,  v.  Western  Maryland  R.  Co.,  119  Md. 
14  S.  Ct  1125,  38  U.  S.  (L.  ed.)  1047;  673,  87  Atl.  917,  46  L.R.A.(N.S.) 
Neel  V.  State,  9  Ark.  259,  50  Am.  Dec.  319  (holding  that  the  use  of  the  jury 
209;  People  v.  Tool,  35  Colo.  225,  86  regularly  drawn  for  the  term,  rather 
Pac.  224,  229,  231,  117  A.  S.  R.  198,  than  a  special  jury,  is  not  required  by 
6  L.RA.(N.S.)  822;  Puterbaugh  v.  a  statute  providing  that  eminent  do- 
Smith,  131  ni.  199,  23  N.  E.  428,  19  main  proceedings  shall  be  before  a 
A.  S.  R.  30;  People  v.  Kipley,  171  111.  jury  in  court,  instead  of  a  sheriff's 
44,   49   N.    E.    229,   41    L.R.A.   775;  jury). 

O'Brien  v.  People,  216  111.  354,  75  N.  Notes:  48  Am.  Dec.  190;  18  Ann. 

E.  108,  108  A.  S.  R.  219,  3  Ann.  Cas.  Cas.  682. 

966;  O'Flinn  v.  State,  89  Miss.  850,  4.  In  re  Dolbeer,  153  Cal.  652,  96 
43  So.  82,  119  A.  S.  R.  727  and  note,  Pac.  266,  15  Ann.  Cas.  207  and  note 
11  Ann.  Cas.  530,  9  L.R.A.(N.S.)  (and  see  page  211  of  the  note  for  au- 
111?) ;  State  v.  Doty,  32  N.  J.  L,  403,  thorities  contra) ;  Bethany  Hospital 
90  Am.  Dec.  671  and  note;  Ex  parte  Co.  v.  Philippi,  82  Kan.  64,  107  Pac. 
Allison,  99  Tex.  455,  90  S.  W.  870, 122  530,  30  L.R.A.(N.S.)  194  (deciding 
A.  S.  R.  653,  2  L.R.A.(N,S.)  1111;  against  right  of  jury  trial  in  a  will  eon- 
State  V.  North  Shore  Boom,  etc.,  Co.,  test  on  the  theory  that,  where  fraud  is 
67  Wash.  317,  121  Pac.  467,  Ann.  Cas.  involved,  the  action  is  equitable  in  char- 
1913D  456  and  note.  acter) ;  Howard  v.  Strode,  242  Mo. 
Notes:  48  Am.  Dec.  191;  Ann.  Cas.  210,  146  S.  W.  792,  Ann.  Cas.  1913C 
1913D  458.  1057 ;  Shaw  v.  Shaw,  28  S.  D.  221,  133 

3.  Pacific  R.  Co.  v.  Wade,  91  Cal.  N.  W.  292,  Ann.  Cas.  1914B  554  and 
449,  27  Pac.  768,  25  A.  S.  R.  201,  13  note  (referring  also  to  authorities  op- 
L.R.A.  754;   Portneuf  Irrigating  Co.  posed  to  the  rule  stated). 

V.  Budge,  16  Idaho  116, 100  Pac.  1046,  5.  Notes :  15  Ann.  Cas.  212  et  seq. ; 
18  Ann.  Cas.  674  and  note;  Louisiana,  Ann.  Cas.  1914B  558. 
etc.,  R.  Co.  V.  Moseley,  115  La.  757,  6.  Note:  48  Am.  Dec.  191. 
40  So.  37,  5  Ann.  Cas.  920  and  notes  7.  Howard  v.  Howard,  87  Ky.  616, 
(to  the  effect  that  the  owner  of  prop-  9  S.  W.  411,  1  L.R.A.  610  and  note; 
erty  taken  under  expropriation  pro-  People  v.  Chanler,  196  N.  Y.  525,  89 
ceedings  has  the  right  to  have  the  is-  N.  E.  1109,  25  L,R.A.(N.S.)  946;  Ex 
sues  he  has  raised  tried  before  a  jury  parte  Dagley,  35  Okla.  180,  128  Pac. 
legally  constituted);  Sawyer  v.  Com.,  699,  44  L.R.A. (NS.)  389;  In  re 
182  Mass.  245,  65  N.  E.  62,  59  L.R.A.   Brown,  39  Wash.  160,  81  Pac.  552, 
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accused  to  a  jury  trial,  if  the  offense  charged  is  not  a  felony,  will  .not 
be  considered,  where  a  judgment  of  conviction  is  rendered  by  a  com- 
petent court;  and  this,  though  the  defendant  demands  a  jury  and 
his  demand  is  refused.  Where  the  case  is  a  felony  the  rule  is  not 
stated  with  as  much  certainty.^  In  certain  classes  of  actions  or  proceed- 
ings the  rules  are  conflicting.  Among  these  may  be  named  actions 
for  the  purpose  of  quieting  title  or  determining  adverse  claims  to  real 
estate,  some  authorities  denying  tKe  right  of  jury  trial  therein,*  others 
under  the  statutes  affirming  it.^^  In  many  jurisdictions,  trials,  on  an 
information  in  the  nature  of  a  writ  of  quo  warranto,  are  not  included 
within  the  guaranty  relating  to  jury  trial,^^  while  in  many  other 
jurisdictions  the  rule  is  to  a  contrary  effect;  **  and  in  still  others  the 
right  of  trial  by  jury  on  issues  purely  of  fact  arising  in  such  pro- 
ceedings is  guaranteed  by  the  constitution.*^  While  there  is  soma 
conflict  on  the  point,  4n  bankruptcy  matters  a  jury  trial  is  sometimes 
accorded  as  of  right.** 

109  A.  S.  R.  868,  4  Ann.  Cas.  488,  X  kinson   v.   Crowe   Coal,   etc.j   Co.,   80 

L.R.A.(N.S.)  640  and  note.  Kan.  161,  102  Pac.  50,  106  Pac.  1052, 

Notes :  43  A.  S.  R.  538  et  seq. ;  38  18  Ann.  Cas.  242  and  note,  39  L.R.A. 

L.R.A.  747;  Ann.  Cas.  1913C  327.  (N.S.)  31. 

But  see  French  v.   State,  85  Wis.  11.  Attomey>General     v.     Sullivan ^ 

400,  55  N.  W.  566,  39  A.  S.  R.  855  and  163  Mass.  446,  40  N.  E.  843,  28  L.R.A. 

note,  21  L.R. A.  402,  to  the  effect  that  a  455 ;  State  v.  Lupton,  64  Mo.  415,  27 

person  accused  of  crime,  who  is  com-  Am.  Rep.  253;  State  v.  Sengstacken, 

pelled  to  be  tried  on  his  plea  of  not  61  Ore.  455,  122  Pac.  292,  Ann.  Cas. 

guilty  before  the  same  jury  that  has  1914B  230  and  note;  State  v.  Doherty, 

heard  and  considered  the  evidence  on  16  Wash.  382,  47  Pac.  958,  58  A.  S. 

his  special  plea  of  insanity,  and  has  R.  39. 

disagreed,  and  been  discharged  from  Notes:  48  Am.  Dec.  190;  24  L.R.A. 

further  consideration  of  such  special  (N.S.)  641;  5  Ann.  Cas.  641. 

plea,  is  thereby  deprived  of  his  con-  12.  Louisiana,  etc.,  R.  Co.  v.  State, 

stitutional  right  to  trial  by  an  impar-  75  Ark.  435,  88  S.  W.  559,  5  Ann. 

iiial  jury.  Cas.  637  and  note;  Attorney-General 

8.  Note:  87  A.  S.  R.  188  et  seq.  v.  Sullivan,  163  Mass.  446,  40  N.  E. 

9.  Perego  v.  Dodge,  163  U.  S.  160,  843,  28  L.R.A.  455  (holding  that  pro- 
16  S.  Ct.  971,  41  U.  S.  (L.  ed.)  113;  ceedings  in  the  nature  of  quo  war- 
Grand  Rapids,  etc.,  R.  Co.  v.  Sparrow,  ranto  as  a  substitute  for  the  writ  of 
36  Fed.  210,  1  L.R.A.  480  and  note;  quo  warranto  are  exclusively  a  civil 
Shields  v.  Johnson,  10  Idaho  476,  79  proceeding) ;  State  v.  Cobb,  24  Okla. 
Pac.  391,  3  Ann.  Cas.  245  and  note;  662, 104  Pac.  361,  24  L.R. A. (N.S.)  639 
Brady  v.  Carteret  Realty  Co.,  70  N.  and  note;  State  v.  McDonald,  108 
J.  Eq.  748,  64  Atl.  1078,  118  A.  S.  R.  Wis.  8,  84  N.  W.  171,  81  A.  S.  R.  878 
778,  8  L.R.A.  271  (holding,  however,  and  note. 

that  the  chancellor  is  within  his  right       13.  Buekman  v.  State,  34  Fla.  48, 

in  directing  an  issue  by  the  jury).  15  So.  697,  24  L.R.A.  806  and  note. 
Note:  18  Ann.  Cas.  245.  14.  Allen  v.  Gray,  201  N.  Y.  504, 

See  also  Cloud  on  Title,  vol.  5,  p.  94  N.  E.  652,  Ann.  Cas.  1912B  123 

673;  and  see  supra,  par.  27,  as  to  the  and  note.    As  to  the  right  to  a  jury 

general  rule  in  equity.  trial  on  the  issue  of  insolvency,  see 

10.  Donahue  v.  Meister,  88  Cal.  121,  Bankruptcy,  vol.  3,  p.  208. 
26  Pac.  1096,  22  A.  S.  R.  283;  At- 
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24.  Particular  Statutes  in  Relation  to  Right. — Certain  statutes  re- 
lating to  practice  in  the  courts  are  excluded  from  the  scope  of  the 
guaranty  of  the  right  of  jury  trial,  as,  for  example,  a  statute  authoiiz- 
ing  special  findings  of  fact  by  the  jury,  and  providing  for  judgment  on 
them  if  they  are  inconsistent  with  the  general  verdict;  **  or  the  prac- 
tice of  allowing  the  trial  of  preliminary  issues  in  advance  of  other 
issues  in  the  case;  ^*  or  permitting  a  comparison  of  writings  to  deter- 
mine the  genuineness  of  one  in  dispute;  ^^  or  permitting  the  imposi- 
tion by  the  court  of  an  indeterminate  sentence  instead  of  allowing  the 
jury  to  assess  the  punishment.**  For  like  reason  laws  removing 
the  disability  of  religious  belief  or  abolishing  the  disability  of  inter- 
est in  actions  do  not  impair  the  right  of  trial  by  jury.*^  It  has  been 
held  that  the  fact  that  a  code  provision  dealing  with  issues  and  the 
mode  of  trial  thereof,  which  authorizes  the  court  to  order  one  or  more 
issues  to  be  tried  in  advance  of  the  other  issues  in  the  case,  is  in  imme- 
diate juxtaposition  to  a  section  authorizing  jury  trials  in  the  discretion 
of  the  court,  does  not  indicate  that  such  section  was  not  intended 
to  apply  to  cases  where  there  was  a  constitutional  right  to  jury  trial.*® 
Illustrating  laws  which  attempt  to  deprive  one  of  the  right  of  jury 
trial,  and  which  are  therefore  void,  are  such  as  those  permitting 
the  court,  instead  of  imposing  the  fine  provided  for  abandoning  one's 
wife,  to  require  the  husband  to  pay  her  a  certain  sum  weekly ;  **  or 
rendering  railroad  companies  liable  for  cattle  killed  by  them,  at  a 
valuation  to  be  conclusively  fixed  by  appraisers ;  *  or  providing  that 
on  the  affirmance  of  a  judgment  the  appellate  court  shall  give  judg- 
ment against  a  surety  on  a  supersedeas  bond.^ 

25.  Minor  Offenses;  Violations  of  Municipal  Ordinances. — Minor 
offenses  were,  at  the  common  law,  and  before  the  adoption  of  the 
state  constitutions,  tried  by  magistrates  and  justices  of  the  peace 
without  a  jury.  It  is  therefore  a  general  rule  that  to  these  cases  the 
constitutional  provision  does  not  apply.^    For  like  reason,  a  statute 

15.  Walker  v.  New  Mexico,  etc.,  R.       19.  Sutton  v.  Fox,  55  Wis!  531,  13 
Co.,  165  U.  S.  593,  17  S.  Ct.  421,  41   N.  W.  477,  42  Am.  Rep.  744. 

U.  S.  (L.  ed.)  837;  Udell  v.  Citizens'  20.  Smith  v.  Western  Pac.  R.  Co., 

St.  R.  Co.,  152  Ind.  507,  52  N.  E.  799,  203  N.  Y.  499,  96  N.  E.  1106,  Ann.  Cas. 

71  A.  S.  R.  336;  J)evine  v.  St.  Louis,  1913B  264,  40  L.R.A.(N.S.)  137. 

257   Mo.   470,    165    S.    W.   1014,   51  21.  Ex  parte. Smythe,  56  Tex.  Crim. 

L.R,A,(N.S.)   860  and  note.  375,  120  S.  W.  200,  133  A.  S.  R.  976, 

16.  Smith  V.  Western  Pac.  R.  Co.,  23  L.R.A.(N.S.)  854  and  note. 

203  N.  Y.  499,  96  N.  E.  1106,  Ann.       1.  Graves  v.  Northern  Pac.  R.  Co., 

Cas.  1913B  264,  40  L.R.A.(N.S.)  137  5  Mont.  556,  6  Pac.  16,  51  Am.  Rep. 

and  note.  81  (holding  that  this  is  especially  true 

17.  People  V.  Molineux,  168  N.  Y.  where  the  right  of  appeal  from  the 
264,  61  N.  E.  286,  62  L.R.A.  193.  findings  of  the  appraisers  is  denied). 

18.  Woods  v.  State,  130  Tenn.  100,       2.  Gullion    v.    Bowlware,    2    Sneed 
169  S.  W.  558,  L.R.A.1915F  531  and  (Ky.)  76,  2  Am.  Dec.  708. 

note.    See  also  Criminal  Law,  vol.  8,       8.  Capital  Traction  Co.  v.  Hof,  174 
p.  26L  U.  S.  1, 19  S.  Ct.  580,  43  U.  S.  (L.  ed) 
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enlarging  the  jurisdiction  of  justices  of  the  peace  is  qot  repugnant 
to  the  constitution  as  impairing  the  right  of  trial  by  jury.*  But  ao 
attempt  to  give  police  courts  concurrent  jurisdiction  with  a  higher 
court  in  certain  criminal  cases  is  unconstitutional,  if  it  impairs  the 
constitutional  right  of  trial  by  jury  and  of  a  presentment  or  indict- 
ment before  prosecution  in  cases  in  which  such  rights  existed  when  the 
state  constitution  was  adopted.*  Likewise,  the  class  of  minor  oflEenses 
which  were  triable  without  a  jury  at  the  adoption  of  the  constitu- 
tion cannot  be  subsequently  extended  by  statute  to  include  an  offense 
which  had  always  been  triable  by  jury  and  waa  indictable  at  com- 
mon law.®  A  somewhat  different  phase  of  the  principle  is  involved 
in  the  ruling  that  a  statute  providing  that  a  person  may  plead  guilty 
of  a  misdemeanor  before  a  justice,  without  indictment  or  trial  by 
jury,  is  constitutional,  such  statute  not  being  compulsory  on  the 
defendant.'  The  general  principle  stated  is  the  basis  of  the  rule  that- 
trial  by  jury  cannot  be  constitutionally  demanded  in  connection  with 
a  prosecution  for  violation  of  a  municipal  ordinance.*  Neither  is 
it  any  objection  to  such  an  ordinance  that  the  offender  may  be  tried 
and  punished  for  the  same  act  under  both  the  ordinance  and  the  state 
law ;  •  although  some  authorities  imply  that  the  rule  does  not  apply 
if  the  violation  of  such  ordinance  is  also  a  violation  of  the  criminal 

873;  Schick  v.  United  States,  195  U.  S.  E.  161,  342,  979,  16  L.R.A.  441. 

S.  65,  24  S.  Ct.  826,  49  U.  S.  (L.  ed.)  7.  McGinnis    v.    State,    9    Humph. 

99, 1  Ann.  Cas.  585;  Connelly  v.  State,  (Tenn.)  43,  49  Am.  Dec.  697. 

60  Ala.  89,  31  Am.  Rep.  34;  State  v.  8.  Natal  v.  Louisiana,  139  U.  S.  621, 

Topeka,  36  Kan.  76,  12  Pae.  310,  59  11  S.  Ct.  636,  35  U.  S.  (L.  ed.)  288; 

Am.  Rep.  529;  In  re  Elinsel,  64  Kan.  Hunt  v.  Jacksonville,  34  Fla.  504,  16 

1,  67  Pac.  634,  56  L.R.A.  475;  State  So.  398,  43  A.  S.  R.  214;  Floyd  v. 

v.  Loden,  117  Md.  373,  83  Atl.  564,  Eatonton,  14  Ga.  354,  58  Am.  Dec.  559 ; 

Ann.    Cas.    1913E    1300,    40    L.R.A.  Pearson  v.  Wimbish,  124  Ga.  701,  52 

(N.S.)    193    (holding  that  where  the  S.  E.  751,  4  Ann.  Cas.  501  and  note; 

jurisdiction    has    been    conferred    by  Loeb   v.    Jennings,   133    Ga.    796,   67 

special  statute,  the  alleged  offender  has  S.  E.  101,  18  Ann.  Cas,  376  and  note ; 

no    legal    right    to    cdl    for    a   jury  In  re  Kinsel,  64  Kan.  1,  67  Pac.  634, 

.     .     .    unless  there  is   something  in  56  L.R.A.  475;  State  v.  Fourcade,  45 

the    act   directing   to    the   contrary) ;  La.  Ann.  717,  13  So.  187,  40  A.  S.  R. 

Com.  V.  Waldman,  140  Pa.  St.  89,  21  249  and  note;  Anderson  v.  O'Donnell, 

Atl.  248,  11  L.R.A.  563 ;  McGinnis  v.  29  S.  C.  355,  7  S.  E.  523,  13  A.  S.  R. 

State,  9  Humph.  (Tenn.)  43,  49  Am.  728,  1  L.R.A.  632  and  note;  Ogden  v. 

Dec.  697;  Brown  v.  Epps,  91  Va.  726,  Madison,  111  Wis.  413,  87  N.  W.  568, 

21  S.  E.  119,  27  L.R.A.  676.     •  55  L.R.A.  506. 

Notes :  48  Am.  Dec.  190  et  seq. ;  4  9.  Theisen  v.  McDavid,  34  Fla.  440, 

Ann.  Cas.  508.  16   So.   321,  26  L.R.A.  234    (holding 

4.  Beers  v.  Beers,  4  Conn.  535,  10  also,  as  a  logical  consequence,  that  a 
Am.  Dec.  186;  Keddie  v.  Moore,  6  conviction  or  acquittal  by  a  municipal 
N.  C.  41,  5  Am.  Dec.  518.  court  under  such  an  ordinance  is  no 

5.  State  V.  Gerry,  68  N.  H.  495,  38  bar  to  a  prosecution  under  the  state 
Atl.  272,  38  L.R.A.  228.  law) ;  Ogden  v.  Madison,  111  Wis. 
:     6.  Miller  v.  Com.,  88  Va.  618,  14  413,  87  N.  W.  568,  55  L.R.A.  506. 
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laws  of  the  state,^^  wherein  express  provision  is  made  for  trial  by 
jury.^*  While  prosecutions  for  violations  of  municipal  ordinances 
axe  not  "criminal  cases"  in  the  sense  of  the  term  as  applied  to  the 
right  of  jury  trial,**  it  does  not  necessarily  follow,  because  the  offender 
is  not  entitled  to  a  trial  by  jury  in  the  police  court,  that  the  offense 
committed  is  not  a  "crime,"  in  the  sense  in  which  that  word  is  used 
in  the  constitution.*' 

26,  Jury  Trial  on  Appeal. — It  is  a  general  rule  that  the  right  to 
trial  by  jury  is  fxot  impaired  where,  though  no  jury  be  allowed  in 
the  court  in  which  the  action  was  originally  tried,  an  appeal  lies  to 
a  court  in  which  a  jury  trial  may  be  had  **  if  no  unreasonable  con- 
ditions are  imposed,**  though  there  are  a  few  authorities  which  hold 
that  the  constitution  is  not  satisfied  by  such  procedure.** 

Equity  Cases 

27.  In  General. — ^It  is  one  of  the  well  established  rules  of  the  law 
that  a  constitutional  guaranty  that  the  right  to  trial  by  jury  shall 
remain  inviolate  has  no  reference  to  equity  cases,*'  unless  they  are 

10.  MiUer  v.  Birmingham,  151  Ala.  Epps,  91  Va.  726,  21  S.  E.  119,  27 
469,  44  So.  388,  125  A.  S.  R.  31.  L.R.A.  676). 

11.  Ldberman  v.  State,  26  Neb.  464,       Note:  Ann.  Cas.  1912C  1113. 

42  N.  W.  419,  18  A.  S.  R.  791.  17.  Ex  parte  Young,  209  U.  S.  123, 

12.  Floyd  V.  Eatonton,  14  Ga.  354,  28  S..  Ct.  441,  52  U.  S.  (L.  ed.)  714, 
58  Am.  Dec.  559.  14   Ann.   Cas.   764,   13  L.R.A.(N.S.) 

13.  Pearson  v.  Wimbish,  124  Ga.  932;  Luria  v.  United  States,  231  U.  S. 
701,  62  S.  E.  751,  4  Ann.  Cas.  501.  9,  34  S.  Ct.  10,  68  U.  S.  (L.  ed.)  101; 

14.  Capital  Traction  Co.  v.  Hof,  174  Pacific  R.  Co.  v.  Wade,  91  Cal.  449, 
U.  S.  1, 19  S.  Ct.  580.  43  U.  S.  (L.  ed.)  27  Pac.  768,  25  A.  S.  R.  201, 13  L.R.A. 
873;  Flint  River  Steamboat  Co.  v.  764;  People  v.  Tool,  36  Colo.  225,  86 
Foster,  5  Ga.  194,  48  Am.  Dec.  248;  Pac.  224,  229,  231,  117  A.  S..  R.  198, 
In  re  Kinsel,  64  Kan.  1,  67  Pac.  634,  6  L.R.A. (N.S.)  822;  Selfridge  v. 
56  L.R.A.  475;  Copp  v.  Henniker,  66  Leonard-Heffner  Co.,  51  Colo.  314, 
N.  H.  179,  20  Am.  Rep.  194;Keddiev.  117  Pac.  158,  Ann.  Cas.  1913B  282 
Moore,  6  N.  C.  41,  5  Am.  Dec.  518;  and  note  (action  to  foreclose  mechan- 
Salt  Lake  City  v.  Robinson,  39  Utah  ics'  liens) ;  Hathome  v.  Panama  Park 
260,  116  Pac.  442,  Ann.  Cas.  1913E  Co.,  44  Fla.  194,  32  So.  812,  103  A. 
61,  35  L.R.A.(N.S.)  610;  Brown  v.  S.  R.  138;  Pearson  v.  Wimbish,  124 
Epps,  91  Va.  726,  21  S.  E.  119,  27  Ga.  701,  52  S.  E.  761,  4  Ann.  Cas. 
L.R.A.  676  (overruling  Miller  V.  Com.,  501;  Christensen  v.  HoUingsworth,  6 
88  Va.  618,  14  S.  E.  161,  342,  979,  16  Idaho  87,  53  Pac.  211,.  96  A.  S.  R. 
L.R.A.  441).  25G;    Maynard   v.    Richards,'  166   III. 

Notes:  98  A.  S.  R.  541;  15  L.R.A.  466,  46  N.  E.  1138,  57  A.  S.  R.  145  and 

441;  Ann.  Cas.  1912C  1110,  1112.  note;   Shedd  v.  Seefeld,  230  111.  118, 

15.  Note:  Ann.  Cas.  1912C  1114.  82  N.  E.  580,  120  A.  S.  R.  269,  13 

16.  Callan  v.  Wilson,  127  U.  S.  640,  L.R.A. (N.S.)  709;  Standidge  v.  Chi- 
8  S.  Ct.  1301,  32  U.  S.  (L.  ed.)  223;  cago  R.  Co.,  264  111.  524r,  98  N.  E.  963, 
State  V.  Gerry,  68  N.  H.  495,  38  Atl.  Ann.  Cas.  1913C  65,  40  L.R.A.(N.S.) 
272,  38  L.R.A.  228;  Miller  v.  Com.,  88  529  and  note;  Peden  v.  Cavins,  134 
Va.  618,  14  S.  E.  161,  342,  979,  15  Ind.  494,  34  N.  E.  7,  39  A.  S.  R.  276 ; 
Lf.R.A.   441    (overruled   by  Brown   v.  Comingor  v.  Louisville  Trust  Co.,  128 
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specially  named.*'  There  is  no  dissent  from  this  general  principle. 
Of  course  difficulties  and  doubts  frequently  arise  in  cases  where  the 
lines  of  the  case  are  not  clearly  definable  with  relation  to  equity  juris- 
prudence, or  where  both  legal  and  equitable  issues  or  rights  are 
involved  in  the  action.  For  example,  it  is  a  rule  that  the  plaintiff  in  an 
action  to  recover  damages  for  a  nuisance  is  entitled  as  a  matter  of  right 
to  have  the  existence  of  the  nuisance  and  the  amount  of  the  damages 
determined  by  a  jury,  even  though  in  the  same  action  he  seeks  an 
injunction  restraining  the  continuance  of  the  nuisance.*®  And  so  too, 
while,  in  the  absence  of  statute,  in  an  equitable  action  for  partition, 
the  right  to  a  jury  trial  may  be  denied,*®  if,  in  such  an  action  the 
issues  disclose  the  real  question  to  be  as  to  the  title  and  possession  of 
the  real  estate  in  controversy,  that  question  has  been  said  to  be  prop- 
erly triable  by  a  jury  if  either  party  so  desire.*  It  has  been  held, 
however,  that  a  statute  authorizing  courts  of  equity,  in  suits  for  parti- 
tion, to  settle  all  questions  of  law  which  may  arise  in  the  case,  and 
which  is  construed  as  permitting  them  to  proceed  though  the  defend- 
ant holds  adversely  and  in  severalty,  is  not  unconstitutional,  though 

Ky.  697,  108  S.  W.  950,  111  S.  W.  46  S.  C.  537,  23  S.  E.  865,  55  A. 

681,  129   A.   S.   R.   322;   Respass   v.   S.  R.  785,  21  L.R.A.  678;  State  Bank 

Com.,  131  Ky.  807,  115  S.  W.  1131,  v.   Cooper,  2  Yerg    (Tenn.)    599,  24 

21     L.R.A.(N.S.)     836;     Howard     v.  Am.  Dec.  517;  Hall  v.  Armstrong,  65 

Strode,  242  Mo.  210,  146  S,  W.  792,  Vt.  421,  26  Atl.  592,  20  L.R.A.  366; 

Ann.  Cas.  1913C  1057 ;  State  v.  Saund-  Smith  v.  Mitchell,  21  Wash.  536,  58 

ers,  66  N.  H.  39,  25  AU.  588, 18  L.R.A.  Pac.  667,  75  A.  S.  R.  858  (action  to 

646;  Daley  v.  Kennett,  75  N.  H.  536,  restrain  from  obstructing  public  high- 

78  Atl.  123,  39  L.R.A. (N.S.)  45  and  way);    Hart-Parr    Co.    v.    Keeth,    62 

note;  Brady  v.  Carteret  Realty  Co.,  70  Wash.  464,  114  Pac.  169,  Ann.  Cas. 

N.  J,  Eq.  748,  64  Atl.  1078,  118  A.  1912D  243  and  note. 

S.  R.  778,  8  L.R.A.(N.S.)  866;  Lynch       Notes:  48  Am.  Dec.  188;  74  A.  S. 

V.  Metropolitan  El.  R.  Co.,  129  N.  Y.  R.  290;  25  L.R.A.  70;  13  L.R.A.(N.S.) 

274,  29  N.  E.  315,  26  A.  S.  R.  523,  15  146;  3  Ann.  Cas.  1044;  21  Ann.  Cas. 

L.R.A.  287;  Miller  v.  Edison  Electric  1300. 

Illuminating  Co,,  184  N.  Y.  17,  76  N.       See  cases   following  in   this   para- 

E.   734,  6  Ann.   Cas.  146,  3  L.R.A.  graph  cited  as  to  specific  subjects  in 

(N.S.)  1060;  Rochester  v.  Gutberlett,  equity;  and  generally,  see  Equity,  voL 

211    N.    Y.    309,    105    N.    E.    548,  10,  p.  529  et  seq. 

L.R.A.1916D   209,    Ann.    Cas.    1915C       18.  Maynard   v.   Richards,   166   111. 

483;  Blakemore  v.  Cooper,  15  N.  D.  466,  46  N.  E.  1138,  57  A.  S.  R.  145 

5,   106    N.    W.    566,   125    A.    S.    R.  and  note.     See  infra,  par.  28,  as  to 

574,  4  L.R.A.(N.S.)   1074   (action  to  statutory    provisions    for    jury    trials 

determine  adverse  claims  to  real   es-  in  equity  cases. 

tate) ;     Conmiercial     Nat.     Bank     v.       19.  Chessman  v.  Hale,  31  Mont.  577, 

Wheelock,  52  Ohio  St.  534,  40  N.  E.  79  Pac.  254,  3  Ann.  Cas.  1038  and 

636,  49  A.  S.  R.  738  (issue  as  to  deed  note,  68  L.R.A.  410. 

executed  undear  duress);  McCoy  v.  Mc-       20.  Note:  21  Ann.  Cas.  1300.    See 

Coy,  30  Okla.  379,  121  Pac.  176,  Ann.  generally.  Partition. 

Cas.  1913C  146  and  note;  Hogan  v.       1.  Gordon  v.  Munn,  83  Kan.  242, 

Leeper,  37  Okla.  655,  133  Pac.  190,  47  111  Pac.  177,  21  Ann.  Cas.  1299. 

L.R.A.(N.S.)    475;   Ex   parte   Keeler, 
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it  may  result  in  denying  the  defendant  the  right  to  try  his  title 
before  a  jury.'  Since  the  statutory  proceeding  of  inter{)leadery  when 
applicable,  provides  substantially  tiie  remedy  formerly  obtained  by  a 
biU  of  interpleader  in  equity,  where,  it  is  apparent  on  the  issues 
frabied,  that  the  right  of  one  party  to  the  action  is  not  necessarily 
exclusive  of  the  rights  of  others  therein,  and  that  the  facts  may 
require  an  equitable  distribution  of  the  fund  in  controversy,  a  proper 
case  is  presented  for  trial  by  the  court,  and  neither  side  is  entitled,  as 
a  matter  of  right,  to  a  jury  trial.*  In  many  jurisdictions,  while  the 
distinctions  between  the  pleadings  ai^d  modes  of  procedure  in  com- 
mon law  actions  and  those  in  equity  suits  are  abolished,  the  essential 
distinction  between  law  and  equity  is  not  changed,  and  the  relief 
which  the  law  affords  must  be  administered  through  the  intervention 
of  a  jury,  unless  the  jury  be  waived,  and  the  relief  which  equity  affords 
must  continue  to  be  applied^^by  the  court  itself,*  unless  the  right  of 
trial  by  jury  exists,  whether  the  remedy  be  legal  or  equitable.* 

28.  Legislative  Authority  to  Alter  Right  in  Law  and  Equity  Cases. — 
As  a  general  rule  it  is  competent  for  the  legislature  to  require  jury 
trials  in  equity  proceedings.  In  many  instances  it  has  authorized  and 
required  courts  of  equity  to  direct  issues  out  of  chancery  to  the  law 
side  of  the  court  for  the  determination  of  questions  of  fact  proper  for 
ascertainment  by  a  jury.*  Still  it  is  not  in  the  power  of  the  legis- 
lature to  confer  on  courts  of  equity  jurisdiction  in  matters  with 
respect  to  which  its  jurisdiction  did  not  extend  before  the  adoption 
of  the  constitution,  and  thereby  draw  to  it  a  legal'  cause  of  action 
cognizable  exclusively  at  law  and  triable  by  jury,  and  have  both 
disposed  of  by  the  court  without  a  jury.''  It  has  been  asserted  that 
the  right  to  have  equity  cases  dealt  with  by  equitable  methods  is  as 
sacred  as  the  right  of  trial  by  jury ;  and  following  this  contention,  a 
statute  providing  for  a  final  decision  of  questions  of  fact  in  equity 
proceedings  by  the  verdict  of  a  jury,  and  for  the  rejection  of  testi- 
mony by  the  judge,  as  in  suits  at  law,  has  been  held  to  be  uncon- 
stitutional. The  reason  given  for  this  ruling  is  that  the  trial  by  jury 
in  common  law  cases  is  guarded  by  a  large  body  of  provisions  designed 
to  procure  a  fair  and  impartial  jury,  extending  from  the  making  of 

• 

2.  Pillow  v.  Southwest  Virginia  6.  Standidge  v.  Chicago  R.  Co.,  254 
Imp.  Co.,  92  Va.  144,  23  S.  E.  32,  53  lU.  524,  98  N.  E.  963,  Ann.  Cas.  1913C 
A.  S.  R.  804.  65,  40  L.R.A.(N.S.)  529;  Lipscomb  v. 

8.  Burkee  v.  Matson,  U4  Minn.  Condon,  56  W.  Va.  416,  49  S.  E.  392, 
233,  130  N.  W.  1025,  34  L.R.A.(N.S.)  107  A.  S.  R.  938,  67  L.R.A.  670.  See 
924.  also  Equity,  vol.  10,  p.  529. 

4.  Baaey  v.  Gallagher,  20  Wall.  670,  7.  Wiggins  v.  WiUiams,  36  Fla. 
22  U.  S.  (L.  ed.)  452.  637,  18  So.  859,  30  L.R.A.  754. 

5.  Ex  parte  Allison,  99  Tex.  465,  90  Notes:  12  L.R.A. (N.S.)  67;  3  Ann. 
S.  W.  870,  122  A.  S.  R.  653,  2  L.R.A.   Cas.  248  at  seq. 

<N.S.)  nil. 
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the  jury  lists  through  the  process  of  selecting  and  summoning  regular 
jurors  and  talesmen  to  the  completion  of  the  panel  through  challenges 
and  other  tests,  and  that  these  provisions,  whether  statutory  or  not, 
belong  to  the  machinery  devised  for  the  common  law  courts,  and 
cannot  be  adapted,  without  new  and  careful  legislation,  to  equity 
tribunals.®  It  is  clear  that  the  legislature  may  provide  that  all  cases 
in  equity  may  be  tried  by  the  court  without  the  intervention  of  a 
jury,®  as,  for  example,  in  an  action  for  the  summary  abatements  of 
public  nuisances,  where  such  right  had  theretofore  been  enjoyed.** 

29.  Conflict  of  Legal  and  Equitable  Rights  and  Issues  Generally.— 
In  considering  whether  the  right  of  jury  trial  exists,  the  courts  are  not 
bound  by  the  pleadings  or  the  form  of  the  action.  The  right  must 
be  determined  by  the  real,  meritorious  controversy  between  the  par- 
ties, as  shown  by  the  whole  case;  **  and  if  it  is  essentially  of  an  equi- 
table nature,  or  if  some  essentially  equitafcle  remedy  is  invoked,  as  con- 
tradistinguished from  legal  questions  and  remedies,  the  case  should 
be  tried  by  the  court.  Otherwise,  the  parties  are  entitled  to  a  jury.*- 
It  follows  from  this  that  the  nature  of  the  trial  is  determined  from  the 
entire  pleadings,  rather  than  from  the  complaint  alone,"  or  from 
the  evidence  in  the  case.**  But  if  the  allegations  of  the  complaint 
disclose  a  cause  of  action  which  is  simply  equitable,  a  jury  trial  will 
not  be  directed  merely  because  the  prayer  is  for  judgment  for  a 
sum  of  money.**  On  the  other  hand,  a  mere  allegation  and  prayer 
for  the  annulment  and  cancellation  of  an  instrument  sued  on  in 
an  action  at  law  will  not  suffice  to  turn  the  action  into  a  case  for 
the  cognizance  of  a  court  of  equity.*^  It  follows  from  the  prindples 
stated  that  a  plaintiff  cannot,  by  framing  his  complaint  so  that  his 
action,  under  the  old  procedure,  would  be  one  cognizable  only  by  a 
court  of  equity,  select  the  forum  in  which  the  issue  shall  be  tried  and 
thereby  defeat  a  defendant's  constitutional  right  of  trial  by  jury,*' 
and,  further,  that  the  right  of  trial  by  jury  cannot  be  impaired  by 

8.  Brown  v.  Kalamazoo  Circuit  1070;  Nolan  v.  PaciBic  Warehouse  Co., 
Judge,  75  Mich.  274,  42  N.  W.  827,  67  Wash.  173,  121  Pac.  451,  Ann.  Caa. 
13  A.  S.  R.  438,  5  L.R.A.  226.  1913D  167  and  note. 

9.  Note :  48  Am.  Dec.  188.  Note :  Ann.  Cas.  1913C  154. 

10.  Kirkland  v.  State,  72  Ark.  171,  14.  Slocum  v.  New  York  Life  Ins. 
78  S.  W.  770,  105  A.  S.  R.  25,  2  Ann.  Co.,  228  U.  S.  364,  33  S.  Ct.  523,  57 
Cas.  242,  65  KR.A.  76.  U.  S.  (L.  ed.)  879,  Ann.  Cas.  1914D 

11.  Gordon  v.  Munn,  83  Kan.  242,  1029. 

Ill  Pac.  177,  21  Ann.  Cas.  1299.  15.  Bell  v.  Merrifield,  109  N.  Y.  202, 

12.  McCoy  V.  Oldham,  1  Ind,  App.  16  N.  E.  55,  4  A.  S.  R.  436. 

372,  27  N.  E.  647,  50  A.  S.  R.  208  and  16.  Ross  v.  McCaldin,  195  N.  Y.  210, 

note.    See  infra,  par.  30,  as  to  inter-  88  N.  E.  50, 133  A.  S.  R.  787  and  note, 

position  of  equitable  defense  involving  17.  I'hompson  v.  Central  Ohio  Ry. 

afifirmative  relief  in  an  action  at  law.  Co.,  6  Wall.  134, 18  U.  S.  (L.  ed.)  765; 

13.  Southern  Ry.  v.  Howell,  89  S.  Southern  Ry.  v.  Howell,  89  S.  C.  391, 
C.  391,  71  S.  E.  972,  Ann.  Cas.  1913A  71  S.  E.  972,  Ann.  Cas.  1913A  1070. 

212 


16  B.  C.  L.  JURY  §  30 


blending  with  a  claim  cognizable  at  law  a  demand  for  equitable 
relief.*®  If  several  issues  are  joined  in  a  case,  some  triable  by  jury 
and  some  by  the  court,  a  demand  for  a  jury  to  try  all  of  the  issues 
is  properly  refused.*'  But  if  an  action  at  law  be  converted  into  an 
equitable  proceeding,  it  is  not  necessary  for  the  judge  to  submit  ques- 
tions of  fact  to  a  jury  unless  they  be  approved  by  him ;  and  whether 
they  should  be  approved  is  in  his  discretion.*®  In  a  case  where  the 
supreme  court  has  jurisdiction  of  original  actions  in  the  nature  of 
quo  warranto,  when  the  issues  involved  are  publici  juris,  but  where, 
on  the  bringing  of  such  action,  it  is  made  to  appear  that  an  issue  of 
fact  is  involved,  or  will  be  involved,  and  that  a  jury  will  be  demanded 
for  the  trial  thereof,  the  action  will  be  dismissed,  if  no  power  or 
procedure  exists  in  such  court  for  summoning,  impaneling,  or  paying 
a  jury;  and  where  no  warrant  exists  for  sending  the  action  to  any 
other  tribunal  possessing  such  authority  for  trial  of  such  issues.*  The 
remedy  at  law  which  will  defeat  the  equitable  jurisdiction  of  federal 
courts  must)  it  is  declared,  be  a  remedy  at  common  law,  and  not 
merely  a  legal  remedy  given  by  a  state  statute.* 

30.  Equitable  and  Legal  Defenses;  Counterclaims  and  Cross  Actions. 
— The  right  to  trial  by  jury  in  an  action  at  law  wherein  an  equitable 
defense  is  interposed  depends  on  whether  the  effect  of  such  defense 
is  to  convert  the  action  into  an  equity  suit.  There  is  a  distinction 
between  an  equitable  defense  interposed  merely  for  a  strictly  defensive 
purpose  and  an  equitable  defense  interposed  for  the  purpose  of  getting 
affirmative  equitable  relief.  The  former  does  not  change  the  mode 
of  trial  established  for  ah  action  at  law;  the  latter,  constituting  in 
itself  a  cause  of  action,  is  to  be  tried  in  the  same  manner  as  if  it  had 
been  instituted  as  a  separate  suit.  And  so,  where  the  defendant's 
allegations  amount  to  a  cross  action  or  counterclaim  on  which,  but 
for  the  statutes  authorizing  equitable  defenses  and  cross  actions,  he 
would  have  to  maintain  a  separate  suit  in  equity  for  affirmative  relief, 
such  cross  action  is  treated  like  any  other  suit  in  equity,  and  the  issues 
arising  thereon  are  triable  by  the  court.  Where  the  defendant  in  an 
action  at  law  interposes  an  equitable  defense  not  involving  affirmative 
equitable  relief,  the  case  remains  an  action  at  law  and  is  triable  by 
a  jury,*  unless,  under  the  statute,  a^  purely  equitable  defense  may  be 
set  forth  to  a  purely  legal  action,  when  it  may  be  tried  as  an  equitable 
action.*  By  the  great  weight  of  authority  the  interposition  by  the 
defendant  in  an  equitable  action  of  a  counterclaim  of  a  legal  nature 

18.  Scott  v.  Neeley,  140  U.  S.  106,  1.  State  v.  Cobb,  24  Okla.  662,  104 
11  S.  Ct.  712,  35  U.  S.  (L.  ed.)  358.  Pac.  361,  24  L.R.A.{N.S.)  639. 

19.  Peden  v.  Gavins,  134  Ind.  494,  2.  Grand    Rapids,   etc.,   R.    Co.    v. 
34  N.  E.  7,  39  A.  S.  R.  276.  Sparrow,  36  Fed.  210,  1  L.R.A.  480 

20.  Fitzpatrick    v.    McGregor,    133  and  note, 

Ga.  332,  65  S.  E.  859,  25  L.R.A.(N.S.)       3.  Note:  Ann.  Cas.  1913D  168. 
50.  4.  Nolan  v.  Pacific  Warehouse  Cou, 
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gives  him  no  right  to  a  jury  trial  either  of  the  action  generally  or 
of  the  issues  raised  by  the  counterclaim.*  For  like  reason,  if  the 
plaintiff's  cause  of  action  be  on  contract  for  a  definite  sum  of  money, 
or  for  damages  ex  contractu,  and  the  cause  o^  action  be  disputed, 
then  there  is  an  absolute  right  to  a  jury^ trial,,  which  could  not  be  taken 
away  or  destroyed  by  anything  which  the  defendant  might  set  up 
in  answer.* 

31.  Trial  by  Jury  in  Equity  Cases. — ^The  right  to  have  certain 
questions  of  fact  passed  on  by  a  jury  in  an  equity  action  is  a  matter 
in  the  sound  discretion  of  the  court"'  After  the  jury  finds  the  facts 
on  an  issue  sent  to  them,  their  findings  are  advisory  only,  and  it  is 
discretionary  with  the  chancellor  whether  his  decree  be  governed  by 
their  verdict  and  findings  or  not.*  Courts  of  equity  often  send  to  a 
jury  the  determifaation  of  perplexing  questions  of  fact,  particularly 
where  a  question  of  title  of  property  becomes  involved  in  the  adminis- 
tration of  some  equitable  relief;  but  this  practice  is  the  creature  of 
the  chancellor.*  It  is  apparent,  therefore,  that  the  rule  treated  in  a 
preceding  paragraph  to  the  effect  that  if  there  is  evidence  Which  tends 
to  establish  the  plaintiff's  cause  of  action  and  the  defendant's  defense 
sufficient,  if  uncontroverted,  to  sustain  the  allegations  of  each  party,  i% 
is  error  for  the  court  to  withdraw  the  case  from  the  consideration  of 
the  jury,  or  to  direct  a  verdict  therein,^*  does  not  apply  in  equity 
cases.  ^^ 

Law  Cases 

32.  Right  in  General. — The  phrase  "in  all  civil  actions"  as  used 
in  connection  with  the  right  of  trial  by  jury  means  in  all  civil  actions 

67  Wash.  173,  121  Pac.  451,  Ann.  Cas.  8.  Perego  v.  Dodge,  163  U.  S.  160, 

1913D  167.  16  S.  Ct.  971,  41  U.  S.  (L.  ed.)  113; 

5.  Johnson  Service  Co.  v.  Kruse,  Saint  v.  Guerrerio,  17  Colo.  448,  30 
121  Minn.  28,  140  N.  W.  118,  Ann.  Pac.  335,  31  A.  S.  R.  320;  Bethany 
Cas.  1914C  850  and  note.  Hospital  Co.  v.  Philippi,  82  Kan.  64, 

6.  Snell  v.  Niagara  Paper  Mills,  193  107  Pac.  530,  30  L.R.A.(N.S.)  194; 
N.  Y.  433,  86  N.  E.  460,  25  L.R.A.  O'Malley  v.  O'Mallev,  46  Mont.  549, 
(N.S.)  264  and  note.  129  Pac.  501,  Ann.  Cas.  1914B  662; 

7.  Porter  v.  Sabin,  149  U.  S.  473  State  v.  Saunders,  66  N.  H.  39,  25  Atl. 
13  S.  Ct.  1008,  37  U.  S.  (L.  ed.)  815?  588.  18  L.R.A.  646;  Hogan  v.  Leeper, 
Saint  V.  Guerrerio,  17  Colo.  448,  30  :^7  Okla.  655,  133  Pac.  190,  47  L.R.A. 
Pac.  335,  31  A.  S.  R.  320  and  note;  (N.S.)  475;  State  Bank  v.  Cooper,  2 
Maynard  v.  Richards,  166  111.  466,  46  Yerg.  (Tenn.)  699,  24  Am.  Dec.  517; 
N.  E.  1138,  57  A.  S.  R.  145  and  note;  Smith  v.  Mitchell,  21  Wash.  536,  58 
Standige  v.  Chicago  Ry.  Co.,  254  111.  Pac.  667,  75  A.  S.  R.  858  and  note. 
524,  98  N.  E.  963,  Ann.  Cas.  1913C  See  also  Equity,  vol.  10,  p.  534. 

65,  40  L.R.A.(N.S.)  529;  McCoy  v.  9.  Brady  v.  Carteret  Realty  Co.,  70 
McCoy,  30  Okla.  379,  121  Pac.  176,  N.  J.  Eq.  748,  64  Atl.  1078,  118  A. 
Ann.  Cas.  1913C  146.  S.  R.  778,  8  L.R.A. (N.S.)   866. 

Note:  Ann.  Cas.  1913D  1041.  10.  See  supra,  par.  8. 

See  also  Equity,  vol.  10,  p.  529.  11.  Selfridge     v.     Leonard-Heffner 
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at  the  common  law,  as  debt,  covenant,  assumpsit,  trover,  replevin,  tres- 
pass, action  on  the  case,  etc. ;  **  and  the  words  "issue  at  law"  mean 
such  an  issue  as  has  been  always  known  and  employed  in  the  adminis- 
tration of  equity  jurisprudence.*'  The  word  "cases"  as  used  with 
reference  to  the  right  to  a  jury  trial  doas  not,  as  a  rule,  include  special 
proceedings  created  and  regulated  by  statute. ^^  All  issues  of  fact  in 
law  cases  must  be  tried  by  a  jury,  if  a  party  desires  to  have  them  so 
tried,  although  the  statute  which  gives  him  the  remedy  he  is  pursu- 
ing may  be  silent  on  the  subject.**  Illustrations  of  specific  actions 
in  which  this  right  exists  might,  it  is  obvious,  be  multiplied  indefi- 
nitely. A  few  will  suflSce  to  show  the  wide  divergence  in  the  character 
of  actions  reducible  in  principle  to  "law  cases."  For  example,  the 
right  should  be  granted  in  actions  relating  to  the  recovery  of  real 
property;  *^  for  the  recovery  of  money  only;  *'  to  recover  on  county 
warrants ;  *^  for  damages  for  breach  of  contract ;  *•  to  assess  the  value 
of  property  in  cases  where  the  jury  finds  that  the  defendant  in 
replevin  is  entitled  to  a  return  of  such  property ;  ^  to  try  title  to  an 
office  to  which  there  are  several  claimants;  *  and,  as  to  estoppel,  where 
the  facts  relied  on  to  create  the  estoppel  are  disputed.*  The  right  of 
trial  in  common  law  causes  being  a  constitutional  right,  it  has  been 
held  that  a  law  that  an^  such  causes  shall  be  tried  "agreeably  to  the 
course  of  a  court  of  chancery"  is  obnoxious  to  this  right  and  void.'  In 
the  trial  of  claims  against  the  government,  the  claimant'  has  no  consti- 
tutional right  to  a  trial  by  jury.     In  such  cases,  the  party  has  no 

Co.y  51  Colo.  314,  117  Pac.  158,  Ann.  note  (holding  that  such  actions  should 

Cas.  1913B  282.  be  tried  by  jury  unless  the  pleadings 

12.  Wiggins  v.  Williams,  36  Fla.  show  that  the  determination  of  the 
637,  18  So.  859,1  30  L.R.A.  754;  Daley  action  required  the  examination  of 
V.  Kennett,  75  N.  H.  536,  7^  Atl.  123,  mutual  accounts  or  a  long  account  on 
39  L-R.A.(N.S.)  45  and  note;  Deane  one  side  only);  South  Milwaukee  Co. 
V.  WUlamette  Bridge  Co.,  22  Ore.  167,  v.  Murphy,  112  Wis.  614,  88  N.  W. 
29  Pac.  440,  15  L.R.A.  614.  683,  58  L.R.A.  82. 

Note:  25  L.R.A.  71.  18.  Ada   County   v.   Bullen   Bridge 

13.  Brady  v.  Carteret  Realty  Co.,  Co.,  5  Idaho  79,  47  Pac.  818,  36 
70  N.  J.  Eq.  748,  64  Atl.  1078, 118  A.   L.R.A.  367. 

S.  R.  778,  8  L.R.A.(N.S.)  866.  19.  Snell   v.   Niagara   Paper   Mills, 

14.  Note :  21  Ann.  Cas.  670.  See  in-  193  N.  Y.  433,  86  N.  E.  460,  25  L.R.A. 
fra,  par.  33.  (N.S.)  264. 

15.  Scott  V.  Nichols,  27  Miss.  94,  20.  Farmers'  Loan,  etc.,  Co.  v. 
61  Am.  .Dec.  503.  Commercial  Bank  of  Racine,  15  Wis. 

16.  Gordon  v.  Munn,  83  Kan.  242,  424,  82  Am.  Dec.  689. 

Ill  Pac.  177,  21  Ann.  Cas.  1299.  1.  People  v.  Havird,  2  Idaho  531,  25 

17.  McCoy  V.  Oldham,  1  Ind.  App.   Pac.  294,  10  L.R.A.  831. 

372,  27  N.  E.  647,  50  A.  S.  R.  208  and  2.  Southern  R.  v.  Howell,  89  S.  C. 
note  (holding  that  a  jury  may  be  de-  391,  71  S.  E.  972,  Ann.  Cas.  1913A 
manded  in  an  action  by  the  assignee  1070. 

of  an  account) ;  Lapham  v.  Kansas,  3.  North  Pennsylvania  Coal  Co.  v. 
etc.  Oil,  etc.,  Co.,  87  Kan.  65,  123  Snowden,  42  Pa.  St.  488,  82  Am.  Dec. 
Pac.  863,  Ann.   Cas.  1913D  813  and  530. 
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other  mode  of  establishing  his  claim  than  that  pointed  out  by  the 
statute.* 

33.  Statutory  and  Summary  Proceedings. — Special  summary  pro- 
ceedings unknown  to  the  common  law  are  not  contemplated  by  the 
constitutional  guaranty  under  consideration,  and  are  therefore  not 
triable  by  jury  *  unless  the'  right  is  given  by  statute.*  Such  statutes 
are  ordinarily  concerned  with  the  ever  changing  and  urgent  economic 
conditions  of  society,  such  as  those  relating  to  public  health,''  drain- 
age acts,*  corrupt  practices,*  public  service  commissions,**  intoxicat- 
ing liquors,**  prohibited  or  detrimental  occupations,**  civil  ser\^ice 
acts,*'  hazardous  occupations,**  pauper  acts,**  and  acts  relating  to  the 
care  arid  custody  of  wayward  children,  and  their  commitment  gen- 
erally, to  reform  schools,  houses  of  correction  or  similar  institutions.** 
Similarly,  a  statute  conferring  jurisdiction  on  a  justice  of  the  peace 
to  try,  convict,  and  commit  to  a  prison,  or  house  of  correction,  vagrant 
or  disorderly  persons,  without  the  intervention  of  a  jury,  is  constitu- 
tional.*^ 

4.  Note:  48  Am.  Dec.  191.  36  Atl.  686,  37  L.B.A.  292. 

6.  People  V.  Kipley,  171  111.  44,  49       Note:  27  L.R.A.(N.S.)  745. 
N.  E.  229,  41  L.R.A.  775.  12.  Frost  v.  People,  193  111.  635,  61 

6.  Cameron  v.  United  States,  148  U.  N.  E.  1054,' 86  A.  S.  R.  352;  Ford  v. 
S.  301,  13  S.  CU  595,  37  U.  S,  (L.  ed.)  State,  86  Md.  465,  37  Atl.  172,  60  A. 
459;  Kirldand  v.  State,  72  Ark.  171,  S.  R.  337,  41  L.R.A.  551;  Ex  parte 
78  S.  W.  770,  105  A.  S.  R.  25,  2  Ann.  Allison,  99  Tex.  456,  90  S.  W.  870, 
Cas.  242,  65L.R.A.76;Munkv.  Frink,  122  A.  S.  R.  653,  2  L.R.A.  (N.S.) 
81  Neb.  631,  116  N.  W.  525, 17  L.R.A.  1111. 

(N.S.)  439.  13.  State  v.  Atlantic  Coast  Line  R. 

7.  Oceanic  Steam  Nav.  Co.  v.  Stran-  Co.,  56  Fla.  617,  47  So.  969,  32  L.R.A. 
ahan,  214  U.  S.  320,  29  S.  Ct.  671,  (N.S.)  639;  People  v.  Kipley,  171  lU. 
53  U.  S.  (L.  ed.)   1013;  Zakonaite  v.  44,  49  N.  E.  229,  41  L.R.A.  775. 
Wolf,  226  U.  S.  272,  33  S.  Ct.  31,  57  Note:  34  L.R.A.(N.S.)  482. 

U.  S.  (L.  ed.)  218;  Munk  v.  Frink,  81  14.  State  v.  Clausen,  65  Wash.  166, 
Neb.  J631,  116  N.  W.  525,  17  L.R.A.  117  Pac.  1101,  37  L.R.A.(N.S.)  466. 
(N.S.)  439.  15.  People  v.  Hill,  163  IlL  186,  46 

8.  Anderson    v.    Caldwell,    91    Ind.  N.  E.  796,  36  L.R.A.  634. 

451,  46  Am.  Rep.  613;  Mound  City  16.  Pugh  v.  Bowden,  54  Fla.  302,  45 

Land,  etc,  Co.  v.  Miller,  170  Mo.  240,  So.  499,  14  Ann.  Cas.  816  and  note; 

70  S.  W.  721,  94  A.  S.  R.  727,  60  In  re  Ferrier,  103  HI.  367,  42  Am. 

L.R.A.  190.  Rep.  10;  Lindsay  v.  Lindsay,  257  lU. 

9.  Mason  v.  State,  58  Ohio  St.  30,  328,  100  N.  E.  892,  Ann.  Cas.  1914A 
50  N.  E.  6,  41  L.R.A.  29L  1222  and  note,  45  L.R.A.(N.S.)   908; 

10.  Auffmordt  v.  Hedden,  137  U.  S.  Prescott  v.  State,  19  Ohio  St.  184,  2 
310,  11  S.  Ct.  103,  34  U.  S.  (L.  ed.)  Am.  Rep.  388;  Com.  v.  Fisher,  213 
674;  Meeker  v.  Lehigh  Val.  R.  Co.,  Pa.  St.  48,  62  Atl.  198,  6  Ann.  Cas. 
236  U.  S.  412,  35  S.  Ct.  328,  59  U.  S.  92. 

(L.  ed.)  644.  Notes:  5  Ann.  Cas.  96;  Ann.  Caa. 

11.  Kirkland  v.  State,  72  Ark.  171,  1914A  1227. 

78  S.  W.  770,  105  A.  S.  R.  25,  2  Ann.       17.  Note:  38  A.  S.  R.  644. 
Cas.  242,  65  L.R. A.  76 ;  Voight  v.  Ex- 
cise Commissioners,  59  N.  J.  L.  358, 
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V.  Waiver 

34.  In  General. — ^As  a  general  rule,  jury  trial  being  a  mere  con- 
stitutional privilege  may  be  waived,^*  except  in  trials  for  capital 
offenses.**  Usually  there  are  three  modes  of  waiving  a  jury  trial: 
(1)  By  default;  (2)  by  written  consent;  and  (3)  by  oral  consent 
entered  on  the  minutes  of  court. *•  Where  the  statute  prescribes  a 
mode  of  waiver,  as  a  rule,  this  is  generally  deemed  to  be  exclusive;  * 
and  where  there  are  (Constitutional  or  statutory  provisions  regulating 
the  manner  of  waiver  a  court  has  no  right  to  declare  by  rule  how  the 
right  may  be  waived.*  A  rule  has  been  declared  that  the  trial  of 
issues  of  fact  in  civil  cases  by  the  courts  of  the  United  States,  without 
the  intervention  of  a  jury,  can  be  had  only  when  the  parties  waive 
their  right  to  a  jury  by  a  stipulation  in  writing.'  Since  the  right  of 
jury  trial  is  highly  favored,  every  reasonable  presumption  should  be 
made  against  the  waiver,  especially  when  it  relates  to  a  right  or  privi- 
lege deemed  so  valuable  as  to  be  secured  by  the  constitution.*  It 
is  a  general  rule  therefore  that  waiver  by  implication  is  not  favored.* 
A  usual  provision  is  that  a  waiver  must  be  by  consent  of  the  parties 
entered  of  record ;  •  but  it  is  too  late  to  raise  the  objection  that  this  was 
not  done  after  the  case  has  proceeded  to  a  hearing.^     Oral  waivers, 

18.  Henderson's  Distilled  Spirits,  14  A.  S.  R.  938,  67  L.R.A.  670. 
Wall.  44,  20  U.  S.  (L.  ed.)  815  (hold-  2.  Note:  Ann.  Cas.  1914B  1185. 
ing  that  parties  may  enter  into  a  stipu-  3.  Baylis  v.  Travelers'  Ins.  Co.,  113 
lation  waiving  a  jury,  and  submit  the  U.  S.  316,  5  S.  Gt.  494,  28  U.  S.  (L. 
case  to  the  court  upon  an  agreed  state-  ed.)  989.  But  see  Perego  v.  Dodge, 
ment  of  facts,  although  there  is  no  leg-  163  U.  S.  160,  16  S.  Ct.  971,  41  U. 
islative  provision  for  waiving  a  jury) ;  S.  (L.  ed.)  113  (holding  that  a  provi- 
Perego  v.  Dodge,  163  U.  S.  160,  16  S.  sion  for  a  waiver  in  one  mode  does 
Ct.  971,  41  U.  S.  (L.  ed.)  113;  Flint  not  necessarily  preclude  a  waiver  in 
River  Steamboat  Co.  v.  Foster,  5  Ga.  another  mode). 

194,  48  Am.  Dec.  248;  Lee  v.  Tillotson,       4.  Kearney  v.  Case,  12  Wall.  275, 

24  Wend.   (N.  Y.)  337,  35  Am.  Dec.  20  U.   S.   (L.  ed.)    395;   Simmons  v. 
624;  Farmers'  Nat.  Bank  v.  McCall,   State,  76  Ohio  St.  346,  79  N.  E,  555, 

25  Okla.  600,  106  Pac.  866,  26  L.R.A.   9  Ann.  Cas.  260. 

(N.S.)  217.  6.  Slocum  v.   New  York  Life  Ins. 

Notes:  48  Am.  Dec.  191;  15  Ann.   Co.,  228  U.  S.  364,  33  S.  Ct.  523,  57 

Cas.  213.  U.   S.    (L.  ed.)   879;  People  v.  Met- 

And  see  generally,  cases  cited  in-   ropoUtan  Surety  Co.,  164  Cal.  174, 128 

fra,  par.  35.  Pac.    324,    Ann.    Cas.    1914B    1181; 

19.  See  infra,  par.  36.  Wittenberg  v.  Onsgard,  78  Minn.  342, 

20.  Bonewitz  v.  Bonewitz,  50  Ohio   81  N.  W.  14,  47  I4.R.A.  141. 

St.  373,  34  N.  E.  332,  40  A.   S.  R.  6.  People    v.    Metropolitan    Surety 

671;  Farmers'  Nat.  Bank  v.  McCall,  Co.,  164  Cal.  174,  128  Pac.  324,  Ann. 

25  Okla.  600,  106  Pac.  866,  26  L.R.A.  Cas.  1914B  1181 ;  Lipscomb  v.   Con- 

(N.S.)  217.                                   •  don,  56  W.  Va.  416,  49  S.  E.  392,  107 

1.  People    V.    Metropolitan    Surety  A.  S.  R.  938,  67  L.R.A.  670. 

Co.,  164  Cal.  174,  128  Pac.  324,  Ann.  7.  Phillips  v.  Preston,  5  How.  278, 

Cas.  1914B  1181;  Lipscomb  v.  Con-  12  U.  S.  (L.  ed.)  152. 
don,  56  W.  Va.  416,  49  S.  E.  392,  107 
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because  of  the  element  of  indefiniteness,  are  not  favored,  and,  not 
infrequently,  are  prohibited.  Trial  courts  have  power  and  a  very 
wide  discretion  to  permit  parties  to  withdraw  from  written  stipula- 
tions waiving  jury  trial ;  ^  and  it  is  a  general  rule,  although  there  is 
a  conflict  of  authority  on  the  point,  that  a  waiver  of  a  jury  binds  the 
parties  only  as  to  the  trial  or  term  for  which  it  was  made.*  It  has 
been  held  that  the  death  of  a  judge  before  decision  of  a  civil  case 
tried  before  him  without  a  jury  will  not  K^lieve  a  party  from  an 
agreement  to  submit  the  case  to  the  court  without  a  jury,  since  such 
an  agreement  must  be  construed  to  mean  a  trial  before  such  judges  as 
may  happen  to  be  on  the  bench  when  the  case  is  called  for  triaJ.*^ 
Notwithstanding  a  waiver  of  a  jury  trial  by  the  parties,  the  court 
may  disregard  it  and  require  the  issues  to  be  submitted  to  a  jury.*^ 
But  where  a  waiver  of  the  right  has  been  effected,  the  judge  is  sub- 
stituted to  the  same  attributes  that  would  have  been  vested  in  a 
jury.i« 

35.  Particular  Acts  Constituting  Waiver  of  Jury  Trial. — Ordinarily 
the  circumstances  of  each  particular  case  must  govern  in  determin- 
ing the  character  of  an  act  in  its  bearing  on  the  question  of 
waiver  of  the  right  of  jury  trial.  Acts  constituting  a  waiver  of  this 
light  are,  of  course,  manifold,  those  of  most  frequent  occurrence 
being  stipulated  in  writing;**  agreements  of  the  parties  in  open 
court ;  **  conduct  inconsistent  with  a  claim  of  the  right ;  *^  appear- 
ing  at  the   trial   and   proceeding  without  objection ;  *®    failure   to 

8.  Hartford  Fire  Ins.  Co.  v.  Red-  11.  Wittenberg  v.  Onsgard,  78 
ding,  47  Fla.  228,  37  So.  62,  110  A.  Minn.  342,  81  N.  W.  14,  47  L.R.A. 
S.  R.  118,  67  L.R,A.  618;  Wittenberg  141. 

V.  Onsgard,  78  Minn.  342,  81  N.  W.  12.  Callahan   v.   Patteraon,   4   Tex. 

14,   47   L.R.A.   141;   Worthington   v.  61,  61  Am.  Dec.  712. 

Nashville,  etc.,  Ry.,  114  Tenn.  177,  86  13.  Kearney  v.  Case,  12  Wall.  275, 

S.  W.  307,  4  Ann.  Cas.  1002.  20   U.   S.    (L.   ed.)    395;   PhilUps   v. 

9.  Flanders  v.  Tweed,  9  Wall.  425,  Moore,  100  U.  S.  208,  25  U.  S.  (L.  ed.) 
19  U.  S.  (L.  ed.)  678;  Rigdon  v.  603;  Bamberger  v.  Terry,  103  U.  S. 
More,  242  111.  256,  89  N.  E.  992,  134  40,  26  U.  S,  (L.  ed.)  317;  Supervisors 
A.  S.  R.  328  and  note;  Wittenberg  v.  v.  Kennicott,  103  U.  S.  554,  26  U.  S. 
Onsgard,  78  Minn.  342,  81  N.  W.  14,  (L.  ed.)  486;  Bond  v.  Dustin,  112  U. 
47  L.R.A.  141;  Worthington  v.  Nash-  S.  604,  5  S.  Ct.  296,  28  U.  S.  (L.  ed.) 
ville,  etc.,  Ry.,  114  Tenn.  177,  86  S.  835;  Beyer  v.  Le  Fevre,  186  U.  S. 
W.  307,  4  Ann.  Cas.  1002.  114,  22  S.  Ct.  765,  46  U.  S.  (L.  ed.) 

But  see  Lanahan  v.  Heaver,  77  Md.  1080. 

605,  26  Atl.  866,  20  L.R.A.  759,  hold-  14.  Boslow  v.  Shenbeiger,  62  Neb. 

ing   a   stipulation   to   a   second    trial  164,  71  N.  W.  1012,  66  A.  S.  R.  487; 

where  the  terms  of  the  contract  were  Stevens  v.  McDonald,  173  Mass.  382, 

general,  and  contained  nothing  from  53  N.  £.  885,  73  A.  S.  R.  300. 

which  it  could  be  inferred  that  it  was  15.'  Stevens  v.  McDonald,  173  Mass. 

the  intention  of  the  parties  to  limit  its  382,  53  N.  E.  885,  73  A.  S.  R.  300  and 

operation  to  the  first  trial.  note. 

10.  Lanahan  v.  Heaver,  77  Md.  605,  16.  Kearney  v.  Case,  12  Wall.  275, 
26  Atl.  866,  20  L.R.A.  759.  20    U.    S.    (L.    ed.)    395;    Perego   v. 
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appear;  ^^  failure  to  demand  a  jury  at  the  proper  time;  **  submission 
of  the  cause  to  an  auditor  appointed  by  the  court ;  ^*  and  appeals  to 
equity.**  But  where  the  trial  court  rules  that  the  action  shall  be  treated 
as  an  equitable  one  solely  and  that  the  verdict  of  the  jury  shall  be 
adviisory  merely,  and  refuses  to  give  instructions  requested  by  the 
plaintiff,  the  plaintiff  does  not,  by  proceeding  with  the  trial  of  the 
cause,  waive  his  constitutional  right  to  trial  by  jury,  though  he  takes 
no  exception  to  any  of  the. rulings  of  the  court  except  the  refusal  of  his 
iiistructions.^  It  has  been  held  that  the  promise  of  each  party  to  relin- 
quish his  constitutional  right  to  a  jury  trial  is  a  sufficient  consideration 
for  an  agreement  to  submit  the  case  to  the  court.*  An  appellate  court 
may,  when  the  record  recites  that  the  parties  came  and  submitted  the 
cause  to  the  court  for  trial,  without  the  intervention  of  a  jury,  presume 
that  a  jury  trial  was  expressly  waived.'  But  the  filing  of  a  stipula- 
tion in  writing,  waiving  a  jury  under  certain  provisions  of  a  federal 
statute,  is  not  sufficiently  shown  by  a  statement  in  the  record  or  in 
the  bill  of  exceptions  that  "the  issue  joined  by  consent  is  tried  by 
the  court,  a  jury  being  waived,"  or  that  "the  case  came  on  for  trial, 
by  agreement  of  parties,  by  the  court,  without  the  intervention  of  a 
jury."  *  It  has  been  held  that  a  declaration  of  rights  has  no  appli- 
cation to  a  party  who,  in  a  civil  proceeding,  comes  in  voluntarily 
under  the  provisions  of  a  statute  which  provides  for  the  determina- 
tion of  his  rights  and  obligations  in  another  manner  than  by  a  jury 
trial* 

36.  Waiver  in  Criminal  Cases. — It  is  a  general  though  strongly 
disputed  rule  that  one  who  is  charged  with  the  commission  of  a  felony 
cannot,  on  pleading  not  guilty,  waive  a  trial  by  jury.*  Other  giuthority 
is  to  the  effect  that  the  waiver  is  permissible,  but  that  it  will  be  allowed 

Dodge,  163  U.  S.  160,  16  S.  Ct.  971,  217   (holding  that  where  the  plaintiff 

41   U.  S.   (L.  ed.)   113;  Bonewitz  v.  and   defendant   in   the   trial   verbally 

Bonewitz,  50  Ohio  St.  373,  34  N.  E.  moved  the  court  for  peremptory  in- 

332,  40  A.  S.  R.  671.  structions,   this   did   not   constitute   a 

Note:  21  Ann.  Gas.  1302.  waiver  of  the  right  to  have  a  verdict 

17.  Farmers',  etc.,  Ins.  Co.  v.  Cuff,  returned  by  the  jury). 

29  Okla.  106,  116  Pac.  435,  35  L.R.A.  2.  Lanahan  v.  Heaver,  77  Md.  605, 

<N.S.)   892.  26  Atl.  866,  20  L.R.A.  759. 

18.  Note:  18  Ann.  Cas.  685.  3.  Indianapolis    Northern    Traction 

19.  Pittsburg's  Petition,  243  Pa.  St.  Co.  v.  Brennan,  174  Ind.  1,  87  N.  E. 
392,  90  Atl.  329,  62  L.R.A.(N.S.)  215,  90  N.  E.  65,  68,  91  N.  E.  503,  30 
262.  L.R.A.(N.S.)    85. 

20.  Furrer  v.  Ferris,  145  U.  S.  132,  4.  Bond  v.  Dustin,  112  U.  S.  604,  5 
12  S.  Ct.  821,  36  U.  S.  (L.  ed.)  649.  S.  Ct.  296,  28  U.  S.  (L.  ed.)  835. 

Note:  3  Ann.  Cas.  249.  5.  Citizens'  Gaslight  Co.  v.  Wake- 

1.  Chessman  v.  Hale,  31  Mont.  577,  field,  161  Mass.  432,  37  N.  E.  444,  31 

79  Pac.  254,  3  Ann.   Cas.  1038  and  L.R.A.  457. 

note,  68  L.R.A.  410.     And  see  Farm-       6.  Michaelson   v.   Beemer,   72   Neb. 

ers'  Nat.   Bank  v.   McCall,  25   OkJa.   761,  101  N.  W.  1007,  9  Ann.  Cas.  1181 

600,   106  Pac.   866,  26  L.R.A.(N.S.)    and  note;  State  v.  Rogers,  162  N.  C. 
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only  on  the  consent  of  both  the  prisoner  and  the  state,^  or  with  the 
consent  of  the  court®  If  the  right  itself  cannot  be  waived,  neither 
can  there  be  a  waiver  of  anything  that  is  essential  to  the  full  benefit 
or  protection  which  the  right  is  designed  to  safeguard.*  In  such  cases 
an  attempt  to  waive  a  jury  trial,  followed  by  a  trial  before  the  court 
without  a  jury,  will  be  of  no  avail,  and  a  judgment  rendered  by  the 
court  will  be  erroneous  if  not  void.^^  In  jurisdictions  wherein  it  is 
held  that  a  jury  may  be  waived,  such  waiver  may  be  by  a  failure  on 
the  part  of  the  accused  to  demand  a  jury.^^  While  the  right  of  trial 
by  jury  may  bci  waived  by  a  plea  of  guilty,  such  waiver  cannot  confer 
jurisdiction  on  a  tribunal  which  has  no  such  jurisdiction  by  law.** 
It  is  a  general  rule  that  the  defendant  in  a  misdemeanor  case,  or  in  a 
trial  for  a  petty  offense,  may  waive  a  trial  by  jury;  *•  and  this  is  the 
rule  as  to  such  matters  even  though  no  statutory  authority  for  such 
waiver  exists.**  Where  the  right  of  a  jury  trial  is  given  by  statute, 
the  accused  must  be  accorded  that  right  unless  he  waives  it,  and  the 
waiver  must  clearly  and  affirmatively  appear  on  the  record,  and  can- 
not be  assumed  or  implied  by  a  reviewing  court  from  the  silence  of 
the  accused,  or  from  his  mere  failure  to  demand  a  jury.  It  has  been 
held  that  in  a  trial  for  an  offense  upon  a  plea  of  not  guilty,  the  accused 
must  waive  his  right  to  a  jury  trial  before  a  justice  of  the  peace  can 
acquire  jurisdiction  to  hear  the  complaint  and  render  final  judgment 
in  the  case  without  the  intervention  of  a  jury.**  In  all  criminal 
cases  the  rule  is  almost  unanimous  that  an  agreement  to  waive  a  jury 
trial,  being  a  renunciation  of  a  valuable  constitutional  right,  must 
be  strictly  construed,  and  when  so  construed  must  be  held  to  apply 
only  to  the  particular  trial  at  which  it  is  made.** 

656,  78  S.  E.  293,  Ann.  Cas.  1914A  98  N.  E.  408,  39  L.R.A.(N.S.)  967. 

867,  46  L.R.A.(N.S.)   38;  In  re  Mc-  10.  State  v.  Mead,  4  Blackf.  (Ind.) 

Quown,  19  Okla.  347,  91  Pac.  689,  11  309,  30  Am.  Dee.  661. 

L.R.A.(N.S.)  1136  and  note.  Note:  11  L.R.A.(N.S.)  1136. 

Note:  1  Ann.  Cas.  597  et  seq.  11.  Note:  9  Ann.  Cas.  263. 

For  authorities  contra,  see  State  v.  12.  Harris  v.  People,  128  ID.  585, 

Worden,  46  Conn.  349,  33  Am.  Rep.  21  N.  E.  563,  15  A.  S.  R.  153. 

27;  State  v.  Carman,  63  la.  130,  18  13.  Schick  v.  United  States,  195  U. 

N.  W.  691,  50  Am.  Rep.  741;  Pierson  S.  65,  24  S.  Ct.  826,  1  Ann.  Cas.  586; 

V.  People,  79  N.  Y.  424,  35  Am.  Rep.  Connelly  v.  State,  60  Ala.  89,  31  Am. 

524;  State  v.  Holt,  90  N.  C.  749,  47  Rep.  34. 

Am.  Rep.  544;  In  re  StaflP.  63  Wis.  Notes:    11    L.R.A.(N.S.)    1137    et 

285,  23  N.  W.  587,  53  Am.  Rep.  285.  seq. ;  9  Ann.  Cas.  1183. 

Note:  9  Ann.  Cas.  263.  14.  Note:  11  L.R.A.(N.S.)   1138. 

7.  State  V.  Kaufman,  51  la.  578,  2  15.  Simmons  v.  State,  75  Ohio  St. 
N.  W.  275,  33  Am.  Rop.  148.  346,  79  N.  E.  555,  9  Ann.  Cas.  260. 

8.  State  V.  Mead,  4  Blackf.  (Ind.)  16.  Note:  4  Ann.  Cas.  1004.     See  as 
300,  30  Am.  Dec.  661.  to  the  rule  generallyi  supra,  par.  34. 

9.  People  V.  Cosmo,  205  N.  Y.  91, 
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VL  Number  of  Jurors 

37.  In  General. — The  essentials  of  a  jury  at  common  law  are  that 
it  should  be  composed  of  twelve  men,  that  they  should  be  impartial, 
and  that  their  verdict  should  be  unanimous.^'  In  the  common  law 
sense  a  less  or  greater  number  than  twelve  is  not  a  jury ;  and  diminish- 
ing the  number  of  jurors  impairs  the  right  of  trial  by  jury,^®  and  the 
findings  of  any  other  number  than  twelve  cannot  be  considered,  as 
the  verdict  of  a  jury,  on  which  a  court  would  be  warranted  in  pro- 
nouncing judgment.^*  Following  the  well  established  rule  no  legal 
verdict  can  be  rendered  in  a  criminal  cause  by  a  jury  composed  of 
more  than  twelve  men.*®  If  a  jury  of  more  than  twelve  men  have 
been  impaneled,  and  the  last  juror  sworn  can  be  pointed  otit  during 
the  trial,  he  may  be  dismissed  from  the  panel  and  the  trial  proceed.^ 
Instances  occur  where  the  number  of  the  jurors  may  be  rectified  and 
their  verdicts  set  aside  on  prompt  application  being  made,  but  this 
right  may  be  waived  by  not  excepting  at  the  proper  time,  in  the 
court  below.*  Furthermore,  the  record  in  a  felony  case  must  show 
that  the  verdict  was  rendered  by  a  jury  of  twelve,  and  the  court  will 

17.  Capital  Tractioii  Co.  v.  Hof,  174  18.  Thompson  v.  Utah,  170  U.  S. 
U.  S.  1,  19  S.  Ct.  580,  43  U.  S.  (L.  343,  18  S.  Ct.  620,  42  U.  S.  (L.  ed.) 
ed.)  873;  Harris  v.  People,  128  111.  1064;  McRae  v.  Grand  Rapids,  etc., 
585,  21  N.  E.  563,  15  A.  S.  R.  153;  R.  Co.,  93  Mich.  399,  53  N.  W.  661, 
Carpenter  ▼.  State,  4  How.  (Miss.)  17  L.R.A.  750;  Carpenter  v.  State,  4 
163,  34  Am.  Dec.  116;  Eckrich  v.  St.  How.  (Miss.)  163,  34  Am.  Dec.  116; 
Louis  Tranat  Co.,  176  Mo.  621,  75  State  v.  Rogers,  162  N.  C.  656,  78  S. 
S.  W.  755,  98  A.  S.  R.  517,  62  L.R.A.  E.  293,  Ann.  Cas.  1914A  867  and  note, 
911;  Territory  v.  Ah  Wah,  4  Mont.  46  L.R.A.  (N.S.)  38;  Jennings  v. 
149,  1  Pac.  732,  47  Am.  Rep.  341;  State,  134  Wis.  307,  114  N.  W.  492, 
State  V.  Almy,  67  N.  H.  274,  28  Atl.  14  L.R.A.(N.S.)  862  and  note. 
372,  22  L.R.A.  744;  State  v.  Gerry,  19.  McRae  v.  Grand  Rapids,  etc., 
68  N.  H.  496,  38  Atl.  272,  38  L.R.A.  R.  Co.,  93  Mich.  399,  53  N.  W.  561, 
228;  People  v.  Cosmo,  205  N.  Y.  91,  17  L.R.A.  750;  Carpenter  v.  State,  4 
98  N.  E.  408,  39  L.R.A.(N.S.)  967;  How.  (Miss.)  163,  34  Am.  Dec.  116. 
State  V.  Rogers,  162  N.  C.  656,  78  S.  But  see  infra,  par.  39  and  40,  as  to 
E.  293,  Ann.  Cas.  1914A  867,  46  changies  in  the  number  under  later 
L.R.A.(N.S.)  38;  Work  v.  State,  2  cases,  especially  as  relating  to  civil 
Ohio  St.  296,  59  Am.  Dec.  671  and  actions  and  the  trial  by  jury  of  minor 
note;  Queenan  v.  Territory,  11  Okla.  offenses. 

261,  71  Pac.  218,  61  L.R.A.  324 ;  First  20.  Bullard  v.  State,  38  Tex.  504, 19 
Nat.  Bank  v.  Foster,  9  Wvo.  157,  61  Am.  Rep.  30.  Compare,  however, 
Pac.  466,  63  Pac.  1056,  54  L.R.A.  549.  Tillman   v.    Arlles,   5    Smedes   &   M. 

Notes:  48  Am.  Dee.  191;  24  L.R.A.  (Miss.)  373,  43  Am.  Dec.  620,  as  to 
272 ;  43  L.R.A.  35,  56,  76,  80 ;  18  Ann.  the  rule  in  actions  at  law  not  being  so 
Cas.  686.  rigid  as  in  criminal  cases  and  holding 

See  infra,  par.  38,  as  to  number  of  that  in  assumpsit  a  jury  consisting  of 
jurors  in  criminal  cases ;  and  infra,  thirteen  persons  is  no  ground  of  error, 
par.  40,  as  to  legislative  authority  to       1.  Bullard  v.  State,  38  Tex.  604,  19 
effect  changes  in  respect  to  the  number  Am.  Rep.  30. 
of    jurors   in    criminal    and    in    civil       2.  Note:  43  L.R.A.  76. 
cases. 
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look  into  the  record,  and  if  error  appears  in  this  respect  will  reverse 
the  judgment.  Express  provision  is  made  by  the  constitution  of  some 
states  with  reference  to  the  mode  of  procedure  to  be  adopted  in  case  of 
a  trial  by  less  than  the  full  number  of  jurors  where  the  number  has 
been  reduced  by  the  sickness  of  one  or  more  of  the  jurors.'  A  jury 
of  twelve  men  being  the  only  legally  constituted  tribunal  for  the 
trial  of  an  indictment  for  a  felony,  it  necessarily  follows  that  the 
court  or  judge  is  not  such  tribunal,  and  that,  in  the  absence  of  a 
jury,  he  has  by  law  no  jurisdiction.* 

38.  Criminal  Cases. — In  regard  to  the  right  of  the  defendant  in  a 
criminal  case  to  consent  to  a  trial  by  a  jury  of  less  than  twelve  men, 
the  decisions  are  conflicting,  some  affirming  the  right,^  while  others 
deny  it.*  There  is  still  another  line  of  decisions,  according  to  which 
the  defendant  may  consent  that  the  number  of  jurors  may  be  varied 
in  misdemeanor  cases,^  but  not  in  cases  of  felony ;  ^  and  some  of  the 
earlier  cases  attempt  to  distinguish  between  capital  cases  and  others, 
in  favorem  vitse.*  Following  the  rule  that  an  accused  person  charged 
with  a  felony  cannot  waive  the  right  of  trial  by  twelve  jurors,  it  has 
been  held  that,  where  it  was  agreed  in  open  court  by  the  parties  in 
a  homicide  trial  that  one  of  the  jurors  might  be  excused,  a  verdict 
thereafter  returned  by  the  eleven  remaining  jurors  could  not  be 
upheld. ^^  Where  this  is  the  rule  it  is  obvious,  of  course,  that  in  a  trial 
of  a  capital  felony  the  prisoner  is  not  bound  by  his  consent  to  be 

3.  Note:  43  L.R.A.  69-73.  105  La.  696,  30  So.  126,  64  L.R.A. 

4.  Harris  v.  People,  128  III.  585,  21  933;  Carpenter  v.  State,  4  How. 
N.  E.  563,  15  A.  S.  R.  153.  (Miss.)  163,  34  Am.  Dec.  116 j  Terri- 

5.  State  V.  Kaufman,  51  la.  578,  2  tory  v.  Ah  Wah,  4  Mont.  149,  1  Pac. 
N.  W.  275,  33  Am.  Rep.  148.  732,  47  Am.  Rep.  341 ;  State  v.  Rogers, 

Note :  1  Ann.  Cas.  598.  162  N.  C.  656,  78  S.  E.  293,  Ann.  Cas. 

6.  State  v.  Ned,  105  La.  696,  30  So.  1914A  867,  46  L.R.A.(N.S.)  38  and 
126,  54  L.R.A.  933;  Jennings  v.  State,  note  (holding  that  one  who  pleads 
134  Wis.  307,  114  N.  W.  492,  14  "not  guilty"  to  an  accusation  of  mur- 
L.R.A.(N.S.)  862  and  note.  der  is  entitled  to  be  tried  by  a  jury  of 

Note:  1  Ann.  Cas.  598.  twelve  men,  which   he  cannot   waive 

7.  Notes:  43  L.R.A.  64;  14  L.R.A.  even  by  consenting  to  proceed  with 
.(N.S.)  862;  46  L.R.A. (N.S.)  38;  1  eleven  in  the  jury  box  when  one  is 
Ann.  Cas.  598.  found  mentally  unfit) ;  Work  v.  State, 

But  see  46   L.R.A. (N.S.)    38  note,  2   Ohio   St.  296,   59   Am.   Dec.   671; 

for  authority  to  the  effect  that  a  de-  Queenan  v.  Territory,  11  Okla.  261,  71 

fendant  on  trial  for  an  offense  which,  Pac   218,   61   L.R.A.    324;    Jones   v. 

while  declared  by  the  United  States  State,  52  Tex.  Crim.  303,  106  S.  W. 

Revised  Statutes  to  be  a  misdemeanor,  345,  124  A.  S.  R.  1097. 

is  an  infamous  crime,  may  not  waive  Notes:    43    L.R.A.    62;    14   L.R.A. 

the  full  number  of  jurors  on  his  trial.  (N.S.)  862;  1  Ann.  Cas.  598. 

8.  Thompson  v.  Utah,  170  U.  S.  343,  9.  Note:  50  L.R.A. (N.S.)   936. 

18  S.  Ct.  620,  42  U.  S.  (L.  ed.)  1064;  10.  Jones  v.  Slate,  52  Tex.  Crim. 
Harris  V.  People,  128  111.  585,  21  N.  303,  106  S.  W.  345,  124  A.  S.  R.  1097. 
E.  563,  15  A.  S.  R.  153;  State  v.  Ned, 
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tried  by  less  than  twelve  jurors.**  While  it  has  been  held  that  the 
provision  of  the  federal  constitution,  which  declares  that  ''no  state 
shall  deprive  any  person  of  life,  liberty,  or  property  without  due  process 
of  law,"  does  not  deprive  the  states  of  power  to  reduce  the  number  of 
jurors  for  the  trial  of  causes  iu  the  state  courts;  yet  if  the  change  is 
applicable  to  acts  previously  committed,  it  falls  within  the  prohibition 
against  ex  post  facto  laws,**  though  some  earlier  cases,  since  over- 
ruled, took  the  opposite  view,  viz.,  that  such  a  change  in  the  jury 
system  relates  merely  to  the  remedy.** 

39.  Civil  Cases. — ^In  considering  the  question  as  to  the  right  of  a 
defendant  in  a  civil  case  to  waive  a  full  jury  of  twelve  persons,  the 
distinction  must  be  regarded  between  such  civil  cases  as  are  within  the 
scope  of  the  constitutional  guaranty,  on  the  one  hand^  and  those  cases, 
on  the  other,  not  so  protected.  In  cases  where  at  common  law  juries 
were  not  a  port  of  the  machinery  of  tribunals,  such,  for  example,  as 
justices  and  inferior  courts,**  or  where  juries  were  not  required  accord- 
ing to  the  counse  of  the  common  law,*^  it  is  clear  that  the  legislature 
has  plenfury  power  to  provide  for  a  jury  trial  by  any  number  of  per- 
sons, alter  the  common  law  rule  as  to  unanimity  (since  it  is  not  here 
applicable)  and,  if  it  sees  fit,  make  subsequent  changes  in  these  re- 
spects, or  altogether  dispense  with  jury  trials  in  such  cases  or  before 
such  inferior  tribunals.**  Moreover,  if  litigants  could  waive  in  civil 
trials  at  common  law  and  under  the  constitution  this  unanimity  of 
verdict,  then  it  is  not  to  be  regarded  as  one  of  the  requisites  which 
must  be  preserved  in  order  to  preserve  a  jury  trial  in  civil  actions.*' 
In  view  of  this  principle  it  is  apparent  that  a  statute  providing  for  a 
jury  of  six  in  cases  of  summary  process  is  valid,*®  since  the  right  to 
a  jury  does  not,  as  a  general  rule,  exist  in  a  constitutional  sense  in 
such  cases.**  Under  some  statutes  and  constitutional  provisions  the 
right  to  waive  trial  by  a  common  law  jury  is  upheld,*  the  distinction 
being  drawn  between  criminal  actions  and  civil  suits,  on  the  ground 

11.  Territory  v.  AM  Wah,  4  Mont.   343,  18  S.  Ct.  620,  42  U.  S.  (L.  ed.) 
149,  1  Pac.  732,  47  Am.  Rep.  341.         1061. 

12.  Thompson  v.  Utah,  170   U.   S.       14.  See  supra,  par.  25. 
343,  18  S.  Ct.  620,  42  U.  S.  (L.  ed.)       15-  See  supra,  par.  14. 

1061;   State  v.  Ardoin,  51  La.  Ann.       l^-  ^i^st   Nat.    Bank   v.   Foster,   9 

169,  24  So.  802,  72  A.  S.  R.  454.  YJt'^^J' r}n  ^^'  ^^^'  ^^  ^^^-  ^^^^' 

Note:  4&  L.B.A.  33.  ^y^f\^f'Ti  a    i^q 

See  also  Constitutional  Law,  vol.      t^^tl  ^^     ^  ^P    n  tt*  u  «-•    o^^ 

g        296  I''  ^®ss  ^'   White,  9  Utah  Ql,  33 

13.  State  V.  Caldwell,  50  La.  Ann.      -» i   vr./. .  qq  I   "c  *  p   ^ki 
666,  23  So.  869,  69  A.  S.  R.  465,  41      ^^\  See  supra,  pa^  33 

L.R.A.  718,  overruled  by  State  V.  Ar-       i,  Yhnt    River    Steai^bont    Co.    v. 
dom,  51  La.  Ann.  169,  24  So.  802,  72  poster,  5  Ga.  194,  48  ^m.  Dec.  248; 
A.  S.  R.  454;  State  v.  Bat,es,  14  Utah  Hess  v.  White,  9  Utah  61,  33  Pac  243, 
293,  47  Pac.  78,  43  L.R.A.  33,  over-  24  L.R.A,  277. 
ruled  by  Thompson  v.  Utah,  170  U.  S.       Note :  43  L.R.A.  60. 
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that  civil  suits  relate  to  and  affect,  as  to  the  parties  against  whom  they 
are  brought,  only  individual  rights  which  are  within  their  individual 
control,  and  which  they  may  part  with  at  their  pleasure.*  But  it 
has  been  held  that  unanimity,  as  one  of  the  peculiar  and  essential 
features  of  trial  by  jury  at  common  law  and  of  the  constitutional 
right  of  trial  by  jury,  is  violated  by  a  statute  authorizing  a  verdict 
by  the  concurrence  of  a  majority  of  the  jurors.' 

40.  Legislative  Control. — The  control  of  the  legislature  over  the 
number  of  jurors  requisite  to  form  a  legal  verdict  depends  not  only 
on  constitutional  provisions,  but  also  on  the  question  whether  the 
right  to  a  trial  by  a  jury  of  twelve  men  in  the  particular  case  existed 
at  the  date  of  the  adoption  of  the  state  constitution.*  The  general 
doctrine  seems  to  be  that,  if  the  case  is  one  in  which  the  defendant 
had  at  the  time  of  the  adoption  of  the  state  constitution  a  legal  right 
to  be  tried  by  a  common  law  jury  of  twelve  men,  then  the  legislature 
cannot  by  any  legislative  enactment  interfere  with  or  abridge  the 
right  which  was  fully  secured  to  him  by  the  common  law  at  the  time 
of  the  approval  of  the  state  constitution,  and  which  right  was  furthei 
guaranteed  to  him  by  such  constitution.*  If,  on  the  other  hand,  the 
right  to  a  trial  by  a  common  law  jury  of  twelve  men  was  not  so  secured 
to  him,  and  did  not  exist  at  the  time  the  state  constitution  was  adopted, 
then  it  is  within  the  power  of  the  state  legislature  to  control  and  make 
provisions  for  regulating  the  trial  by  jury  in  such  cases,  and  any 
statutes  or  enactments  dealing  with  the  number'  and  agreement  of 
jurors  in  such  cases  will  be  upheld.*  The  purpose  of  a  constitutional 
provision  requiring  that  certain  facts  shall  be  ascertained  by  a  jury 
of  twelve  men  in  a  court  of  competent  jurisdiction,  as  shall  be  pre- 
scribed by  law,  is  that  there  shall  be  the  concurrent  judgment  of  the 
twelve  as  to  such  facts.  The  legislature  cannot  make  the  judgment 
of  less  than  twelve  competent  to  answer  the  requirement  of  the  con- 
stitution. The  words,  "as  shall  be  prescribed  by  law,"  used  in  this 
connection  relate  to  procedure,  and  do  not  authorize  any  change  or 
impairment  of  the  agency  by  which  compensation  is  to  be  fixed.' 

VII.  Capacity 

41.  In  General. — ^The  laws  with  reference  to  the  capacity  and 
qualifications  of  jurors  differ,  of  course,  in  the  various  states,  but  such 

2.  Note :  43  L.R.A.  66.  5.  Jacksonville,  eto.,  R.  Co.  v.  Adams, 

3.  American  Pub.  Co.  v.  Fisher,  166  33  Fla.  608, 15  So.  257,  24  L.R.A.  272; 
U.  S.  464,  17  S.  Ct.  618,  41  U.  S.  (L.  Copp  v.  Henniker,  55  N.  H.  179,  20 
ed.)  1079.     (In  this  case  the  power  of  Am.  Rep.  194. 

a  state  to  change  the  rule  in  respect  to  Note :  43  L.R.A.  56. 

unanimity  of  juries  was  not  up  for  6.  Note:  43  L.R.A.  56. 

consideration.)     See  infra,  par.  40,  as  7.  Jacksonville,  etc.,  R.  Co.  v.  Adams, 

to  legislative  control  generally.  33  Fla.  608, 15  So.  257,  24  L.R.A.  272. 

4.  Note :  43  L.R.A.  56. 
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laws  are  invariably  grounded  in  the  purpose  of  securing  true  and 
competent  men  to  act  in  this  very  important  branch  of  public  serv- 
ice. To  this  end  a  juror  must,  generally  q>eakii\g,  be  a  citizen  of 
the  United  States,^  and  an  elector,*  or  with  such  qualifications  as  are 
prescribed  in  the  laws  for  an  elector.^*  These  requirements  import, 
of  course,  that  he  be  of  competent  age ;  ^^  although  the  matter  of  age 
is  of  relative  rather  than  of  absolute  importance.  In  this  respect 
it  has  been  held  that  a  statute  exempting  persons  over  seventy  years 
of  age  from  doing  service  creates  a  privilege  and  not  a  disability, 
and  that  a  criminal  conviction  is  not  rendered  void  by  the  fact 
that  one  of  the  grand  jury  indicting,  and  one  of  the  petit  jury 
convicting:,  were  above  that  age.^*  While  generally  the  moral  char- 
acter of  a  juror  is  rather  an  implied  qualification,  the  laws  sometimes 
specifically  prescribe  a  test  of  character.^*  A  juror  should  of  course 
be  free  from  such  physical  infirmities  and  mental  defects  as  would 
interfere  with  or  preclude  the  proper  discharge  of  his  duties.^*  And  so 
it  has  been  held  that  a  person  whose  eyesight  is  so  defective  that  he 
cannot  see  the  expressions  of  witnesses  testifying  nor  observe  their 
deportment  or  demeanor  is  not  competent  to  serve  as  a  juror.**  In 
Une  with  this  principle  a  knowledge  of  the  English  language  is  ordi- 
narily regarded  as  an  indispensable  qualification.*^  At  common  law 
it  was  requisite  that  all  persons  serving  on  grand  and  petit  juries 
should  be  good  and  lawful  men,  by  which  was  intended  that  they 
must  be  neither  aliens  nor  persons  outlawed,  nor  attainted  of  any 
treason  or  felony  which  might  render  them  infamous.*' 

42.  Alienage  or  Citizenship. — It  is  a  general  rule  that  aliens  are 
disqualified  for  jury  duty,**  and  a  jury  selected  and  sworn,  but  con- 

8.  See  infra,  par.  42.  bo  a  disqualification  as  an  elector  and, 

9.  State  V.  Jackson,  27  Kan.  581,  41  therefore,  as  a  juror) ;  Com.  v.  Wong 
Am.  Rep.  424  (holding  that  the  ob-  Chung,  186  Mass.  231,  71  N.  E.  292, 
jection  thai  a  juror  was  not  an  elector  1  Ann.  Cas.  193  (holding  that  eonvic- 
must  be  rused  before  verdict,  even  in  tion  of  crime  may  not  be  an  absolute 
a  capital  case,  it  not  being  an  absolute  disqualification  for  jury  service,  and 
disqualification  but  only  ground  of  that  the  fact  of  such  conviction  may 
challenge).  be  merely  a  ground  for  the  removal  of 

10.  Territory  v.  Evans,  2  Idaho  651,  a  juror's  name  from  the  jury  list 
23.Pac  232,  7  L.R.A.  646,  overruled  within  the  discretion  of  the  revising 
on  another  point  by  State  v.  Potter,  board). 

6  Idaho  584,  67  Pac.  431.  14.  Note :  1  A.  S.  R.  621. 

11.  Note:  50  L.R.A.(N.S.)   954.  *  15.  Rhodes  v.   State,  128  Md.  189, 

12.  Green  v.  State,  59  Md.  123,  43  27  N.  E.  866,  25  A.  S.  R.  429. 
Am.  Rep.  642.  16.  See  infra,  par.  43. 

13.  Territory  y.  Evans,  2  Idaho  651,  17.  People  v.  Harding,  63  Mich.  48, 
23  Pac.  232,  7  L.R.A.  646,  overruled  18  N.  W.  666,  19  N.  W.  166,  51  Am. 
on  another  point  by  State  v.  Potter,  Rep.  95. 

0  Idaho  584,  57  Pac  431  (holding  18.  Territory  v.  Evans,  2  Idaho  651, 
tiiat  a  matter  of  religious  belief  in  the  23  Pac.  232,  7  L.R.A.  646,  overruled 
doctrines  of  the  Mormon  church  may   on  another  point  by  State  v.  Potter, 
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taining  an  alien,  consists  of  only  eleven  jurors.  Where  this  rule  pre- 
vails, if  it  is  discovered  after  the  jurors  are  sworn  but  before  further 
proceedings  are  had  that  one  of  the  jurors  is  an  alien,  the  court  may 
order  him  discharged  and  another  juror  drawn  in  his  stead.**  But 
alienage  is  not  always  regarded  as  an  absolute  disqualification  though 
it  may  be  a  cause  for  challenge.  Under  this  theory  the  fact  that  a 
juror  is  an  alien  is  not  a  denial  of  due  process  of  law  or  of  the  equal 
protection  of  the  laws  to  the  person  convicted.**  Whether  one  who 
has  been  found  guilty  of  desertion  and  has  thereby  lost  his  rights 
as  a  citizen  of  the  United  States  is  deprived  of  his  right  to  serve 
as  a  juror  is  at  least  doubtful.*  Under  certain  federal  statutes  the 
right  to  require  th^  panel  of  the  jurors  called  to  serve  for  a  term  to 
tate  the  oath  therein  prescribed,  or  to  be  discharged  from  the  panel, 
is  limited  to  the  distnct  attorney,  and  is  not  a  right  of  individual 
suitors  in  a  case  about  to  be  tried.* 

43,  Knowledge  of  English. — ^It  is  a  general  rule  that  the  jurors 
should  have  a  reasonable  knowledge  of  the  language  in  which  the  pro- 
ceedings are  conducted,  to  enable  them  to  perform  their  duties.  It 
is  clear  that  this  necessity  becomes  of  the  greatest  importance  in  trials 
for  capital  felonies;  and  so  it  has  been  held  that  the  inviolability 
of  the  right  of  jury  trial  demands  that  jurors  unable  to  speak  or  under- 
stand the  English  language  be  excluded  from  the  panel,*  at  the  dis- 
cretion of  the  trial  judge.*  A  fortiori,  a  statute  requiring  as  a 
qualification  that  a  juror  must  be  able  to  comprehend  and  speak  the 
English  language  is  not  in  violation  of  a  constitutional  provision  guar- 
anteeing the  right  to  trial  by  jury.*  Following  this  rule  a  juror, 
not  understanding  and  speaking  English,  cannot  be  forced  on  a 
prisoner,  although  his  peremptory  challenges  may  have  been 
exhausted.*  A  juror's  incompetence  on  this  account  may  be  proved 
by  his  statement  under  oath,  without  violating  the  rule  that  jurors 
are  incompetent  to  impeach  their  verdicts.'    Under  certain  laws  the 

6  Idaho  584,  57  Pac.  431;  People  v.  5.  McCampbell    v.    State,    9    Tex. 

Baker,  60  Mich.  277,  27  N.  W.  539,  1  App.  124,  35  Am.  Rep.  726,  overruled 

A.  S.  R.  501;  State  v.  Ah  Chew,  16  on  another  point  by  Brown  v.  State, 

Nev.  50,  40  Am.  Rep.  488.    See  also  15  Tex.  App.  581;  Lylea  v.  State,  41 

Aliens,  vol.  1,  p.  802.  Tex.  172,  19  Am.  Rep.  38. 

19.  People  v.  Baker,  60  Mich.  277,  Note:  Ann.  Cas.  1912C  786. 

27  N.  W.  539,  1  A.  S.  R.  501.  6.  McCampbell    v.    State,    9    Tex. 

20.  Kohl  v.  Lehlback,  160  U.  S.  293,  App.  124,  35  Am.  Rep.  726,  overruled 
16  S.  Ct.  304,  40  U.  S.  (L.  ed.)  432.  on  another  point  by  Brown  v.  State, 

1.  Com.  V.  Wong  Chung,  186  Mass.  15  Tex.  App.  581. 

231,  71  N.  B.  292, 1  Ann.  Cas.  193.  7.  Lafayette    Plank    Road    Co.    v. 

2.  Atwood  V.  Weems,  99  U.  S.  183,  New  Albany,  etc.,  R.  Co.,  13  Ind.  90, 
25  U.  S.  (L.  ed.)  471.  74  Am.  Dec.  264;  Shaw  v.  Fisk,  21 

6.  T.vles  V.  State,  41  Tex.  172,  19  Wis.  368,  94  Am.  Dec.  547.     See  pen- 
Am.  Rep.  38,  erally,  Verdict,  as  to  impeachment  of 

-t,  button  V.  Fox,  55  Wis.  531,  13  verdict. 
N.  W.  477,  42  Am.  Rep.  744. 
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general  rule  above  stated  may  be  materially  relaxed;  and  so,  under 
the  conditions  peculiar  and  local  to  a  place,  it  may  be  determined 
that,  notwithstanding  a  juror's  inability  to  speak  or  understand  Eng- 
lish, his  qualifications  may  be  deemed  sufficient  to  meet  the  con- 
stitutional requirements,  and  a  conviction  under  such  circumstances 
upheld.^  The  objection  based  on  a  juror's  supposed  imperfect  knowl- 
edge of  English  is  one  addressed  particularly  and  pecuUarly  to  the 
judgment  of  the  trial  court,  and  unless  flagrant  abuse  of  discretion 
clearly  appears,  the  rulings  of  that  court  on  such  a  subject  are  sel- 
dom disturbed.* 

44.  Property  Qualificatioiu — ^The  statutes  of  various  jurisdictions 
in  providing  for  the  qualifications  of  jurors  sometimes  prescribe  that 
they  shall  be  freeholders,*^  or  holders  of  assessed  property ;  **  while 
under  other  statutes,  construed  in  the  light  of  the  constitution,  no 
property  qualification  can  be  required  of  any  person  to  become  a 
juror,  although  it  may  be  required  that  he  be  a  householder  in  respect 
to  civil  rather  than  a  property  status.**  In  certain  jurisdictions  the 
requirement  as  to  property  relates  only  to  jurors  in  criminal  cases; 
and  it  has  been  held  that  such  a  requirement  does  not  violate  the 
.constitutional  provision  that  the  right  of  trial  by  jury  shall  remain 
inviolate.**  Where  the  rule  provides  that  jurors  must  be  taxpayers 
it  has  been  held  that  a  person  is  not  disqualified  by  the  fact  that  he 
did  not  pay  any  personal  taxes  for  the  preceding  year  where  it  does 
not  appear  that  he  was  not  on  the  personal  property  assessment  roll, 
or  that  he  did  not  own  and  pay  taxes  on  real  estate.**  And  under 
a  statute  providing  that  in  criminal  cases  they  must  be  freeholders 
and  householders,  one  who  has  merely  rented  property  for  the  pre- 
ceding twelve  months  is  not  competent.**  But  it  is  a  rule  that  the  fact 
that  a  juror  was  not  a  householder  will  not  vitiate  a  verdict.**  Under 
certain  statutes  it  is  error  for  a  justice  of  the  peace  to  excuse  a  tales- 
man for  the  reason  that  he  is  not  a  taxpayer  if  there  is  nothing  to 

8.  In  re  Allison,  13  Colo.  525,  22  the  individual  as  a  juror) ;  State  v. 
Pac.  820,  16  A.  S.  R.  224,  10  L.R.A.  McDowell,  61  Wash.  398,  112  Pac. 
790.                                                    •  521,  Ann.  Cas.  1912C  782'  and  note, 

9.  People  V.  Loper,  159  Cal.  6,  112  32  L.R.A.(N.S.)  414. 

Pac.  720,  Ann.  Cas.  1912B  1193.  12.  Nelson  v.   State,  57  Miss.  286, 

10.  Hodgin  v.  Southern  R.  Co.,  143  34  Am.  Rep.  444. 

N.  C.  93,  55  S.  E.  413,  10  Ann.  Cas.  13.  State    v.    McDowell,   61    Wash. 

417;  Dowdy  v.  Com.,  9  Grat.    (Va.)  398,  112  Pac.  521,  Ann.  Cas.  1912C 

727,  60  Am.  Dec.  314.  782  and  note,  32  L.R.A.(N.S.)  414. 

Note :  Ann.  Cas.  1913D  i832.  14.  State  v.  Reed,  53  Kan.  767,  37 

11.  Kelley  v.  People,  55  N.  Y.  565,  Pac.  174,  42  A.  S.  R.  322. 

14  Am.   Rep.   342    (holding  that  the       15.  Note:  Ann.  Cas.  1913D  332. 
property  qualification  when  questioned       16.  Lafayette    Plank    Road    Co.    v. 
by  a  challenge  must  be  that  required  New  Albany,  etc.,  R.  Co.,  13  Ind.  90, 
to  authorize  the  original  selection  of  74  Am.  Dee.  264  and  note. 
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show  that  he  does  not  possess  the  necessary  qualifications  of  an  elec- 
tor." 

45.  Right  to  Jury  of  "Vicinage." — The  right  of  trial  by  jury  at 
common  law  includes  the  right  of  a  prisoner  to  have  the  jury  obtained 
from  the  vicinage  or  county  where  the  crime  is  supposed  to  have  been 
committed.*^  The  reason  for  this  is  that  the  accused  may  have  the 
benefit,  on  his  trial,  of  his  own  good  character  and  standing  with 
his  neighbors,  if  these  he  has  preserved,  and  also  of  such  knowledge  as 
the  jury  may  possess  of  the  witnesses  who  may  give  evidence  against 
him.^*  But  this  right  is  not  impaired  by  an.  act  of  the  legislature 
authorizing  a  change  of  place  of  trial  to  another  county,  on  the  state's 
application,  when  a  fair  and  impartial  trial  cannot  be  had  in  the 
original  county,**  nor  does  it  prevent  the  trial  taking  place  in  either 
county,  in  case  a  crime  is  begun  in  one  and  consummated  in  another.^ 
A  jury  summoned  by  direction  of  the  court  from  the  country  dis- 
tricts of  a  county,  to  the  exclusion  of  residents  of  a  city,  is  illegal 
under  a  constitutional  guaranty  of  an  impartial  jury  of  the  county ;  * 
although  it  has  been  held  that  a  statute  authorizing  a  jury,  under 
certain  circumstances,  to  be  drawn  from  a  district  less  than  a  county 
is  constitutional.*  It  is  not  an  unconstitutional  discrimination  against 
persons  who  are  to  be  tried  in  a  criminal  branch  of  the  court  to 
require  them  to  be  tried  by  jurors  taken  from  the  body  of  the  county 
whose  general  qualifications  have  been  more  particularly  ascertained 
by  a  special  jury  commissioner,  but  who  are  still  subject  to  judicial 
inquiry  as  to  their  qualifications  and  impartiality  as  in  the  case  of 
an  ordinary  panel.*  Witl?  reference  to  a  statute  requiring  jurors  to 
be  residents  of  the  county  or  parish  in  and  for  which  the  court  is 
held  the  rule  is  that  there  is  little  or  no  distinction  between  the  "resi- 

17.  Reed  v.  Peacock,  123  Mich.  244,  Ann.  Cas.  1006;  Zanone  v.  State,  97 
«2  N.  W.  53,  81  A.  S.  R.  194,  49  Tenn.  101,  36  S.  W.  711,  35  L.RA. 
L.RA.  423.  556. 

18.  People  V.  Powell,  87  Cal.  348,  20.  State  v.  Halloway,  19  N.  M.  528, 
25  Pac.  481,  11  L.R.A.  75;  State  v.  146  Pac.  1066,  L.R.A.1915F  922  and 
Carman,  63  la.  130,  18  N.  W.  691,  note;  Barry  v.  Traux,  13  N.  D.  131, 
50  Am.  Rep.  741;  Hargis  v.  Parker,  99  N.  W.  769,  112  A.  S.  R.  662,  3 
27  Ky.  L^.  Rep.  441,  85  S.  W.  704,  69  Ann.  Cas.  191,  65  L.RA.  762.  And 
L.RA.  270;  Com.  v.  Jones,  118  Ky.  see  Venue. 

889,  82  S.  W.  643,  4  Ann.  Cas.  1192;  1.  Harcris  v.  Parker,  85  S.  W.  704, 

Stale  V.  O'Brien,  35  Mont.  482,  90  Pac.  27  Ky.  L.  Rep.  441,  69  L.R.A.  270; 

514,   10   Ann.    Cas.    1006 ;    Barry   v.  Com.  v.  Jones,  118  Ky.  889,  82  S.  W. 

Traux,  13  N.  D.  131,  99  X.  W.  769,  643,  4  Ann.  Cas.  1192. 

112  A.  S.  R.  662,  3  Ann.  Cas.  191  and  2.  Zanone  v.   State,  97  Tenn.  101, 

note,  65  L.R.A.  762;  Zanone  v.  State,  36  S.  W.,711,  35  L.R.A.  556. 

97  Tenn.  101,  36  S.  W.  711,  35  L.R.A.  3.  Wrav  v.  State,  154  Ala.  36,  45 

556.  So.  697,  129  A.  S.  R.  18,  16  Ann.  Cas. 

19.  Com.  V.  Jones,  118  Ky.  889,  82  .'362,  15  L.R.A.  (N.S.)  493. 

S.  W.  643,  4  Ann.  Cas.  1192;  State  v.       4.  State  v.  Dunn,  157  N.  Y.  528,  52 
O'Brien,  35  Mont.  482,  90  Pac.  514,  10   N.  E.  572.  43  L.R.A.  247. 
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dence"  of  the  voter  or  juror  and  his  "domicil."  If  the  juror  or  voter 
has  as  a  matter  of  fact  lived  in  different  parishes  or  precincts,  his* 
true  residence  must  he  determined  hy  his  intention  as  in  other  cases> 
And  according  to  the  general  rule  tiie  temporary  absence  of  a  juror 
from  the  parish  of  his  residence  will  not  destroy  his  qualification  for 
jury  service  therein,  when,  though  living  and  working  in  another 
part' of  the  state,  he  had  no  intention  to  change  his  permanent  abode.^ 

VIIL  Exemption  from  Jury  Duty 

46.  Construction  and  Constitutionality  of  Exemption  Laws. — ^The 
state  has  an  inherent  and  indisputable  right  to  the  service  of  all  her 
male  citizens  as  jurors,  and  therefore  any  statute  which  strips  the 
government  of  any  portion  of  its  prerogative  in  this  regard  by  giv- 
ing exemption  from  this  general  burden  should  receive  a  strict  con- 
struction. Following  this  principle,  where  a  claim  of  exemption  is 
raised,  in  order  that  one  summoned  as  a  juror  may  avail  himself  of 
such  exception  he  must  show  that  his  case  falls  strictly  within  it, 
since  exceptions,  privileges,  and  exemptions  are  not  favored  in  the 
law.'  Statutes  providing  that  certain  classes  of  persons,  such  as 
lawyers,  physicians,  members  of  the  militia,  members  of  fire  com* 
panics,  etc.,  shall  be  exempt  from  jury  duty  have  generally  been 
held  to  be  constitutional.^  Furthermore,  the  fourteenth  amendment 
of  the  constitution  of  the  United  States  is  not  violated  by  the  exclu- 
sion of  certain  classes  of  citizens  from  jury  service  if  the  exclusion 
is  not  the  result  of  race  or  class  prejudice,  but  is  on  the  bona  fide 
ground  that  it  is  for  the  good  of  the  community  that  the  regular 
work  of  the  excluded  classes  shall  not  be  interrupted.*  But  while 
the  power  of  the  legislature  to  determine  who  may  be  exempt  from 
such  service  is  not  doubted,  the  exemption  must  be  by  laws  of  equal 
operation  as  to  the  conditions  of  exemption.     Where  the  statute 

5.  State  V.  Wimby,  119  La.  139,  43  and  on  the  roll  of  dental  surgeons  and 
So.  984, 121  A.  S.  R.  507, 12  Ann.  Cas.  registered  according  to  law,  is  not  ez- 
643,  12  L.R.A.(N.S.)  98;  State  v.  empt  from  jury  duty,  under  the  federal 
Bums,  148  Mo.  167,  49  S.  W.  1005,  71  statute,  as  a  ^'practitioner  of  medi- 
A.  S.  R.  588.  dne"). 

Note:  Ann.  Cas.  1915C  789.  Note:  8  L.R.A.(N.S.)  501. 

See  generally,  Domichj,  vol.  9,  p.  See  infra,  par.  47,  as  to  the  nature 

539.  of  the  right  to  exemption. 

6.  SUte  V.  Wimby,  119  La.  139,  43  8.  Notes:  8  L.R.A.(N.S.)  501;  5 
8o.  984,  121  A.  S.  R.  507,  12  Ann.  Ann.  Cas.  784. 

Cas.  643, 12  L.R.A.(N.S.)  98.  9.  Rawlins  v.   Georgia,  201  U.   S. 

7.  State  V.  Piaher,  119  Mo.  344,  24  638,  26  S.  Ct.  560,  50  U.  S.  (L.  ed.) 
S.   W.  167,  22  L.R.A.  799    (holding  899,  5  Ann.  Caa.  783  and  note. 

that   a  dentist,  though  having  a   di- 
ploma from  a  reputable  dental  college 
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shows  that  no  such  equality.of  conditions  is  prescribed,  it  will  not  be 
upheld.*^ 

47.  Nature  of  Exemption  and  Legislative  Control. — ^A  statutory 
exemption  from  jury  duty  for  services  rendered  is  not  a  vested  right, 
but  is  a  mere  gratuity  or  privilege  subject  to  repeal  at  the  pleasure 
of  the  legislature.^^  And  although  an  exemption  in  a  statute  incor- 
porating a  fire  company  be  regarded  as  a  contract,  it  is  not  irrevocable, 
where  the  constitution  provides  that  all  general  or  special  laws  passed 
for  the  formation  of  corporations  may  be  altered  from  time  to  time  or 
repealed.^'  This  privilege  is  in  the  interest  of  the  exempted  class,  and 
not  for  the  benefit  of  litigants.  It  is  intended  to  save  the  person 
exempted  the  necessity,  and  perchance  the  expense,  of  claiming  his 
privilege,  and  the  judge  cannot  in  the  discharge  of  his  duty  put  the 
name  of  such  person  in  the  box  if  he  knows  the  fact  of  his  exemption. 
A  mistake,  however,  cannot  possibly  work  injury  to  anybody  but  the 
juror  drawn.*'  Following  the  principle  that  the  exemption  is  a 
personal  privilege,  it  is  clear  that  it  is  not  a  disqualification.** 

IX.  Summoning  Jurors 

48.  In  General. — Statutory  provisions  in  regard  to  selecting,  sum- 
moning, and  impaneling  juries  are  generally  not  mandatory,  but 
merely  directory ;  **  and  so  the  issuance  of  a  writ  of  venire  facias 
for  a  greater  number  than  that  prescribed  by  the  statute,  without  an 
order  of  court  directing  it,  is  a  mere  irregularity  in  the  writ  not 
affecting  its  validity,  since  the  defendant  is  not  in  any  wise  prejudiced 
by  the  summoning  of  a  greater  number  of  jurors  than  the  law 
directs.**  However,  it  is  fatal  to  the  writ  if  it  is  issued  for  a  less 
number  than  the  statute  requires.*^  Under  the  common  law  practice 
the  sheriff  was  intrusted  witii  the  duty  of  making  the  selection  of  the 

• 

10.  Hamann  v.  Heekin,  88  Ohio  St.  Am.  Rep.  542;  State  v.  Forshner,  43 
207,  102  N.  E.  730,  Ann.  Cas.  1915A   N.  H.  89,  80  Am.  Dec.  132. 

1058  and  note.  14.  United  States  v.  Lee,  4  Mackey 

11.  Rawlins  V.  Georgia,  201  U.  S.  (D.  C.)  489,  54  Am.  Rop.  489;  Com. 
638,  26  S.  Ct.  560,  50  U.  S.  (L.  ed.)  v.  Hayden,  163  Mass.  453,  40  N.  E. 
899,  5  Ann.  Cas.  783  and  note;  United  846,  47  A.  S.  R.  468,  28  L.R.A.  318; 
States  V.  Lee,  4  Mackey  (D.  C.)  489,  State  v.  Forshner,  43  N.  H.  89,  80 

54  Am.  Rep.  293;  State  v.  Cantwell,   Am.  Dec.  132. 

142  N.  C.  604,  55  S.  E.  820,  9  Ann.  15.  Queenan  v.  Territory,  11  Okla. 

Cas.    141   and   note,    8    L.R.A.(N.S.)  261,  71  Pac.  218,  61  L.R.A.  324;  State 

498;  Hamann  v.  Heekin,  88  Ohio  St.  v.  Medley,  66  W.  Va.  216,  66  S.  E. 

207,  102  N.  E.  730,  Ann.  Cas.  1915A  358,  18  Ann.  Cas.  761. 

1058  and  note.  16.  State  v.  Medley,  66  W.  Va.  216, 

Note :  45  L.R.A.  587.  66  S.  E.  358,  18  Ann.  Cas.  761. 

12.  State  V.  Cantwell,  142  N.  C.  604,  17.  Andrews  v.  State,  174  Ala.  11, 

55  S.  E.  820,  9  Ann.  Cas.  141,  8  L.R.A.   56    So,   998,   Ann.    Cas.    1914B   760; 
(N.S.)  498.  State  v.  Medley,  66  W.  Va.  216,  66 

13.  Green  v.  State,  59  Md.  123,  43    S.  E.  358,  18  Ann.  Cas.  761. 
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men  to  be  summoned  as  jurors,  and  the  writ  was  his  authority  to 
do  so.*®  To  illustrate  the  expediency  of  the  rule  that  the  summon- 
ing of  a  greater  number  of  jurors  tian  directed  by  statute  may  be 
deemed  a  substantial  compUance  therevvith,  it  may  be  noted  that  a 
mistake  by  the  trial  judge  as  to  the  probable  duration  of  the  term 
for  which  he  directs  the  commissioners  to  summon  jurors,  so  that  cases 
are  undisposed  of  when  the  time  for  which  jurors  have  been  sum- 
moned has  elapsed,  will  justify  his  directing  the  sheriff  to  summon 
additional  jurors,  under  statutes  providing  that  if,  from  any  cd.iisc, 
the  jury  commissioners  shall  fail  to  select  jurors,  as  required,  or  the 
panels  are  set  aside,  or  the  lists  lost,  the  court  shall  supply  a  su(H- 
cient  number  of  jurors,  and  that  when,  from  any  cause,  there  are  no 
regular  jurors  for  the  work,  the  court  shall  order  the  sheriff  to  sum- 
mon forthwith  sufficient  qualified  persons.**  Following  the  rule  stated 
irregularities  in  summoning  jurors  will  not  be  deemed  prejudicial 
unless  it  is  clearly  shown  that  some  injury  resulted  therefrom;  and 
where  irregularities  occur  in  the  summoning  of  a  special  venire,  it 
is  incumbent  on  the  defendant  or  his  counsel  to  interpose  his  objection 
at  the  proper  time,  and  it  is  waived  if  it  is  raised  for  the  first  time 
after  verdict.*^  So  too  the  requirement  that  the  sheriff  shall  file 
with  the  county  clerk  the  list  of  those  summoned  for  jury  service  is 
dii'ectory  merely,  and  failure  to  do  so  is  a  mere  irregularity,  and  will 
not  invalidate  a  trial  unless  it  affirmatively  appears  that  injury  was 
done ;  *  and  the  same  is  true  of  the  failure  of  the  sheriff  to  state  in  his 
return  the  names  of  the  persons  summoned  under  order  of  court.  Such 
failure  does  not  invalidate  the  proceeding,  or  affect  the  eligibility  of 
the  persons  so.  summoned  to  serve.* 

49.  Special  Venire. — There  were  two  kinds  of  trial  juries  known 
to  the  common  law :  the  regular  panel  for  the  sitting  or  term  of  court, 
and  the  special  jury.'  Whenever  the  general  panel  is  exhausted  and 
additional  jurors  are  required  to  complete  a  trial  jury,  under  the 
older  form  of  practice  they  were  summoned  from  the  bystanders 
(de  circumstantibus)   by  the  sheriff.*     It  is  clear  that  only  those 

18.  State  V.  Medley,  66  W.  Va.  216,  R.  Co.,  119  Md.  673,  87  Atl.  917,  46 
66  S.  E.  358,  18  Ann.  Cas.  761.     See  L.R.A.(N.S.)  319. 

infra,  par.  66,  as  to  challenge  to  array  3.  Eckrich  v.  St.  Louis  Transit  Co., 
generally.  176  Mo.  621,  75  S..W.  755,  98  A.  S.  R, 

19.  Green  v.  State,  53  Tex.  Crim.  517,  62  LJR.A.  911. 

490,  110  S.  W.  920,  22  L.R.A.(N.S.)  4.  Lovejoy  v.  United  States,  128  U. 

706.  S.  171,  9  S.  Ct  67,  32  U.  S.  (L.  ed.) 

20.  Queenan  v.  Territory,  11  Okla.  389;  St.  Clair  v.  United  States,  154 
261,  71  Pac.  218,  61  L.R.A.  324.  U.  S.  133, 14  S.  Ct.  1002,  38  U.  S.  (L. 

1.  Johnson  v.  State,  59  N.  J.  L.  535,  ed.)  936;  Boyer  v.  Teague,  106  N.  C. 
37  Atl.  949,  39  Atl.  646,  38  L.R.A.  576,  11  S.  E.  665,  19  A.  S.  R.  547; 
373.  State  v.  Mayo,  42  Wash.  540,  85  Pac 

2.  Pitznogle   v.    Western   Maryland  251,  7  Ann.  Cas.  881. 
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actually  present  in  court  can  be  taken  on  a  tales  circumstantibus.* 
But  this  method  of  supplying  a  deficiency  in  the  panel  has  been 
superseded  in  many  jurisdictions  by  a  drawing  from  the  jury  list 
and  issuance  of  a  special  venire.*  A  venire  to  summon  jurors  is  a 
writ  necessary  to  the  exercise  of  the  jurisdiction  of  the  court  and 
agreeable  to  the  principles  and  usages  of  law,  where  it  is  not  for- 
bidden or  excluded,  and  where  the  affirmative  provisions  of  law 
have,  so  far  as  they  extend,  been  first  observed,'  the  object  of  a  special 
"/enire  being  to  get  a  body  of  men  less  liable  to  causes  of  challenge 
than  would  be  tales  jurors  picked  up  in  the  courtroom.*  It  is  desir- 
able, of  course,  to  complete  the  jury  from  the  regular  panel  if  this 
is  practicable,  and  so  the  continuing  of  a  case  for  a  reasonable  time 
to  permit  the  completion  of  the  jury  from  the  regular  panel,  rather 
than  from  talesmen,  is  no  abuse  of  discretion  or  violation  of  law.* 
In  all  criminal  cases,  a  tales  may  be  awarded  when  the  original  panel 
is  exhausted,  by  challenges  or  otherwise ;  **  and,  ordinarily,  the  court 
is  empowered  to  order  any  additional  number  that  may  be  deemed 
necessary  from  which  to  select  a  jury  in  any  particular  case.  And 
a  single  exercise  of  this  power  does  not  exhaust  it.  It  may  be  resorted 
to  until  enough  qualified  jurors  are  so  drawn.*^  But  if  a  tales  is 
awarded,  and  it  is  a  case  where  the  defendant  is  by  the  statute  entitled 
to  the  list  for  a  stated  number  of  days,  he  must  have  a  list  of  the 
talesmen  for  that  length  of  time,  unless  his  right  be  explicitly  waived.^* 
While  the  accused  in  murder  trials  may  be  entitled  to  be  furnished 
with  a  list  of  the  panel  of  jurors  by  which  he  is  to  be  tried,  a  depletion 
of  that  list  so  that  resort  to  talesmen  is  made  necessary  by  the  action 
of  the  court  in  properly  sustaining  challenges  does  not  effect  an  in- 
fringement of  that  right.**  Under  certain  statutes,  the  trial  court 
has  authority  to  order  a  special  venire  before  the  jurors  constituting 
the  regular  venire  have  been  exhausted,  and  when  the  court  has  so 
ordered  a  special  venire  it  is  proper  when  the  cause  is  called  for  trial 
to  place  the  names  of  the  special  veniremen  in  the  same  box  with 

5.  PhiHps  V.   Gratz,  2  Pen.  &  W.  v.  Cody,  119  N.  C.  908,  26  S.  E.  252, 
(Pa.)  412,  23  Am.  Dec.  33.  56  A.  S.  R.  692. 

6.  Elias  v.  Territory,  9  Ariz.  1,  76       9.  Cook  v.  Fogarty,  103  la.  600,  72 
Pac.  605,  11  Ann.  Cas.  1153;  Russell  N.  W.  677,  39  L.R.A.  488. 

•     V.  State,  77  Neb.  519,  110  N.  W.  380,  10.  Anonymous,  2  Dall.  382,  1  U. 

15  Ann.  Cas.  222;  State  v.  Cody,  119  S.  (L.  ed.)  424;  State  v.  Aaron,  4  N. 

N.  C.  908,  26  S.  E.  252,  56  A.  S.  R.  J.  L.  231,  7  Am.  Dec.  592. 

692;  State  v.  Mayo,  42  Wash.  540,  85  11.  State  v.  Mayo,  42  Wash.  540,  85 

Pac.  251,  7  Ann.  Cas.  881.  Pac.  251,  7  Ann.  Cas.  881. 

7.  Clawson  v.  United  States,  114  U.  12.  State  v.  Aaron,  4  N.  J.  L.  231, 
S.  477,  5  S.  Ct.  949,  29  U.  S.  (L.  ed.)  7  Am.  Dec.  592. 

179.  13.  Demato  v.  People,  49  Colo.  147, 

9    TomTpn-^     '■'.     Minneapolis     Gas-   111  Pac.  703,  Ann.  Cas.  1912A  783, 
Hght  Co.,  65  Minn.  196,  68  N.  W.  53,  35  L.R.A.  (N.S.)  62L 
60  A.  S.  R.  450,  33  L.R.A  437 ;  State 
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the  names  of  the  remainder  of  the  regular  veniremen  and  from  such 
box  to  draw  the  jurors  to  try  the  cause.^*  Where  an  order  for  a 
special  venire  excludes  the  classes  which  are  subject  to  challenge 
for  cause,  it  is  unobjectionable,  for  the  venire  as  far  as  possible 
should  consist  of  men  qualified  to  serve.^*  It  has  been  held  that  a 
law  providing  for  special  juries  is  not  rendered  unconstitutional  by 
the  fact  that  the  jurors  are  selected  by  the  sheriff  or  jury  commis- 
sioner, and  not  drawn  by  lot  as  the  regular  panel  is.^* 

50.  Misconduct  or  Bias  of  Summoning  Officer. — ^It  is  a  well  settled 
rule,  in  the  absence  of  a  statute,  that  the  right  to  a  fair  and  impartial 
jury  may  not  be  impaired  by  the  selection  or  summoning  of  the 
jury  by  an  officer  who  is  legally  disqualified  for  the  performance  of 
such  duty,  and,  accordingly,  it  is  held  that  the  disqualification  of 
the  proper  officer  necessitates  the  appointment  of  a  substitute  when- 
ever the  point  is  raised  by  a  litigant.^'  This  rule  is  strictly  enforced, 
and  the  disqualification  of  the  officer  is  invariably  held  to  be  a  ground 
for  challenging  the  panel  selected  by  him,  so  that  the  party  preju- 
diced may  be  given  an  opportunity  to  have  a  jury  selected  by  an 
impartial  officer.**  It  is  the  duty  of  the  officer  who  summons  jurors, 
or  who  selects  and  summons  talesmen,  to  use  his  best  efforts  to  secure 
men  of  intelligence  and  good  moral  character;  and  in  doing  this, 
he  should  act  with  entire  impartiality  between  the  prosecution  and 
the  defendant.  Any  misconduct  on  the  part  of  the  summoning 
officer  in  this  respect  will  be  construed  most  strongly  against  the 
prosecution,  and  in  favor  of  the  defendant.  In  this  connection  it 
has  been  held  that  for  the  officer  who. was  charged  with  the  duty  of 
selecting  and  summoning  the  talesmen  to  attempt  to  exclude  from 
the  jury  those  who  were  acquainted  with  counsel  for  the  defense 
creates,  in  effect,  a  new  ground  for  challenge  for  actual  bias;  viz., 
that  of  being  acquainted  with  counsel  for  the  defendant,  while 
acquaintance  with  the  prosecuting  attorney  would  not  be  a  disquali- 
fication.** Unless  some  special  personal  disqualification  exists,  deputy 
^eriffs  are  competent  to  summon  jurors ;  '*  and  a  panel  summoned 
partly  by  bailiffs  is  good,  for,  presumably  acting  under  the  sheriff's 
authority,  they  are  his  deputies  pro  hac  vice.*    But  where  the  sheriff 

14.  Elias  V.  Territory,  9  Ariz.  1,  76       Note :  17  Ann.  Cas.  367 

Pac.  605,  11  Ann.  Cas.  1153.  18.  Note :   17  Ann.   Cas.  368.    See 

15.  State  V.  Cody,  119  N.  C.  908,  26  mfra,  par.  56,  as  to  challenge  to  the 
S.  E:  252,  56  A.  S.  R.  692.  array. 

16.  Eckrich  V.  St.  Louis  Transit  Co.,  19.  Harjo  v.  United  States,  1  Okla. 
176  Mo.  621,  75  S.  W.  755,  98  A.  S.  R.  Crim.  590,  98  Pac.  1021,  20  L.R.A. 
517,  62  L.R.A.  911.  (N.S.)  1013. 

17.  Wellcome  v.  Berkner,  108  Minn.  20.  Saunders  v.  State;  4  Okla.  Crim. 
189,  121  N.  AV.  882,  17  Ann.  Cas.  366  264,  111  Pac.  965,  Ann.  Cas.  1912B 
and  note;   Munshomer  v.  Patton,  10  766. 

Serg.  &  R.  (Pa.)  334,  13  Am.  Dec.  1.  Conner  y.  State,  25  Gi&.  515,  71 
678.  Am.  Dec.  184. 
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is  disqualified,  his  deputy  may  not  be  appointed  to  perform  this 
duty.^  Moreover,  deputy  sheriffs  who  summon  jurors  should  not 
serve  as  such  during  the  terms  of  court  when  they  are  acting  for  the 
sheriff.  In  their  discretion,  the  trial  judges  may  well  excuse  them, 
though  there  be  no  statute  which  disqualifies  the^.*  It  is  customai^y 
in  courts  of  record  with  common  law  jurisdiction  to  appoint  an 
elisor  to  make  a  list  of  names  of  persons  from  which  to  select  a  jury 
where  no  officer  qualified  to  make  such  list  is  present.  And  gener-^ 
ally  the  character  and  form  of  the  evidence  necessary  to  show  dis- 
qualification on  the  part  of  an  oflScer  who  is  present,  in  such  a  case, 
rests  in  the  discretion  of  the  trial  court.* 

X.  Selection 

.51.  In  General. — ^The  mode  of  selecting  electors  for  jury  service 
has  never  been  regarded  as  an  essential  element  in  the  right  of  trial 
by  jury.  Different  modes  have  been  adopted  and  have  prevailed  at 
different  times,  as  were  best  suited  to  local  requirements;  ^  and  so  the 
method  of  selection  is  entirely  within  the  control  of  the  legislature, 
provided  only  that  the  fundamental  requisite  of  impartiality  is  not 
violated.*  The  court  generally  possesses  inherent  power  to  provide 
itself  with  a  jury,  and  while  the  legislature  may  aid  and  regulate  the 
exercise  of  this  power,  the  act  of  selection  is  a  court  function,  cognate 
with  that  of  hearing  and  deciding,  and  is  not  "administrative"  in 
origin,  purpose,  or  character  in  the  true  sense  of  that  term.''  How- 
ever, the  act  of  drawing  a  jury  qt  preparing  a  jury  list  is  often  regarded 
as  a  mixed  judicial  and  ministerial  function,  properly  performable 
by  officers  of  either  class.®  The  general  method  prescribed  is  man- 
datory, and  must  be  followed ;  *  but  many  provisions  of  the  statutes 
are  directory  and  not  mandatory. ^^  Inadvertent  failure  to  comply 
with  every  directory  provision  will  not  vitiate  a  panel,  unless  it  is 
made  manifest  that  some  omission  prejudicial  to  the  appellant  has 
occurred,^^  the  most  important  consideration  being  that  the  panel 

2.  Note:  17  Ann.  Cas.  369.  pra,  par.  15,  as  to  the  principle  gen- 

3.  McLawhom  v.  Harris,  156  N.  C.  erally. 

107,  72   S.   E.  211,  37  L.R.A.(N.S.)        7/ Moore  v.  Nation,   80   Kan.   672, 
831.  103  Pac.  107,  18  Ann.   Cas.  307,  23 

4.  Wellcome  v.  Berkner,  108  Minn.  L.R.A.(N.S.)  1115. 

189,  121  N.  W.  882,  17  Ann.  Cas.  366.  8.  Note:  14.  L.R.A.(N.S.)   548. 

5.  Silberman  v.  Hay,  59  Ohio  582,  9.  Green  v.  State,  59  Md.  123,  43 
53  N.  E.  258,  44  L.R.A.  264.  Am.  Rep.  542. 

6.  People  V.  Harding,  53  Mich.  48,  10.  Parker  v.  People,  13  Colo.  155, 
18  N.  W.  655,  19  N.  W.  155,  51  Am.  21  Pac.  1120,  4  L.R.A.  803;  Green  v. 
Rep.  95;  Lommen  v.  Minneapolis  Gas-  State,  59  Md.  123,  43  Am.  Rep.  542; 
li^ht  Co.,  65  Minn.  196,  68  N.  W.  53,  State  v.  Medley,  66  W.  Va.  216,  66  S. 
60  A.  S.  R.  450,  33  L.R.A.  437;  Hild-  E.  358.  18  Ann.  Cas.  761. 

reth  V.  Troy.  101  N.  Y.  231,  4  N.  E.       11.  State  v.  Barnes,  54  Wash.  493, 
559,  54  Am.  Rep.  686.     See  also  su-   103  Pac.  792,  23  L.R.A. (N.S.)  932. 
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shall  be  drawn,  and  not  arbitrarily  selected.^'  It  has  been  held  that 
the  right  of  the  defendant  in  a  criminal  case  in  a  municipal  court 
to  trial  by  a  jury  selected  from  a  list  of  persons  chosen  for  that  pur- 
pose may  be  waived  by  accepting  a  jury  summoned  by  an  officer 
from  the  body  of  the  city.*' 

52.  Qualifications  Prescribed  by  Statute  as  Test  of  Selection. — 
The  qualifications  of  jurors  and  the  manner  of  selecting  them  are 
usually  prescribed  by  statute,  and  the  court  cannot  add  to  or  detract 
from  them ;  *"*  and  therefore  an  order  made  by  a  court  excluding  from 
jury  service  thereafter  the  members  of  a  jury  which  had  rendered  a 
verdict  of  acquittal  in  a  criminal  case  is  void,  though  the  defend- 
ant was  clearly  guilty  of  the  crime  with  which  he  was  charged.*** 
The  erroneous  exclusion  by  a  judge  on  the  trial  from  a  particular 
panel  of  a  class  of  persons  regularly  drawn,  on  the  ground  of  in- 
competency, stands  upon  a  different  principle  and  is  governed  by 
different  considerations  from  those  governing  in  cases  holding  that 
a  mere  irregularity  on  the  part  of  ministerial  officers  iji  the  selection 
and  drawing  of  jurors  is  not  ground  of  error,  unless  it  appears  that 
it  operated  to  the  prejudice  of  the  party.**  Furthermore,  the  laws 
limit  the  rights  of  parties  with'  reference  to  the  selection  of  jurors. 
And  so,  apart  from  the  statute  and  established  constitutional  prin- 
ciples, demand  cannot  be  made  for  a  mixed  jury.**  Likewise,  where 
the  statute  nowhere  requires  the  court  in  selecting  the  panel  of 
jurors  to  make  such  selection  in  equal  numbers  from  the  two  political 
parties,  this  cannot  be  made  an  added  requirement*'  Nor  is  it 
an  essential  right  of  a  person  charged  with  a  capital  crime  to  have 
the  jury,  before  which  he  is  to  be  tried  selected  from  the  panel  in 
attendaxLce  on  the  court  at  the  time  his  case  is  called;*^  nor  that 
the  jury  in  a  criminal  case  be  composed  of  persons  taken  from  the 
body  selected  from  the  general  Ust,  by  a  special  commissioner  of 
jurors;**  nor  that  the  list  of  jurors  selected  includes  the  names  of 
persons  in  a  certain  town  which  is  within  the  county  or  township, 
but  constitutes  only  a  part  of  it.** 

12.  State  V.  Barnes,  54  Wash.  493,  16.  Martin  v,  Texas,  200  U.  S.  316, 
103  Pac.  792,  23  L.R.A.(N.S.)  932.  26  S.  Ct.  338,  50  U.  S.  (L.  ed.)  497. 
See  infra,  par.  51,  as  to  methods  of  See  CivUi  Rights,  vol.  5,  p.  601  et 
selection.  seq. 

13.  Gay  v.  Eugene,  53  Ore.  289, 100  17.  State  v.  Campbell,  210  Mo.  202, 
Pac.  306,  18  Ann.  Cas.  188.  109  S.  W.  706,  14  Ann.  Cas.  403. 

14.  State  V.  Campbell,  210  Mo.  202,  18.  State  v.  Mayo,  42  Wash.  640,  85 
109  S.  W.  706,  14  Ann.  Cas.  403.  Pac.  251,  7  Ann.  Cas.  881. 

14a.  Teat  v.  Land,  135  La.  782,  66  19.  People  v.  Dunn,  167  N.  Y.  528, 

So.  199,  Ann.  Cas.  1916C  1208  and  62  N.  E.  572,  43  L.R.A.  247. 

note.  20.  People  v.  Searcey,  121  CaL  1, 

15.  Hildreth  v.  Troy,  101  N.  Y.  234,  53  Pac.  359,  41  L.R.A.  157. 
4  N.  E.  559,  54  Am.  Rep.  686. 
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53.  Time  of  Selection;  Terms. — The  law  contemplates  that  at  all 
times  there  shall  be  in  readiness  for  use  a  proper  list  of  persons  from 
which  juries  may  be  drawn  when  required.  Every  litigant,  in  cases 
where  aj'ury  may  be  demanded  as  of  right,  and  every  person  charged 
with  crime,  has  a  legal  right  to  demand  that  the  jury  to  try  his  cause 
shall  be  drawn  and  selected  in  a  lawful  manner,  and  every  such 
person,  speaking  generally,  may  with  perfect  propriety  urge  any 
irregularity  in  the  selection  of  the  jury  list.^  While,  ordinarily,  the 
law  contemplates  the  drawing  and  summoning  of  jurors  in  advance 
of  the  term  at  which  they  are  to  serve,  provision  is  sometimes  made, 
in  order  to  meet  the  exigencies  of  the  particular  jurisdiction,  for  more 
than  one  method  of  selection  of  jurors;  and  so  it  has  been  held  that 
statutory  provisions  for  procuring  jurors  in  advance  of  a  term  of  the 
court,  compliance  with  which  requires  action  by  the  court  oflScials 
within  a  prescribed  number  of  days  in  advance  of  the  term,  do  not 
by  implication  forbid  the  calling  of  a  special  term  of  such  court 
within  less  than  such  prescribed  time  from  the  date  of  the  order. 
If  circumstances  demand  that  a  term  be  held  at  an  earlier  date,  jurors 
therefor  may  be  procured  as  in  other  cases  where  none  have  been 
previously  drawn  or  summoned.*  Provision  is  often  made -for  a 
selection  of  jurors  by  commissioners;  •  and  where  one  regularly  acts 
in  that  capacity,  even  though  he  be  a  de  facto  officer,  as  between  third 
parties,  his  acts  performed  in  the  discharge  of  his  duties  as  such  jury 
commissioner  are  valid.*  It  has  been  ruled  that  judicial  powers  are 
not  delegated  to  a  jury  commissioner  under  statutes  providing  that 
he  shall  eliminate  from  the  jury  list  persons  declared  by  law  to  be 
unfit  or  disqualified  to  sit  in  criminal  cases,  and  thus  prepare  a  list 
from  which  a  panel  of  fit  and  impartial  jurors  may  be  chosen.*  The 
presumption  arises,  not  that  the  officers  charged  with  the  duty  of 
preparing  the  lists  have  wholly  succeeded  in  securing  those  free  from 
all  statutory  disability,  but  that  they  have  succeeded  so  far  as  diligence 
and  good  faith  within  the  scope  of  their  opportunities  have  enabled 
them  to  do  so.*  In  a  precept  to  the  sheriff  to  summon  a  jury,  the 
selection  of  the  persons  to  be  made  by  him,  it  is  sufficient  to  com- 
mand him  to  cause  to  come  before  the  judges  "a  certain  number  of 
good  and  lawful  men,  of  the  body  of  the  county,"  etc.,  without  com- 
manding him  in  what  manner  they  are  to  be  drawn  or  selected.' 

1.  State  V.  District  Court,  31  Mont.       5.  People  v.  Dunn,  167  N.  Y.  528, 
428,  78  Pac.  769,  3  Ann.  Caa.  841.       52  N.  E.  572,  43  L.R.A.  247. 

2.  Peeples  v.  Stote,  46  Fla.  101,  35       6.  Johns  v.  Hodges,  60  Md.  216,  45 
So.  223,  4  Ann.  Cas.  870.  Am.  Rep.  722. 

3.  Green  v.  State,  53  Tex.  Crim.  490,      7.  White  v.  Com.,  6  Bin.  (Pa.)  179, 
110  S.  W.  920,  22  L.R.A.(N.S.)  706.       6  Am.  Dec.  443. 

4.  State  V.  Medley,  66  W.  Va.  216, 
66  S.  E.  358,  18  Ann.  Cas.  761  and 
note. 
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54.  "Struck**  Jury. — Special  or  struck  juries  were  well  known  to 
the  common  law,  their  origin  being  so  ancient  that  its  date  cannot 
be  ascertained.  As  early  as  8  William  III,  a  rule  as  to  the  manner 
of  striking  such  a  jury  provided  that  if  one  party  came,  and  the 
other  did  not,  ''he  that  appears  shall,  according  to  the  ancient  course, 
strike  out  twelve,  and  the  master  shall  strike  out  the  other  twelve  for 
him  that  is  absent."  This  ancient  provision,  it  has  been  suggested,, 
is  the  model  after  which  all  the  American  special  or  struck  jury  acts 
have  been  framed ;  •  and  such  statutes  have  been  uniformly  held  ta 
be  constitutional.*  An  objection  urged  in  attacks  on  such  statutes 
is  that  the  equal  protection  of  the  laws  is  denied  under  struck  jury 
acts  because  the  defendant  is  not  given  the  same  number  of  peremp- 
tory challenges  that  he  would  have  had  in  a  trial  before  an  ordinary 
jury.  But  on  this  objection  it  has  been  ruled  that  a  state  may  make 
different  arrangements  for  trials  under  different  circumstaiices  of 
even  the  same  class  of  offenses.^*  Under  certain  statutes  there  is 
vested  in  the  court  a  discretion  to  order  a  struck  jury  and  to  vacate 
such  an  order  when  it  has  been  made.  But  where  two  different 
methods  for  the  selection  of  juries  are  provided  by  law,  it  has  been 
held  that  a  party  in  either  a  civil  or  criminal  case  has  no  vested  or 
legal  right  to  choose  which  of  the  two  methods  shall  be  adopted  by 
the  court,  and  therefore  has  no  ground  of  exception  to  the  order  of 
the  court  for  the  selection  of  jurors  in  a  manner  provided  by  law.** 
If  one  of  the  parties  to  an  action  demands^  a  struck  jury,  and,  on 
being  furnished  with  the  requested  list  of  names,  refuses  to  proceed 
further,  the  clerk  of  the  court  may  represent  him,  and  with  the 
adverse  party  proceed  to  strike  off  the  names  until  the  proper  number 
of  jurors  is  selected.**  A  court  is  not  required  to  be  active  in  assign- 
ing a  struck  jury,  and  is  not  bound  to  grant  one  on  demand  of  the 
parties,  unless  such  demand  be  made  before  the  organization  of  the 
jury  is  commenced.*' 

XL  Impaneling 

55.  In  General. — ^It  is  obvious  that  in  the  impaneling  of  a  jury,, 
any  objections  to  the  manner  of  the  selection  and  summoning  of  the 
body  of  jurors  in  attendance  on  the  court  should  be  first  considered 

8.  Lommen  v.  Minneapolis  Gaslight  172,  20  S.  Ct.  77,  44  U.  S.  (L.  ed.) 
Co.,  65  Minn.  196,  68  N.  W.  53,  60  119. 

A.  S.  R.  450,  33  L.R.A.  437.  11.  Bullock  v.   State,  65  N.   J.  L, 

9.  Brown  v.  New  Jersey,  175  U.-S.  557,  47  Atl.  62,  86  A.  S.  R.  668. 
172,  20  S.  Ct  77,  44  U.  S.   (L.  ed.)       12.  Dorsey  Mach.  Co.  v.  McCaffrey ^ 
119 ;    Lommen    v.    Minneapolis    Gas-  139  Ind.  545,  38  N.  E.  208,  47  A.  S.  R. 
light  Co.,  65  Mine.  196,  68  N.  W.  53,  290. 

60  A.  S.  R.  450,  33  L.R.A.  437.  13.  McArthur  v.  Carrie,  32  Ala.  75, 

10.  Brown  v.  New  Jersey,  175  U.  S.  70  Am.  Dec.  529. 
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and  disposed  of,  since  these  go  to  the  integrity  of  the  entire  paueL^^ 
Following  the  ruling  on  challenges  to  the  array,  the  actual  process 
of  selecting  jurors  for  the  panel  begins,  and  this  involves,  generally 
speaking,  the  examination  of  individual  jurors  with  the  main  pur- 
pose in  view  of  determining  the  expediency  of  exercising  peremptory 
challenges  or  challenges  for  causa  ^^  In  all  these  processes  the  courts 
are  most  deeply  concerned  in  preserving  every  substantial  right  of 
the  parties,  and  this  object  is  an  ever  present  one  throughout  all 
the  proceedings.  Departures  from  the  course  prescribed  by  law  are 
not  generally  deemed  vital  if  the  principal  object  of  the  trial  and 
the  substantial  rights  of  the  parties  are  conserved.  Acts  that  do  not 
serve  this  purpose  are  not  enjoined  on  the  courts;  and  so  it  has  been 
held  that  impaneling  a  jury  on  an  indictment  is  sufficient  when  the 
indictment  is  founded  on  presentment,  without  impaneling  them 
on  the  presentment  also.**  The  rule  is  stated  that  jurors  need  not 
be  called  in  the  order  of  their  names  on  the  venire.*^  Neither  is  it 
necessary,  unless  the  statute  so  provides,  that  there  should  be  a  full 
panel  from  which  to  select  the  trial  jury,  because  a  defendant  has 
not  a  vested  right  to  have  a  particular  member  of  the  panel  sit  on 
his  case  and  if  no  objectionable  juror  has  been  forced  on  him,  he 
has  no  ground  of  complaint.*®  And  it  is  also  a  rule  that  error  in 
impaneling  a  jury  is  immaterial,  if  the  verdict  directed  by  the  court 
is  the  only  outcome  of  the  case  legally  possible.**  Where  miscon- 
duct of  the  court  occurs  in  impaneling  a  jury,  it  is  a  matter  of 
exception,  and,  unless  thus  sav^,  cannot  ordinarily  be  considered 
on  appeal.*®  There  is  no  federal  statute  which  prescribes  the  method 
of  procedure  in  impaneling  jurors  in  criminal  cases,  and  it  is 
customary  for  the  United  States  courts  in  such  cases  to  conform  to 
the  methods  prescribed  by  the  statutes  of  the  states.**  And  it  is 
a  rule  that  in  the  impaneling  of  a  jury  in  a  territorial  court,  the 
court  is  bound  to  follow  the  law  of  the  territory  on  that  subject.* 
The  practice  adopted  must  not,  however,  conflict  with  or  abridge  the 
right  of  the  accused  as  it  exists  at  common  law.*    Since  the  presence 

14.  See  infra,  par.  56.  S.  W.  202,  41  A.  S.  R.  678. 

15.  See  infra,  par.  60  et  seq.,  as  to  21.  Lewis  v.  United  States,  146  U. 
peremptory  challenges;  and  infra,  par.  S.  370, 13  S.  Ct.  136,  36  U.  S.  (L.  ed.) 
73  et  seq.,  as  to  challenges  for  cause.  1011. 

16.  Conner  v.  State,  25  Ga.  515,  71  1.  Clinton  v.  Englebrecht,  13  Wall. 
Am.  Dec.  184.  434,  20  U.  S.   (L.  ed.)  659;  Miles  v. 

17.  State  V.  Crank,  2  Bailey  L.  (S.  United  States,  103  U.  S.  304,  26  U.  S. 
C.)  66,  23  Am.  Dec.  117.  (L.  ed.)  481;  Thiede  v.  Utah,  159  U. 

18.  Blankenship  v.  State,  10  Okla.  S.  510,  16  S.  Ct.  62,  40  U.  S.  (L.  ed.) 
Crim.  551,  139  Pac.  840,  L.R.A.1916A  237. 

812  and  note.  2.  Lewis  v.  United  States,  146  U.  S. 

19.  Smith  V.  Peacock,  14  Ga.  691,  370,  13  S.  Ct  136,  36  U.  S.  (L.  ed.) 
40  S.  E.  757,  88  A.  S.  R.  53.  lOlL 

20.  Tarkio  v.  Cook,  120  Mo.  1,  25 
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of  a  prisoner  indicted  for  felony  is  necessary  at  the  impaneling  of 
the  trial  jury>  and  be  may  not  waive  the  privilege,  his  absence  is 
not  cured  by  liie  subsequent  offer  of  the  court  to  allow  him  to  examine 
the  jurors  at  the  time  of  making  peremptory  challenges.* 

56.  Challenge  to  Array  Generally. — ^A  challenge  to  jurors  is  either 
to  the  array  or  to  the  polls.  Challenges  to  the  array  are  exceptions 
to  the  whole  panel,  and  are  genially  founded  on  a  charge  of  par- 
tiality or  some  default  of  the  sheriff  or  other  officer  who  summoned 
them,  or  other  cause  affecting  the  entire  panel,^  while  challenges  to 
the  polls  are  where  exception  is  taken  to  the  individual  jurymen.*  A 
challenge  to  the  array  is  not  necessary  to  secure  the  retirement,  at 
a  second  trial  of  an  accused,  of  jurors  who  served  at  the  first  trial.* 
Nor  will  such  a  challenge  lie  merely  as  against  jurors  selected  by 
jury  commissioners.''  After  trial  and  verdict  in  a  civil  case,  a  party 
cannot  for  the  first  time  raise  an  objection  to  the  action  of  the  court 
in  directing  a  certain  number  of  jurors  to  be  summoned  by  open 
venire  instead  of  calling  jurors  of  the  regular  panel  from  the  criminal 
I  division  of  the  court  who  were  not  needed  in  such  division  at  that 

I  time,  for,  having  failed  to  do  so  until  such  time,  any  error  in  this 

I  respect  is  waived.®     Neither  will  tlie  action  of  the  trial  court  in  a 

capital  case  in  refusing  to  quash  the  venire  on  the  ground  that  the 
sheriff  who  summoned  the  panel  was  prejudiced  against  the  defend- 
ant be  reversed  on  appeal,  especially  where  it  appears  that  the  de- 
fendant failed  to  make  a  timely  motion  objecting  to  the  competency 
of  the  sheriff  before  the  panel  were  summoned.*  On  a  trial  for  a 
I  felony  the  prisoner,  having  challenged  the  array,  may  withdraw 

the  challenge,  and  thus  waive  the  irregularity,  or  he  may  waive  a 
challenge  to  the  array  of  jurors  by  a  challenge  to  the  polls.^*  Even 
when  persons  liable  to  jury  duty  under  the  state  law  are  excluded,  it 
is  no  ground  for  challenge  to  the  array,  if  a  sufficient  number  of 
unexceptional  persons  are  present.*^  At  common  law  no  challenge 
to  the  array  or  panel  could  be  made  until  the  full  jury  was  present ;  ^^ 
and  it  seems  to  be  the  settled  practice  at  common  law  to  allow  chal- 
lenges to  the  panel  or  array,  both  in  civil  and  criminal  cases.  Where 
no  provision  for  a  challenge  to  the  array  or  panel  is  made  and  there 

3.  State  V.  Smith,  90  Mo.  ^/,  1  S.   Pac.  948,  83  A.  S.  B.  92. 

W.  753,  59  Am.  Rep.  4.  9.  State  v.  Jeffries,  210   Mo.   302, 

4.  See  infra,  par.  57.  109  S.  W.  614,  14  Ann.  Cas.  524. 

5.  Note :  15  Eng.  Rul.  Cas.  58.     See  10.  Pierson    v.    People,    79    N.    Y. 
infra,  par.  57,  as  to  grounds  of  dial-  424,  35  Am.  Rep.  524. 

•  lenge  to  the  array;  and  infra,  par.  58,       11.  Rawlins  v.  Georgia,  201  U.  S. 

as  to  challenge  to  the  polls  generally.   638,  26  S.  Ct.  560,  50  U.  S.  (L.  ed.) 

6.  State  V.  Barnes,  54  Wash.  493,  899,  5  Ann.  Cas.  783. 

103  Pac.  792,  23  L.R.A.(N.S.)  932.  12.  McDonald  v.  State,  172  Ind.  393, 

7.  Green  v.  State,  53  Tex.  Crim.  490,  88  N.  E.  673,  139  A.  S.  R.  383,  19 
110  S.  W.  920,  22  L.R.A.(N.S.)  706.  Ann.  Cas.  763. 

8.  Beals  v.  Cone,  27  Colo.  473,  62 
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is  no  provisioii  in  the  constitution  in  conflict  with  the  common  law 
upon  this  subject;  it  has  been  held  that  the  rule  of  the  common  law 
authorizing  a  challenge  to  the  panel  or  array  shoukl  be  allowed. 
Under  this  rule  it  has  been  held  a  challenge  to  the  array  should  be 
allowed  where  the  sheriflF  knew  that,  as  a  party  to  the  action  to  be 
tried  at  that  term,  he  was  disqualified  from  participating  in  any 
manner  in  the  drawing  or  summoning  of  the  jury.**  Where  the 
challenge  to  the  panel  contained  no  allegation  as  to  when  the  jury 
list  was  selected,  and  as  the  time  of  its  selection  was  neither  proved 
nor  admitted,  it  will  be  presumed  that  the  jury  list  was  made  in  the 
manner  prescribed  by  law.** 

57.  Grounds  of  Challenge  to  Array. — ^A  challenge  to  the  array  or 
panel  will  lie  for  bias,  partiality,  or  irregular  action  of  the  summon- 
ing officer.**  And  such  a  challenge  is  properly  sustained  where  the 
summoning  officer  is  a  party  to  the  action  or  proceeding ;  *•  or  where 
he  is  related  within  a  prescribed  degree  to  a  party  to  the  action ;  *' 
or  where  a  jury  was  not  selected  and  summoned  in  substantial  con- 
'formity  with  the  law.*®  But  a  challenge  to  the  array  or  panel  will 
not  be  allowed  for  the  reason  that  the  clerk  who  issued  the  warrant 
to  the  constables  to  summon  the  jury  is  a  party  to  the  action.**  The 
weight  of  authority  holds  that  if  the  officer  who  selects  and  sum- 
mons the  jury  allows  any  officer  or  other  person  interested  in  the 
case  to  suggest  names  or  point  out  persons  to  be  summoned,  although 
the  summoning  officer  himself  may  not  be  otherwise  objectionable, 
such  conduct  is  ground  for  challenge  to  the  array. *^  Furthermore, 
an  infringement  of  the  statutory  requirement  that  the  accused  should 
be  personally  present  during  the  trial,  and  during  the  examination 
touching  their  qualification,  has  been  held  to  be  a  ground  of  chal- 
lenge to  the  array.*  From  the  name  and  nature  of  this  form  of 
challenge  it  is  obvious  that  an  objection  which  does  not  affect  the 
whole  panel  of  jurors  is  not  a  ground  of  challenge  to  the  array.*    A 

13.  Jones  v.  Woodworth,  24  S.  D.  v.  Woodworth,  24  S.  D.  583, 124  N.  W. 
583,  124  N.  W.  844,  Ann.  Cas.  1912A  844,  Ann.  Cas.  1912A  1134. 

1134  and  note.  17.  Munshower  v.  Patten,  10  Serg. 

14.  Saunders  v.  State,  4  Okla.  Crim.  &  R.  (Pa.)  334,  13  Am.  Dec.  678. 
264,  111  Pac.  965,  Ann.  Cas.  1912B       18.  Clinton  v.  Englebrecht,  13  Wall. 
766.  434,  20  U.  S.  (L.  ed.)  659. 

15.  Boyer  v.  Teagfue,  106  N.  C.  676,  19.  Hart  v.  Tallmadge,  2  Day 
11  S.  E.  665, 19  A.  S.  R.  547;  Smith  v.  (Conn.)  381,  2  Am.  Dec.  105. 
State,  4  Okla.  Crim.  328,  111  Pac.  960,  20.  Harjo  v.  United  States,  1  Okla. 
140  A.  S.  R.  688 ;  Koontz  v.  State,  10  Crim.  590,  98  Pac.  1021,  20  L.R. A, 
Okla.  Crim.  553,  139  Pac.  842,  Ann.  (N.S.)  1013 ;  Zanone  v.  State,  97  Tenn. 
Cas.  1916A  689  and  note ;  McKinney  101,  36  S.  W.  711,  35  L.R. A.  556. 
v.^tate,  3  Wyo.  719,  30  Pac.  293,  16  1.  State  v.  Smith,  90  Mo.  37,  1  S. 
L.R.A.  710.  W.  753,  59  Am.  Rep.  4. 

Note:  15  Eng.  Rul.  Cas.  57.  2.  Gibson  v.  State,  89  Ala.  121,  8 

16.  Boyer  v.  Teague,  106  N.  C.  576,   So.  98,  18  A.  S.  R.  96  (holding  that  a 
11  S.  E.  665,  19  A.  S.  R.  547;  Jones   venire  of  special  jurors  summoned  for 
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refusal  to  quash  a  yenire  because  the  jurors  were  not  summoned  for 
the  trial  of  a  particular  case  is  not  ground  of  error,  where  there  does 
not  appear  to  have  been  any  irregularity  in  summoning  and  impanel- 
ing the  jury,  and  no  exception  was  taken  to  it  as  impaneled.'  And 
it  has  been  held  that  a  trial  court  does  not  err  in  not  quashing  a 
special  venire  on  the  ground  that  the  defendant  was  not  properly 
8er\'ed  with  a  copy  of  the  venire,  where  it  appeared  that  the  law  in  this 
respect  was  substantially  complied  with.*  In  a  criminal  action 
against  a  man,  the  constitutional  right  of  women  "to  equal  civil, 
political,  and  religious  rights  and  privileges"  with  men  cannot  be 
raised  by  him,  by  way  of  challenge  to  the  array,  because  the  jury  is 
composed  exclusively  of  men.*  And  a  rule  similar  in  import  and 
principle  governs  in  cases  where  challenges  to  the  array  are  based 
on  the  ground  of  race  distinctions.* 

58.  Challenge  to  Polls  Generally. — ^A  person  accused  of  crime  has 
no  right  to  the  service  of  any  particular  juror  on  his  panel.  A  legal 
and  impartial  jury  is  all  tibat  he  is  entitled  to,'  it  being  a  well 
established  principle  that  the  right  of  challenge  confers  not  a  right 
to  select,  but- a  right  only  to  reject.*    From  this  principle  it  follows 

a  trial  of  murder  cannot  be  quashed  law  provide?  they  should  be,  does  not, 

upon  the  grounds  that  one  of  those  of  itself,  sustain   a  challenge  to   the 

named  is  a  minor,  that  another  is  a  panel) ;  Lake  County  School  v.  Grif- 

female,  that  another  has  been  dead  for  fith,  263  111.  550,  105  N.  E.  760,  Ann. 

more  than  a  year,  that  another  is  a  Cas.  1914D  1136;  Com.  v.  Chance,  174 

nonresident    of   the    county,    or   thai  Mass.  245,  54  N.  E.  651,  75  A.  S.  R. 

there  is  a  mistake  in  the  name  of  an-  306. 

other.    In  such  ease  it  is  the  duty  of  Note:  68  L.R.A.  871  et  seq.  (citing 

the  court  to  order  the  names  of  the  authorities  to  the  effect  that  a  motion 

disqualified  persons  to   be   discarded,  to  quash  the  venire,  or  a  challenge  to 

and  others  to  be  summoned  to  supply  the  array,  is  not  the  proper  mode  of 

their  places,  unless,  in  the  opinion  of  raising  the  question  of  the  incompe- 

the  court,  justice  requires  otherwise) ;  tency  of  the  jurors  on  the  ground  of 

Arp  V.  State,  97  Ala.  5,  12  So.  301,  previous  service  in  a  similar  case). 

38  A.  S.  R.  137,  19  h.RJL.  367  (hold-  3.  Anderson  v.   United  States,  170 

ing  that  some  of  the  jurors  summoned  (7.  S.  481,  18  S.  Ct.  689,  42  U.  S.  (L. 

on  a  special  venire  to  try  a  criminal  ed.)  116. 

case  had  served  as  regular  jurors  dur-  4.  Luster  v.  State,  63  Tex.  Crim.  541, 

ing  the  preceding  week;  that  another  141  S.  W.  209,  Ann.  Cas.  1913D  1089. 

had  been  sunmioned  €is  a  regular  ju-  5.  MeKinnev  v.  State,  3  Wyo.  719, 

ror  for  the  week  of  the  trial  and  had  30  Pac.  293,  16  L.R.A.  710. 

not   been  a  resident  of  the  state  or  6.  See  infra,  par.  59. 

county  for  the   preceding   year,   and  7.  Com.  v.  Minney,  216  Pa.  St.  149, 

that  another  had  served  as  a  juror  at  65  Atl.  1,  116  A.  S.  R.  763;  Creech  v. 

a  term  of  the  court  in  the  same  year,  Aberdeen,  44  Wash.  72,  87  Pac.  44,  12 

are  not  sufficient  grounds  for  quash-  Ann.  Cas.  370. 

ing   the  venire) ;   People  v.   Searcey,  8.  United    States   v.   Marchant,   12 

121  Cal.  1,' 53  Pac.  359,  41  L.R. A.  157  Wheat.  480,  6  U.   S.   (L.  ed.)    700; 

(holding  that  the  fact  that  some  names  Brown  v.  New  Jersey,  175  U.  S.  172, 

on  the  jury  panel  were  not  on  the  last  20  S.  Ct.  77,  44  U.  S.  (L.  ed.)  119; 

assessment  roll  of  the  county,  as  the  Hawkins  v.  State,  9  Ala.  137,  44  Am. 
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ftiat  an  exception  for  a  refusal  of  his  challenges  for  cause  to  jurors  is 
not  open  to  review,  where  the  litigant  has  relieved  himself  of  them  by 
the  use  of  his  peremptory  challenges.*  For  if  from  those  who  remain 
an  impartial  jury  is  obtained,  the  constitutional  right  of  the  accused 
is  maintained. ^^  It  excludes  from  the  panel  those  whom  the  prisoner 
objects  to,  until  he  has  exhausted  his  challenges,  and  leaves  the 
residue  to  be  drawn  for  his  trial  according  to  the  established  order 
or  usage  of  the  court.^^  It  is  also  a  rule  that  the  character  of  juror 
cannot  attach  while  the  right  to  challenge  remains,^*  Challenges  to 
jurors  is  an  essential  part  of  the  trial,  and  it  is  one  of  the  substantial 
rights  of  the  prisoner  to  be  brought  face  to  face  with  the  jurors  at 
the  time  when  the  challenges  are  made;  and  where  the  record  does 
not  afiirmatively  disclose  that  the  prisoner  and  the  jury  were  brought 
face  to  face  at  the  time  the  challenges  were  made,  the  judgment  of 
conviction  will  be  reversed.^*  And  all  ordinary  objections,  based 
upon  the  disqualification  of  particular  jurors,  or  upon  informalities 
in  summoning  or  impaneling  the  jury,  where  no  statute  makes  the  pro- 
ceedings utterly  void,  should  be  taken  in  limine,  either  by  challenge, 
by  motion  to  quash,  or  by  plea  in  abatement.^* 

59.  Race  Distinctions. — ^Where  a  defendant,  on  a  trial  for  a  felony 
in  a  state  court,  moves  that  the  venire  be  so  modified  that  some  portion 
of  the  jury  should  be  composed  of  his  own  race,  the  denial  of  this 
motion  is  not  a  denial  of  a  right  secured  to  him  by  any  law  provid- 
ing for  the  equal  civil  rights  of  citizens  of  the  United  States,  or  by 
any  statute,  or  by  the  14th  amendment  to  the  federal  constitution. 
A  mixed  jury  in  a  particular  case  is  not  essential  to  the  equal  pro- 
tection of  the  laws.  It  is  a  right  to  which  any  colored  man  is  entitled, 
that,  in  the  selection  of  jurors  to  pass  upon  his  life,  liberty  or  prop- 
erty, there  shall  be  no  exclusion  of  his  race,  and  no  discrimination 
against  them,  because  of  his  color.  But  that  is  a  different  thing 
from  a  right  to  have  the  jury  composed  in  part  of  colored  men.** 
And  so  it  is  that  there  is  no  irregularity  in  the  formation  of  a  jury, 
composed  entirely  of  white  men,  for  the  trial  of  a  "liegro,  in  violation 
of  the  rights  of  the  accused  under  the  14th  amendment,  when  there 

Dec.  431;   Lindsev  v.   Tioga  Lumber  20  S.  Ct.  77,  44  U.  S.  (L.  ed.)  119. 
Co.,  108  La.  468,  32  So.  464,  92  A.  S.       11.  United   States  v.  Marchant,  12 

R.  384;  State  v.  Sultan,  142  N.  C.  569,  Wheat.  480,  6  U.  S.  (L.  ed.)  700. 

54  S.  R.  841,  9  Ann.  Cas.  310;  Ives  v.  12.  State  v.  Hazledahl,  2  N,  D.  521, 
Atlantic,  etc.,  R.  Co.,  142  N.  C.  131,  52  N.  W.  315,  16  L.R.A.  150. 

55  S.  E.  74,  115  A.  S.  R.  732,  9  Ann.  13.  Lewis  v.  United  Statea,  146  U. 
Cas.  188;  State  v.  Jacob,  30  S.  C.  131,  S.  370, 13  S.  Ct.  136,  36  U.  S.  (L.  ed.) 
8  S.  E.  698,  14  A.  S.  R.  897.  lOlL 

9.  State  V.  Sultan,  142  N.  C.  569,  14.  United  States  v.  Gale,  109  U. 
54  S.  E.  841,  9  Ann.  Cas.  310.  S.  65,  3  S.  Ct.  1,  27  U.  S.  (L,  ed.)  857. 

10.  Hayes  v.  Missouri,  120  U.  S.  68,  15.  Virginia  v.  Rives,  100  U.  S.  313, 
7  S.  Ct.  350,  30  U.  S.  (L.  ed.)  578;  25  U.  S.  (L.  ed.)  667.  See  generally, 
Brown  v.  New  Jorsoy,  175  U.  S.  172,   Civil  Rights,  vol.  5,  p.  601  et  scq. 

242 


16  R.  C.  L.  JURY  §  60 

is  nothing  showing  what  race  or  races  were  included  in  the  venire, 
and  objection  to  the  jury  is  not  made  in  the  trial  court.^*  When 
a  negro  is  charged  with  violating  the  criminal  laws  of  a  state,  and 
when  under  oath  he  challenges  the  panel  of  the  jury  upon  the  ground 
that  the  commissioners  who  selected  such  jury  and  the  sherifiF  who 
summoned  them  had  excluded  from  the  jury  all  persons  of  African 
descent,  solely  on  account  of  their  race  and  color,  and  offers  evidence 
to  sustain  this  ground  of  challenge,  the  trial  court  should  hear  the 
evidence,  and  if  it  is  of  the  opinion  that  as  a  matter  of  fact  negroes 
were  intentionally  excluded  from  the  panel,  solely  upon  the  ground 
of  their  race  and  color,  such  challenge  to  the  panel  should  be  sus- 
tained. But  the  mere  fact  that  the  jury  was  composed  solely  of  white 
men  will  not  be  ground  for  challenge  in  such  case.  Officers  charged 
with  the  duty  of  selecting  and  summoning  jurors  can  exercise  their 
own  discretion  in  selecting  those  persons  who,  in  their  judgment,  are 
competent  and  qualified  to  serve  as  such  jurors,  provided  that  they 
do  not  exclude  competent  persons  who  are  negroes,  solely  on  account 
of  their  race  and  color.  In  such  cases,  if  a  defendant  makes  a  timelv 
challenge  to  the  jury,  and  it  is  denied  by  the  state  court,  a  conviction 
upon  appeal  to  the  United  States  courts  will  be  set  aside.^'  The 
legal  effect  of  the  adoption  of  the  amendments  to  the  federal  con- 
stitution and  the  laws  passed  for  their  enforcement  was  to  annul  so 
much  of  the  state  constitution  as  was  inconsistent  therewith;  and 
thenceforward  the  jury  statute  was  enlarged  in  its  operation  so  as  to 
render  colored  citizens,  otherwise  qualified,  competent  to  serve  on 
jurias  in  the  state  courts.** 

XII.  Peremptory  Challenges 

60.  Nature  and  Origin  of  Right. — The  peremptory  challensre  to 
proposed  jurors,  given  by  law  to  a  defendant  in  a  criminal  case,  is 
an  absolute  right,**  and  cannot  be  questioned  by  either  opposing 
counsel  or  the  court.  The  motive  which  may  influence  a  defendant 
or  his  attorney  in  the  exercise  of  such  right  is  not  the  subject  of 
inquiry,  nor  comment  in  the  presence  of  the  jury.*^  Therefore,  to 
impanel  a  jury  in  violation  of  law,  in  such  a  way  as  to  deprive  a 

16.  Merriweather  v.  Com.,  118  Kv.  110  N.  Y.  284,  18  N.  E.  156,  1  L.R.A. 
S70,  82  S.  W.  592,  4  Ann.  Cas.  1039.     273. 

17.  Smith  V.  State,  4  Okla.   Crim.       Notes:  109  A.  S.  R.  564;  and  16 
328,  111  Pac.  960,  140  A.  S.  R.  688.  Ann.  Cas.  265,  citing  authority  to  the 

18.  Neal    v.    Delaware,    103    U.    S.  effect  that  the  right  to  a  peremptory 
370,  26  U.  S.  (L.  ed.)  567.  challenge  exists  only  by  virtue  of  stat- 

19.  McDonald  v.  State,  172  Ind.  393,  ute,  and  unless  the  privilege  is  given 
88  N.  E.  673,  139  A.  S.  R.  383,  19   by  some  statute  it  does  not  exist. 
Ann.   Cas.   763   and   note;   Evans   v.       20.  Evans  v.  State,  98  Miss.  697,  54 
State,  98  Miss.  697,  54  So.  154,  Ann.    So.  154,  Ann.  Cas.  1913B  257. 

Cas.  1913B  257;  People  v.  McQuade, 
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party  of  his  right  to  peremptory  challenge,  constitutes  reversible 
error.^  Though  the  right  is  an  absolute  one  it  may,  however,  be 
waived;  and  there  is  a  waiver  where  the  party  has  twice  examined 
the  jurors  on  their  voir  dire  without  challenge,  and  no  reason  is 
shown  why  the  juror  twice  passed  by  the  party  as  satisfactory  has 
been  discovered  to  be  unacceptable.'  The  right  of  peremptory  chal- 
lenge was  originally  given  to  the  accused  that  he  might  exclude 
from  the  jury  a  juror  against  whom  he  entertained  a  prejudice  al- 
though not  founded  upon  any  reason  which  would  disqualify  him.' 
By  the  ancient  common  law  it  seems  that  the  crown  had  the  right 
of  peremptory  challenge,  but  this  was  changed  by  statute,  33  Edw. 
I,  St.  45  which  took  away  the  right  and  required  the  king  to  assign 
cause  of  challenge  in  all  cases.  This  statute  was  evaded  to  some 
extent  by  the  construction  of  the  courts,  which  permitted  the  prosecu- 
tion to  set  aside  a  juror  for  the  time  being,  without  assigning  cause, 
until  after  the  whole  panel  was  gone  through  with  and  it  appeared 
that  a  full  jury  could  not  be  obtained  without  the  juror  challenged.* 

61.  Granting  or  Withholding  Challenge  as  Rule  of  Procedure. — 
The  granting  or  withholding  of  peremptory  challenges  is  solely  a 
matter  of  procedure.*  From  this  principle  it  follows  that  laws  alter- 
ing the  right  to  challenge  peremptorily  are  constitutional  though 
enacted  after  the  commission  of  the  oflFense  charged.*  So  it  has  been 
held  uniformly  that  a  statute  decreasing  the  number  of  challenges 
to  which  accused  persons  are  entitled  is  not  ex  post  facto  as  to  one 
who  is  on  trial  for  a  crime  committed  before  the  passage  of  the  act ;  "^ 
and  on  the  same  principle  it  has  been  held  also  that  a  subsequent 
act  increasing  the  number  of  the  state's  peremptory  challenges  is 
not  ex  post  facto.®  Under  the  laws  governing  the  Indian  Territory, 
it  has  been  held  that  a  party  to  a  suit  has  the  right  to  require  that 
the  court  trying  the  suit  shall  cause  a  list  of  eighteen  competent 
jurors  to  be  made  and  to  furnish  each  party  with  a  copy  of  the  list, 
from  which  each  may  strike  the  names  of  three  jurors  and  from 
which  list  the  twelve  jurors  to  try  the  suit  shall  be  selected;  the 
custom  or  rule  of  the  court,  to  the  contrary,  cannot  override  the 
statute.' 

1.  Gulf,  etc.,  R.  Co.  V.  Shane,  157  N.  E.  156, 1  L.R.A.  273. 

U.  S.  348,  15  S.  Ct.  641,  39  U.  S.  (L.       5.  Note:  Ann.  Cas.  1912B  811. 
ed.)  727.  6.  Stokes  v.  People,  53  N.  Y.  164, 

2.  McDonald  v.  State,  172  Ind.  393,   13  Am.  Rep.  492. 

88  N.  E.  673,  139  A.  S.  R.  383,  19  7.  Harris  v.  United  States,  4  Okla. 

Ann.  Cas.  763  and  note.                    .  Crim.   317,  111  Pac.  982,  Ann.   Cas. 

3.  People   V.   McQuade,  110  N.  Y.  1912B  810  and  note,  31  L.E.A.(N.S.) 
284,  18  N.  E.  156,  1  L.R.A.  273.  820. 

Note:  109  A.  S.  R.  564.  8.  State  v.  Hoyt,  47  Conn.  518,  36 

4.  United  States  v.  Shackelford,  18   Am.  Rep.  89. 

How.   588,   15   U.    S.    (L.   ed.)    495;       Note:  Ann.  Cas.  1912B  811. 
People  V.  McQuade,  110  N.  Y.  284,  18       9.  Gulf,  etc.,  R.  Co.  v.  Shane,  157 
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62.  Proceedings  and  Courts  to  WMcli  Right  Applies, — ^In  general^ 
the  right  of  exercising  peremptory  challenges  applies  to  all  criminal 
eases.  But;  as  a  rule^  such  right  has  no  application  to  trials  in  justices^ 
courts.^®  At  common  law,  such  cliallenges  are  restricted  to  the  main 
issue,  in  which  the  life  of  the  party  is  in  jeopardy,  and  cannot  be 
made  on  the  trial  of  any  collateral  issue  whatever.^^  In  civil  causes 
the  right  is  unknown  to  the  English  common  law ;  ^*  but  most  of  the 
American  states  have,  as  an  additional  means  of  securing  impartiality, 
permitted  a  limited  number  of  peremptory  challenges  in  civil  causes, 
the  object  of  which,  doubtless,  is  to  give  a  party  an  opportunity  to 
strike  off  a  juror  whom  he  may  suspect  of  prejudice,  but  without 
being  able  to  give  sufficient  reasons  for  his  exclusion  for  cause.^'  It 
has  been  held  that  a  statutory  right  to  challenge  peremptorily  in  a 
civil  case  extends  to  bystanders  put  upon  the  panel  as  well  as  to 
jurors  regularly  summoned;  and  such  jurors  may  be  challenged 
aft^r  they  have  been  sworn  but  before  anything  else  is  done,  where 
8u*ch  practice  prevails  in  the  cases  of  the  regularly  summoned  jurors.^* 
Where  several  defendants  are  joined  in  one  civil  action,  whose  interests 
are  common,  whose  answers  are  suljstantially  identical,  and  whose 
defense  is  conducted  in  the  common  interest  of  all,  they  should  be 
treated  as  but  one  party,  within  the  meaning  of  a  statute  allowing 
a  certain  number  of  peremptory  challenges  to  each  party  in  a  civil 
action.**  The  pow^  conferred  on  the  federal  courts  by  Act  of  July 
20,  1840,  enables  them  to  adopt  the  laws  and  usages  of  the  state,  as 
to  challenges  of  jurors,  except  in  treason  and  other  criminal  cases 
where  the  punishment  is  death.  In  trial  for  misdemeanor,  the  right 
of  challenge  by  the  prisoner  recognized  by  the  Act  of  1790  does 
not  necessarily  draw  along  with  it  the  qualified  right  of  challenge, 
existing  at  common  law,  by  the  government;  and  unless  the  laws 
and  usages  of  the  state  adopted  by  rule  under  the  Act  of  1840  allow 
it  on  behalf  of  the  prosecution,  it  should  be  rejected,  conforming  in 
this  respect  the  practice  to  the  state  law.^* 

U.  S.  348,  15  S.  Ct.  641,  39  U.  8.  (L.  Ex.  143,  16  Eng.  Rul,  Cas.  64. 

ed.)  727.  Note:  16  Ann.  Cas.  265. 

10.  Reed  v.  Peacock,  123  Mich.  244,  13.  Lommen  v.  Minneapolis  Gas- 
82  N.  W.  53, 81  A.  S.  R.  194, 49  L.R.A.  light  Co.,  65  Minn.  196,  68  N.  W.  53, 
423.  60  A.  S.  R.  450,  33  L.R.A.  437. 

11.  Freeman  v.  People,  4  Denio  (N.  Note:  109  A.  S.  R.  566. 

Y.)  9,  47  Am.  Dec.  216  (holding  undet  14.  Sackett  v.  Ruder,  152  Mass.  397, 

this  principle  that  the  right  does  not  25  N.  E.  736,  9  L.R.A.  391. 

exist  when  a  prisoner  is  on  trial  with  15.  Downey  v.  Finucane,  205  N.  T. 

respect  to  his  present  insanity),  251,  98  N.  E.  391,  40  L.R.A.(N.S.) 

12.  Sackett  v.  Ruder,  152  Mass.  397,  307.  But  see  infra,  par.  70,  as  to  the 
25  N.  E.  736,  9  L.R.A.  391;  Lommen  rule  generally. 

V.  Minneapolis  Gaslight  Co.,  65  Minn.       16.  United  States  v.  Shackelford,  18 
196,  68  N.  W.  53,  60  A.  S.  R.  450,  33  How.  588,  15  U.  S.  (L.  ed.)  495. 
L.E.A.  437;  Creed  v.  Fisher,  23  L.  J. 
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63.  Voir  Dire  Examination  Generally. — The  right  to  interrogate  a 
juror  on  his  voir  dire  in  order  to  determine  whether  it  is  expedient 
to  challenge  him  peremptorily,  and  the  proper  scope  and  limits  of 
such  an  interrogation,  where  allowable,  are  questions  upon  which 
widely  varying  opinions  have  been  entertained.  Some  courts  declare 
the  rule  that  counsel  for  the  defendant  in  a  criminal  prosecution 
cannot  insist,  as  a  matter  of  right,  upon  interrogating  a  juror  on 
his  voir  dire,  or  upon  having  the  judge  interrogate  him,  for  the 
purpose  of  ascertaining  the  advisability  of  interposing  a  peremptory 
challenge,  but  that  the  court  may  or  may  not,  in  its  discretion,  per- 
mit or  conduct  such  an  examination.^'  Most  of  the  authorities,  how- 
ever, take  a  different  view  of  this  question,  and  declare  that  the 
defendant  in  a  criminal  prosecution  is  entitled  to  make  reasonable 
and  pertinent  inquiries  of  a  juror  on  his  voir  dire,  so  that  he  may 
exercise  intelligently  and  wisely  his  right  of  peremptory  challenge.^* 
And  so  the  examination  of  a  juror  on  his  voir  dire  has  a  twofold 
purpose,  namely,  to  ascertain  whether  a  cause  for  challenge  exists, 
and  to  ascertain  whether  it  is  wise  and  expedient  to  exercise  the 
right  of  peremptory  challenge  .given  to  parties  by  the  law.^*  It  is 
often  important  that  a  party  should  know  the  relation  sustained  by 
a  person  called  as  a  juror  to  his  adversary,  in  order  that  he  may 
interpose  a  challenge  for  cause,  or  exercise  his  peremptory  right  to 
challenge. *•  The  reason  commonly  assigned  for  the  rule  is  that  the 
trial  court  has  the  opportunity  of  seeing  the  juror,  of  hearing  him 
give  his  testimony,  and  of  noting  his  manner  and  demeanor  while 
under  examination.*  And  the  opportunities  for  observing  the  con- 
duct and  bearing  and  manner  of  the  juror  throughout  the  whole 
examination,  as  well  that  by  the  state  as  that  on  his  own  behalf,  are 
of  great  value  to  the  accused.  Opportunities  are  thus  afforded  for 
inquiry  and  comparison  and  for  inspection  of  the  jurors  personally 
as  they  thus  undergo  the  examination  as  a  whole.*  As  sometimes 
expressed,  the  right  is  placed  on  the  ground  of  the  tenderness  which 
the  law  extends  in  favorem  vitae  to  those  who  are  charged  with  capital 
offenses,  and  is  regarded  for  the  most  part  as  a  concession  to  the 

17.  Notes :  23  Am.  Dec.  130 ;  109  A.  11  Ind.  59,  12  N.  E.  98,  60  Am.  Rep. 
S.  R.  564.  673;  State  v.  Laiith,  46  Ore.  342,  80 

18.  Parsons  v.  State,  81  Ala.  577,  2  Pac.  660,  114  A.  S.  R.  873. 
So.  854,  60  Am.  Rep.  193;  Sullivan  v.       Note:  109  A.  S.  R.  567. 

State,  102  Ala.  135,  15  So.  264,  48  A.       20.  Pearcy  v.  Michigan  Mut.   Life 
S.  R.  22;  Johnson  v.  State,  1  Okla.   Ins.  Co.,  11  Ind.  59,  12  N.  E.  98,  60 
Crim.  321,  97  Pac.  1059,  18  Ann.  Cas.  Am.  Rep.  673. 
300.  1,  State  v.  Lauth,  46  Ore.  342,  80 

Notes:  23  Am.  Dec.  130;  109  A.  S.   Pac.  660,  114  A.  S.  R.  873. 
R.  564.  2.  Lewis  v.  United  States,  146  U.  R 

19.  Henwood  V.  People,  57  Colo.  544,  370,  13  S.  Ct.  136,  36  U.  S.  (L.  ed./ 
143  Pac.  373,  Ann.  Cas.  1916A  1111;  1011;  State  v.  Smith,  90  Mo.  37,  1  S. 
Pearcy  v.  Michigan  Mut.  Life  Ins.  Co.,  W.  753,  59  Am.  Rep.  4. 
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caprice  and  prejudice  of  the  accused.'  And  so  such  an  examination 
is  proper  so  long  as  it  is  conducted  strictly  within  the  right  to  dis- 
cover the  state  of  mind  of  the  juror  as  regards  the  matter  in  hand 
or  any  collateral  matter  reasonably  liable  to  unduly  influence  him.* 
Moreover,  there  can  be  no  doubt  that  giving  the  prosecuting  attorney 
a  right  of  peremptory  challenge  tends  to  prevent  hung  juries  and 
mistrials,  and  to  lessen  the  expense  of  criminal  trials.*  Besides, 
experience  has  shown  that  one  of  the  most  effective  means  to  free 
the  jury  box  from  men  unfit  to  be  there  is  the  exercise  of  the  peremp- 
tory challenge.* 

64.  Limits  of  Voir  Dire  Examination;  Duty  of  Juror. — The  trial 
court  may,  in  the  exercise  of  a  sound  discretion,  properly  limit  the 
extent  of  an  examination  upon  any  of  the  particulars  of  qualifications 
of  jurors.'  And  so,  after  a  juror  in  a  criminal  case  has  been  sworn 
on  his  voir  dire  and  declared  competent  by  the  court,  counsel  for 
the  defense  cannot,  as  a  matter  of  right,  interrogate  him  in  order  to 
determine  the  expediency  of  making  a  peremptory  challenge.®  To 
make  out  the  existence  of  the  fact,  the  juror  who  is  challenged  may 
be  examined  on  his  voir  dire,  and  asked  any  questions  that  do  not 
tend  to  his  infamy  or  disgrace.*  If  a  party  relies  on  guilt  of  a  crime 
to  disqualify  a  juror,  he  must  make  the  proofs  by  other  evidence  if 
the  juror  declines  to  answer.*®  It  is,  however,  the  duty  of  a  juror  to 
make  full  and  truthful  answers  to  such  questions  as  are  asked  him, 
neither  falsely  stating  any  fact  nor  concealing  any  material  matter, 
since  fujl  knowledge  of  all  material  and  relevant  matters  is  essential 
to  a  fair  and  just  exercise  of  the  right  to  challenge  either  peremp- 
torily or  for  cause.  If  he  falsely  misrepresents  his  interest  or  situation^ 
or  conceals  a  material  fact  relevant  to  the  controversy,  he  is  guilty 
of  misconduct,  and  such  misconduct  is  prejudicial  to  the  party,  for 
it  impairs  his  right  to  challenge.**  The  court  is  not  bound  by  the 
answers  of  a  juror  on  his  voir  dire  examination,  but  may  take  such 
other  means  as  may  be  necessary  to  determine  his  competency.** 

65.  Number  of  Peremptory  Challenges. — As  a  general  rule  the 
number  of  peremptory  challenges  must  necessarily  depend  upon  the 

3.  Hawkins  v.  State,  9  Ala.  137,  44  1078,  20  Ann.  Cas.  1310  and  note. 
Am.  Dec.  431.  ^  8.  Handy  v.  State,  101  Md.  39,  CO 

4.  Chybowski   v.   Bucyrus  Co.,  127   ^tl.  452,  109  A.  S.  R.  668. 

Wis.  332,  106  N.  W.  833,  7  L.R.A.  9.  Reynolds  v.  United  States,  98  U. 

(N.S.)  357.  S.  145,  26  U.  S.  (L.  ed.)  244. 

6.  State  V.  Shores,  31  W.  Va.  491,  Note :  23  Am.  Dec.  129. 

7  S.  E.  413,  13  A.  S.  R.  875.  10.  Burt  v.  Panjaud,  99  U.  S.  180, 

6.  Haves  v.  Missouri,  120  U.  S.  68,  25  U.  S.  (L.  ed.)  451. 

7  S.  Ct.^350,  30  U.  S.  (L.  ed.)  578.  11.  Pearcy  v.   Michigan   Mut.   Life 

7.  Com.  V.  Phelps,  209  Mass.  396,   Ins.  Co.,  Ill  Ind.  59,  12  N.  E.  98,  60 
95  N.  E.  868,  Ann.' Cas.  1912B  566;   Am.  Rep.  673. 

Com.  V.  Spencer,  212  Mass.  438,  99  N.        12.  Jolmson  v.  State,  1  Okla.  Crinu 
E.  266.  Ann.  Cas.  1P13D  552;  Carpen-   321,  97  Pac.  1059,  18  Ann.  Cas.  300. 
ter  V.  Hyman,  67  W.  Va.  4,  66  S.  E. 
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discretion  of  the  legislature,  and  may  vary  according  to  the  con- 
dition of  different  communities,  and  the  diflBculties  in  them  of  secur- 
ing intelligent  and  impartial  jurors.  In  this  country  the  power  of 
the  legislature  of  a  state  to  prescribe  the  number  is  limited  only  by 
the  necessity  of  having  an  impartial  jury.  Originally,  by  the  com- 
mon law,  the  crown  could  challenge  peremptorily  without  limitation 
as  to  number.  1*  But  from  the  earliest  recorded  legislation  upon  this 
question  the  policy  of  the  law  has  been  to  restrict  and  make  definite 
the  maximum  number  of  peremptory  challenges  while  leaving  the 
number  of  challenges  for  cause  wholly  unlimited,  and  that  the  maxi- 
mum number  of  the  former  is  always  a  fixed  and  definite  number, 
and  is  in  no  wise  dependent  upon  the  number  of  the  latter.^*  The 
number  of  peremptory  challenges  allowed  is  determined  generally 
by  the  nature  and  degree  of  the  offense  as  defined  by  the  statute, 
and  on  the  basis  of  the  offense  as  a  felony;  *•  or  misdemeanor;  ^*  or 
on  the  basis  of  the  penalty  as  may  be  governed  by  the  character  of 
the  offense  and  the  sentence  passed  upon  the  accused.^'  Sometimes 
the  number  of  peremptory  challenges  is  determined  on  the  basis  of 
the  number  called;  as,  for  example,  a  statute  allowing  a  peremptory 
challenge  of  one  in  four  of  "any  qualified  jurors  called''  for  the  trial 
of  a  cause.  It  has  been  held  that  such  a  statute  refers  to  those  not 
subject  to  challenge  for  cause,  including  such  as  have  been  substituted 
for  persons  peremptorily  challenged.^® 

66.  Rulings  on  Peremptory  Challenges. — It  may  be  state.,  as  a 
general  rule  applied  in  nearly  all  jurisdictions  that  in  a  dvil  case 
the  allowance  of  an  excessive  number  of  peremptory  challenges  is 
not  a  ground  for  a  reversal  of  the  judgment  based  upon  the  verdict 
rendered  where  it  appears  that  the  jury  were  impartial ;  *•  and  it 
has  been  held  that  this  rule  is  applicable  also  to  criminal  prosecu- 
tions.*® Where  the  court  erroneously  rules  as  to  the  number  of 
peremptory  challenges  to  be  allowed,  and  after  this  right  has  been 
partially  exercised,  the  ruling  is  corrected,  and  the  number  of  such 
challenges  lessened,  but  the  parties  are  still  allowed  the  full  number 

13.  Hayes  v.  Missouri,  120  U.  S.  68,       16.  Reagan   v.   United   States.  157 
7  S.  Ct.  360,  30  U.  S.  (L.  ed.)  578.      U.  S.  301, 15  S.  Ct.  610,  39  U.  S.  (L. 

14.  Stevens  v.  Union  R.  Co.,  26  It.  ed.)  709. 

I.  90,  58  AtL  492,  66  L.R.A.  465.    See  17.  Freeman  v.  People,  4  Denio  (N. 

infra,  par.  73  et  seq.,  as  to  challenges  Y.)  9,  47  Am.  Dec.  216. 

for  cause.  18.  Stevens  v.  Union  R.  Co.,  26  R. 

15.  Harrison  v.  United  States,  163  I.  90,  58  Atl.  492,  66  L.R.A.  465. 

U.  S.  140,  16  S.  Ct.  961,  41  U.  S.       19.  Stevens  v.  Union  R.  Co.,  26  R. 
(L.  ed.)  104;  Sealy  v.  State,  1  Ga.  I.  90,  58  Atl.  492^  66  L.R.A.  465; 
213,    44    Am.    Dec.    641;    Harris    v.  Cr*)ech  v.  Aberdeen,  44  Wash.  72,  87 
United  States,  4  Okla.  Crim.  317,  lU  Pac.  44,  12  Ann.  Cas.  370  and  note. 
Pac.   982,  Ann.   Cas.  1912B   810,  31       Note :  12  Ann.  Cas.  371. 
L.R.A.(N.S.)  820.  20.  Note:  12  Ann.  Cas.  372. 
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of  challenges  sanctioned  by  law,  they  are  not  denied  any  right  to 
which  they  are  entitled.*    Under  a  statute  providing  that  in  case  of 
the  illness  and  discharge  of  a  juror  in  a  criminal  case  another  may 
be  chosen  and  the  trial  commence  anew,  it  has  been  held  that  if  the 
illness  oocurs  during  the  process  of  impaneling  tlie  jury  after  the 
accused  has  used  some  of  his  peremptory  challenges  the  number 
used  must  be  restored  to  him.*    But  this  holding  has  been  vigorously 
opposed  and  is  at  present  of  doubtful  authority.'    In  a  case  where 
the  court  erroneously  ruled  against  the  state  on  a  challenge  for  cause, 
and  the  state  then  challenged  the  juror  peremptorily,  and  immediately 
thereafter  the  court  sustained  the  challenge  for  cause,  and  the  juror 
stepped  aside,  it  was  not  error  for  the  court  to  permit  the  state  to 
exercise  another  peremptory  challenge  in  the  place  of  the  one  then 
used.*    A  ruling  by  which  all  persons  of  a  certain  religious  faith  are 
excluded  from  the  panel  at  the  plaintiff's  request  renders  his  right 
of  peremptory  challenge  relatively  more  valuable,  and  the  defend- 
ant's similar  right  relatively  less  valuable,  for  the  defendant  is  preju- 
diced by  such  an  error,  since  no  error  which  affects  a  party's  right 
of  peremptory  challenge  can  be  considered  harmless.*    The  exclusion 
of  a  juror  on  a  peremptory  challenge  waives  exceptions  taken  to 
points  made  and  decided  in  disposing  of  challenges  made  to  him  for 
principal  cause  or  for  favor.*     And  where  one  fails  to  exhaust  his 
peremptory  challenges,  he  stands  in  no  position  to  complain  that 
he  was  deprived  of  the  right  to  challenge  others.' 

67.  Manner  and  Order  of  Exercising  Peremptory  Challenges. — In 
a  number  of  jurisdictions  it  is  the  rule  that  each  party  is  entitled  to 
have  a  full  panel  of  jurors  passed  for  cause  before  being  required  to 
usg  his  peremptory  challenges,  and  that  if  the  panel  is  depleted  by 
challenges  he  has  a  right  to  have  it  filled  again  before  being  required 
to  exercise  his  remaining  challenges.  It  is  clear  that  if  the  full  right 
of  challenge  is  preserved,  within  the  line  here  indicated,  it  is  prac- 
tically a  right  of  peremptory  challenge  until  the  jury  is  sworn ;  ®  and 

1.  State  V.  Jacob,  30  S.  C.  131,  8  203  Mass.  493,  89  N.  E.  809,  17  Ann. 
S.  E.  698,  14  A.  S.  R.  897.  Cas.  340,  25  L.R.A.(N.S.)  992. 

2.  People  V.  Zeigler,  135  Cal.  462,  6.  Freeman  v.  People,  4  Denio  (N. 
«7  Pac.  754,  66  L.B.A.  882.  Y.)  9,  47  Am.  Dec.  216  and  note. 

3.  State  V.  Hazledahl,  2  N.  D.  521,  7.  Mutual  Life  Ins.  Co.  v.  Hillmon, 
52  N.  W.  315,  16  L.R.A.  150;  and  see  145  U.  S.  285,  12  S.  Ct.  909,  36  U.  S. 
the   dissenting   opinion   in   People   v.  (L.  ed.)  707. 

Zeigler,  135  Cal.  462,  67  Pac.  754,  56  8.  McDonald  v.  State,  172  Ind.  393, 

L.R.A.  882,  referring  to  and  adopting  88  N.  E.  673,  19  Ann.  Cas.  763  and 

the  views  expressed  in  State  v.  Hazle-  note,  139  A.  S.  R.  383;  Sackett  v.  Rud- 

dahl,  supra.  er,  162  Mass.  397,  25  N.  E.  736,  9 

4.  State  V.  Kent,  5  N.  D.  516,  67  N.  L.R.A.  391 ;  McFadden  v.  Com.,  23  Pa. 
W.  1052,  36  L.R.A.  518.  St.  12,  62  Am.  Dec.  308. 

6.  Searla  v.  Roman  Catholic  Bishop,       Note :  19  Ann.  Cas.  766-770. 
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this  was  the  rule  at  common  law.*  But  it  does  not  follow  that  the 
opportunity  must  be  open  under  all  circumstances  or  conditions,  for 
it  is  a-  right  which  may  be  waived.^®  It  is  sometimes  held  that  the 
court  may  in  its  discretion  permit  such  a  challenge  after  the  juror 
is  sworn,  if  satisfied  that  a  substantial  reason  exists.  The  courts  are 
divided  as  to  whether  a  juror  may  be  challenged  peremptorily  after 
he  has  been  accepted  by  the  party  offering  the  challenge,  but  before 
he  has  been  sworn.  In  some  jurisdictions  the  rule  is  that  the  accept- 
ance of  one  or  more  jurors  by  a  party  bars  any  subsequent  peremp- 
tory challenge  to  such  jurors,  while  in  others  it  is  held  that  a  peremp- 
tory challenge  may  be  made  at  any  time  before  the  juror  is  sworn, 
and  therefore  that  the  acceptance  of  a  juror  does  not  prevent  a  subse- 
quent peremptory  challenge  if  the  juror  has  not  been  sworn.**  The 
rule  is  pronounced  that  the  right  of  peremptory  challenge  must  be 
exercised  before  examination  of  a  juror  as  to  his  bias  or  opinions.** 
With  respect  to  the  order  of  challenges,  as  a  rule  the  right  of  peremp- 
tory challenge  must  be  exercised  by  the  state,  if  at  all,  as  to  all  the 
jurors  then  in  the  box,  before  the  defendant  interposes  his  challenges; 
and  it  has  been  held  that  a  violation  of  the  statute  prescribing  the 
order  of  peremptory  challenges  is  a  substantial  and  not  a  mere  techni- 
cal error,  such  a  statute  being  imperative  and  not  directory.*'  Ordi- 
narily the  parties  must  exercise  their  right  of  peremptory  challenge 
alternately;  and  where  either  party  fails  to  challenge  in  his  turn 
he  is  deemed  to  waive  the  challenge  or  challenges  he  might  use  at 
that  time.  But  the  rule  goes  no  further  than  is  necessary  to  pr^ 
serve  the  alternation  required  by  the  statute.  It  does  not  follow  that 
either  party  waives  any  other  challenge  he  may  still  have.  His  refusal 
to  challenge  may  be  taken  by  the  court  as  an  announcement  that  he 
is  satisfied  with  the  jury  as  then  constituted,  but  not  that  he  will  be 
satisfied  with  it  when  differently  constituted  by  the  change  wrought 
by  challenges  exercised  by  the  other  side.**  The  state  cannot  pass  by 
jurors  until  the  remainder  of  the  panel  is  gone  through,  before  show- 
ing cause.** 

68.  Joint  Indictment  and  Joint  Parties. — It  is  a  general  rule  that 
when  two  or  more  persons  are  put  on  trial  jointly  for  crime,  they 
are  each  entitled  to  the  full  number  of  peremptory  challenges  allowed 
by  law ;  *•  and  it  is  also  a  rule  that  where  two  or  more  persons  are 

9.  Sackett  v.  Ruder,  152  Mass!  397,       13.  People  v.  McQuade,  110  N.  Y 
26  N.  E.  736,  9  L.K.A.  391.  284,  18  N.  E.  156,  1  L.R.A.  273. 

10.  See  infra,  par.  71.  14.  State  v.  Peel,  23  Mont.  358,  69 

11.  Note:  19  Ann.  Cas.  767-768.  Pac.  169,  75  A.  S.  R.  529. 

12.  Com.  V.  Rogers,  7  Met.  (Mass.)  15.  Sealy  v.   State,  1   Qa.  213,  44 
500,  41  Am.  Dec.  458  and  note;  Com.  Am.  Dec.  641. 

V.  Webster,  5  Cush.   (Mass.)   295,  52       16.  United   States  v.   Marchant,  12 

Am.  Dec.  711.  Wheat.  480,  6  U.  S.  (L.  ed.)  700;  Haw- 

Note :  19  Ann.  Cas.  766.  kins  v.  State,  9  Ala.  137,  44  Am.  Dec. 
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so  indicted  and  tried,  the  state  is  entitled  to  no  more  peremptory 
challenges  than  when  the  trial  is  against  one  alone.^'  A  waiver 
of  a  defendant's  full  right  in  this  respect  cannot  be  implied  from 
the  mere  fact  that  he,  or  any  of  his  codefendants,  failed  to  require 
a  separate  trial.**  Under  certain  statutes,  however,  the  same  number 
of  peremptory  challenges  must  be  conceded  to  the  state  as  to  the 
defendants,  where  several  are  being  jointly  tried  for  the  commission 
of  the  same  crime.**  And  the  laws  may  provide  that  where  there 
are  several  parties  on  either  side  of  a  controversy,  all  of  the  parties 
on  a  side  must  join  in  a  peremptory  challenge,  even  though  they 
have  severed  in  their  defenses.*®  Where  two  or  more  defendants 
are  on  trial  jointly  for  murder,  each  has  been  held  entitled  to  one 
half  of  the  prescribed  number  of  peremptory  challenges,  and  it  is  a 
compliance  with  a  statute,  prescribing  an  odd  number  so  to  divide 
thenn  that  one  defendant  receives  one  more  than  another  or  any  of  the 
others  since  an  equitable  division  can  be  made  in  no  other  way.* 
When  a  juror  is  challenged  by  one  prisoner,  and  not  by  another  who 
is  jointly  indicted,  such  juror  should  be  withdrawn  as  to  all,  as  no 
man  ought  to  sit  as  a  juror  upon  a  joint  trial  who  is  not,  in  the 
estimation  of  all  the  prisoners,  indifferent  as  to  all.*  In  a  case  where 
several  persons  jointly  indicted  demand  and  are  allowed  separate 
trials,  a  joint  venire  facias  previously  issued  should  be  quashed,  and 
a  separate  venire  ordered  to  issue  for  each  prisoner.*  In  criminal 
trials  against  two  or  more  defendants,  the  judge  has  the  right  in 
his  discretion  to  separate  the  evidence  bearing  upon  the  case  of  each, 
and  to  instruct  the  jury  as  to  what  is  competent  against  one  and 
incompetent  against  another.*  In  a  number  of  jurisdictions  the 
question  of  the  right  to  and  the  manner  of  exercising  peremptory 
challenges  by  joint  parties  in  civil  actions  has  been  regulated  by 
.statute.     The  rule  deducible  from  the  authorities  where  the  statutes 

431;  People  v.  Caruso,  170  Mich.  137,  18.  People    v.    Caruso,    170    Mich. 

135  N.  E.  968,  Ann.  Cas.  1914A  857  137,  135  N.  E.  968,  Ann.  Cas.  1914A 

and  note.  857  and  note. 

Note :  Ann.  Cas.  1914A  860.  19.  Spies  v.  People,  122  111.  1,  12 

But  see  United  States  v.  Hall,  44  K  E.  865, 17  N.  E.  898,  3  A.  S.  R.  320. 

Fed.  883,  10  L.R.A.  323,  to  the  effect  20.  Colfax  Nat.  Bank  v.  Davis,  50 

that  the  act  of  Congress  of  June,  1872,  Wash.  92,  96  Pac.  823,  16  Ann.  Cas. 

as  embodied  in  §  819  of  the  Revised  264  and  note. 

Statutes,  restricts  parties  indicted  for  1.  Gibson  v.  State,  89  Ala.  121,  8 

felony    to    twenty    peremptory    chal-  So.  98, 18  A.  S.  R.  96. 

lenges,  and  where  several  parties  are  2.  Hawkins  v.  State,  9  Ala.  137,  44 

indicted  for  a  joint  felony  they  are  Am.  Dec.  431. 

deemed  a  single  party  for  the  purposes  3.  McWhirt's   Case,  3   Grat.    (Va.) 

of  all  challenges  under  that  section.  594,  46  Am.  Dec.  196. 

17.  State  V.  Earle,  24  La.  Ann.  38,  4.  State  v.  Collins,  70  N.  C.  241,  16 

13  Ani.  Rep.  109.  Am.  Rep.  771. 

Note :  Ann.  Cas.  1914A  860,  861. 
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prescribe  a  certain  number  of  peremptory  challenges  to  "parties," 
''each  party,"  "either  party,"  or  the  like,  is  to  the  effect  that  such 
designated  terms,  certainly  where  the  interests  of  the  parties  are 
identical,  are  to  be  construed  as  giving  the  specified  number  of  chal- 
lenges to  each  side,  regardless  of  the  number  of  plaintiffs  or  defend- 
ants on  a  side.  The  fact  that  the  parties  plead  separately  has  been 
held  not  to  entitle  each  of  them  to  the  number  of  challenges  allowed 
"single"  parties,  it  being  the  purpose  of  the  law  that  the  prescribed 
number  of  challenges  shall  be  given  collectively.  But  where  the 
interests  of  the  parties  are  not  identical,  or  are  essentially  different 
or  antagonistic,  it  seems  that  each  litigant  should  be  deemed  a  party, 
and  as  such  should  be  allowed  the  full  number  of  challenges.* 

69.  Federal  Practice  as  to  Peremptory  Challenges. — In  trials  in  the 
United  States  courts,  in  criminal  cases,  the  practice  of  requiring  a 
peremptory  challenge  to  be  made  as  soon  as  each  individual  juror 
is  examined  and  accepted  and  before  the  examination  of  any  Other 
juror  has  been  sustained.*  By  statute,  on  the  trial  of  an  indictment 
in  a  federal  court,  the  prosecution  has  the  right  to  exercise  a  condi- 
tional or  qualified  mode  of  challenging  jurors  permitted  by  the  laws 
of  the  state  in  which  the  court  is  sitting;  but  the  right  must  be 
exercised  under  the  supervision  of  the  court,  which  must  not  permit 
it  to  be  exercised  unreasonably  or  to  the  undue  prejudice  of  the 
interests  of  the  defendant.  This  conditional  or  qualified  right  of 
challenge  is  not  necessarily  inconsistent  with  the  existence  of  the 
right  in  the  same  case  of  peremptory  challenge  given  by  statute.' 
In  the  few  jurisdictions  in  which  there  has  been  any  adjudication 
of  the  question  as  to  the  effect  of  statutes  granting  the  right  of  per- 
emptory challenges  upon  the  right  of  the  prosecution  to  stand  aside 
jurors,  there  is  a  direct  conflict,  the  right  continuing  to  exist,  accord- 
ing to  one  view,  and  being  abrogated,  according  to  the  other.® 

70.  Consolidated  Actions. — It  is  a  general  rule  that  defendants  in 
different  actions  cannot  be  deprived  of  their  several  challenges  to 
jurors  by  the  order  of  the  court  that  the  cases  shall  be  tried  together.* 
But  on  the  consolidation  of  two  indictments  for  offenses  growing  out 
of  one  transaction,  which  might  have  been  incorporated  in  different 
counts  of  one  indictment,  the  accused  is  entitled  to  only  the  number 
of  peremptory  challenges  to  jurors  which  the  statute  allows  him  for 
one  indictment.^*     It  has  been  held  that  where  actions  by  two  or 

5.  Note:  16  Ann.  Cas.  265  et  seq.  8.  Note:  6  Ann.  Gas.  274. 

6.  St.  Clair  v.  United  States,  154  U.  9.  Mutual  Life  Ins.  Co.  v.  Hillmon, 
S.  133,  14  S.  Ct.  1002,  38  U.  S.  (L.  145  U.  S.  285,  12  S.  Ct.  909,  36  U.  S. 
ed.)  936.  (L.  ed.)  707. 

Note :  19  Ann.  Cas.  770.  Note :  16  Ann.  Caa.  267. 

7.  Sawyer  v.  United  States,  202  U.  10.  Miller  v.  United  States,  38  App. 
6. 150,  26  S.  Ct.  575,  50  U.  S.  (L.  ed.)  Cas.  (D.  C.)  361,  40  L.R.A.(N.S.)  973, 
972,  6  Ann.  Cas.  269. 
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more  plaintiffs  against  one  defendant  are  joined  by  stipulation  the 
plaintiffs  are  entitled  only  to  the  number  of  challenges  allowed  to  a 
single  plaintiff.^*  The  objection  that  a  plaintiff  on  the  trial  of  two 
consolidated  cases  was  allowed  six,  instead  of  three,  peremptory  chal- 
lenges is  not  available  to  a  defendant  who  used  but  two  of  the  three 
peremptory  challenges  to  which  under  the  law  he  was  entitled.^^ 
Aixd  though  the  court  err  in  a  ruling  as  to  the  right  to  claim  a  per- 
einptory  challenge,  it  may  not  be  prejudicial  as  to  a  defendant  not 
joining  in  the  challenge  in  a  proceeding  subsequently  had,  and  which 
concerned  him  alone.^^ 

71,  Waiver  of  Right  to  Peremptory  Challenges. — ^The  right  of 
peremptory  challenge  is  not  denied  where  it  is  restricted  to  a  defined 
number  of  opportunities.    There  need  not  be  a  definite  rule  fixing 
the  time  when,  or  the  manner  in  which,  the  right  must  be  exercised. 
It  may  be  controlled  either  by  a  fixed  rule,  or  by  any  reasonable 
limitation  imposed  in  any  specific  case,  so  long  as  the  right  of  per- 
emptory challenge  is  not  taken  away.^*    Where  fair  opportunity  has 
been  given  and  the  right  to  challenge  peremptorily  has  not  been 
exercised,  it  will  be  deemed  to  have  been  waived;**  and,  generally, 
this  right  must  be  exercised  before  the  jury  is  sworn  if  a  waiver  is 
to  be  escaped.**     But  where  it  is  Uie  plaintiff's  turn  to  exercise  his 
right  of  peremptory  challenge,  and  he  answers  that  he  has  none  to 
make,  and  the  defendant  then  challenges  a  juror,  and  another  is 
called  to  fill  his  place,  the  plaintiff  may  then  peremptorily  challenge 
a  juror  who  was  on  the  panel  at  the  time  of  his  waiver.     In  such 
case  his  neglect  to  challenge  counts  only  one  upon  the  number  of 
challenges  allowed  him.*' 

72.  Challenge  by  Court. — The  court  is  not  invested  with  any  right 
of  peremptory  challenge.  And  so  it  has  no  right  of  its  own  mo- 
tion or  in  the  exercise  of  any  discretion  to  reject  a  qualified  juror 
with  whom  the  parties  are  satisfied,  unless  for  sufficient  cause,  which 
must  appear  in  the  record.**     The  law  has  provided  measures  for 

11.  Note:  16  Ann.  Cas.  266.  16.  See  snpra,  par.  -67. 

12.  Connecticut  Mut.  Life  Ina.  Co.  17.  Fountain  v.  West,  23  la.  9,  92 
V.  Hillmon,  188  U.  S.  208,  23  S.  Ct.  Am.  Dec.  405,  overruled  on  another 
294,  47  U.  S.  (L.  ed.)  446.  point  by  Rilev  v.  Norton,  65  la.  306, 

13.  Stone  v.  United  States,  167  U.  21  N.  W.  649. 

S.  178, 17  S.  Ct.  778,  42  U.  S.  (L.  ed.)  18.  Sullivan  v.  State,  102  Ala.  135, 

127.  15  So.  264,  48  A.  S.  R.  22  and  note; 

14.  McDonald  v.  State,  172  lud.  Van  Blariciim  v.  People,  16  111.  364, 
393,  88  N.  E.  673, 139  A.  S.  R.  383,  19  G3  Am.  Dec.  316;  Welch  v.  Tribune 
Ann.  Cas.  763.  Pub.  Co.,  83  Mich.  661,  47  N.  W.  562, 

16.  McDonald  v.  State,  172  Ind.  393,  21  A.  S.  R.  629, 11  L.B.A.  233 ;  People 
88  N.  E.  673,  139  A.  S.  R.  383,  19  v.  McQuade,  110  N.  Y,  284,  18  N.  E. 
Ann.  Cas.  763;  Johnson  v.  State,  88  156, 1  L.R.A.  273. 
Neb.  565,  130  N.  W.  282,  Ann.  Cas.       Note:  15  Eng.  Rul.  Cas.  83. 
1912B  965. 
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the  selection  and  return  of  jurors  to  serve  in  the  trial  of  causes,  and 
a  party  haa  a  right,  if  there  be  no  legal  objection  to  the  jurors  so 
returned,  to  have  his  cause  tried  by  jurors  so  selected,  unless  rejected 
in  a  manner  provided  by  law.^*  Following  the  rule  above  stated, 
it  is  not  for  the  court  to  refuse  to  allow  a  juror  to  be  sworn  because 
he  states  that  he  has  formed  an  opinion  as  to  the  guilt  of  the  defend- 
ant, if  such  juror  is  accepted  by  the  prisoner  and  is  not  challenged 
by  the  people.*®  The  court  may,  however,  reject  any  or  all  who 
may  be  subject  to  any  disqualification,  or  who  may  not  have  the 
statutory  qualifications.  So  it  may  probably  excuse  or  discharge  any 
person  because  of  reasons  personal  to  himself,  which  would  render, 
service  as  a  juror  oppressive.  Beyond  this,  the  power  contemplated 
by  the  statute  and  which  the  court  may  exercise  ex  mero  motu  does 
not  extend.*  Of  course  the  court  is  invested  with  a  certain  d^ree 
of  discretion  in  the  matter  of  the  selection  of  jurors.  This  is  to  be 
exercised  by  seeing  that  proper  and  competent  men  are  selected; 
and  so  long  as  the  case  of  a  party  is  not  prejudiced  by  the  exercise 
of  such  discretion,  he  cannot  complain.  The  court  may  exclude  a 
juror  from  the  panel  of  its  own  motion,  where  during  the  impanel- 
ing he  exhibits  such  a  reckless  disregard  of  his  duty  as  to  make 
it  quite  evident  that  he  is  unfit  to  serve,  by  failing  to  appear  in  oourt 
at  the  time  to  which  it  had  adjourned,  and  remaining  in  a  room  of 
a  hotel,  where  he  was  found  after  an  hour's  search,  playing  pool.' 
The  excusing  of  a  juror  by  the  court  of  its  own  motion  in  a  criminal 
case  is  not  reversible  error  in  favor  of  accused,  where  it  does  not 
appear  that  he  did  not  have  a  fair  and  impartial  trial  by  a  compe- 
tent jury,  that  the  state  had  exhausted  all  its  challenges,  or  that  by 
the  action  of  the  court  the  panel  was  depleted.' 

* 

XIII.  Challenges  for  Cause 

In  Oeneral 

73.  Rule  at  Common  Law. — The  right  of  challenge  comes  from 
the  common  law  with  the  trial  by  jury  itself,  and  has  always  been 
held  essential  to  the  fairness  of  trial  by  jury.*  At  common  law  the 
grounds  for  challenges  were  classified  under  four  heads,  as  follows: 
(1)  propter  honoris  respectum;  as,  if  a  lord  of  Parliament  be  impan- 

19.  Welch  V.  Tribune  Pub.  Co.,  83       2.  People  v.  Barker,  60  Mich.  277, 
Mich.  661,  47  N.  W.  662,  21  A.  S.  R.  27  N.  W.  539,  1  A.  S.  R.  601. 

629,  11  L.R.A.  233.  Note :  1  A.  S.  R.  621. 

20.  Van  Blaricum  v.  People,  16  III.      3.  Keady  v.  People,  32  Colo.  57,  74 
364,  63  Am.  Dee.  316.  Pac.  892,  66  L.R.A.  353. 

1.  Sullivan  v.  State,  102  Ala.  133,       4.  Lewis  v.  United  States,  146  U.  S. 
15  So.  264,  48  A.  S.  R.  22.  370,  13  S.  Ct.  136,  36  U.  S.  (L.  ed.) 

Note:  1  A.  S.  R.  522.  1011. 
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eled  on  a  jury,  he  may  be  challenged  by  either  party,  or  he  may 
challenge  himself;  (2)  propter  defectum;  as,  if  a  juryman  be  an 
alien  bom,  this  is  defect  of  birth;  (3)  propter  affectum,  as  for  sus- 
picion of  bias  or  partiality — ^this  may  be  either  a  principal  challenge, 
or  to  the  favor;  (4)  challenges  propter  delictum  are  for  some  mis- 
demeanor or  crime  that  affects  the  juror's  credit  and  renders  him 
infamous,  as  for  conviction  of  treason,  felony,  perjury,  or  conspir- 
acy* A  challenge  propter  affectum  is  of  two  kinds:  a  challenge  to 
the  favor  and  for  principal  cause.*  As  to  the  qualifications  of  jurors, 
there  are  some  which  may  be  called  inherent  They  are  those  neces- 
sary to  impartial  and  honest  action.  A  disqualification  of  this  kind 
18  ordinarily  fatal,  imless  it  is  known  to  exist  at  the  time  of  trial, 
and  is  then  waived.  The  want  of  other  qualifications  directed  by 
custom  or  statute  for  general  reasons  of  policy,  and  which  cannot 
substantially  affect  the  capacity  or  impartiality  of  a  juror,  does  not 
constitute  a  defect,  unless  discovered  and  taken  advantage  of  before 
verdict  This  seemingly  underlies  the  distinction  drawn  at  common 
law  between  challenges  propter  affectum  and  delictum  and  challenges 
propter  defectum.  It  furnishes  the  test  whether  the  irregularity  is 
one  absolutely  healed  by  verdict,  or  is  one  giving  sufficient  ground 
for  new  trial  unless  known  to  and  waived  by  the  party  complaining. 
Ownership  of  certain  property,  and  limitations  of  age,  so  long  as 
the  juror  has  legal  capacity,  are  plainly  qualifications  that  have  little, 
if  any,  relation  to  the  ability  of  a  juror,  and  none  to  his  honesty 
or  impartiality.' 

74.  Challenge  to  the  Favor  and  Principal  Challenge. — ^A  challenge 
propter  affectum  is  of  two  kinds:  a  challenge  to  the  favor  and  for 
principal  cause.  The  former  must  be  determined  by  triers,  but  the 
latter  is  usually  decided  by  the  court  If  the  facts  are  admitted, 
the  court  pronounces  upon  their  effect;  but  when  there  is  a  dispute 
i^bout  them,  triers  ought  to  be  appointed,  whether  the  challenge-  is 
for  principal  cause  or  for  favor.®  Principal  challenges  or  to  the 
favor  of  jurors  proceed  on  the  ground  that  they  are  biased  in  favor 
of  one  of  the  parties  and  thereby  rendered  unfit  to  determine  the 
truth  of  the  matter  to  be  submitted  to  them ;  •  and  every  challenge  for 
principal  cause  must  be  for  some  matter  which  imports  absolute  bias 

6.  Queenan   v.   Territory,   11   Okla.  Ann.  Cas.  960,  68  L.R.A.  871;  People 

261,  71  Pac.  218,  61  L.R.A.  324.  v.  Mather,  4  Wend.   (N.  Y.)   229,  21 

Note:  60  L.R.A. (N.S.)  935.  Am.  Dee.  122  and  note;  Freeman  v. 

6.  See  infra,  par.  74,  as  to  challenge  People,  4  Denio   (N.  Y.)   9,  47  Am. 
to  the  favor  and  for  principal  cause.  Dec.  216. 

7.  Note:  50  L.R.A. (N.S.)  936.  Note:  47  Am.  Dec.  238. 

8.  Coughlin  v.  People,  144  111.  140,  9.  State  v.  Wall,  41  Fla.  463,  26  So. 
83  N.  E.  1,  19  L.R.A.  67;  People  v.  1020,  79  A.  S.  R.  195,  49  L.R.A.  648. 
Mol,  137  Mich.  692,  100  N.  W.  913,  4 
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or  favor,  and  leaves  nothing  for  the  discretion  of  the  court.^*  Among 
the  various  matters  which,  at  common  law,  were  held  to  be  principal 
cause  of  challenge — that  is,  cause  from  which  bias  or  partiality  would 
be  inferred  as  a  legal  conclusion — ^were  these :  consanguinity  or  affin- 
ity of  the  jury  with  either  of  the  parties  within  the  ninth  degree; 
that  the  juror  was  godfather  to  the  child  of  either  party,  or  e  con- 
verso;  that  the  juror  was  of  the  same  society  or  corporation  with 
either  party ;  or  was  tenant  or  ''within  the  distress"  of  either  party ; 
or  had  an  action  implying  malice  depending  between  him  and  either 
party;  or  was  master,  servant,  counselor,  steward,  or  attorney  for 
eitlier  party;  or  that  after  he  was  returned,  he  ate  and  drank  at  the 
expense  of  either  party,  or  had  been  chosen  as  arbitrator  by  either 
party.  By  most  of  the  authorities  it  was  held  to  be  ground  of  prin- 
cipal challenge  that  the  juror  had  formed  and  declared  his  opinion 
touching  the  matter  in  controversy.*^  And  it  has  been  held  to  be 
a  good  cause  of  challenge  to  favor  that  a  juror  has,  before  the  trial, 
taken  the  depositions  of  the  principal  witnesses  of  one  of  the  par- 
ties, as  a  magistrate.**  The  distinction  at  common  law  between  chal- 
lenges tp  favor  and  challenges  for  principal  cause  is  now  practically 
obsolete  in  most  of  the  states.  *• 

75.  Nature  and  General  Classification. — The  right  of  the  common- 
wealth and  that  of  the  prisoner  to  challenge  for  cause  stand  on  the 
same  ground.  One  is  as  sacred  as  the  other.**  And  it  is  a  rule  that 
challenges  for  cause  are  allowed  on  the  trial  of  any  preliminary 
or  c6llateral  issue  as  well  as  on  the  trial  of  the  main  issue.**  As 
distinguished  from  challenges  to  the  array  which  affect  the  entire 
panel,  challenges  for  cause  go  to  the  question  as  to  the  qualification 
or  disqualification  of  the  individual  jurors.**  In  general,  the  grounds 
of  challenge  for  cause  enumerated  by  statute  may  be  grouped  under 
two  general  classes:  first,  those  which  go  to  some  inherent  or  pre- 
sumptive deficiency  or  to  some  real  or  implied  incapacity  of  the 
juror;  and  second,  those  which  pertain  to  actual  bias  or  prejudice, 
or  such  bias  or  prejudice  as  may  be  implied  from  interest,  relation- 
ship, service  on  a  former  trial  and  the  like.  As  examples  of  chal- 
lenges for  cause  comprehended  under  the  first  general  class  may  be 
mentioned  such  causes  as  inability  to  understand  the  language  in 
which  the  proceedings  are  conducted ;  *'  moral  deficiency,  such  as 
may  be  inferred  from  a  conviction  of  a  felony ;  moral  or  religious  per- 

10.  Freeman  v.  People,  4  Denio  (N.       13.  Note:  9  Am.  Dec  81. 

r.)  9,  47  Am.  Dec.  216.  14.  McFadden  v.  Cdm.,  23  Pa.  St. 

11.  Coughlin  V.  People,  144  111.  140,  12,  62  Am.  Dec.  308. 

33  N.  E.  1,  19  L.R.A.  57.    See  infra,  15.  Freeman  v.  People,  4  Denio  (N. 

par.  81  et  seq.,  as  to  opinion  as  dis-  Y.)  9,  47  Am.  Dec.  216. 

qualifying  a  juror.  16.  See  supra,  par.  56  et  seq* 

12.  Rollins  v.  Ames,  2  N.  H.  349,  9  17.  See  supra,  par.  43. 
Am.  Dec.  79  and  note. 
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veisaon  in  practice  or  belief,  qb,  for  example,  a  belief  in  polygamy 
as  a  disqualification  in  a  trial  for  bigamy ;  ^^  physical  infirmities  of 
a  juror  which  would  make  it  inexpedient  for  him  to  serve  or  improper 
for  him  to  associate  with  other  men ;  ^*  alienage ; '®  and,  in  some 
jurisdictions,  that  cause  which  is  based  on  the  requirement  that  a 
juror  must  be  a  freeholder  or  taxpayer.^  Challenges  for  cause  based 
on  the  second  general  group  as  above  designated  concern  such  ques- 
tions as  arise  in  considering  matters  relating  to  consanguinity,  ajSin- 
ity,  interest,  former  service  as  a  grand  or  trial  juror,  opinions,  impres- 
sions, and  all  other  conditions  and  circumstances  touching  directly 
or  indirecUy  on  the  fact  of  bias  or  prejudice,  real  or  inferred.  The 
enumerated  causes  for  challenges  in  the  statute  are  not,  however, 
always  exclusive  of  all  other  causes  not  enumerated.'  For  example, 
although  a  statute  professes  to  give  all  the  grounds  of  challenging 
jurors  for  cause,  the  constitutional  guaranty  of  an  impartial  jury 
will  not  be  allowed  to  be  destroyed  by  the  legislature's  omission  of 
grounds  that  clearly  render  the  juror  incompetent'  Where  there 
is  a  discrepancy  between  the  name  of  a  juror  called  and  the  name 
of  the  juror  as  it  appears  on  the  list,  the  discrepancy,  if  it  is  a  ground 
of  challenge,  should  be  ascertained  on  the  preliminary  examination 
of  the  juror,  so  that  he  can  be  challenged  for  cause  if  the  disqualifi- 
cation is  made  to  appear,  and  if  the  competency  of  the  juror  is  not 
inquired  into  at  that  time  the  misnomer  cannot  thereafter  be  made 
the  basis  of  an  assignment  of  error.* 

76.  Examples  and  Limitations  of  Rules  Respecting  Various 
Causes. — Challenges  for  cause,  broadly  grouped  under  the  preceding 
paragraph,  are  applied  within  the  limits  of  many  well  defined  prin- 
ciples, of  which  the  matters  stated  in  this  paragraph  are  illustrative. 
At  common  law  the  fact  that  a  juror  was  an  alien,  or  that  he  had 
been  convicted  of  a  crime,  were  causes  of  challenge  propter  defectum ; 
and  there  was  no  distinction  at  common  law  between  a  person  who 
was  convicted  of  a  felony  and  one  who  was  an  alien.  Most  of  the 
states  of  the  Union  have  statutes  which  make  such  disqualifications 
of  a  juror  a  cause  of  challenge,  and  these  statutes  are  but  declaratory 
of  the  common  law.  But  the  fact  that  a  juror  is  an  alien,  in  common 
with  many  other  grounds  of  merely  presumptive  deficiency,  as  a 
challenge  for  cause  may  be  waived.    In  other  words,  it  is  not  a  con- 

18.  See  infra,  par.  76.  2.  Gaff  ▼•  State,  165  Ind.  277,  58 

19.  Sulton  V.  Pox,  55  Wis.  531,  13  N.  E.  74,  80  A.  S.  B.  235;  Johnson  v. 
N.  W.  477,  42  Am.  Rep.  744  (enumer-  State,  1  Okla.  Ciim.  321,  97  Pao.  1059, 
ating  various  defects  and  disqnalifica-  18  Ann.  Cas.  300. 

dons  of  jurors).  3.  Gaff  v.  State,  155  Ind.  277,  58 

20.  See  generally,  supra,   par.  42,  N.  E.  74,  80  A.  S.  R.  235. 

and  infra,  par.  76.  4.  State  v.  Matheson,  130  la.  440, 

1.  See  supra,  par.  44,  and  infra,  103  N.  W.  137,  114  A.  S.  R.  427,  8 
par.  76.  Ann.  Cas.  430. 
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stLtutional  right  or  privilege  that  the  accused  cannot  waive,  but  it 
is  a  common  law  or  statutory  right  of  challengeu^  With  reference 
to  moral  delinquency  as  a  ground  of  challenge  for  cause,  it  has 
been  held  that  where  one  of  the  jurors  in  a  trial  for  murder  had 
been  convicted  of  a  felony,  although  cause  of  challenge  propter 
defectum,  it  is  not  a  denial  of  due  process  of  law  or  of  the  equal 
protection  of  the  laws  in  a  constitutional  sense  to  the  person  con- 
victed by  the  jury  on  which  such  juror  served.  And  in  the  absence 
of  an  express  statute  making  a  juror  incompetent  who  has  been 
convicted  of  a  criminal  offense  punishable  by  imprisonment  in  the 
penitentiary  in  another  state,  such  conviction  and  sentence  can  have 
no  effect  by  the  way  of  penalty  or  personal  disability  or  disqualifica- 
tion beyond  the  limits  of  the  state  in  which  the  judgment  was  ren- 
dered.* In  respect  to  perverted  moral  or  religious  practices  or  beliefs 
as  a  ground  of  such  challenge,  it  has  been  held,  however,  that  a 
juror  who  is  living  in  polygamy  cannot  be  entirely  free  from  bias 
and  prejudice  on  a  trial  of  one  for  bigamy,  and  is  therefore  incom- 
petent to  sit  as  a  juror  in  such  a  case ; '  and  whether  the  bias  is  founded 
on  religious  belief  of  the  juror  is  entirely  immaterial,  if  the  bias 
in  fact  exists.*  Furthermore,  oipie  who  believes  that  it  is  right  for 
a  man  to  have  more  than  one  living  and  undivorced  wife  at  the 
same  time  is,  by  federal  statute,  disqualified  as  a  juror  in  prosecu- 
tions for  bigamy,  polygamy  or  unlawful  cohabitation.*  Perhaps  the 
weakest  and  the  least  justifiable  in  principle  of  all  grounds  of  challenge 
for  cause  is  that  which  makes  the  holding  of  property  a  qualification 
for  jury  service,  for  it  is  obvious  that  there  is  no  such  connection 
between  the  holding  of  property  and  the  ability  to  render  efficient 
jury  servite  as  would  afford  a  basis  for  a  just  rule  of  such  general 
application  and  fitness  as  rules  of  law  must  necessarily  have.  As 
to  this  ground  it  has  been  held  that  where  a  juror  was  a  freeholder 
when  Ins  name  was  put  into  the  town  jury  box,  but  was  not  a 
freeholder  at  the  time  of  the  trial,  this  was  not  a  cause  for  set- 
ting aside  the  verdict,  but  exception  should  have  been  taken  by 
challenge.^*  On  a  question  as  to  general  fitness  to  serve,  it  has  been 
held  that  citizens  cannot  be  arbitrarily  barred  from  jury  duty  because 
of  popular  demand  due  to  their  having  returned  a  verdict  of  acquittal 

6.  Queenan  v.  Territory,  11   Okla.  8.  Miles  v.  United  States,  103  U.  S. 

261,  71  Pac.  218,  61  L.R.A.  324.  304,  26  U.  S.  (L.  ed.)  481. 

6.  Queenan   v.   Territory,  11   Okla.  9.  Clawson  v.  United  States,  ll'i  U. 
261,  71  Pac.  218,  61  L.R.A.  324.  S.  477,  6  S.  Ct.  949,  29  U.  S.  (L.  ed.) 

7.  Reynolds  v.  United  States,  98  U.  179. 

S.  145,  25  U.  S.  (L.  ed.)  244;  Miles  v.       10.  Orcutt   v.    Carpenter,    1    Tyler 
United  States,  103  U.  8.  304,  26  U.  S.    (Vt.)  250,  4  Am.  Dec  722. 
(L.  ed.)  481. 
Note:  Ann.  Cas.  1914D  696. 
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in  a  criminal  case  which  was  properly  regarded  cus  a  miscarriage  of 
justice.** 

77.  Consanguinity  and  Affinity. — ^Relationship  is  a  common  law 
disqualification,  and  the  principle  upon  which  it  stands  is  very  similar 
to  tiiat  under  which  persons  interested  on  one  side  or  the  other  of  a 
controversy  are  excluded.  Its  natural  tendency  and  effect  are  to  create 
bias  and  partiality  in  favor  of  the  related  party,  and  it  is  a  maxim 
of  the  law  that  triers  of  questions  of  fact  must  be  impartial  and 
unbiased.  For  this  reason,  relatives  to  parties  to  trials  are  not  per- 
mitted to  act  as  jurors.**  It  is  a  personal  disqualification,  based  on 
the  most  harmful  and  insidious  element  conceivable.  ''Blood  is  thicker 
than  water ;"  and  it  is  utterly  impossible  for  any  person  to  determine 
how  far  the  judgment  or  action  of  a  person  affected  by  it  may  be 
swayed  or  controlled.  The  disqualification  of  one  related  to  one  of 
the  parties  is  particular,  not  general,  and  extends  into  the  litigation 
itself.*^  While  relationship  may  be  a  cause  of  objection  to  a  juror, 
if,  however,  the  objection  is  not  urged  in  due  time  it  is  deemed  to  be 
waived.*^  If  a  juror  is  related  to  either  party  within  a  prescribed 
degree,  though  it  is  only  by  marriage,  a  principal  challenge  will, 
in  some  jurisdictions,  be  admitted.**  Affinity  is  the  tie  between  a 
husband  and  the  blood  relatives  of  his  wife,  and  between  a  wife 
and  the  blood  relatives  of  her  husband,  but  it  dces  not  exist  between 
the  blood  relatives  of  either  party  to  the  marriage  and  those  of  the 
other.**  Relationship  to  a  witness,  however,  either  by  affinity  or 
consanguinity,  within  any  degree,  is  not  a  disqualification.*'  And 
a  juror  who  would  be  incompetent  by  relationship  to  a  party  is  equally 
incompetent  if  he  sustains  the  same  relationship  to  counsel  whose 
fees  depend  upon  the  recovery.**  But  it  has  been  held  that  the  relar 
tionship  of  a  juror  to  counsel  is  not  a  ground  for  setting  aside  a 
verdict** 

11.  Teat  V.  Land,  135  La.  782,  66  14.  Quinebaug  Bank  v.  Leavens,  20 
So.  199,  L.R.A.1916A  563.  Conn.  87,  50  Am.  Dec.  272;  State  v. 

12.  Miller  v.  United  States,  38  App.  Andrews,  29  Conn.  100,  76  Am.  Dec. 
Cas.  (D.  C.)  361,40L.R.A.(N.8.)  973;  593. 

Stone  v.  Monticello  Constr.  Co.,  135  16.  State  v.  Wall,  41  Fia.  463,  26 
Ky.  659,  117  5.  W.  369,  21  Ann.  Cas.  So.  1020,  79  A.  S.  R.  195  and  note,  49 
640,  40   L.R.A.(N.S.)    978;   State  v.  L.R.A.  548. 

McDowell,  61  Wash.  398, 112  Pac.  521,  16.  State  v.  Wall,  41  Fla.  463,  26 
Ann.  Cas.  1912C  782  and  note,  32  So.  1020,  79  A.  S.  R.  195  and  note,  49 
L.R.A.(N.S.)  414;  State  v.  Harris,  69  L.R.A.  548;  MeCray  v.  State,  134  Ga. 
W.  Va.  244,  71  S.  E.  609,  Ann.  Cas.  416,  68  S.  E.  62,  20  Ann.  Cas.  101. 
1913A  889,  50  L.R.A.(N.S.)  933  and  17.  State  v.  Hilton,  87  S.  C.  434,  69 
note.  S.  E.  1077,  Ann.  Cas.  1912B  1057  and 

Note:  15  Eng.  Rnl.  Cas.  58.  note. 

13.  State  v.  Harris,  69  W.  Va.  244,       18.  Melson  v.  Diekaon,  63  Ga.  682, 
71  S.  B.  609,  Ann.  Cas.  1913A  889,  50  36  Am.  Rep.  128. 

L.R.A.(N.S.)  933.  19.  Miller  v.  Louisville,  etc.,  R.  Co., 
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78.  Prior  Service  as  Ground  of  Challenge. — ^It  is  a  principal  cause 
of  challenge  to  a  juror  on  a  trial  for  felony  that  he  was  a  member 
of  the  grand  jury  that  found  the  indictment;  *®  and  a  juror  is  dis- 
qualified where  he  served  as  juror  on  a  former  trial,*  even  if  the 
case  is  not  the  scune,  it  being  sufficient  to  disqualify  if  only  the  issues 
and  the  defendant  are  the  same.'  Where  the  issues  are  different  and 
the  same  question  of  law  is  not  involved  in  both  cases,  a  juror  is  not 
rendered  incompetent  by  reason  of  prior  service,  although  the  cases 
may  be  similar;  and  this  is  also  held  to  be  the  rule  in  cases  where 
the  transactions  are  connected.*  But  the  impaneling  of  a  juror  on 
a  former  trial,  if  no  verdict  or  other  expression  of  opinion  is  given, 
is  not  a  sufficient  ground  for  challenge.^  And  where  the  objection  is 
not  taken  before  the  juror  is  sworn,  it  cannot  be  made  a  ground  for 
a  new  trial,  though  the  prisoner  swears  that  the  fact  was  unknown 
to  him  until  the  jury  retired.*  An  objection  to  a  juror  on  a  trial 
for  felony,  on  the  ground  that  he  was  a  member  of  the  grand  jury 
that  found  the  indictment,  is  not  removed  by  statements  made  by 
him  upon  examination  upon  the  voir  dire,  to  the  effect  that  he  had 
formed  no  opinion,  and  had  no  bias  against  the  prisoner.*  By  the 
weight  of  authority,  it  is  held,  however,  that  where  there  are  sepa- 
rate trials  of  persons  jointly  indicted  it  is  not  good  ground  for  the 

• 

128  Ind.  97,  27  N.  £.  339,  25  A.  8.  R.  praetieally  the  same  evidence  as  that 
416.  offered  at  the  other  trial,  and  the  bear- 

20.  Newby  v.  Harrell,  99  N.  C.  149,  ing  of  which  upon  his  guilt  must  have 
5  S.  £.  284,  6  A.  S.  R.  503;  Dilworth  been  considered  at  that  time);  Newby 
V.  Com.,  12  Grat.  (Va.)  689,  65  Am.  v.  Harrell,  99  N.  C.  149,  6  S.  E.  284, 
Dec.  264  (holding  that  the  objection  6  A.  S.  R.  503;  French  v.  State,  85 
is  good  even  after  the  jury  is  impan-  Wis.  400,  55  N.  W.  566,  39  A,  S.  R. 
eled  and  sworn,  but  before  any  evi-  855,  21  L.R.A.  402  (holding  that  jury- 
dence  is  introduced,  when  it  appears  men  who  have  disagreed  as  to  the  in- 
that  the  prisoner  did  not  know  this  sanity  of  a  person  accused  of  crime, 
fact,  and'  could  not  have  known  it  with  when  such  issue  was  submitted  to  them, 
the  exercise  of  reasonable  diligence,  are  disqualified  from  sitting  on  a  jury 
before  the  jury  was  sworn) ;  fSrench  to  try  the  accused  under  his  plea  of 
V.  State,  85  Wis.  400,  55  N.  W.  566,  not  guilty). 
39  A.  S.  R.  855,  21  L.R.A.  402.  2.  Garthwaite   v.    Tatum,   21   Ark. 

1.  Garthwaite   v.    Tatum,   21   Ark.  336,  76  Am.  Dec.  402;  Little  Rock,  etc., 
336,  76  Am.  Dec.  402;  Goshen  v.  Eng-  R.  Co.  v.  Wells,  61  Ark.  354,  33  S.  W. 
land,  119  Ind.  368,  21  N.  E.  977,  5  208,  54  A.  8.  R.  216,  30  L.R.A.  660. 
L.R.A.  253;  People  v.  Mol,  137  Mich.       Notes:  68  L.R.A.  871  et  seq.;  4  Ann. 
692,  100  N.  W.  913,  68  L.R.A.  871,  4  Cas.  968  et  seq. 
Ann.  Cas.  960  and  note  (holding  that       3.  Note:  68  L.R.A.  879  et  seq. 
jurors  who  have  rendered  a  verdict  of       4.  Atkinson  v.  Allen,  12  Vt.  619,  36 
guilty  in  a  trial  of  one  person  for  f el-  Am.  Dec.  36L 

ony  are  not  impartial,  within  the  con-      6.  Gillespie  v.  State,  8  Tere.  (Tenn.) 
stitutional  requirement,  so   as  to  be  507, 29  Am.  Dec.  137.    See  New  Tbial, 
competent  to  serve  at  the  trial  of  an-  as  to  grounds  generally, 
other  person  indicted  for  the  same  of-       6.  Dilworth  v.  Com.,  12  Grat.  (Va.) 
fense,  and  whose  guilt  depends  upon   689,  65  Am.  Dec.  264. 
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challenge  of  jurors  impaneled  to  try  one  of  the  defendants  that  they 
have  already  served  on  a  jury  which  has  tried  and  found  guilty 
another  of  the  defendants.'  Nor  does  the  fact  that  a  juror  has  served 
on  a  jury  which  has  tried  and  convicted,  or  acquitted,  a  person  of 
an  offense  disqualify  such  juror  from  similarly  participating  in  the 
trial  of  another  indictment  for  a  similar  but  independent  offense.^ 
It  has  been  held,  in  the  absence  of  ^n  statute  so  providing,  that  it  may 
not  be  a  challenge  for  cause  that  a  juror  has  served  as  such  in  another 
court*  A  magistrate  who  takes  depositions  on  behW  of  a  party  to 
a  cause  to  be  read  on  the  trial  is  disqualified  as  a  juror,  because  of  the 
probable  prepossession  in  favor  of  the  party  arising  from  having  heard 
his  witnesses.^* 

Bias  as  Ground  of  Challenge 

• 

79.  In  General;  Right  to  Impartial  Jury. — ^Actual  bias  is  defined  to 
be  the  existence  of  a  state  of  mind,  on  the  part  of  a  juror,  which 
leads  to  a  just  inference  in  reference  to  the  case  that  he  will  not  act 
with  entire  impartiality.*^  Literally,  it  is  a  leaning  of  the  mind — ^a 
prepossession.  Bias  is  a  state  of  mind  to  be  deprecated.  In  this 
respect  it  differs  from  sympathy,  which  is  generally  a  most  commend- 
able sentiment.  And  so  it  is  that  sympathy  with  a  prisoner  and  his 
family  will  not  disqualify  a  juror  in  a  capital  case,  where  he  states 
that  he  thinks  he  can  give  an  unbiased  verdict.**  At  the  common 
law  the  phrase  was  "liberi  et  legales  homines."  The  word  "liberi" 
in  strictness  imported  freeholders;  but  it  was  said:  "Liber  homo  is 
not  only  one  who  hath  freehold  land,  but  that  hath  freedom  of  mind, 
and  stands  indifferent,  no  more  inclining  to  the  one  than  the  other." 
This  is  no  unmeaning  phrase.  It  comes  down  to  us  from  remote 
times,  as  far  back  as  the  statute  of  3  Hen.  VIII,  ch.  12.  That  statute 
in  terms  applied  to  grand  juries,  but  was  also  construed  to  cover  the 
case  of  trial  juries  as  well.**  The  words  "prejudice"  and  "opinion" 
seem  to  imply  nearly  the  same  thing,  to  wit,  a  prejudgment  of  the 
case,  and  not  necessarily  any  enmity  or  ill  will  against  either  party, 
the  object  of  the  statute  being  to  exclude  any  person  who  had  made 
up  his  mind  or  formed  a  judgment  in  advance.**    It  is  a  fundamental 

7.  Note:  4  Ann.  Cas.  965.  8.  Ct  614,  30  U.  S.  (L.  ed.)  708. 
*  8.  Johnson  v.  State,  1  Okla.  Crim.       12.  Com.     v.     Webster,     5     Cnah. 

321,  97  Pac.  1059,  18  Ann.  Cas.  300.  (Mass.)  295,  52  Am.  Dec.  711. 
Note:  4  Ann.  Cas.  965,  967.  Note:  Ann.  Cas.  1912B  1183. 

9.  Peninsular  Tel.  Co.  v.  McCaskill,       13.  Tnmer  v.  State,  128  Tenn.  27, 
64  Fla.  420,  60  So.  338,  Ann.  Cas.  157  8.  W.  67,  Ann.  Cas.  1914D  693. 
1914B  1029.  14.  Maddox  v.  State,  32  Ga.  681,  79 

10.  Rollins  v.  Ames,  2  N.  H.  349,  9  Am.  Deo.  .307.     See  infra,  par.  81  et 
Am.  Dec.  79.  seq.,  as  to  preeonceived  opinion. 

11.  Hopt  V.  Utah,  120  U.  S.  430,  7 
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rule  that  a  juror  shotdd  be  thoroughly  impartial  between  the  par- 
ties ;  ^^  and  in  criminal  trials  especially  great  care  should  be  exer- 
cised to  preserve  to  the  accused  his  constitutional  right  to  an  impar- 
tial jury  and  a  fair  trial,^*  it  being  the  rule  in  such  cases  that  the 
court  should  resolve  all  doubts  as  to  the  competency  of  the  juror 
in  favor  of  the  defendant.  In  general  the  trial  judge  must,  in  the 
exercise  of  a  sound  discretion,  b%  satisfied  from  the  evidence  that 
the  juror  can  try  the  issue  impartially,  without  prejudice  to  the  sub- 
stantial rights  of  the  party  challenging;  otherwise  the  challenge  should 
be  allowed.*'  It  is  clear  that  certain  acts  may  be  of  an  indifferent 
nature  in  so  far  as  bias  is  concerned,  and  the  courts  will  not  imply 
bias  from  them.  For  example,  one  is  not  incompetent  to  serve  as  a 
juror  by  reason  of  the  fact  that,  as  an  officer,  he  has  been  in  charge 
of  another  jury  at  the  same  term  of  court;  *®  and  that  one  of  the 
jurors  was  permitted  to  act  as  an  interpreter,  by  defendant's  con- 
sent, cannot  be  alleged  by  him  as  error.**  It  is  a  rule  that  a  chal- 
lenge for  implied  bias  will  not  be  allowed  if  the  application  of  the 
rule  would  result  in  a  failure  of  justice,  as,  for  instance,  in  cases 
where  no  change  of  venue  could  be  had.^^  A  person  who  might  be 
called  as  a  witness  is  not  necessarily  incompetent  as  a  jiuror,  but  if 
he  knows  about  the  controverted  facts  in  the  particular  case,  he 
is  deemed  to  know  material,  controverted  facts  that  of  necessity  must 
bias  and  influence  his  judgment  as  a  juror.  To  permit  such  a  per- 
son to  sit  upon  the  jury  would  be  to  deprive  the  accused  of  a  trial 
by  an  impartial  jury.*  The  right  to  challenge  for  bias  belongs  pri- 
marily to  the  party  who  is  the  object  of  such  bias;  and  so  if  a  defend- 

16.  Queen  v.  Hepburn,  7  Cranch  290,  15  Ann.  Cas.  584  (stating  that  ill  ad- 

3  U.  S.  (L.  ed.)  348;  Capps  v.  State,  vised  impatience  with  the  failures  to 

109  Ark.  193, 159  S.  W.  193,  Ann.  Cas.  convict,   and   delays   and   expense  in 

1915C  957;  Styles  v.  State,  129  Ga.  criminal   prosecutions,   should  not  be 

425,  59  S.  E.  249,  12  Ann.  Cas.  176 ;  allowed  to  overturn  or  invade  the  f un- 

Coughlin  V.  People,  144  111.  140,  33  N.  damental  safeguards  of  personal  and 

E.  1,  19  L.R.A.  57;  Nelms  v.  State,  13  property  rights). 

Smedes  &  M.  (Miss.)  500,  53  Am.  Dec.  17.  Johnson  v.  State,  1  Okla.  Crim. 

94;  Freeman  v.  People,  4  Denio   (N.  321,  97  Pac.  1059,  18  Ann.  Cas.  300. 

Y.)    9,  47  Am.  Dec.  216;   Turner  v.  18.  McLawhorn  v.  Harris,  156  N.  C. 

State,  128  Tenn.  27,  157  S.  W.  67,  107,  72  S.  E.  211,  37  L.R.A. (N.S.)  831. 

Ann.  Cas.  1914D  693  and  note;  State  19.  Thiede  v.   Utah   Territory,  159 

v.  Marfaudille,  48  Wash.  117,  92  Pac.  U.  S.  510,  16  S.  Ct.  62,  40  U.  S.  (L. 

939,   14   L.R.A.(N.S.)    346,   15   Ann.  ed.)  237. 

Cas.   584;    Higgins  v.  Minaghan,   78  20.  Elliott  v.  Wallowa  County,  67 

Wis.  602,  47  N.  W.  941,  23  A.  S.  R.  Ore.    236,   109   Pac.   130,   Ann.    Cas. 

428,  11  L.R.A.  138;  Bumes  v.  State,  1913A  117.    See  supra,  par.  45,  as  to 

145  Wis  373,  128  N.  W.  987,  140  A.  jurors  of  vicinage;  and  see  Vekub,  as 

S.  R.  1081.  to  the  subject  generally. 

Note:  35  L.R.A. (N.S.)  991.  1.  State  v.  Stentz,  30  Wash.  134,  70 

16.  State  V.  Marfaudille,  48  Wash.  Pac.  241,  63  L.R.A.  807  and  note. 
117,  92  Pac.  939, 14  L.R.A.(N.S.)  346, 
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ant  lefuses  to  challenge  a  juror  who  is  shown  to  have  a  bias  against 
him,  the  prosecution  cannot  interpose  such  challenge.^ 

80.  Bias  against  Crime. — A  juror  is  not  disqualified  from  trying 
a  person  accused  of  a  particular  crime  by  the  fact  that  he  has  a 
prejudice  against  sach  crime.*  All  men  by  natural  instinct  are 
fiRipposed  to  be  more  or  less  biased  against  crime  in  the  abstract, 
and  every  member  of  the  community,  as  against  which  crime  has 
been  committed,  is  naturally  interested  and  impressed  with  the  cir- 
cumstances of  crimes  of  atrocious  character.  But  this  natural  bias, 
however  atrocious  the  crime,  can  never  be  regarded  as  a  sufficient 
cause  for  the  disqualification  of  the  juror.  And  therefore,  in  our 
present  state  of  society,  all  that  can  be  required  of  a  juror,  to  render 
him  competent,  is  that  he  shall  be  without  bias  or  prejudice  for  or 
against  the  accused,  and  that  his  mind  is  free  to  hear  and  impartially 
consider  the  evidence,  and  to  render  a  verdict  thereon  without  regard 
to  any  former  opinion  or  impression  existing  in  his  mind,  formed 
upon  rumor  or  newspaper  reports.*  Following  the  general  principle 
stated  it  has  been  held  that  jurors  are  not  disqualified  by  having  a 
prejudice  against  socialists,  commimists,  and  anarchists,  because,  it 
is  stated,  such  prejudice  is  merely  a  prejudice  against  crime;  and  a 
prejudice  against  a  crime,  or  against  mean  actions  or  dishonesty, 
does  not  render  one  incompetent  to  act  as  a  juror,  or  incapable  of 
fairly  and  impartially  trying  the  issue,*  even  though  in  a  capital 
case  (e.  g.,  murder  committed  in  an  attempt  to  rob)  his  feeling  is 
such  that  he  would  refuse  to  consider  a  recommendation  to  mercy 
as  permitted  by  the  statute  in  such  cases  so  as  to  authorize  the  court 
to  impose  life  imprisonment  instead  of  the  death  penalty.* 

81.  Preconceived  Opinions  Generally. — ^The  rule  established  at  an 
early  day  in  England  was  that  no  opinion  previously  formed  or 
expressed  by  a  juror  as  to  the  merits  of  a  case  was  sufficient  to  dis- 
qiudify  him  unless  it  proceeded  from  actual  favor  or  ill  will  towards 
one  of  the  parties,  or  was  of  such  a  nature  as  to  furnish  of  itself  a 
presumption  of  such  favor  or  ill  will.'  But  the  prevailing  doctrine 
in  the  United  States  on  this  subject  is  that  a  preconceived  opinion 

2.  People  V.  Mather,  4  Wend.   (N.   lowed   by    State   v.   McWhinney,   43 
Y.)  229,  21  Am.  Dec.  122.  Utah   135,   134  Pac.   632,  Ann.   Cas. 

8.  Garlitz  v.  State,  71  Md.  293,  18   1916C  537. 
Atl.  39,  4  L.R.A.  601;  Higgins  v.  Min-       7.  People  v.  Mather,  4  Wend.   (N. 
aghan,  78  Wis.  602,  47  N.  W.  941,  23   Y.)  229,  21  Am.  Dec.  122. 
A.  S.  B.  428,  11  L.R.A.  138.  Note:  36  Am.  Dec.  521  (and  see  page 

4.  Garlitz  v.  State,  71  Md.  293,  18  533  of  this  note  for  the  earlier  author- 
AtL  ^,  4  L.R.A.  601.  ities  to  the  effect  that  in  order  to  dis- 

6.  Spies  y.  People,  122  Dl.  1,  12  N.  qualify  a  juror  on  the  ground  of  a  pre- 
£.  865,  17  N.  E.  898,  3  A.  S.  R.  320.  conceived  opinion  it  was  requisite  that 

6.  State  V.  Thorne,  41  Utah  414, 126   such  opinion  should  be  both  formed 
Pae.   286,  Ann.   Gas.   1915D  90,  fol-  and  expressed). 
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proceeding  from  malice  or  ill  will  against^  or  actual  favor  towards^ 
one  of  the  parties,  or  of  such  a  character  as  may  be  described  as 
fixed,  positive  or  unconditional,  disqualifies  one  called  as  a  juror;* 
and  this,  irrespective  of  the  evidence  on  which  the  opinion  is  based.* 
Such  an  opinion  is  a  disqualification  per  se,  and  it  is  incapable  of 
being  removed  by  the  testimony  of  the  juror  or  other  evidence  tend- 
ing to  show  that  it  will  not  affect  his  verdict.**  A  corollary  of  this 
general  American  rule  is  that  the  formation  and  expression  of  such 
an  opinion  by  a  juror  previous  to  the  trial,  on  the  merits  of  the  cause, 
and  in  favor  of  the  successful  party,  is  ground  for  granting  a-  new 
trial.**  However,  an  opinion  upon  a  legal  question  is  in  general 
no  disqualification.*^  In  many  jurisdictions  statutes  have  been  enacted 
which  in  effect  provide  that  in  the  trial  of  a  criminal  cause,  the  fact 
that  a  person  called  as  a  juror  has  formed  an  opinion  or  impression 
shall  not  disqualify  him  to  serve  as  a  juror  in  such  case,  if  he  shall 
upon  oath  state  that  he  believes  he  can  fairly  and  impartially  render 
a  verdict  therein  in  accordance  with  the  law  and  evidence,  and  the 
court  shall  be  satisfied  of  the  truth  of  such  statement;  *•  and  statutes 
of  this  character  are  not  in  conflict  with  a  constitutional  provision 
that  "the  accused  shall  have  the  right  to  public  trial  by  an  impartial 
jury."  **    Moreover,  such  an  act  may  very  properly  apply  to  trials 

8.  Reynolds  v.  United  States,  98  U.       Note :  36  Am.  Dec.  522. 

S.  145,  25  U.  S.  (L.  ed.)  244;  Smith  10.  Coughlin  v.  People,  144  HI.  140, 
V.  Eames,  3  Scam.  (III.)  76,  36  Am.  33  N.  E.  1,  19  L.R.A.  57. 
Dee.  515  and  note;  Coughlin  v.  People,  11.  Nomaque  v.  People,  Breese  (HI.) 
144  lU.  140,  33  N.  E.  1,  19  L.R. A.  57 ;  145,  12  Am.  Dec.  157;  French  v. 
Asbury  Life  Ins.  Co.  v.  Warren,  66  Smith,  4  Vt.  363,  24  Am.  Dec.  616. 
Me.  523,  22  Am.  Rep.  590 ;  People  v.  See  New  Trial,  for  the  grounds  gener- 
Barker,  60  Mich.  277,  29  N.  W.  539,  ally. 

1  A.  S.  R.  501;  State  v.  Gleim,  17  12.  Note:  36  Am.  Dec.  531. 
Mont.  17,  41  Pac.  998,  52  A.  S.  R.  655,  13.  Hopt  v.  Utah,  120  U.  S.  430,  7 
31  L.R.A.  294;  People  v.  Mather,  4  S.  Ct.  614,  30  U.  S.  (L.  ed.)  708;  Spies 
Wend.  (N.  Y.)  229,  21  Am.  Dec.  127  v.  Illinois,  123  U.  S.  131,  8  S.  Ct.  21, 
and  note;  Freeman  v.  People,  4  Denio  22,  31  U.  S.  (L.  ed.)  80;  State  v. 
(N.  Y.)  9,  47  Am.  Dec.  216;  Scribner  Brady,  100  la.  191,  69  N.  W.  290,  62 
V.  State,  3  Okla.  Crim.  601,  108  Pac.  A.  S.  R.  560,  36  L.R. A.  693 ;  Stokes  v. 
422,  35  L.R.A.(N.S.)  985  and  note;  People,  53  N.  Y.  164, 13  Am.  Rep.  492; 
Armistead  v.  Com.,  11  Leigh  (Va.)  State  v.  Megorden,  49  Ore.  259,  88  Pac. 
657,  37  Am.  Dec.  633  and  note;  French  306, 14  Ann.  Cas.  130;  State  v.  Thome, 
V.  State,  85  Wis.  400,  55  N.  W.  566,  41  Utah  414,  126  Pac.  286,  Ann.  Cas. 
39  A.  S.  R.  855,  21  L.R.A.  402.  1915D  90. 

Note :  36  Am.  Dec.  521  et  seq.  Notes :  36  Am.  Dec.  629 ;  35  L.R.A. 

See  also  infra,  par.  82,  83,  as  to   (N.S.)  994. 
fixed  opinions,  and  as  to  opinions  not       14.  Spies  v.  Illinois,  123  U.  S.  131, 
sufficiently  fixed  to  come  within  the  8  S.  Ct.  21,  22,  31  U.  S.  (L.  ed.)  80; 
purview  of  this  rule.  Coughlin  v.  People,  144  Ul.  140,  33  N. 

9.  Maddox  v.  State,  32  Ga.  581,  79  E.  1, 19  L.R.A.  57;  State  v.  Megorden, 
Am.  Dec.  307;  People  v.  Mather,  4  49  Ore.  259,  88  Pac.  306,  14  Ann.  Cas. 
Wend.  (N.  Y.)  229,  21  Am.  Dec.  122  130. 

and  note.  Note:  35  L.R.A.(N.S.)  994. 
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of  offenses  committed  before  its  passage.^^     Sometimes  distinctions 

^one  subtle  than  practical  are  drawn  by  the  courts,  as  where  a  juror 

^ns^v^&nd  that  he  had  not  formed  or  expressed  an  opinion  as  to  the 

S^ul^  of  the  defendant,  but  that  he  had  formed  and  expressed  an  opin- 

iotx  ckJB  to  the  fact  of  the  killing  of  the  deceased  by  the  defendant,  and 

it  ^v<eLs  held,  in  reviewing  an  order  overruling  a  challenge  for  actual 

biaiiS^    that  in  order  to  constitute  a  good  ground  of  challenge,  the  opin- 

iozx  jDQust  be  as  to  the  guilt  or  innocence  of  the  defendant  of  the  crime 

laid    -fco  his  charge.^* 

82.  Transient  and  Hypothetical  Opinions;  Impressions. — ^It  is  a 

gerx^icK-al  rule  that  a  light,  transient,  or  hypothetical  opinion  formed 

h   c^    juror,  which  may  be  changed,  and  which  does  not  show  a  con- 

^^to^c^n  of  the  mind  and  a  fixed  conclusion  upon  the  case,  is  not  a 

goocS^  ground  of  challenge;  ^^  and  a  full  examination  should  be  allowed 

if  xx^x»e8sary  to  ascertain  the  state  of  the  juror's  mind.*®    Following 

il^is     general  rule,  a  person  who  has  formed  or  expressed  an  opinion 

^  ^"^ot  disqualified  from  acting  as  a  juror,  when  such  opinion  is  based 

^^    xxiere  rumor,  newspaper  accounts  or  other  hearsay  information/* 

^Ai^^x-e  it  appears  unequivocally  and  absolutely  that  he  can  and  will, ,. 

^otrwithstanding  such  opinion,  act  fairly  and  impartially,  and  render 

^  "^^rdict  in  the  case  in  accordance  with  the  law  and  the  evidence.** 

15.  Stokes  V.  People,  53  N.  Y.  164,  person  in  whom  the  juror  has  confi- 
^^  Am.  Rep.  492.  dence,  an  opinion  formed  by  the  latter 

16.  State  V.  Thompson,  9  la.  188,  74  from  leading  such  report  disqualifies 
Am.  Dec.  342.  him  as  a  juror,  in  the  same  manner 

17.  Reynolds  v.  United  States,  98  U.  that  an  opinion  formed  from  talking 

S.  145,  25  U.  S.  (L.  ed.)  244;  Smith  v.  with    a    witness    would    disqualify) ; 

Eames,  3  Scam.  (111.)  76,  36  Am.  Dec.  Smith  v.  Eames,  3  Scam.  (111.)  76,  36 

515  and  note;  Spies  v.  People,  122  BL  Am.  Dec.  515  and  note;  Thomson  v. 

1, 12  N.  E.  865,  17  N.  E.  898,  3  A.  S.  People,  24  111.  60,  76  Am.  Dec.  733; 

R.  320;  Territory  v.  Burgess,  8  Mont.  Nelms    v.    State,    13    Smedes    &   M. 

57, 19  Pac.  558,  1  L.R.A.  808  (holding  (Miss.)  500,  53  Am.  Dec.  94;  State  v. 

that  a  juror  is  not  disqualified  from  Van  Wye,  136  Mo.  227,  37  S.  W.  938, 

serving  in  a  murder  case  by  the  pre-  58  A.  S.  R.  627;  State  v.  Collins,  70 

vious  expression  of  a  mere  speculation  N.  C.  241,  16  Am.  Rep.  771 ;  Bums  v. 

as  to  the  result  of  the  trial,  which  State,  145  Wis.  373,  128  N.  W.  987, 

evinces  no  enmity  against  the  defend-  140  A.  S.  R.  1081. 

ant  or  belief  as  to  his  guilt  or  inno-  Note:  35  L.R.A.(N.S.)  1007  et  seq. 
eenoe) ;  People  v.  Mather,  4  Wend.  (N.  20.  Union  Gold-Mining  Co.  v.  Rocky 
Y.)  229,  21  Am.  Dec.  122;  Freeman  Mountain  Nat.  Bank,  96  U.  S.  640,  24 
V.  People,  4  Denio  (N.  Y.)  9,  47  Am.  U.  S.  (L.  ed.)  648;  Thiede  v.  Utah  Ter- 
Dec  216.  ritory,  159  U.  S.  510, 16  S.  Ct  62,  40 

Note:  36  Am.  Dec.  524.  U.  S.  (L.  ed.)  237;  State  v.  Hoyt,  47 

18.  See  infra,  par.  96  et  seq.  Conn.  518,  36  Am.  Rep.  89;  Spies  v. 

19.  Sullins  V.  State,  79  Ark.  127,  95  People,  122  111.  1,  12  N.  E.  865,  17  N. 
S.  W.  159,  9  Ann.  Cas.  275  (qualify-  E.  898,  3  A.  S.  R.  320 ;  State  v.  Bruce, 
ing  this  rule,  however,  by  holding  that  48  la.  530,  30  Am.  Rep.  403 ;  State  v. 
when  the  author  of  the  newspaper  re-  Forsha,  190  Mo.  296,  88  S.  W.  746,  4 
port  is  known  to  the  juror  to  be  a  wit-  L.R.A.(N.S.)  576;  People  v.  Mc- 
ness  in  the  case,  and  such  author  is  a   Quade,  110  N.  Y.  284,  18  N.  E.  156, 
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In  the  main  the  same  rule  applies  to  impressions,,  or  to  such  other 
terms  as  may  be  employed  to  indicate  a  temporary,  qualified  or  pass- 
ing state  of  mind.^  The  distinctions  between  fixed  and  transient 
opinions  and  ^^impressions"  are  often  of  rather  an  elusive  character; 
and  as  a  rule  modem  courts  do  not  attempt  to  draw  any  fine  distinc- 
tions between  the  expressions  used  by  jurors  in  indicating  the  weight 
of  their  opinions.'  For  example,  although  a  juror  states  that  he  has 
a  fixed  opinion,  this  does  not  disqualify  him  from  serving  on  the 
jury  if  he  declares  that  he  can  disregard  such  opinion,  and  be  gov- 
erned by  the  evidence  alone.*  In  all  such  inquiries  the  courts  are 
given  and  must  necessarily  use  a  large  measure  of  discretion.^ 

83.  Test  and  Rules  as  to  Fixity  of  Opinion  in  General. — ^The 
opinion  necessary  to  disqualify  a  juror  should  be  one  based  on  what 
purports  to  be  the  facts,*  and  have  such  tenacity  as  would  not  readily 
yield  to  contrary  evidence.*  The  character  of  an  opinion  rather  than 
its  source  determines  the  question  as  to  whether  it  will  disqualify  one 
from  service  on  a  jury  or  not.'  But  iji  order  to  disqualify  as  a  juror, 
it  must  be  more  than  a  mere  impression ;  ^  and  in  a  criminal  case 
it  must  be  of  that  fixed  character  which  repels  the  presumption  of 
innocence  of  the  accused,  who  is  already  condemned  in  the  juror's 
mind.  Such  disqualification  does  not  arise  because  it  will  require 
some  evidence  to  remove  impressions  or  opinions  formed  from  rumors, 
newspaper  statements,  or  other  sources.  The  question  as  to  whether 
a  juror  in  a  criminal  case  is  disqualified  by  reason  of  his  opinion 
must  be  always  one  of  degree;  and  the  trier  is  called  upon  to  deter- 
mine whether  the  opinion  entertained  is  of  that  fixed  or  permanent 
character  which  disqualifies  him  from  coming  to  the  case  in  a  fair 
and  impartial  frame  of  mind,  unaffected  with  prejudice  or  favor  to 
either  party.*    To  render  a  juror  incompetent  on  the  ground  of  implied 

1  L.R.A.  273;  State  v.  ColHns,  70  N.  C.  People,  1  N.  Y.  397,  49  Am.  Dec.  340 

241,   16   Am.   Rep.   771 ;   Johnson   v.  and  note. 

State,  1  Okla.  Crim.  321,  97  Pac.  1059,  2.  Note:  35  L.R.A.(N.S.)   991. 

18  Ann.  Cas.  300 ;  State  v.  KeUy,  28  3.  Com.  v.  Minney,  216  Pa.  St.  149, 

Ore.  225,  42  Pac.  217,  52  A.  S.  R.  777  ^/^^l'  \  '^}^  ^-  S.  R.  763  and  note. 

and  note;  Monroe  v.   State,  23  Tex.  »•  See  mf ra,  par.  96. 

210,  76  Am.  Dec.  58  and  note;  Wade  ^^'  ??,^*'?f^  ^•>.oo^^oc^9?^f-,£'T; 

V.  State,  35  Tex.  Crim.  170,  32  S.  W.  ^^^   ^f  l"^'  ^^^'   ^^   L.R.A.(N.S.) 

772,  60  A.  S.  R.  31  and  note;  Osiander  ^^^  ^  ^?^^'     q_      ««  t  ^    n>.    oo 

v.  Com.,  3  Leigh  (Va.)  780,  24  Am.  .^  2^f  V  1^.  '  f  ^"'^'  ^h  ^^ 
T%        CM     XT-     •  \j-       u         TO  Am.  Kep.  99.     bee  mfra,  par.  84,  as 

w'-  ^V^TZ  ^^^'9^^i'''k  I  to  opinion  which  is  of  such  a  charaker 

^i^\^3  i^.-^;^-  ^^'  ^^     '  ^'  ^'  ^  to  require  evidence  to  remove. 

x4  -^   «r  t\  r /xTo  ^  noo  7.  Note:  36  Am.  Dec.  522. 

Note:  35  L.R.A.(N.S.)  988.  g,  Reynolds  v.  United  States,  98  U. 

See  mfra,  par.  84,  as  to  requiring  s.  145,  25  U.  S.  (L.  ed.)  244.    See  also 

evidence  to  remove  opinion.  supra,  par.  82. 

1.  Com.  V.  Webster,  5  Cush.  (Mass.)       9.  People  v.  Barker,  60  Mich.  277, 

295,   52    Am.    Dec.    711;    Lohraan    v.  27  N.  W.  539,  1  A.  S.  R.  501. 

266 


16  B.  C.  Ia.  jury  S  84 

bias>  it  must  appear  that  he  entertains  a  fixed  and  settled  conviction 
of  the  guilt  or  innocence  of  the  defendant,  or  that  he  has  expressed 
such  a  conviction.  Whatever  falls  short  of  this  does  not  amount  to 
an  unqualified  opinion  within  the  meaning  of  the  statute.^^ 

84.  Rule  as  to  Requiring  Evidence  to  Remove  Prejudice  or  Bias. — 
On  the  question  as  to  whether  a  juror  who  has  an  opinion  or  impres- 
sion as  to  the  merits  of  the  case  which  will  take  evidence  to  remove 
is  legally  competent  to  act,  the  courts  are  in  conflict.  According  to 
one  view,  if  a  juror  has  such  an  impression  or  opinion  he  is  legally 
incompetent  to  act;  and  however  firmly  and  conscientiously  he  may 
believe  he  can  act  impartially  in  the  matter,  it  does  not  cure  the 
infirmity,  for  the  court,  in  deference  to  the  constitutional  right  to  an 
impartial  jury,  will  not  permit  a  litigating  party,  without  his  con- 
sent, to  take  the  chances  of  the  juror  being  wrong,  much  less  compel 
him  to  do  so.^^  It  is  held  that  this  rule  is  especially  applicable  if 
the  juror  states  that  he  would  not  be  willing,  if  he  were  the  plain- 
tifiF,  to  have  his  cause  tried  by  a  juror  in  the  same  frame  of  mind 
as  himself.^'  But  it  is  a  more  general  rule,  and  one  which  is  aided 
and  rendered  definite  in  many  states  by  legislation,  that  a  juror  who 
states  on  his  examination  that  he  has  formed  and  expressed  an  opin- 
ion about  the  case  from  what  he  has  read  in  newspapers  and  from 
hearsay  which  it  would  take  evidence  to  remove,  but  who  states  that 
he  can  fairly  and  impartially  try  the  case  according  to  the  law  and 
the  evidence,  and  a  true  verdict  render,  is  competent  to  act  as  a  juror,^* 
and  that  in  such  a  case  incompetency  does  not  exist,  necessarily,  as 
a  matter  of  law,  but  depends  on  the  trial  judge's  determination  of 
fact  in  view  of  all  the  evidence  and  mental  characteristics  of  the  juror 

10.  People  V.  King,  27  Cal.  607,  87  245,  31  S.  Ct.  2,  54  U.  S.  (L.  ed.) 
Am.  Dee.  95.  1021,  20  Ann.  Gas.  1138;  Suilins  v. 

11.  Queen  v.  Hepburn,  7  Cranch  State,  79  Ark.  127,  95  S.  W.  159,  9 
290,  3  U.  S.  (L.  ed.)  348  (holding  that  Ann.  Gas.  275;  Guetig  v.  State,  66  Ind. 
in  such  a  case  the  court  in  the  exercise  94,  32  Am.  'Rep.  99 ;  State  v.  Brady, 
of  a  sound  discretion  ought  to  reject  100  la.  191,  69  N.  W.  290,  62  A.  S. 
him,  although  the  bias  should  not  be  R.  560,  36  L.R.A.  693;  Garlitz  v.  State, 
so  strong  as  to  render  it  positively  im-  71  Md.  293,  18  Atl.  39,  4  L.R.A.  601 ; 
proper  to  allow  him  to  be  sworn) ;  People  v.  Gage,  62  Mich.  271,  28  N. 
Pitts  V.  Southern  Pac.  Go.,  149  Cal.  W.  835,  4  A.  S.  R.  854  (holding  that  a 
310,  86  Pac.  710,  117  A.  S.  R.  130;  challenge  of  a  juror  for  cause  is  prop- 
Denver,  etc.,  R.  Go.  V.  Driscoll,  12  erly  overruled,  where,  on  his  examina- 
Colo.  520,  21  Pac.  708,  13  A.  S.  R.  tion  as  to  competency,  he  testifies  that 
243;  Scribner  v.  State,  3  Okla.  Grim,  he  knew  there  was  such  a  case,  having 
601,  108  Pac.  422,  35  L.R.A.(N.S.)  read  an  account  of  it  in  the  newspaper, 
985  and  note;  Bums  v.  State,  145  Wis.  and  conversed  about  it,  but  without 
373, 128  N.  W.  987, 140  A.  S.  R.  1081.  expressing  an  opinion;  that  without 

12.  Fitts  V.  Southern  Pac.  Go..  149  evidence  he  could  not  render  a  verdict 
Cal.  310,  86  Pac.  710,  117  A.  S.  R.  for  or  against  the  defendant,  but  that 
130.                                                   *  he  had  no  impression  as  to  his  guilt 

13.  Holt  V.  United  States,  218  IT.  S.  or  innocence) ;   State  v.   Sheerin,  12 
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as  disclosed  on  the  voir  dire.^^  In  supporting  this  last  mentioned 
view,  it  has  been  said  that  the  opposing  rule  fails  to  regard  the  ele- 
mentary law  of  the  human  mind  that  an  impression  once  made  will 
not  be  effaced  without  some  adequate  cause  to  effect  the  result;  and 
that  a  man  cannot  readily  divest  his  mind  of  former  impressions  with- 
out reason  or  evidence  therefor,  and  render  his  mind  a  blank  at  his 
mere  will.  Therefore,  it  is  said,  it  is  quite  natural  for  talesmen  to 
say,  under  such  conditions,  that  it  would  require  some  evidence  to 
change  their  former  impressions;  but  it  does  not  follow  that  such 
condition  of  mind  renders  the  juror  incompetent** 

85.  Bias  against  or  in  Favor  of  Unions  or  Particular  Occupations. — 
It  has  been  held  that  strong  sympathy  for  laboring  men  generally  is 
a  sufficient  ground  for  challenge  for  cause  in  a  suit  in  which  a  labor- 
ing man  is  one  of  the  parties  although  the  juror  swears  that  he  will 
decide  the  case  solely  on  the  evidence ;  ^^  but  this,  it  seems,  is  not  the 
rule  in  such  cases.^'  Questions  put  to  jurymen  during  the  impanel- 
ment  as  to  their  being  biased  against  unions  may  very  properly  be 
allowed,  since  this  is  a  legitimate  subject  of  inquiry  leading  up  to 
questions  going  to  competency  and  as  a  basis  for  a  challenge  for  cause, 
and  independently  of  that,  as  a  basis  for  a  peremptory  challenge.  How- 
ever, where  no  objection  to  the  collected  jury  is  made,  that  circum- 
stance operates  to  waive  the  previous  objections.^*  The  courts  nearly 
all  agree  that  where  the  prejudice  is  simply  against  the  particular  busi- 
ness, and  not  against  the  defendant,  the  juror  is  not  thereby  disquali- 
fied.** Therefore,  the  fact  that  a  juror  in  a  capital  case  has  a  prejudice 
against  the  occupation  of  the  defendant,  who  is  a  saloon  keeper,  which 
might  affect  the  credit  he  would  give  to  his. testimony,  does  not  dis- 
qualify him  as  ar  juror,  where  such  prejudice  would  not  affect  him  in 
passing  on  the  defendant's  guilt  or  innocence.*^  Neither  does  the  fact 
that  one  is  prejudiced  against  the  sale  of  intoxicating  liquors  render 
him  incompetent  as  a  juror  on  the  trial  of  an  action  for  damages  aris- 
ing under  the  liquor  law.^    Where  a  juror  has  contributed  money  for 

Mont.  639,  31  Pae.  543,  33  A.  S.  R.  600  'IS.  GarHtz  v.  State,  71  Md.  293,  18 

and  note;  People  v.  Buddensieck,  103  Atl.  39,  4  L.R.A.  601. 

N.  Y.  487,  9  N.  E.  44,  67  Am.  Rep.  16.  Metallic  Gold  Min.  Co.  v.  Wat- 

766;  State  v.  Fujita,  20  N.  D.  555, 129  son,  51  Colo.  278,  117  Pac.  609,  Ann. 

N.  W.  360,  Ann.  Cas.  1913A  159 ;  State  Cas.  1913A  1276  and  note. 

V.  Megorden,  49  Ore,  259,  88  Pac.  306,  J7.  Note:  Ann.  Cas.  1913A  1279. 

14  Ann.  Cas.  130.  ^,^%,  ^^^7 Jo  ^n^T^'c^  «  ^^-  }a 

Note:  35  L.R.A.(N.S.)  1001.  ^1^^.  W^  1003,  80  A.  S.  R.  17,  49 

See  snpra,  par   83,  as  to  the  rule  ^g  'j^^^\  ^0  Ann.  Cas.  1312. 

considered  apart  from  the  question  as  gO.  Thiede  v.   Utah   Territory,   150 

to  reqmnng  evidence  to  remove.  u.  S.  510,  16  S.  Ct.  62,  40  U.  S.  (L. 

14.  Burns  v.   State,  145  Wis.  373,  ed.)  237;  Carpenter  v.  Hyman,  67  W. 

128  N.  W.  987,  140  A.  8.  R.  1081  (cit-  Va.  4,  66  S.  E.  1078,  20  Ann.  Cas.  1310 

ing  authority  for  the  rule  but  holding  and  note. 

to  the  contrary).  1.  Carpenter  v.  Hyman,  67  W.  Va. 
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the  prosecution  of  persous  generally  who  were  charged  with  keeping 
liquor  nuisances,  this,  on  like  principle,  is  not  ground  for  challenging 
him  on  the  trial  of  a  person  charged  with  keeping  a  liquor  nuisance.^ 
But  a  person  is  disqualified  as  a  juror,  in  an  action  to  which  a 
liquor  seller  is  a  party,  who  says  he  would  not  give  the  testimony 
of  a  hquor  seller  the  same  credit  that  he  would  that  of  a  person 
not  engaged  in  such  business.*  While  it  is  true  that  a  general 
abstrEtct  bias  which  a  juror  may  entertain  to  a  class  of  litigation  will 
not  of  itself  disqualify  him  from  trying  a  cause  if  he  states  that  not- 
withstanding such  feeling  he  can  and  will  fairly  and  impartially 
decide  the  particular  case  solely  upon  the  evidence  and  the  instruc- 
tions of  the  court,  yet  where  the  situation  disclosed  shows  a  prejudice 
on  the  part  of  the  juror  against  the  class  of  actions  in  whidi  that  of 
the  defendant  fell  was  a  fixed  and  abiding  one,  this  is  sufficient  to 
disqualify  him  for  bias.* 

86.  Principal  and  Accessory.-:-It  is  a  general  and  most  commend- 
able rule  that  a  juror  who  has  formed  a  fixed  opinion  as  to  the  guilt 
or  innocence  of  the  person  charged  to  be  the  principal  offender  is  not 
competent  to  sit  on  the  trial  of  the  person  charged  as  an  accessory.^ 
Following  the  reason  for  this  rule,  jurors  impaneled  for  the  trial 
of  one  charged  with  accepting  a  bribe  may  be  challenged  for  cause, 
where  it  appeals  that  a  short  time  before  they  sat  and  rendered  a 
verdict  of  guilty  in  the  case  of  a  co-conspirator  charged  with  the  same 
offense,  the  information  being  exactly  alike  except  in  the  names  of 
the  defendants,  and  the  evidence  being  substantially  the  same.  Such 
jurors  are  not  impartial  jurors  within  the  meaning  of  a  constitutional 
provision.*  In  this  connection  questions  frequently  arise  as  to  the 
propriety  of  holding  in  the  presence  of  the  jury  preliminary  hearings 
to  determine  the  competency  of  alleged  confessions.  It  has  been 
held  that  it  is  not  error  to  overrule  a  defendant's  motion  to  exclude 
the  jury  from  the  court  room  during  such  preliminary  hearing  as  to 
an  alleged  confession  which  the  court,  after  hesuing,  refused  to  admit 
in  evidence,  because  obtained  by  undue  influence  and  improper 
inducement  exercised  and  held  out  to  the  defendant  by  persons  in 
authoiity.  Whether  such  an  examination  shall  be  conducted  in  the 
presence  of  the  juiy  must  be  left  to  the  sound  discretion  of  the  trial 
court' 

4,  66  S.  E.  1078,  20  Ann.  Cas.  1310       6.  State  v.  Gleim,  17  Mont.  17,  41 
jnd  note.  Pac.  998,  52  A.  S.  B.  655  and  note,  31 

2.  State  V.  Hoxsie,  15  R.  I.  1,  22  L.R.A.  294. 

itL  1059,  2  A.  S.  R.  838.  6.  People  v.  Mol,  137  Mich.  692,  100 

3.  Brockway  v.  Patterson,  72  Mich.  N.  W.  913,  4  Ann.  Cas.  960,  68  L.R.A. 
122,  40  N.  W.  192, 1  L.R.A.  708.  871. 

4.  Fitts  V.  Southern  Pac.  Co.,  149  7.  State  v.  Kelly,  28  Ore.  225,  42 
Cal.  310,  86  Pac.  710,  117  A.  8.  B.  Pac.  217,  52  A.  S.  R.  777. 

130. 
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87.  Race  and  Religious  Prejudice. — ^The  general  rule  that  jurors 
called  to  try  a  case  must,  if  they  are  to  be  accepted  as  jurors,  be  free 
from  any  bias  or  prejucUce  that  would  prevent  their  giving  the  case 
a  fair  and  impartial  trial  applies  where  the  prejudice  alleged  to 
exist  in  the  mind  of  a  particular  talesman  is  a  prejudice  against  the 
race  or  color  of  one  of  the  parties  to  the  cause  about  to  be  tried.® 
But  the  existence  in  the  mind  of  a  white  talesman  of  some  prejudice 
against  the  negro  race  generally,  or  of  a  feeling  or  belief  that  the 
negro  race  is  inferior  to  the  white  race,  is  not  of  itself  a  ground  for 
challenge.  If  such  prejudice,  feeling  or  belief  is  not  sufficient  to 
prevent  the  talesman  from  trying  a  case  to  which  a  negro  is  a  party 
according  to  the  law  and  the  evidence,  the  talesman  is  competent;  and 
this  applies  in  criminal  actions  in  which  a  negro  is  defendant.*  Bias 
against  race  does  not  disqualify  a  juror  if  there  is  no  prejudice  against 
the  party  himself,  or  if  such  bias  is  not  so  violent  as  necessarily  to 
sway  the  judgment  in  the  particular  case.^*  On  questions  affecting 
the  competency  of  jurors  in  this  respect  it  is  apparent  that  the  trial 
judge  is  better  able  to  decide  than  an  appellate  court,  for  the  reason 
that  the  trial  judge  is  afforded  an  opportunity  to  observe  the  man- 
ner of  the  juror's  answer,  as  to  whether  he  has  any  prejudice  against 
a  party  on  account  of  his  race.^*  In  testing  a  juror  on  his  voir  dire 
as  to  his  competency  to  serve  upon  the  trial  of  a  colored  prisoner, 
it  has  been  held  that  it  is  pertinent  and  proper  to  ask  him,  ''Could 
you  give  the  defendant,  who  is  a  negro,  as  fair  and  impartial  a 
trial  as  you  could  a  white  man,  and  give  him  the  same  advantage 
and  protection  as  you  would  a  white  man,  upon  the  same  evidence?" 
and  it  is  error  for  the  trial  court  to  refuse  to  allow  such  question  to 
be  propounded  to  the  juror.**  For  the  purpose  of  enabling  counsel 
intelligently  to  exercise  his  right  of  peremptory  challenge,  it  is 
proper  to  permit  the  question  to  be  asked  of  the  juror  whether  he 
entertained  any  prejudice  against  the  people  of  the  Jewish  faith.  But 
it  is  not  proper,  on  the  voir  dire  examination  of  a  juror,  to  ask  him 
whether  he  would  give  as  much  credit  to  witnesses  of  the  Jewish  faith 
as  he  would  to  members  of  any  other  faith.**  In  general,  it  may  be 
assumed  that  all  duly  qualified  jurors,  against  whom  there  dknnot 
be  a  successful  challenge  for  cause,  will  consider  and  try  a  case  prop- 
erly. But  a  man  may  have  affiliations  and  friendships,  or  prejudices 
and  habits  of  thought,  which  would  be  likely  to  lead  him  to  look 
more  favorably  for  the  plaintiff,  or  less  favorably  for  him,  upon  a 

8.  Note:  Ann.  Cas.  1912B  969.  S.  W.  536,  14  Ann.  Cas.  229. 

9.  Johnson  v.   State,  88  Neb.  665,       12.  Pinder  v.  State,  27  Fla.  370,  8 
130  N.  W.  282,  Ann.  Cas.  1912B  965   So.  837,  26  A.  S.  R.  75. 

and  note.  18.  Horst  v.   Silverman,  20  Wash. 

10.  Note :  36  Am.  Dec.  532.  233,  55  Pac.  52,  72  A.  S.  R.  97. 

11.  Strong  V.  State,  85  Ark.  536, 109 
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casd  of  a  particular  class^  or  upon  one  brought  by  a  particular  person, 
or  a  member  of  a  particular  class  of  persons,  than  would  the  average 
juror,  even  though  his  peculiarities  are  not  sufficiently  pronounced 
to  disqualify  him  for  service.** 

88.  Knowledge  of  Facts  as  Disqualifying. — ^It  was  the  ancient  doc- 
trine that  jurors  were  to  render  their  verdict  on  facts  within  their 
personal  knowledge,  and  not  on  the  evidence  in  court;  so  the  jurors 
were  taken  from  the  vicinage,  as  they  were  supposed  to  know  more 
about  the  material  facts  in  the  case.**  The  modem  doctrine  is  that 
it  is  safer  to  have  an  independent  medium  for  communicating  the 
facts  to  the  jury ;  and  so  it  is  the  witness,  and  not  the  juryman,  that 
is  now  required  to  have  personal  knowledge  of  the  fact.  Where  the 
juror  has  such  knowledge  of  material  facts  as  will  tend  to  bias  his 
opinion,  he  is  incompetent  to  sit  in  the  case.  This  rule  has  been 
asserted  even  where  the  juror  swears  that  he  is  unbiased.  In  the 
application  of  this  rule  it  seems,  therefore,  to  be  a  question  addressed 
to  the  sound  discretion  of  the  court,  and,  if  the  inference  is  strong,  or 
the  presumption  great,  that  the  knowledge  on  the  part  of  the  jufor 
is  such  as  will  affect  the  verdict,  a  challenge  for  cause  should  be 
sustained.  But  a  knowledge  on  the  part  of  a  juror  of  incidental  or 
collateral  facts,  or  facts  about  which  there  is  no  controversy,  will  not 
render  him  incompetent  to  sit  in  the  trial  of  a  case.  In  some  states 
a  challenge  is  given  on  the  ground  that  a  juror  is  a  witness,  and  in 
other  states  a  juror  is  held  to  be  competent  if  he  is  not  used  as  a 
witness.**  It  is  a  juror's  duty  not  to  allow  himself  to  hear  or  give 
attention  to  conversations  concerning  the  case  he  is  sitting  in,  and, 
if  it  cannot  otherwise  be  done,  he  should  inform  the  parties  present 
that  he  is  a  juror  sitting  in  the  case,  and  request  them  not  to  converse 
about  the  matter.*'  Several  of  the  cases  emphasize  the  idea  that  the 
knowledge  of  a  juror  based  on  newspaper  accounts  axid  the  opinions 
based  thereon  are  hypothetical,  or  conditional;  and  such  opinions 
conditioned  on  the  read  newspaper  accounts  being  true  are  not  un- 
qualified opinions,  such  as  will  disqualify  a  juror.** 

89.  Scruples  against  Capital  Punishment. — As  a  general  rule,  it  is 
a  good  challenge  for  cause,  on  the  part  of  the  state,  that  a  juror  has 
conscientious  scruples  against  finding  a  verdict  of  guilty  where  the 
death  penalty  is  imposed,**  or  where  the  crime  is  not  necessarily 


.  14.  Searle  v.  Roman  Catholic  Bish-       17.  State  v.  Andrews,  29  Conn.  100, 
op,  203  Mass.  493,  89  N.  E.  809,  17  76  Am.  Dec.  593. 
Ann.  Cas.  340  and  note,  26  L.E.A.      18.  Note:  35L.R.A(N.S.)  992.   But 
(N.S.)  992.  see  snpra^  par.  81  et  se^.,  as  to  pre- 

15.  Falls  City  v.  Sperry,  68  Neb.  conceived   and   hypothetical    opinions 
420,  94  N.  W.  529,  4  Ann.  Cas.  272.        generally. 

Note :  83  L.R. A.  807  et  seq.  19.  Logan  v.^  United  States,  144  U. 

16.  Notes:  63  L.R.A.  808-812.  S.  263,  12  S.  Ct.  617,  36  U.  S.,  (L.  ed.) 
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capital  but  the  power  to  inflict  either  the  death  penalty  or  imprison- 
ment is  left  to  tiie  discretion  of  Hae  jury ;  ^^  and  in  some  jurisdictions 
the  rule  has  been  made  statutory.^  So,  too,  jurors  may  be  excluded 
who  state  that  they  would  not  impose  the  death  penalty  on  circum- 
stantial evidence.'  A  juror  whose  examination  has  developed  that 
he  is  opposed  to  capital  punishment  is  not  in  a  condition  impartially 
to  hear  and  examine  Uie  evidence;  and  since  he  does  not  stand 
indifferent  between  the  prisoner  and  the  state,  he  should  be  excused.' 
But  that  a  juror  is  opposed  to  capital  punishment  does  not  disqualify 
him  from  sitting  in  a  capital  case,  where  he  states  that  he  does  not 
think  his  opinions  will  interfere  with  his  doing  his  duty  as  a  juror;  * 
and  in  the  absence  of  any  other  possible  evidence  his  answer  under 
oath  that  he  would  do  justice  between  the  parties  must,  it  has  been 
said,  be  held  to  be  conclusive.*  The  test  of  such  scruples  as  a  dis- 
qualification is,  ordinarily,  the  juror's  own  testimony  as  to.  his  ability 
to  throw  aside  their  influence  and  render  a  verdict  according  to  the 
evidence  alone,  but  this  test  is  not  to  be  applied  solely  on  the  juror's 
own  conclusion,  and  his  ability  as  well  as  his  willingness  must  be 
shown  to  the  satisfaction  of  the  trial  judge,  who  must  be  allowed  a 
large  measure  of  discretion.*  To  render  a  juror  subject  to  challenge 
for  cause  in  a  capital  case  on  this  ground  it  is  not  essential  that  his 
opposition  to  capital  punishment  is  such  that  in  no  case  would  he 
impose  the  death  penalty.'  The  right  to  challenge  a  juror  in  a 
capital  case  on  the  ground  of  his  opposition  to  capital  pimishment 
is  confined  to  the  prosecution,  by  whom  it  may  be  waived,  and  is  not 
extended  to  the  defendant.*  However,  since  in  all  cases  o£  this  char- 
acter, it  is  the  duty  of  the  court  to  see  that  an  impartial  jury  is 
impaneled,  and  that  it  is  composed  of  men  above  all  exception,  circum- 
stances may  arise  where  it  is  proper  for  the  court  to  set  aside  the  juror 

429;  McHorger  v.  Staake,  202  U.  S.  S.  224,  22  S.  Ct.  889,  46  U.  S.  (L.  ed.) 

160,  26  S.  Ct.  584,  50  U.  S.  (L.  ed.)  1137. 

971,  6  Ann.  Cas.  269;  Demato  v.  Peo-       Note:  Ann.  Cas.  1912A  787. 
pie,  49  Colo.  147,  111  Pac.  703,  Ann.       1-  Note:  Ann.  Cas   1912A  786. 

Cas.  1912A  783,  35  L.R.A.(N.S.)  621;  ,  2.  Gi^t  v.  State,  67  Tex.  Cnm.  155, 

Monday  v.  State,  32  Ga.  672,  79  Am.  148  S.  W  760,  42  L-R^A  (NS.)  428. 
Dec.  314;  Williams  v.  State,  32  Miss.      Note:  Ann.  Cas.  1912A  791. 

389,  66  Am.  Dee.  615;  Pumphrey  v.  «  ^9«^?rq  Vfi17  q/n^q^ 

State,  84  Neb.  636,  122  N.  W.  19,  18  ^oo    Vii«-o  -   Q^^^^      ^9  m;««'  %m 
A        rt       nrrn  oo  t  t>  a  /vr  o  \  -iaoo     429:  Williams  V.  State,  dJ  Miss,  doy,  • 
Ann.  Cas.  979,  23  L.R.A.(N.S.)  1023;  gg  ^  jy^  g-^g  , 

Johnson  v.  State,  88  Neb.  565,  130  N.      ^   q^^^  ^*  Webster  5  Cush   (Mass  ) 
W.  282,  Ann.  Cas.  1912B  966;  Com.  v.  295'  52  Am.'  Dec.  711  and  nJte. 
Minney,  216  Pa.  8t.  149,  65  Atl.  31,      5  wilHams  v.  State,  32  Miss.  389, 
116  A.  S.  R.  763  and  note;  Hyde  v.  gg  ^m^  j)ec.  615. 
State,  16  Tex.  445,  67  Am.  Dec.  630.       6.  Com.  v.  Minney,  216  Pa.  St.  149, 

Notes:  36  Am.  Dec.  532;  1  A.  S.  R.  65  Atl.  31,  116  A.  S.  R.  763  and  note. 
520-523 ;  Ann.  Cas.  1912A  786  et  seq.       7.  Note :  Ann.  Cas.  1912 A  789. 

20.  Hardy  v.  United  States,  186  V.       8.  Note:  Ann.  Cas.  1912A  793. 
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of  its  own  motion.*  As  to  the  time  when  the  right  to  challenge  for 
this  cause  is  exercisable,  it  has  been  held  that  a  juror  may  Ix)  dis- 
charged after  he  is  sworn,  and  before  evidence  is  given,  where  it  is 
discovered  he  is  opposed  to  capital  punishment.^* 

IfUereM  as  Orovmd  of  Challenge 

90.  In  General. — The  courts  cannot  safely  lay  down  any  precise 
rule  as  to  the  nature  and  extent  of  the  interest  necessary  to  render  a 
juror  incompetent,  but  he  should  be  held  to  be  so  whenever  the 
circumstances  are  such  as  to  raise  any  inference  that  he  would  not 
be  impartial.^^  In  general  the  authorities  hold  that  a  very  insig- 
nificant interest  in  the  result  of  an  action,  and  frequently  a  very 
trifling  relationship  to  one  of  the  parties,  is  sufficient  to  disqualify  a 
person  from  sitting  as  a  juror.  In  order  to  secure  to  litigants  unbiased 
and  unprejudiced  jurors,  plaintiff's  counsel  are  usually  accorded  the 
right  to  ascertain  whether  there  is  such  a  relationship  between  the 
persons  called  as  jurors  and  others  vitally  interested  in  the  result 
which  would  disqualify  such  persons,  because,  by  implication,  where 
such  relationship  existed,  they  would  be  biased  and  prejudiced.^' 
Accordingly,  those  pecuniarily  interested  in  a  verdict  cannot  serve  as 
jurors,  as,  for  example,  the  deputies  of  a  sheriff  whose  fees  are  earned 
by  securing  convictions  in  criminal  cases.  ^*  On  the  basis  of  interest 
the  relation  of  employer  and  ^nployee  between  a  party  to  an  action 
and  a  talesman  is  sufficient  ground  for  a  challenge  for  cause ;  ^^  and 
this  was  the  rule  at  common  law.^'  Following  this  rule  an  employee 
of  a  corporation  is  not  a  competent  juror  in  an  action  against  it;  ^* 
although  one  who  is  in  the  employ  of  a  stockholder  or  manager  of  a 
corporation  which  is  a  party  to  tiie  suit  is  not  for  that  reason  dis- 
qualified as  a  juror.*'  It  is  no  ground  of  objection,  however,  to  the 
competency  of  a  juror  that  he  was  formerly  employed  by  one  of  the 
parties  to  the  action,  if  it  appears  that  such  relation  no  longer  exists.** 


9.  Williams  v.  State,  32  Miss.  389,  Ann.  Gas.  850,  40  L.R.A.(N.S.)  082 
66  Am.  Dec.  615.  and  note. 

Note:  Ann.  Gas.  1912A  793.  16.  Grawford  v.  United  States,  212 

10.  Note:  1  A.  S.  R.  523.  U.  S.  183,  29  S.  Ct.  260,  53  U.  S.  (L. 

11.  Walter  v.  Louisville  R.  Co.,  160  ed.)  465, 15  Ann.  Gas.  392. 

Ky.   652,  150  S.  W.  824,  Ann.  Gas.  16.  Hufnagle  v.  Delaware,  etc.,  Go., 

1914D  441,  43  L.R.A.(N.S.)  126.  227  Pa,  St.  476,  76  Atl.  205,  19  Ann. 

12.  Egner  V.  Gurtis,  etc.,  Go.,  96  Neb.  Gas.   850,  40   L.R.A.(N.S.)    982   and 
18,  146  N.  W.  1032,  L.R.A.1915A  153.  note. 

IS.  Gaff  V.  State,  155  Ind.  277,  68  17.  Note :  12  Ann.  Gas.  307. 

N.  B.  74,  80  A.  S.  R.  235.  18.  Walter  v.  Lonisville  R.  Co.,  150 

14.  Pearce  v.  Quincy  Min.  Co.,  149  Ky.  652,  150  S.  W.  824,  Ann.  Gas. 

Mich.  112,  112  N.  W.  739,  12  Ann.  1914D  441,  43  L.R.A.(N.S.)  126. 

Cas^  304;  Hufnagle  v.  Delaware,  etc.,  Note:  12  Ann.  Gas.  306. 
Co.,  227  Pa.  St.  476,  76  Atl.  205,  19 
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It  has  been  held  that  the  statutory  ground  of  relation  of  attorney 
and  client  for  challenge  to  a  juror  does  not  extend  to  one  who,  because 
of  former  employment  of  an  attorney  in  the  case,  owes  him  for  services 
payment  for  which  was  postponed  at  the  request  of  the  attorney.** 
A  number  of  cases  support  the  rule  that  in  the  absence  of  contrary 
statutory  provisions,  an  officer  or  employee  of  the  government  or  of 
a  state  is  ordinarily  competent  as  a  juror  in  actions  wherein  the  govern- 
ment or  the  state  is  a  party.^^  But  it  has  been  held  that  an  employee 
removable  by  the  post  office  department  is  disqualified  to  serve  as 
a  juror  in  an  action  in  which  that  departmeiit  was  interested  in  pro- 
curing the  conviction  of  the  accused  for  perpetrating  a  fraud  on  it.* 
At  common  law,  the  existence  of  the  relationship  of  master  and  serv- 
ant between  a  party  to  a  suit  and  a  juror  was  a  ground  of  principal 
challenge  to  such  juror's  competency."  While  it  cannot  be  laid  down 
as  a  general  rule  that  the  servants  of  a  lessee  are  disqualified  from 
service  as  jurors  in  a  case  where  the  lessor  is  a  party,  where,  however, 
the  servants  of  the  lessee  are,  in  effect,  the  servants  also  of  the  lessor, 
it  is  clear  that  this  must  disqualify.'  At  common  law  the  existence 
of  the  relation  of  landlord  and  tenant  between  a  party  to  a  suit  and 
a  juror  was  a  ground  of  principal  challenge  to  the  juror's  competency, 
and  it  has  been  held  that  a  statutory  provision  making  it  a  ground 
for  challenge  that  a  juror  is  united  in  business  with  either  party  to 
a  suit  applies  to  a  juror  who  is  a  tenant  of  a  party.*  A  loan  of  money 
to  a  person  who  desires  to  employ  counsel  to  assist  the  prosecuting 
attorney  does  not  disqualify  the  lender  to  sit  as  a  juror  in  the  case.* 

91.  Stockholder  as  Interested  in  Suit  by  or  against  Corporation.— 
It  ia  a  general  rule  that  stockholders  in  a  corporation  are  incompetent 
as  jurors  in  an  action  to  which  the  corporation  is  e  party  or  in  which 
it  is  directly  interested.*  And  the  same  rule  as  to  the  competency  of 
stockholders  has  generally  been  applied  to  relatives  of  stockholders  in 
an  interested  corporation,'  although  on  this  point  the  rule  in  some 

19.  Jones  v.  Ford,  154  la.  549,  134  5.  Bird  v.  State,  142  Oa.  596,  83  S. 
N.  W.  569,  38  L.R.A.(N.S.)  777  (hold-  E.  238,  Ann.  Cas.  1916C  205. 

ing  also  that  the  mere  relation  of  debt-  6.  Note:  40  L.R.A.(N.S.)  978. 

or  and  creditor  is  not,  in  the  absence  7.  Quinebaug^  Bank  v.  Leavens,  20 

of  statute,  a  ground  of  challenge).  Conn.  87,  50  Am.  Dec.  272;  Walter  v. 

20.  Note :  15  Ann.  Cas.  400  et  seq.  Louisville  R.  Co.,  150  Ky.  652,  150  S. 

1.  Crawford  v.  United  States,  212  W.  824,  Ann.  Cas.  1914D  441,  43 
U.  S.  183,  29  S.  Ct.  260,  53  U.  S.  (L.  L.RA.(N.S.)  126. 

ed.)  465,  15  Ann.  Cas.  392  and  note.  Notes:    40    L.R.A.(N.S.)    979;    21 

2.  Note :  12  Ann.  Cas.  306.  Ann.  Cas.  640. 

3.  Georgia  R.,  etc.,  Co.  v.  Tice,  124  See  Miller  v.  United  States,  38  App. 
Ga.  459,  52  S.  E.  916,  4  Ann.  Cas.  200.  Cas.    (D.    C.)    361,   40   L.R.A.(N.S.) 

4.  Sherman  v.  Southern  Pac.  Co.,  33  073  (to  the  effect  that  the  fact  that  one 
Nev.  385,  111  Pac.  416,  115  Pac.  900,  called  as  a  juror  in  a  prosecution  for 
Ann.  Cas.  1914 A  287  and  note.  crime  affecting  a  joint  stock  company, 
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jurisdictions  is  ihut  relatives  of  stockholders  are  not  disqualified.^ 
Even  where  the  general  rule  prevails  a  juror  is  not  disqualified  in  a 
suit  by  or  against  a  corporation  merely  because  he  is  related  to  a  stock- 
holder, if  he  did  not  know  that  his  kinsman  owned  stock  in  the  cor- 
poration. Moreover,  the  kinsman  must  have  a  real  interest  in  the 
ownership  of  the  corporation,  in  order  to  disqualify  him.  If  the 
interest  of  the  stockholder  is  so  small  as  to  be  infinitesimal,  and  not 
to  amount  to  a  real  interest  in  the  controversy,  or  if  the  juror  was 
ignorant  of  the  fact  that  his  relative  was  a  stockholder,  as  in  the  case 
here,  the  kinsman  will  not  be  disqualified  as  a  juror.*  Where  the  rule 
obtains  that  relatives  of  stockholders  of  a  corporation  are  not  dis- 
qualified to  sit  as  jurors  in  actions  by  the  coiporation  to  enforce  pay- 
ment of  unpaid  subscriptions  by  other  persons,  the  fact  of  such  re- 
lationship may,  however,  be  brought  out  to  aid  the  exercise  of  the 
right  of  peremptory  challenges. ^^  It  has  been  held  that  the  failure 
to  state  the  cause  of  challenging  a  talesman  who  has  just  declared  his 
relationship  to  a  stockholder  of  a  joint  stock  company  affected  by 
the  crime  for  which  accused  is  on  trial  will  not  prevent  setting  up  the 
ground  of  the  challenge  in  support  of  a  motion  for  a  new  trial.^* 
Where  a  corporation  is  plaintiff,  though  the  fact  that  a  juror  is 
related  to  a  director  thereof  is  a  legal  ground  of  principal  challenge, 
objection  to  him  may  be  waived  by  the  opposing  party,  and  is  waived 
by  his  not  making,  at  the  proper  time,  even  the  ordinary  inquiries 
respecting  the  qualifications  of  the  juror.** 

92.  Membership  in  Lodges  or  Churches. — It  is  no  ground  of  chal- 
lenge for  cause  where  the  plaintiff  sues  as  assignee  of  an  Odd  Fellows' 
lodge,  to  which  he  belongs,  that  a  juror  is  a  member  of  the  same 
order,  but  not  of  the  same  lodge.**  Likewise,  masons  are  not  dis^ 
qualified* to  act  as  jurors  where  a  fellow  mason  is  a  party;**  and 
church  members  may  act  as  jurors  where  other  church  members  are 

who  states  that  he  is  a  son  of  a  stock-  9.  Walter  v.  Louisville  R.  Co.,  150 
holder  of  the  company,  does  not  show  Ky.  652,  150  S.  W.  824,  Ann.  Cas. 
that  his  father  owned  stock  at  the  time  1914D  441,  43  L.RJL.(N.S.)  126. 
of  the  commission  of  the  crime,  does  10.  Stone  v.  Montioello  Constr.  Co., 
not  render  him  competent,  if  the  com-  135  Ky.  659,  117  S.  W.  369,  21  Ann. 
pany  went  into  liquidation  a  short  time  Cas.  640,  40  L.R.A.(N.S.)  978. 
after  the  commission  of  the  crime,  so  11.  Miller  v.  United  States,  38  App. 
that  the  stock  interest  could  not  be  pre-  Cas.  (D.  C.)  361,  40  L.R.A.(N.S.)  973. 
sumed  to  have  been  acquired  in  the  12.  Quinebaug  Bank  v.  Leavens,  20 
interim).  Conn.  87,  50  Am.  Dec.  272. 

8.  Stone  v.  Monticello  Constr.  Co.,  13.  Reed  v.  Peacock,  123  Mich.  244, 
135  Ky.  659,  117  S.  W.  369,  21  Ann.  82  N.  W.  53,  81  A.  S.  R.  194,  49  L.R.A. 
Cas.  640  and  note,  40  L.R.A.(N.S.)   423. 

978;  Putnam  v.  Pacific  Monthly  Co.,       14.  Purple  v.  Horton,  13  Wend.  (N. 
68  Ore.  36, 130  Pac.  986, 136  Pac.  835,  Y.)  9,  27  Am.  Dec.  167. 
Ann.  Cas.  1915C  256,  45  L.R.A.(N.S.)       Note:  81  A.  S.  R.  196. 
338,  L.R.A.1915P  782. 

275 


93  JURY  16  B.  a  L. 

parties/*  or  where  the  action  affects  church  prc^erty  in  another 
diocese  than  that  in  which  the  juror  resides.^* 

93.  Persons  in  Contractual  Relationship;  Interest  in  Indemnity 
Insurance  Company. — ^The  great  trend  of  modem  authority  is  to 
exclude  from  juries  all  persons  who  by  reason  of  their  business  or 
social  relations,  past  or  present,  with  either  of  the  parties,  could  be 
suspected  of  possible  bias,  even  though  the  particular  status  or  relation 
is  not  enumerated  in  the  various  state  statutes,  most,  if  not  all,  of 
which  are  said  to  be  merely  declaratory.^'  According  to  this  general 
principle  it  is  not  error  to  excuse  a  juror  after  the  jury  has  been  sworn 
where  it  appears  that  he  has  a  contract  to  furnish  supplies  to  one  of 
the  parties  to  the  action.^^  And  it  is  a  good  cause  of  challenge  to  a 
juror  that  the  same  facts  which  warrant  a  verdict  in  favor  of  the 
plaintiff  will  support  an  action  imder  the  trustee  statute,  in  favor  of 
the  juror  and  against  the  defendant,  on  a  judgment  previously  re- 
covered against  the  plaintiff  and  assigned  to  ^e  juror.^*  The  author- 
ities seem  to  agree  that  in  a  personal  injury  action  one  pecuniarily 
interested  in  an  indemnity  oompany  which  would  be  liable  for  any 
judgment  recovered  is  an  incompetent  juror.  And  it  would  seem 
that  one  otherwise  closely  connected  with  such  a  company,  as,  for 
instance,  employee,  or  agent,  or  relative  of  members  of  the  company, 
should  be  disqualified*  As  to  whether  sueh  connection  is  a  proper 
basis  of  challenge  for  cause,  or  whether  inquiry  with  respect  thereto 
should  be  permitted  only  for  enabling  counsel  intelligently  to  exercise 
his  peremptory  challenges,  is,  however,  somewhat  unoertain.'^  In 
general,  where  a  defendant,  in  a  personal  injury  action,  is  indemnified 
by  an  employer's  casualty  insurance  con^>any,  it  is  proper  for  plain- 
tiff's counsel  to  show  such  fact  when  impaneling  the  jury,  and  to 
inquire  of  each  juror,  upon  his  voir  dire,  if  he  is  a  stockholder  or 
agent,  or  in  any  manner  interested  in  such  company.^  And  it  is 
no  objection  to  this  to  say  that  the  insurance  company  is  not  named 

15.  Note:  81  A.  S.  R.  196.  verdiet  was  returned,  and  after  the 

16.  Searle  v.  Roman  Catholic  Bish-  final  adjournment  of  the  court), 
op,  203  Mass.  493,  89  N.  E.  809,  17  20.  Note:  L.R.A.1915A  154  et  seq. 
Ann.  Cas.  340,  25  L.R.A(N.S.)   992  1.  Vindicator  Consol.  Gold  Min.  Co. 
and  note.  v.  Firstbrook,  36  Colo.  498,  86  Pac. 

17.  Sherman  v.  Southern  Pac.  Co.,  313,  10  Ann.*  Cas.  1108;  Vion  v. 
33  Nev.  385,  111  Pac.  416,  115  Pac.  Brooks-Scanlon  Lumber  Co.,  99  Minn. 
909,  Ann.  Cas.  1914A  287  and  note.  97,  108  N.  W.  891,  9  Ann.  Cas.  318 

18.  Quay  v.  Duluth,  etc.,  R.  Co.,  153  and  note  (holding,  however,  that  while 
Mich.  567,  116  N.  W.  1101,  18  L.R.A.  inquiries,  when  made  in  good  faith,  are 
(N.S.)  250.  legitimate,  if  they  are  made  with  a  pur- 

19.  Davis  V.  Allen,  11  Pick.  (Mass.)  pose  calculated  to  prejudice  the  jury 
466,  22  Am.  Dec  386  (holding  also  against  the  defendant  they  may  con- 
that  a  writ  of  review  will  be  granted  stitute  reversible  error) ;  Egner  v.  Cur- 
on  account  of  interest  in  a  juror,  not  tis,  etc.,  Co.,  96  Neb.  18,  146  N.  W. 
known  to  the  petitioner  until  after  the  1032,  L.R.A.1915A  153  and  note. 
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as  a  party  to  the  action,  for  the  bias  of  the  juror  is  not  to  be  determined 
^  this  fact.  Nor  is  it  an  answer  to  say  that  coxmsel  may  protect  his 
client  by  using  a  peremptory  challenge.  It  is  his  right  first  to  learn 
^6  facts,  and  he  must  do  so  to  exercise  intelligently  his  right  to 
challenge  peremptorily.'  But  other  authorities  hold  that  such  an 
«^^amination  is  not  permissible  and  declare  it  to  be  reversible  error 
to  bring  before  the  jury  in  any  form,  even  by  ^siamination  on  the 
voir  dire,  the  fact  that  the  defendant  is  insured  against  an  adverse 
result  of  the  action  on  trial.'  Still  other  authority  is  to  the  effect  that 
in  an  action  for  personal  injuries  by  an  employee  against  his  employer, 
it  is  improper  for  counsel,  except  for  the  purpose  of  exercising  the 
right  of  peremptory  challenge,  to  ask  a  juror  on  his  voir  dire  if  he  is 
interested  in  any  casualty  company  which  insures  employers  against 
damages  for  injuries  to  employees;  but  if  an  objection  to  such  exam< 
ination  is  promptly  sustained,  and  the  verdict  is  not  large  considering 
the  extent  of  the  injuries,  the  error  is  not  ground  for  reversal.*  In 
support  of  the  more  general  rule  it  is  said  that  the  connection  of  an 
employers'  liability  insurance  company  with  the  defense  of  a  personal 
injury  action  brought  by  a  servant  against  his  master  may  or  may 
not  be  a  collateral  issue.  The  interest  or  connection  of  jurors  and 
of  witnesses  in  or  with  an  insurance  company  interested  in  the  result 
of  a  lawsuit  is  a  proper  matter  for  inquiry  by  the  plaintiff,  and  within 
reasonable  limits  the  plaintiff  will  be  protected  in  the  exercise  of  his 
right  to  make  such  inquiry,  and,  strictly  within  the  right,  admissions 
^y  the  defendant  may  be  received  though  they  indirectly  involve  the 
insurance  company.*  It  has  been  held  that  counsel  cannot  be  required 
to  disclose  whether  or  not  an  insurance  company  is  interested  in  an 
action. to  recover  damages  for  personal  injuries,  notwithstanding  the 
information  is  wanted  for  the  purpose  of  determining  the  qualification 
of  jurors  by  ascertaining  whether  or  not  they  are  connected  with  such 
^-'ompanies.* 

94.  Membership  in  Association  to  Detect  Crime. — ^As  a  general 
^le  the  mere  fact  that  certain  persons  are  members  of  an  association 
for  the  detection  and  suppression  of  crime,  pay  dues  thereto,  and  are 
liable  to  assessments  by  the  association,  does  not  necessarily  disqualify 
them  as  jurors,  in  the  absence  of  a  showing  that  the  association  to 
which  they  belong  is  in  some  manner  connected  with  or  interested 

.    2.  Ilgner  v.  Curtis,  etc.,  Co.,  96  Neb.  246  Dl.  32,  92  N.  B.  579, 138  A.  S.  R. 
18»  146  N.  W.  1032;  L,R.A.1915A  153.  221. 

3-  Putnam  v.  Pacific  Monthly  Co.,      5.  Vion  v.  Brboks-Scanlon  Lumber 
^8  Ore.  36, 130  Pac.  986, 136  Pac.  835,  Co.,  99  Miim.  97,  108  N.  W.  891,  9 
^n.  Cas.  1915C  256,  45  L.B.A.(N.S.)   Ann.  Cas.  318  and  note. 
338,  L.R.A.1915F  782.  6.  Chybowski  v.  Bucyms  Co.,  127 

Note:  L.R.A.1915A  154  et  seq.  Wis.  332,  106  N.  W.  833,  7  L.R.A. 

i  Aetitus  V.  Spring  VaUey  Coal  Co.,    (N.S.)  357. 
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in  the  prosecution  of  the  particular  case ;  '  in  some  jurisdictions,  how- 
ever, a  contrary  rule  prevails;  and  so,  while  in  some  jurisdictions  it 
is  held  not  erroneous  to  refuse  to  allow  a  juror  to  be  questioned  as  to 
his  membership  in  an  organization  for  the  suppression  of  crime,  in 
others  it  has  been  held  that  it  is  improper  to  refuse  to  allow  a  juror 
to  answer  a  question  as  to  his  connection  with,  or  contributions  to,  a 
society  for  the  purpose  of  suppressing  crime,  for  the  reason  that  such 
answer  may  disclose  a  state  of  facts  from  which  the  defendant  may 
see  proper  to  reject  such  juror  peremptorily.^  In  support  of  the 
more  general  rule  it  has  been  observed  that  in  one  sense  all  persons 
living  under  a  civilized  form  of  government  are  members  of  such 
an  association;  and  since  the  very  object  of  all  government  is  to 
protect  individuals  in  their  rights,  and  to  punish  persons  who  invade 
such  rights;  every  citizen  who  pays  a  tax  contributes  money  to  aid 
in  convicting  persons  guilty  of  crime,  and  all  persons  are  liable  to 
be  compelled  to  devote  time  to  effect  the  same  end.*  However,  as 
contemplated  in  the  above  statement  of  the  general  rule,  a  member  of 
a  voluntary  association,  formed  for  the  prosecution  of  violations  of 
certain  laws,  is  incompetent  as  a  juror  on  the  trial  of  a  complaint  for 
such  a  violation,  instituted  by  an  agent  of  the  association,  who  is 
furnished  by  it  with  money  for  the  expenses,  and  is  paid  for  his 
services.  Under  such  circumstances  it  is  clear  that  he  could  not  be 
indifferent  as  to  the  result  of  that  prosecution;  that  he  could  not  sit 
unbiased  in  determining  the  guilt  or  innocence  of  the  defendant 
upon  a  complaint  instituted  by  the  juror's  authorized  agent.** 

95.  Taxpayer  of  County;  Inhabitancy. — The  general  rule  that 
jtidges  and  jurors  should  not  be  interested  in  a  controversy  which 
they  are  called  on  to  settle  is  founded  on  familiar  principles  of  justice. 
But  there  are  some  kinds  of  interest  which  are  too  minute  and  too 
remote  to  be  regarded.  Every  citizen  of  the  commonwealth  is  inter- 
ested in  the  enforcement  of  the  laws.  But  if  that  interest  disqualified 
him  from  sitting  as  a  juror  or  otherwise  participating  in  a  trial,  no 
criminal  could  be  punished.  From  the  necessity  of  the  case,  the 
integrity  and  sense  of  justice  which  most  men  possess  must  be  trusted 
so  far  as  to  believe  that  tiiey  will  not  be  improperly  influenced  by 
an  interest  of  this  kind  which  they  have  in  common  with  the  whole 
community.**    Reasoning  on  this  line  the  rule  has  been  declared  that 

7.  Boyle  v.  People,  4  Colo.  176,  34      9.  Boyle  v.  People,  4  Colo.  176,  34 
Am.  Rep.  76;  State  v.  Sultan,  142  N.  Am.  Rep.  76. 

C.  669,  64  S.  E.  841,  9  Ann.  Cas.  310       Note:  9  Ann.  Cas.  313. 
and  note;  Starke  ▼.  State,  17  Wyo.  56,       10.  Com.  v.  Moore,  143  Mass.  136, 
96  Pac.  148,  17  Ann.  Cas.  222  and  9  N.  E.  25,  58  Am.  Rep.  128. 
flote.  11.  Wilson  v.  Wapello  County,  129 

Note:  9  Ann.  Cas.  312.  la.  7, 105  N.  W.  363,  6  Ann.  Cas.  958; 

8.  Note:  9  Ann.  Cas.  313  et  seq.  Com.  v.  Brown,  147  Mass.  585,  18  N. 
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a  grand  or  trial  juror  is  not  disqualified,  by  mere  inhabitancy,  from 
acting  in  an  ordinary  prosecution  for  an  offense  against  the  treasury 
of  the  town  or  county  in  which  he  resides;  and  that  town  and  county 
officers  are  not  disqualified,  by  mere  inhabitancy,  from  drawing  and 
summoning  jurors  in  such  a  case.^'  However,  many  authorities  are 
to  the  effect  that  residents  and  taxpayers  of  a  municipality  are  dis- 
qualified as  jurors  in  actions  affecting  the  interests  of  the  munici- 
pality.** Such  persons,  it  is  held,  being  part  and  parcel  of  the  inter- 
ested municipality,  and  more  or  less  concerned  in  the  effects  on  the 
tax  rate, of  a  judgment  either  for  or  against  the  municipality,  cannot 
fulfil  the  requirement  that  jurors  shall  be  absolutely  unbiased.**  In 
some  of  the  states  it  has  been  provided  by  statute  that,  in  an  action 
against  a  county,  it  shall  be  no  ground  of  challenge  that  a  juror  called 
to  the  box  is  a  taxpayer  of  the  county ;  **  and  these  statutes,  wherever 
their  constitutionality  has  been  availed,  have  been  uniformly  upheld 
as  valid.**  Under  some  of  the  recent  cases  the  application  of  the  rule 
is  contingent  on  whether  the  action  would  result  in  the  increase  or 
diminution  of  taxation.*^  But  in  an  action  for  damages  against  a 
county,  a  taxpayer  residing  in  the  county  is  not  rendered  incompetent 
as  a  juror  by  a  statute  authorizing  a  challenge  for  cause  when  it  ap- 
pears that  tiie  juror  shows  such  a  state  of  mind  as  will  preclude 
him  from  rendering  a  just  verdict.**  An  objection  to  a  juror  as 
an  inhabitant  and  taxpayer  of  an  interested  municipality  is  waived 
by  permitting  him,  with  knowledge  or  without  inquiry  as  to  his 
residence  and  interest,  to  sit  on  the  jury,  and  is  not  ground  for  arrest 
of  judgment  after  verdict.** 

Trial  of  Challenge  for  Cause 

96.  Voir  Dire  Examination  to  Determine  Basis  of  Challenge. — 
The  examination  of  a  juror  is  nothing  more  or  less  than  the  taking 
of  testimony  on  the  issues  to  be  raised  as  to  his  qualifications  to  sit 

E.  587,  9  A.  8.  R.  736,  1  L.R.A.  620;  So.  37,  5  Ann.  Cas.  920  and  note;  El- 
Detroit  ▼.  Detroit  Ry.,  134  Mich.  U,  liott  v.  Wallowa  County,  67  Ore.  236, 
95  N.  W.  992,  99  N,  W.  ,411, 104  A.  S.  109  Pac.  130,  Ann.  Cas.  1913A  117 
R.  600.  and  note. 

Note:  6  Ann.  Cas.  963.  Note:  6  Ann.  Cas.  962. 

12.  Com.  V.  Brown,  147  Mass.  585,       14.  Note:  6  Ann.  Cas.  961. 

18  N.  B.  587,  9  A.  S.  R.  736,  1  L.R.A.  15.  Wilson  v.  Wapello  County,  129 

620.    And  see  cases  cited  to  preceding  la.  77, 105  N.  W.  363,  6  Ann.  Cas.  958 

statement.  and  note;  Hildreth  v.  Troy,  101  N.  Y. 

13.  Goshen    v.    England,    119    Ind.  234,  4  N.  E.  559,  54  Am.  Rep.  686. 
368, 21 N.  E.  977, 6  L.R.A.  253 ;  Broad-  16.  Note :  6  Ann.  Cas.  964. 

way  Mfg.  Co.  v.  Leavenworth  Termin-       17.  Note :  Ann.  Cas.  1913A  120. 
al  R.,  etc,  Co.,  81  Kan.  616,  106  Pac.       18.  Wilson  v.  Wapello  County,  129 
1034,  28  L.R.A.(N.S.)  156;  Louisiana,  la.  77, 105  N.  W.  363,  6  Ann.  Cas.  958. 
etc.,  R.  Co.  V.  Moseley,  115  La.  757,  40       19.  Note :  6  Ann.  Cas.  964. 
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in  the  cause  on  trial.**  On  such  examination  both  parties  according 
to  the  later  and  better  practice  should  be  given  the  freest  right  to 
inquire  about  the  interest,  direct  or  indirect,  of  the  jurors  that  may 
aflfect  their  verdict,*  the  scope  of  inquiry  in  such  matters  being  best 
governed  by  a  wise  and  liberal  discretion  of  the  court;*  not,  how- 
ever, at  any  time  going  to  the  extent  of  asking,  or  permitting  counsel 
to  ask,  the  juror  any  question  the  answer  to  which  would  tend  to 
incriminate  or  disgrace  him.*  In  the  early  days  any  preliminary 
examination  of  a  juror  was  limited.  It  was  considered  a  reflection 
on  him  to  ask  whether  he  had  formed  and  expressed  an  opinion,  and 
such  questions  were  not  allowed.*  And  so  while  it  is  sometimes  urged 
that  only  statutory  questions  respecting  his  competency  should  be 
propounded  to  a  juror  in  a  criminal  case,^  the  more  reasonable  and 
liberal  rule  is  not  so  circumscribed,  unless  the  statute  itself  sets  the 
barrier,  and  is  to  the  eflFect  that  the  examination  of  jurors  on  their 
voir  dire  is  not  to  be  confined  strictly  to  the  questions  formulated  in 
the  statute,  but  should  be  varied  and  elaborated  as  the  circumstances 

20.  Putnam  v.  Pacific  Monthly  Co.,  any  prejudice  for  or  against  charivari 

68  Ore.  36, 130  Pac.  986, 136  Pac.  835,  parties  or  those  who  engage  in  them). 

Ann.  Cas.  1915C  256,  45  L.R.A.(N.S.)  2.  Queen  v.  Hepburn,  7  Cranch  290, 

338,  L.R.A.1915F  782.  3  U.  S.  (L.  ed.)  348;  Texas,  etc.,  R. 

1.  Vindicator  Consol.  Gk>ld  Min.  Co.  Co.  v.  HiU,  237  U.  S.  208,  35  S.  Ct. 

V.  Firstbrook,  36  Colo.  498,  86  Pac.  575,  59  U.  S.  (L.  ed.)  918;  Sullins  v. 

313,   10   Ann.   Cas.   1108;    Smith   v.  State,  79  Ark,  127,  95  S.  W.  159,  9 

Eames,  3  Scam.  (111.)  76,  36  Am.  Dec,  Ann.  Cas.  275;  Ryder  v.  State,  100  Ga. 

515  and  note ;  Otsego  Lake  Tp.  v.  Kir-  528,  28  S.  E.  246,  62  A.  S.  R.  334,  38 

sten,  72  Mich.  1,  40  N.  W.  26, 16  A.  S.  L.R.A.  721;  Johnson  v.  State,  1  Okla. 

R.  524 ;  Quay  v.  Duluth,  etc.,  R.  Co.,  Crim.  321,  97  Pac.  1059,  18  Ann.  Cas. 

153  Mich.  567,  116  N.  W.  1101,  18  300;  Putnam  v.  Pacific  Monthly  Co., 

L.R.A.(N.S.)  250;  State  v.  Huffman,  68  Ore.  36, 130  Pac.  986, 136  Pac.  835, 

86  Ohio  St.  229,  99  N.  E.  295,  Ann.  Ann.  Cas.  1915C  256,  45  L.R.A.(N.S.) 

Cas.  1913D  677;  Scribner  v.  State,  3  338,  LJIJLJ915F  782;  Tucker  v.  Buf- 

Okla.    Crim.    601,    108   Pac.   422,   35  falo  Cotton  Mills,  76  S.  C.  539,  57  S. 

L.R.A.(N.S.)  985  and  note;  Putnam  V.  E.  626,  121  A.  S.  R.  957;   State  v. 

Pacific  Monthly  Co.,  68  Ore.  36,  130  Chapman,  1  S.  D.  414,  47  N.  W.  411, 

Pac.   986,  136   Pac  835,   Ann.   Cas.  10  LJI.A.  432;  Hughes  v.  State,  126 

1915C    256,    45    L.R.A.(N.S.)     338,  Tenn.  40,  148  S.  W.  543,  Ann.  Cas. 

L.R.A.1915F  782;  State  V.  Chapman,  1  1913D    1262;,  Dil worth   v.    Com.,   12 

S.  D.  414,  47  N.  W.  411,  10  L.R.A.  Grat.  (Va.)  689,  65  Am.  Dec.  264. 

432;  State  v.  Marfaudille,  48  Wash.  3.  Ryder  v.  State,  100  Ga.  528,  28 

117,  92  Pac.  939,  15  Ann.  Cas.  584, 14  S.  E.  246,  62  A.  S.  R.  334,  38  L.R.A. 

L.R.A.(N.S.)  346.  721. 

But  see  Higgins  v.   Minaghan,  78  4.  State  v.  Norris,  2  N.  G.  429,  1 

Wis.  602,  47  N.  W.  941,  23  A.  S.  Bf.  Am.  Dec.  564  and  note. 

428,  11  L.R.A.  138   (a  holding  of  a  Note:  50  L.R.A.(N.S.)  95L 

rather  doubtful  character  to  the  effect  See  infra,  par.  97,  as  to  other  limi- 

that  a  juror  cannot  be  asked  on  his  tations  of  this  rule, 

voir  dire,  in  an  action  for  shooting  5.  Monday  ▼•  State^  32  Ga.  672,  79 

plaintiff,  who  with  others  was  giving  Am.  Dec  314. 
defendant  a  charivari,  whether  he  has 
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suirounding  the  juror  under  examination  in  relation  to  the  case  on 
trial  may  seem  to  require,  so  as  to  obtain  a  fair  and  impartial  jury 
whoee  minds  are  free  and  clear  from  all  interest,  bias,  or  prejudice 
that  might  prevent  their  finding  a  just  and  true  verdict.*  Following 
this  rule,  questions  are  permitted,  which  go  primarily  to  the  ascertain- 
ment of  any  probable  bias  or  ground  of  incompetency,  as  a  basis  of 
a  challenge  for  cause,  or,  possibly,  of  a  peremptory  challenge ;  ^  and 
to  this  end  it  has  been  held  that  a  juror  may  be  asked  which  side  he 
would  be  inclined  to  favor,  if  at  tiie  close  of  the  trial  the  evidence 
were  equally  balanced  between  the  parties.^  Further  illustrating  the 
application  of  the  rule,  one  on  trial  for  homicide  caused  by  a  spring 
gun  has  a  right,  it  has  been  ruled,  to  ask  jurors  on  their  voir  dire 
examination  whether  or  not  the  fact  of  setting  a  spring  gun  would 
create  in  their  minds  any  .prejudice  or  bias  so  that  they  could  not 
sit  as  fair  and  impartial  jurors  in  the  case.*  While  the  court  may, 
unless  the  statute  prohibits,  conduct  the  examination  of  jurors  on  tlie 
voir  dire,  it  is  the  more  convenient  and  better  practice  to  allow  such 
examinations  to  be  conducted  by  the  counsel  in  the  cause,  the  court 
judicially  supervising  and  directing  it,  and  taking  part  therein  either 
to  supplement  or  to  rectify.^*  But  the  court  need  not  examine  the 
jurors  on  their  voir  dire  when  no  motion  is  made  therefor,  and  the 
objection  raised  rests  on  admitted  facts.**  The  prisoner  is  not,  how- 
ever, allowed  to  examine  the  jurors  as  to  whether  they  have  made  up 
their  minds  as  to  his  guilt  or  innocence.** 

97.  Limitations  of  Rules  Governing  Scope  of  Inquiry;  Hypothetical 
Questions. — ^It  is  a  rule  that  the  examination  of  persons  called  to  act 
as  jurors  is  limited  to  such  matters  as  tend  to  disclose  their  qualifica- 
tions in  that  regard,  under  the  established  provisions  and  rules  of 
law ;  and  hypothetical  questions  are  not  competent,  when  their  evident 
purpose  is  to  have  the  jurors  indicate  in  advance  what  their  decision 
will  be  under  a  certain  state  of  the  evidence,  or  upon  a  certain  state 
of  facts,  and  thus  possibly  commit  them  to  certain  ideas  or  views  when 
the  case  shall  be  finally  submitted  to  them  for  their  decision.  There- 
fore, on  a  trial  under  an  indictment  for  a  felony,  it  is  not  competent 
to  inquire  of  a  prospective  juror  on  his  voir  dire  whether  he  will 

6.  Finder  ▼.  State,  27  Fla.  370,  8  So.  Mich.  1,  40  N.  W.  26, 16  A.  S.  R.  524. 
837,  26  A.  S.  R.  75.  9.  State  v.   Marfandille,  48   Wash. 

7.  Vindicator  Consol.  Gold  Min.  Co.  117,  92  Pac.  939,  15  Ann.  Cas.  584,  14 
Y.  Firstbrook,  36  Colo.  498,  86  Pac.  L.R.A.(N.S.)  346. 

313,  10  Ann.  Cas.  1108;  Otsego  Lake  10.  Pinder  v.  State,  27  Fla.  370,  8 

Tp.  V.  Kirsten,  72  Mich.  1,  40  N.  W.  So.  837,  26  A.  S.  R.  75. 

26,  16  A.  S.  R.  524;  Vion  v.  Brooks-  11.  Tucker  v.  Buffalo  Cotton  Mills, 

Scanlon  Lumber  Co.,  99  Minn.  97,  108  76  S.  C.  539,  67  S.  B.  626,  121  A.  S. 

N.  W.  891,  9  Ann.  Cas.  318.    See  also  R.  957. 

snpra,  par.  63.  12.  State  v.  Crank,  2  Bailey  L.  (S. 

8.  Otsego  Lake  Tp.  v.  Kirsten,  72  C.)  66,  23  Am.  Dec.  117  and  note. 
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stand  on  his  opinion  of  not  guilty,  formed  after  due  deliberation  in 
the  jury  room,  or  will  yield  his  opinion  merely  for  the  purpose  of 
reaching  a  verdict  in  the  case.*'  But  the  extent  to  which  counsel  may 
go  even  in  respect  to  the  asking  of  hypothetical  questions  may  be 
best  left  to  the  discretion  of  the  court.**  In  impaneling  a  jury  in  a 
trial  for  homicide,  it  has  been  held  that  a  defendant's  counsel  should 
not  be  allowed,  in  the  examination  of  jurors  on  their  voir  dire,  to  ask 
them  whether  defendant's  failure  to  testify  in  his  own  behalf  .would 
prejudice  him  in  their  minds.**  And  in  such  a  case  it  has  been  held 
that  the  fact  that  two  of  the  state's  witnesses  may  have  been  adverse 
to  the  accused  because  of  previous  local  option  cases  does  not  authorize 
an  investigation  of  how  the  jurors  had  voted  at  the  last  local  option 
election,  the  contention  of  the  accused  being  that  the  prosecution  has 
arisen  out  of  violation  of  the  local  option  law.**  If  the  interrogatories 
submitted  to  a  jury  cover  every  material  question  of  fact  in  the  case, 
there  is  no  error  in  refusing  certain  other  interrogatories  prepared 
and  tendered  by  plaintiflf's  counsel,  especially  where  they  call  for 
mere  opinions,  conclusions  of  law,  or  evidentiary  facts.*' 

98.  Questions  of  Law  and  Fact, — The  question  presented  on  the 
trial  of  challenges  for  cause  is  one  of  mixed  law  and  fact,  and  to  be 
tried,  as  far  as  the  facts  are  concerned,  like  any  other  issue  of  that 
character,  upon  %he  evidence ;  *®  but  the  questions  generally  presented 
on  such  an  inquiry  are  those  of  fact  and  not  of  law.  For  instaJice, 
where  there  is  a  conflict  between  diCFerent  portions  of  the  testimony 
given  during  an  examination  on  voir  dire,  due  not  always  to  the  lack 
of  candor  on  the  part  of  the  person  examined  but  to  his  misunder- 
standing of  the  questions  asked  and  of  the  duties  of  a  juror,  until 
such  duties  are  explained  by  the  court,  such  conflict  presents  a  ques- 
tion of  fact  which  the  trial  court  must  decide,  if  possible,  and  deter- 
mine which  of  the  answers  most  truly  reveals  the  state  of  the  tales- 
man's mind.**  A  challenge  of  a  juror  for  principal  cause  must  go 
on  the  record ;  if  demurred  to,  an  issue  of  law  is  formed,  which  the 
court  must  determine;  if  the  facts  stated  as  the  ground  of  challenge 

13.  State  V.  Huffman,  86  Ohio  St.  18.  People  v.  Leper,  159  Cal.  6,  112 
229,  99  N.  E.  295,  Ann.  Cas.  1913D  Pac.  720,  Ann.  Cas.  1912B  1193; 
677  and  note.     •  People  v.  Mather,  4  Wend.   (N.  Y.) 

14.  Note:  Ann.  Cas.  1913D  682.  229,   21   Am.   Dee.   122;   Johnson  v. 

15.  Com.  V.  Wircback,  190  Pa.  St.  State,  1  Okla,  Grim.  321,  97  Pao.  1059^ 
138,  42  Atl.  542,  70  A.  S.  B.  625  and  18  Ann.  Cas.  300 ;  State  ▼.  Chapman, 
note.  1  S.  D.  414,  47  N.  W.  411,  10  L.R.A. 

16.  Yardley  v.  State,  60  Tex.  Crim.  432. 

644,  100  S.  W.  399,  123  A.  S.  R.  869.  19.  People  v.  Loper,  159  Cal.  6,  112 

17.  Udell  V.  Citizens'  St.  R.  Co.,  152  Pac.  720,  Ann.  Cas.  1912B  1193.  Aa 
Ind.  507,  52  N.  E.  799,  71  A.  S.  R.  to  questions  of  law  and  fact  generally, 
336.  see  supra,  par.  9  et  seq. 
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are  disputed,  an  issue  of  fact  arises,^®  which  must  be  tried  by  triers,^ 
or  by  the  court,  as  the  laws  of  the  particular  jurisdiction  may  pro- 
vide.* On  the  challenge  in  a  criminal  case  of  a  juror  who  has  formed 
an  opinion  as  to  the  merits  of  the  case,  the  issue  presented  is  one  of 
fact  to  be  determined  with  reference  to  the  evidence  of  the  juror,  his 
general  characteristics  as  appear  thereby,  and  impressions  on  the 
court  created  by  the  opportunity  of  seeing  him  and  witnessing  and 
participating  in  his  examination.'  When  an  issue  of  fact  arises  on 
a  challenge  for  principal  cause,  and  each  party  submits  his  evidence 
on  this  issue  to  the  judge,  and  neither  demands  that  triers  be  appointed 
to  decide  it,  the  competency  of  the  court  to  try  the  issue  cannot  be 
subsequently  questioned.^  ' 

99.  Testimony  of  Juror  as  to  His  Own  Competency. — On  the  issue 
to  be  tried  as  to  whether  a  juror  stands  indifferent  between  the  parties, 
the  opinion  of  the  juror,  derived  from  his  own  consciousness,  is 
relevant,  competent,  and  primary  evidence.*  While  the  juror  must 
decide  for  himself  whether  his  opinion  is  such  as  to  prevent  an 
unbiased  verdict,*  yet  he  is  not  the  judge  of  his  own  competency,  of 
his  own  impartiality,  and  of  his  own  freedom  from  prejudice.  No 
statute  can  clothe  him  with  such  judicial  discretion  and  power.  The 
competency  of  the  juror  is  left  to  the  discretion  of  the  court; '  and 
in  the  exercise  of  this  duty  the  trial  court  is  not  limited  to  the  answers 
made  by  the  juror,  but  must'  be  satisfied  from  all  the  circumstances, 
as  well  as  the  examination,  that  the  juror  is  competent.®  To  this 
end  the  judge  may  have  recourse  to  any  means  of  information  within 
his  power.  In  fact  he  should  carefully  investigate  every  source  which 
would  be  calculated  to  throw  any  light  upon  the  competency  of  a 
juror,  and  if  the  judge  is  not  entirely  satisfied  of  the  competency  of 
the  juror,  he  should  be  excused.'    Where  the  material  facts  of  a  case 

20.  People  v.  Mather,  4  Wend.  (N.  46  Ore.  342,  80  Pac.  660,  U4  A.  S.  R. 
Y.)  229,  21  Am.  Dec.  122.  873. 

1.  Hopt  V.  Utah,  no  U.  S.  574,  4  S.  3.  Burns  v.  State,  145  Wis.  373, 128 
Ct.  202,  28  U.  S.  (L.  ed.)  262  (holding  N.  W.  987, 140  A.  S.  R.  1081  and  note, 
that  trial,  by  triers  appointed  by  the  4.  People  v,  Mather,  4  Wend.  (N. 
court,  of  challenges  of  proposed  ju-  Y.)  229,  21  Am.  Dec.  122. 

rors,  in  felony  cases,  must  be  had  in  5.  Lohman  v.  People,  1  N.  Y.  379, 

the  presence  as  well  of  the  court  as  of  49  Am.  Dec.  340. 

the  accused;  and  such  presence  of  the  6.  Com.  v.  Webster,  5  Cush.  (Mass.) 

accused   cannot   be   dispensed   with) ;  295,  52  Am.  Dec.  711. 

People  V.  Mather,  4  Wend.   (N.  Y.)  7.  Scribner  v.  State,  3  Okla.  Crim. 

229,  21   Am.  Dec.  122;   Freeman  v.  601, 108  Pac.  422,  35  L.E.A.(N.S.)  985 

People,  4  Denio   (N.  Y.)   9,  47  Am.  and  note. 

Dec.  216.  8.  Scribner  v.  State,  3  Okla.  Crim. 

2.  Reynolds  v.  United  States,  98  U.  601,  108  Pac.  422,  35  L.R.A.(N.S.) 
S.  145,  25  U.  S.  (L.  ed.)  244;  State  985;  Com.  v.  Minney,  216  Pa.  St  149, 
V.  Pearce,  87  Kan.  457,  124  Pac.  814,  65  Atl.  31,  116  A.  S.  R.  763  and  note. 
Ann.  Cas.  1913E  358;  State  v.  Lauth,  9.  State  v.  Aaroo,  4  N.  J.  L.  231,  7 

283 


100  JURY  16  B.  C.  L. 

are  known  to  a  juror,  it  has  been  held  that  he  cannot  be  said  to  be 
impartial^  notwithstanding  he  may  say  that  he  is,^®  since  bias  or 
prejudice  is  such  an  elusive  condition  of  the  mind  that  it  is  most 
difficult,  if  not  impossible,  always  to  recognize  its  existence,  and  it 
might  exist  in  the  mind  of  a  person  (on  account  of  his  relations  with 
one  of  the  parties)  who  was  quite  positive  that  he  had  no  bias,  and  said 
that  he  was  perfectly  able  to  decide  the  question  wholly  uninfluenced 
by  anything  but  the  evidence.^^  If  the  challenge  for  cause  is  over- 
ruled, and  if  the  juror  answers  the  statutory  questions  so  as  to  qualify 
himself,  he  stands  before  the  court  as  a  competent  juror,  and  he  can- 
not be  called  on  to  disqualify  himself.  If  placed  on  the  court  as  a 
triei,  and  his  qualification  is  brought  to  the  attention  of  the  court 
by  evidence  other  than  that  of  the  juror,  then  the  court  should  deter- 
mine the  question  i\s  to  whether  he  is  a  competent  juror  or  not,  and 
ask  him  such  questions  only  as  he  under  the  law  would  be  compelled 
to  answer  if  called  as  an  ordinary  witness,  and  then  determine  his 
competency,  according  to  the  circumstances  of  the  case,  from  th^ 
extrinsic  evidence,  as  well  as  the  statement  of  the  juror.^* 

Waiver  of  Right  to  Challenge 

100.  In  General. — ^The  general  rule  as  to  waiver  of  lack  of  quali- 
fication of  a  juror  appears  to  be  that  qualifications,  the  lack  of  which 
does  not  affect  the  ability  of  the  juror  to  render  a  fair  and  impartial 
verdict,  are  waived  by  failure  to  object  to  such  juror  till  after  verdict.** 
And  so  it  is  that  failure  to  challenge  a  juror  for  cause  as  to  his 
competency,  and  to  examine  him  or  other  witnesses  in  support  of 
the  challenge,  is  ai  waiver,**  even  though  the  fact  of  incompetency 
is  not  known  to  the  party  until  after  verdict.**    It  is  clear  that  the 

Am.  Deo.  692;   Seribner  v.  State,  3  Note:  39  L.R.A.(N.S.)  968. 

Okla.    Crim.    601,   108   Pao.   422,   35  And  see  cases  cited  to  specified  illus- 

L.R.A.(N.S.)  985  and  note.  trations,  infra,  par.  lOL 

10.  State  V.  Stentz,  30  Wash.  134,  See  infra,  par.  102,  as  to  rule  apply- 
70  Pac.  241,  63  L.B.A.  807.  ing  to  both  civil  and  criminal  eaaes. 

11.  Crawford  v.  United  States,  212  14.  State  v.  Pickett,  103  la.  714,  73 
U.  S.  183,  29  S.  Ct.  260,  53  U.  S.  (L.  N.  W.  346,  39  L.R.A.  302;  State  v. 
ed.)  465,  15  Ann.  Cas.  392.  Matheson,  130  la.  440,  103  N.  W.  137, 

12.  Ryder  v.  State,  100  Ga.  528,  28  114  A.  S.  R.  427,  8  Ann.  Cas.  430 ; 
S.  E.  246,  62  A.  S.  R.  334,  38  L.R.A.  State  v.  Quarrel,  2  Bay  (8.  C-)  150, 
721.  1  Am.  Dec.  637;  Gillespie  ▼.  State,  8 

13.  State  V.  Jackson,  27  Kan.  581,  Yerg.  (Tenn.)  507,  29  Am.  Dec.  137. 
41  Am.  Rep.  424;  Johns  V.  Hodges,  60  Notes:  68  L.R.A.  883  et  seq.;  50 
Md.  215,  35  Am.  Rep.  722;  Wassum  L.R.A.(N.S.)  952  et  seq.;  12  Ann,  Cas. 
V.  Feeney,  121  Mass.  93,  23  Am.  Rep.  923. 

258 ;  ShotweU  v.  Hamblin,  23  Miss.  16.  State  v.  Pickett,  103  la.  714,  73 
156,  55  Am.  Dec.  83;  Jordan  v.  Mere-  N.  W.  346,  39  L.RJL.  302;  State  v. 
dith,  3  Yeats  (Pa.)  318,  2  Am.  Dec.  Button,  50  La.  Ann.  1071,  23  So.  868, 
373.  69  A.  S.  R.  470. 
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refusal  of  the  trial  court  to  vacate  a  decree  because  of  the  incompetency 
of  a  juror,  first  discovered  after  verdict  and  judgment,  is  not  an 
abuse  of  its  discretion  in  the  premises,  where  the  verdict  rendered 
was  the  only  one  which  could  be  rendered  consistently  with  the  f  acts.^* 
It  is  especially  true  that  an  objection  to  a  juror  will  not  avail  a  party 
after  verdict,  if  he  was  aware  of  it  when  the  jury  was  impaneled.^^ 
But  objections  not  to  be  anticipated  are  not  waived  by  failure  to 
aak  the  juror  about  them.^^  Nor  can  a  waiver  be  predicated  where 
the  juror  was  examined  on  his  voir  dire  and  gave  false  answers  to 
questions  touching  his  qualifications.^*  Either  party  may  use  a  chal- 
lenge on  any  juror  in  the  box  so  long  as  he  has  one  to  use  at  any 
time  before  the  jury  is  finally  accepted  and  sworn,  and  the  waiver  of 
one  challenge  is  not  a  waiver  of  any  subsequent  challenge  the  party 
is  entitled  to.*®  In  some  jurisdictions  the  passing  of  a  juror  after 
he  has  been  examined  and  accepted  by  the  other  party  is  a  waiver  of 
the  right  to  challenge,*  or  such  right  is  left  to  the  sound  discretion 
of  the  court.*  In  still  other  jurisdictions  a  party  who  accepts  a  juror 
with  knowledge  of  an  objection  waives  the  objection,  but  if  a  cause 
of  objection  is  afterward  discovered,  it  is  not  waived,  unless  he  is 
guilty  of  negligence  in  not  discovering  the  objection.*  Ordinarily, 
however,  a  juror  once  sworn  cannot  be  challenged  for  any  pre-exist- 
ing cause.*  Of  course,  where  the  objection  arises  from  misconduct 
of  the  juror  during  the  trial,  the  opportunity  for  challenge  has  passed, 
since  another  juror  cannot  then  be  substituted.*  It  is  also  a  rule  that 
a  failure  to  object  to  a  collected  jury  waives  any  objections  to  the 
improper  exclusion  of  questions  put  to  them  on  their  examination.* 

101.  Application  of  Rule. — ^In  accordance  with  the  general  rule 
stated  in  the  preceding  paragraph,  a  failure  to  examine  a  juror  on 

16.  Raub  V.  Carpenter,  187  U.  S.       2.  Dilworth  v.  Com.,  12  Grat.  (Va.) 
159,  23  S.  Ct.  72,  47  U.  S.  (L.  ed.)    689,  65  Am.  Dec.  264. 

119.  3.  McDonald  v.  State,  172  Ind.  393, 

17.  Parmele  v.  Guthery,  2  Root  88  N.  E.  673,  139  A.  S.  R.  383,  19 
(Conn.)  185,  1  Am.  Dec.  65  and  note;  Ann.  Cas.  763  (stating  the  various 
Qneenan  v.  Territory^  11  Okla.  261,  71  rules  and  citing  the  authorities). 
Pac.  218,  61  L.R.A.  324;  McDaniels  4.  Com.  v.  Knopp,  IQ  Pick.  (Mass.) 
V.  McDaniels,  40  Vt.  363,  94  Am.  Dec.  477,  20  Am.  Dec.  534  (holding  that 
408.  after  the  jury  are  impaneled,  it  is  too 

18.  Note:  50  L.R.A.(N.S.)   956.  late  to  inquire  whether  a  juror  has  any 

19.  State   V.   Button,   50   Jja.   Ann.  prejudice   in   the   case) ;    Gillespie   v. 
1071,  23  So.  868,  69  A.  S.  R.  470.  State,  8  Yerg.   (Tenn.)   507,  29  Am. 

20.  State  v.  Peel,  23  Mont.  358,  59  Dec.  137. 

Pae.  169,  75  A.  S.  R.  529;  McFadden  Notes:   68  L.R.A.  882  et  seq.;  50 

V.  Com.,  23  Pa.  St.  12,  62  Am.  Deo.  L.R.A.(N.S.)  946. 

308.  6.  McDaniels  v.  McDaniels,  40  Vt. 

1.  McDonald  v.  State,  172  Ind.  393,  363,  94  Am.  Deo.  408. 

88  N.  E.  673, 139  A.  S.  R.  383, 19  Ann.  6.  Gatzow  v.  Buening,  106  Wis.  1, 

Cas.   763    (stating   the   various   rules  81  N.  W.  1003,  80  A.  S.  R.  17,  49 

and  citing  the  authorities).  L.R.A.  475. 
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his  voir  dire  precludes  objection  after  verdict,  whether  as  to  bias,' 
residence,®  interest,*  relationship,^®  infancy,^^  misnomer,^*  alienage,** 
property  qualification  **  or  ignorance  of  the  language.*^  And  failure 
to  interrogate  the  juror,  or  to  make  other  inquiry,  is  a  waiver  of  the 
fact  that  he  was  a  member  of  the  grand  jury  finding  the  indictment, 
or  that  he  served  as  a  trial  juror  on  a  former  trial,  or  as  to  his 
being  a  voter,**  or  as  to  his  name  being  on  the  jury  list,*^  or  as 
to  his  conviction  of  a  felony.*®  For  like  reason,  ihe  permitting 
of  an  impaneled  juror  to  assist  the  state  in  selecting  a  jury,  after  he 
has  been  excused  for  cause,  is  no  ground  for  the  reversal  of  a  con- 
viction, where  no  objection  to  it  was  madiB  at  the  time,  and  the  judge 
certifies  that  he  did  not  observe  it.** 

102.  Rule  in  Criminal  Cases. — ^The  general  rule  that  an  omission 
to  challenge  a  juror  at  the  time  he  is  impaneled  is  a  waiver  of  any 
objection  to  him,  and  that  his  competency  cannot  afterward  be  ques- 

7.  Smith  v.  State,  59  Ark.  132,  26  Note:  50  L.R.A.(N.S.)  954  (also 
S.  W.  712,  43  A.  S.  R.  20.  citing  cases  contra). 

Note:  50  L.RA.(N.S.)  952,  956.  14.  Note:  39  L.R.A.(N.S.)  968. 

But  see  Paolucci  v.  United  States,  16.  State  v.  Pickett,  103  la.  714,  73 

30  App.  Cas.   (D.  C.)   217,  12  Ann.  N.  W.  346,  39  L.R.A.  302;  Yanez  v. 

Gas.  920  and  note   (excepting,  under  State,  6  Tex.  App.  429,  32  Am,  Rep. 

statute,  disqualifying  bias).  591. 

And  see  contra,  Rollins  v.  Ames,  2  Note:  50  L.R.A.(N.S.)  955  et  seq. 

N.  H.  349,  9  Am.  Dec.  79  (holding  that  But  see  Lafayette  Plankroad  Co.  v. 

a  cause  of  challenge,  which  goes  to  the  New  Albany,  etc.,  R.  Co.,  13  Ind.  90, 

partiality  of  a  juror,  may  be  taken  ad-  74  Am.  Dec.  246  (holding  that  the  pre- 

vantage  of  after  a  verdict).  sumption  is  that  the  officer  has  called 

8.  Note:  50  L.R.A.(N.S.)  955  et  seq.  a  competent  jury,  and  failure  to  ex- 

9.  Wassum  v.  Feeney,  121  Mass.  93,  amine  the  juror  as  to  his  understand- 
23  Am.  Rep.  258  (citing  authorities  ing  of  the  English  language  before 
to  this  effect).  accepting  him  cannot  be  imputed  to 

Note:  50  L.R.A.(N.S.)  953  et  seq.     negligence). 

10.  Note:  50  L.R.A.(N.S.)  953,  and  16.  State  v.  Jackson,  27  Kan.  581, 
see  p.  969,  for  cases  contra  and  con-  41  Am.  Rep.  424. 

flicting  decisions  where  the  juror  is  ig-       Note:  50  L.R,A.(N.S.)  954  et  seq. 

norant  of  the  relationship.  ^\r^^  7;?^?^^.^^?°'  o^^  «  ^*;«^^o' 

11.  State  V.  Button,  50  La.   Ann.  103  N   W   137,  114  A.  S.  R.  427,  8 

1071,  23  So.  868,  69  A.  S.  R.  470;   ^'i?^^*®;^  t  i?  a  /v^c^   or;>i     * 
Johns  V.  Hodges,  60  Md.  215,  45  Am.       Note  •  50  L-R.A  (N.S.)   954  et  seq. 
"D        TOO     w       --.         -ci^^  To-i       18.  Queenan  v.  Oklahoma,  190  U.  S. 

^'^-  of  U^^'T  ^J"^"'^'  ^^^  548,  23  S.  Ct.  762,  47  U.  S.  (L.  ed.) 
Mass  93,  23  Am.  Rep.  258  ^^^g  ^^^^^     ^j^^^  ^he  right  of  a  de- 

T  p  ff^  Q^  Q^Q  t  ^    ^  ^^  '  Pendant  to  object  that  a  j^r  was  dis- 

?A  d  CA   T^  ^^^xTo  X    nco     ^  qualified  because  it  appeared  during 

12.  Note:   50  L.R.A. (N.S.)    953  et  ^^3  ^^al  that  he  had  been  convicted  of 

seq.  a  felony,  contrary  to  his  statement  on 

13.  Wassum  v.   Feeney,  121  Mass.  his  voir  dire,  is  waived  by  failure  to 
93,  23  Am.  Rep.  258  (citing  author-  raise  the  question  until  after  verdict), 
ities  to  this  effect);  State  v.  Quarrel,  Note:  50  L.R.A.(N.S.)  954  et  sea. 
2  Bay  (S.  C.)  150,  1  Am.  Dec.  637  19.  Mitchell  v.  State,  22  Ga,  2U,  68 
and  note.  Am.  Dec.  493. 
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tioned^  applies  to  both  civil  and  criminal  cases;  ^®  the  rule  being 
grounded  generally  upon  the  fact  that  the  right  to  challenge  for  causC; 
and  to  examine  the  juror,  or  others,  in  support  thereof,  is  discretion- 
ary, and  80  may  be  waived,  and  that  it  is  waived  when  the  party  fails 
to  avail  himself  of  his  righi^  Accordingly,  the  disqualification  of  a 
juror  even  in  a  capital  case  is  unavailable  after  verdict.^  So,  too,  a 
statutory  qualification  for  a  trial  juror  may  be  waived  in  a  criminal 
case,  and  is  so  waived  by  failing,  until  after  verdict,  to  urge  the 
objection.'  For  like  reason  a  verdict  in  a  criminal  case  will  not  be  set 
aside  because  a  juror  was  inadvertently  given  a  wrong  Christian  name 
on  the  slip  placed  in  the  wheel,  so  that  the  defendant's  counsel  investi- 
gated the  qualifications  of  the  wrong  man,  if  the  occupation  and 
residence  were  correctly  given,  and  no  objection  was  made  to  him. 
But  this  question  has  been  held  to  be  one  calling  for  the  exercise  of 
the  discretion  of  the  trial  judge,  and  his  decision  will  not  ordinarily 
be  disturbed.  A  person  charged  with  an  offense  will  not  be  permitted 
to  sit  by  while  he  is  tried  by  a  jury  to  whom  he  makes  no  objection, 
and  after  a  verdict  against  him  on  the  merits  of  his  cause,  seek  to 
set  it  aside  on  account  of  accidental  and  unavoidable  irregularities 
in  the  summoning  t)r  calling  of  the  jurors,  by  which  he  was  not 
prejudiced.^  In  a  criminal  prosecution  it  is  not  error  to  fail  to 
require  the  prosecuting  attorney  to  e^camine  the  jurors  as  to  their 
general  qualifications.  Either  the  prosecutor  or  the  defendant  may 
waive  his  right  so  to  examine  the  jurors,  or  waive  any  disqualification 
in  any  juror.* 

103*  Undisclosed  or  Unknown  Disqualification. — It  is  a  general 
rule  that  a  new  trial  will  not  be  allowed  for  matter  constituting  a 
principal  cause  of  challenge  to  a  juror,  existing  before  the  juror  was 
selected  emd  sworn,  unknown  to  the  complaining  party  until  after 
the  verdict,  not  disclosed  on  a  thorough  voir  dire  examination,  and 
undiscoverable  by  the  exercise  of  ordinary  diligence,  unless  it  appears 
from  the  whole  case  that  the  complainant  suffered  injustice  by  reason 
of  the  disqualification ;  •  and  this  rule  applies  to  criminal  cases,  and 
to  disqualification  by  reason  of  relationship  to  the  prosecuting  wit- 

20.  Keener  v.  State,  18  Ga.  194,  63  note. 

Am.  Dec.  269 ;   State  v.  Pickett,  103  4.  Com.  v.  Potts,  241  Pa.  St.  325,  88 

la.  714,  73  N.  W.  346,  39  L.R.A.  302.  Atl.    483,   47   L.Il.A.(N.S.)    714   and 

See  supra,  par.  100,  as  to  the  rule  note, 

generally.  5.  State  v.  Clark,  34  Wash.  485,  76 

1.  Stote  V.  Pickett,  103  la.  714,  73  Pac.  98,  101  A.  S.  R.  1006. 

N.  W.  346,  39  L.R.A.  302.  6.  Beck  v.   Thompson,  31   W.   Va. 

2.  Queenan  v.  Territory,  11  Okla.  469,  7  S.  B.  447,  13  A.  S.  R.  870; 
261,  71  Pac.  218,  61  L.R.A.  324;  State  State  v.  Harris,  69  W.  Va.  244,  71  S. 
V.  Powers,  10  Ore.  145,  45  Am.  Rep.  E.  609,  Ann.  Cas.  1913A  889,  50 
138.  L.R.A.(N.S.)  933  and  note. 

3.  People  V.  Cosmo,  205  N.  Y.  91,  98  Notes :  1  Ann.  Cas.  196 ;  50  L.R. A. 
N.  E.  408,  39  L.R.A.(N.S.)   967  and    (N.S.)  941  et  seq. 
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ness.^  It  is  not  enough  as  a  ground  for  setting  aside  the  verdict  of 
a  jury  that  the  moving  party  was  ignorant  of  the  disqualification  of 
a  juror  and  so  failed  to  challenge  him.^  Most  courts  consider  that 
certain  objections  to  a  juror  are  past  remedy  after  verdict,  where  due 
diligence  would  have  discovered  them  before  the  juror  was  selected.* 
But  a  distinction  is  made  in  this  respect  between  a  disqualification 
merely  statutory  and  which  does  not  affect  the  juror's  capability  and 
impartiality,  and  the  disqualification  of  bias  and  partiality.*®  It  will 
serve  to  reconcile  cases  falling  under  this  head  to  note  whether  or 
not  the  objection  to  the  juror  was  known  to  the  parties  at  the  time 
they  accepted  him ;  for  if  it  was,  it  might  well  be  held  that  they  had 
waived  the  objection  by  neglecting  to  raise  it;  and  also,  in  criminal 
cases,  whether  or  not  the  objection  was  raised  before  the  juror  was 
sworn,  or  before  evidence  was  given,  or  afterwards,  and  whether  the 
state  or  the  prisoner  raised  it;  for  in  a  criminal  case  it  becomes  a 
serious  question  for  the  state  to  raise  an  objection  of  incompetency 
after  the  jury  is  sworn,  or  at  least  after  evidence  is  introduced.**  It 
is  a  reasonable  and  uniform  qualification  of  this  rule  that  the  cause 
of  challenge  must  not  have  been  known  to  the  party  or  his  counsel 
at  the  trial,  because,  if  then  known,  he  ought  to*have  availed  himself 
of  it ;  and  a  neglect  to  do  it  is  his  own  folly  or  misfortune,  unless  he 
intended,  as  is  the  natural  presumption  from  his  silence,  to  waive 
altogether  any  objection.**  But  while  a  party  who  knows  of  a  ground 
of  exception,  and  does  not  seasonably  take  it,  must  be  deemed  to  have 
waived  it,  he  cannot  be  deemed  to  have  waived  the  objection,  if  he 
did  not  know  of  the  facts  on  which  it  rests,  when  the  jury  was  im- 
paneled.** And  where  disqualifying  facts  are  known  by  the  juror 
and  unknown  to  the  defendant,  and  such  facts  should  in  fairness  have 
been  disclosed,  the  courts  will  not  refuse  relief.**  But,  generally 
speaking,  a  verdict  will  not  be  set  aside  for  a  disqualification  not 
inherent  or  necessarily  of  a  prejudicial  nature,  though  the  losing 
party  did  not  know  of  such  disqualification  until  after  verdict.** 

Review  of  Rulings  on  Challenges 

104.  In  General. — The  right  to  appeal  from  the  rulings  of  the  trial 
court  on  challenges  to  jurors  is  entirely  within  the  legislative  judg- 

7.  State  V.  Harris,  69  W.  Va.  244,       12.  Rollina  v.  Ames,  2  N.  H.  349,  9 
71  S.  E.  609,  Ann.  Cas.  1913A  889,  50  Am.  Dec.  79. 

L.R.A.(N.S.)  933  and  note.  13.  Davis  v.  Allen,  11  Pick.  (Mass.) 

8.  Com.  V.  Wong  Chung,  186  Mass.  466,  22  Am.  Dee.  386. 

231,  71  N.  E.  292, 1  Ann.  Cas.  193  and  14.  Birmingham  R.,  etc.,  Co.  v.  Dren- 
note.  nen,  175  Ala.  338,  57  So.  876,  Ann* 

9.  Note:  50  L.RA.{N.S.)  949.  Cas.  1914C  1037. 

10.  Note:  1  Ann.  Cas.  196.  15.  Wassum  v.  Feeney,  121  Masa. 

11.  Note:  1  A.  S.  R.  523.  93,  23  Am.  Rep.  258. 
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ment ;  ^*  and  if  no  exception  by  statute  is  allowed  to  an  order  overrul- 
ing a  challenge  to  a  juror  for  general  cause,  such  order  is  not  error. ^^ 
Following  general  principles,  an  objection  to  the  jury  not  made  in  the 
trial  court  will  not  be  considered  on  appeal.  ^^  And  where  it  does  not 
appear  by  the  record  that  any  challenge  or  other  objection  taken  to  the 
jury  was  made  in  the  court  below,  it  will  be  presumed  that  the  law  in 
reference  to  the  preliminary  proceedings  was  complied  with.^^  It  is 
for  the  party  asserting  error  to  show  iU  For  example,  where  a  party 
was  entitled  to  a  peremptory  challenge  it  will  not  be  assumed  that  a 
juror  was  rejected  on  a  challenge  for  oause.^  Mor^ver,  merely  to  chal- 
lenge a  juror  ''for  cause"  is  insufficient;  the  cause  of  the  challenge 
must  be  distinctly  specified.^  The  decision  of  the  trial  court  as  to 
the  qualification  of  jurors  may  be  reviewed  on  appeal  when  it  raises 
legal  questions ;  *  as,  for  example,  where  there  is  an  absence  of  any 
evidence  to  support  it,  in  which  case  it  is  an  error  of  law  to  which 
an  exception  lies.*  But  the  finding  of  the  trial  court  on  the  com- 
petency of  a  juror  ought  not  to  be  set  aside  by  a  reviewing  court, 
unless  the  error  is  manifest;  ^  or  there  is  a  clear  abuse  of  discretion.* 
And  it  is  a  familiar  rule  that  where  there  is  evidence  to  support  th^ 
findings  of  the  court  on  the  question,  its  decision  should  be  affirmed.* 
When  a  fall  examination  of  a  juror  leaves  the  question  of  his  com- 
petency doubtful,  the  appellate  courts  generally  leave  the  ruling  of 

16.  People  ▼.  Drum,  157  N.  Y.  628,  4U,  10  L.R.A.  432. 

62  N.  £.  572,  43  L.B.A.  247.  4.  Reynolds  v.  United  States,  98  U. 

17.  Territory  v.  Evans,  2  Idaho  651,  S.  145,  25  U.  S.  (L.  ed.)  244;  Spies 
23  Pac.  232,  7  L.R.A.  646,  overruled  v.  Illinois,  123  U.  S.  131,  8  S.  Ct.  21, 
on  another  point  in  State  v.  Potter,  6*  22,  31  XJ.  S.  (L.  ed.)  80;  People  v. 
Idaho  584,  57  Pae.  431.  Loper,  159  Cal.  6,  112  Pae.  720,  Ann. 

18.  State  ▼.  Howard,  64  S.  G.  344,  Gas.  1912B  1193;  People  v.  Mather, 
42  S.  E.  173,  92  A.  8.  R.  804, 58  LJEl^A.  4  Wend.  (N.  Y.)  229,  21  Am.  Dec. 
685.  122;  State  v.  Lauth,  46  Ore.  342,  80 

19.  Parker  v.  People,  13  Golo.  155,  Pae.  660,  114  A.  S.  R.  873;  Jordan  v. 
21  Pae.  1120,  4  L.R.A.  803.  Meredith,  3  Teates  (Pa.)  318,  2  Am. 

20.  Northern  Pae.  R.  Go.  v.  Her-  Dec  373;  Bums  v.  State,  145  Wis. 
bert,  116  U.  8.  642,  6  S.  Gt.  590,  29  373, 128  N.  W.  987, 140  A.  S.  R.  1081. 
U.  S.  (L.  ed.)  755.  5.  Murphy  v.  Southern  Pae.  Go.,  31 

1.  State  V.  Evans,  161  Mo.  95,  61  Nev.  120,  101  Pae.  322,  21  Ann.  Gas. 
S.  W.  590,  84  A.  S.  R.  669;  State  v.  502;  Sherman  v.  Southern  Pae.  Go., 
Forsha,  190  Mo.  296,  88  S.  W.  746,  4  33  Nev.  385,  111  Pao.  416,  115  Pae. 
L.R.A.(N.S.)  576;  Freeman  v.  People,  909,  Ann.  Gas.  1914A  287;  State  v. 
4  Denio  (N.  Y.)  9,  47  Am.  Deo.  216  Lauth,  46  Ore.  342,  80  Pae.  660,  114 
and  note.  A.  S.  R.  873;  Tucker  v.  BufEalo  Got- 

2.  People  V.  Mol,  137  AGch.  692, 100  ton  Mills,  76  8.  G.  639,  57  8.  £.  626, 
N.  W.  913,  4  Ann.  Gas.  960,  68  L.R.A.  121  A.  8.  R.  957. 

871.  6.  Hopt  V.  Utah,  120  U.  8.  430,  7 

8.  People  V.  McQuade,  110  N.  Y.  8.  Gt.  614,  30  U.  8.  (L.  ed.)  708; 
284, 18  N.  E.  166, 1  L.R.A.  273;  State  State  v.  Pearce,  87  Kan.  457, 124  Pae. 
V.  Chapman,  1  8.  D.  414,  47  N.  W.  814,  Ann.  Gas.  1913E  358. 
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the  trial  court  undisturbed.^  In  criminal  cases  the  discretion  of  the 
trial  judge  to  determine  partiality  or  impartiality  in  a  jury  is  subject 
to  review  on  appeal  under  a  constitutional  guaranty  to  the  accused 
of  a  trial  by  an  impartial  jurjj.®  It  must  be  conceded  that  a  court 
may,  in  the  process  of  impaneling  a  jury,  rev;erse  its  own  rulings; 
and,  the  last  ruling  being  correct,  neither  party  can  assign  error,  for 
it  is  not  to  be  supposed  that  the  court  must  adhere  to  an  erroneous 
ruling.^ 

105.  Irregularities  and  Miscellaneous  Rulings. — ^Where  a  compe- 
tent, impartial,  and  honest  jury  is  secured  in  a  capital  case,  a  con- 
viction will  not  be  reversed  because  of  some  inadvertent  failure  to 
comply  with  every  directory  provision  of  the  jury  law,  in  the  absence 
of  any  showing  of  prejudice  against  the  accused.**  A  mere  irregu- 
larity in  the  proceedings  by  which  a  juror  gets  upon  the  panel  does 
not  affect  the  validity  of  his  action.**  And  so  a  judgment  will  not 
be  reversed  simply  because  a  challenge  good  for  favor  was  sustained 
in  form  for  cause; "  the  rejection  of  one  as  a  juror  who  has  been 
subpoenaed  to  impeach  the  character  of  an  important  witness  in  the 
cause  is  not  error.*'  Neither  is  it  error  where  jurors  who  have  been 
"stood  aside"  to  recall  them  in  their  proper  order.  The  accused  in 
such  case  is  not  thereby  deprived  of  any  right,  and  he  cannot  be  said 
to  have  suffered  any  injury.**  It  has  been  held  that  error  in  impanel- 
ing a  jury  partly  of  bystanders,  to  try  a  case  while  the  regular  drawn 
jury  is  out  considering  another  case,  is  cured  by  the  court's  offering, 
on  the  return  by  the  latter  jury  of  its  verdict,  to  substitute  that  jury 
for  the  one  erroneously  drawn,  so  that  in  case  the  offer  is  not  accepted 
the  losing  party  cannot  complain  of  it.**^  And  error  in  permitting 
questions  to  be  put  to  a  jury  is  cur^  when  the  verdict  is  set  aside  and 
a  new  trial  is  granted,  although  it  was  agreed  that  the  evidence  given 
on  a  former  trial  should  be  read  to  the  jury,  and  all  exceptions  there 
taken  should  remain  and  have  the  same  effect  as  if  taken  at  the 
second  trial. *^ 

7.  Elias  V.  Territory,  9  Ariz.  1,  76  tween  the  case  of  a  juror  chosen  by  a 
Pac.  605,  11  Ann.  Cas.  1153;  Denver,  method  wholly  Ulegsl  and  unwarrant- 
etc.,  R.  Co.  V.  Discoll,  12  Colo.  620,  21  ed  and  one  where  the  regular  course 
Pac.  708, 13  A.  S.  R.  243.  of  procedure  is  pursued  in  general,  but 

8.  State  V.  Stentz,  30  Wash.  134,  70  is  not  strictly  and  properly  foUowed). 
Pac.  241,  63  L.R.A.  807.  12.  Reynolds   v.   United   States,  98 

9.  State  V.  Kent,  5  N.  D.  516,  67  U.  S.  145,  25  U.  S.  (L.  ed.)  244. 

N.  W.  1052,  35  L.R.A.  518.  13.  Chess  v.   Chess,  1   Pen.   &   W. 

10.  State  V.  Barnes,  54  Wash.  493,    (Pa.)  32,  21  Am.  Dec.  350. 

103  Pac.  792,  23  L.R.A.(N.S.)  932.  14.  Com.  v.  Eisenhower,  181  Pa.  St. 

11.  Mitchell  V.  State,  22  Ga.  211,  68  470,  37  Atl.  521,  59  A.  S.  R.  670. 
Am.  Dec  493;   Com.  v.  Brown,  147       16.  Weil  v.  Kreutzer,  134  Ky.  563, 
Mass.  585,  18  N.  E.  587,  9  A.  S.  R.  121  S.  W.  471,  24  L.R.A.(N.S.)  657. 
736,  1  L.R.A.  620  (holding,  however,       16.  Odd  Fellows'  Hall  v.  Masser,  24 
that  a  distinction  is  to  be  observed  be-  Pa.  St.  507,  64  Am.  Dec  675. 
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106.  Erroneous  Overruling  of  Challenge  for  Cause. — ^A  trial  by  an 
impartial  jury  being  all  that  a  party  can  demand,  it  is  a  general 
rule  that  the  erroneous  allowance  of  a  challenge  for  cause  is  no 
groimd  of  complaint  where  a  competent  and  unbiased  jury  was  finally 
selected.^'  Sometimes  the  error  in  ruling  on  a  challenge  for  cause 
is  deemed  to  have  been  nullified  by  the  exercise  of  a  peremptory 
challenge;  ^^  at  other  times  by  the  acceptance  of  the  jury,  where  the 
right  to  challenge  peremptorily  remains  unexhausted ;  ^^  or  where,  if 
the  defendant,  having  any  unused  peremptory  challenges  at  the  time, 
uses  one  of  them  to  exclude  from  the  jury  the  person  so  challenged 
for  cause,  though  during  the  subsequent  progress  of  the  cause  all  the 
defendant's  peremptory  challenges  are  exhausted  before  a  full  jury 
is  finally  obtained.'®  And  it  is  also  a  rule  that  it  is  not  prejudicial 
error  to  remove  a  juror  on  a  peremptory  challenge  after  a  refusal  to 
discharge  him  on  a  challenge  for  cause,  where  no  objection  is  made 
to  the  jury  as  finally  impaneled.^  In  certain  jurisdictions,  an  erro- 
neous overruling  of  a  challenge  for  cause,  even  though  the  peremp- 
tory challenges  have  been  exhausted,  will  not  warrant  a  reversal  of 
the  judgment,  unless  it  is  further  shown  upon  e^peal  that  an  objec- 
tionable juror  was  forced  on  the  challenging  party  and  sat  on  the 

17.  Burt  V.  Panjand,  99  U.  S.  180,  27  N.  W.  639, 1  A.  S.  R.  501. 

25  U.  S.  (L.  ed.)  451;  Northern  Pac.  19.  Hopt  v.  Utah,  120  U.  S.  430,  7 
R.  Co.  V.  Herbert,  116  U.  S.  642,  6  S.  S.  Ct.  614,  30  U.  S.  (L.  ed.)  708; 
Ct.  590,  29  U.  S.  (L.  ed.)  755;  People  Sawyer  v.  United  States,  202  U.  S. 
V.  Searcey,  121  Cal.  1,  53  Pac.  359,  41  150,  26  8.  Ct.  575,  50  U.  S.  (L.  ed.) 
IuR.A.  157;  Heaston  v.  Cincinnati,  972,  6  Ann.  Cas.  269  and  note, 
etc.',  R.  Co.,  16  Ind.  275,  79  Am.  Dec.  Note:  Ann.  Cas.  1915D  97. 
430 ;  Pittsburgh,  etc.,  R.  Co.  v.  Mont-  20.  Sullins  v.  State,  79  Ark.  127,  95 
gomery,  152  Ind.  1,  49  N.  E.  582,  71  S.  W.  159,  9  Ann.  Cas.  275  and  note 
A.  S.  R.  301,  69  L.R.A.  875,  overruled  Spies  v.  People,  122  HI.  1,  12  N.  E 
on  another  point  by  Pittsburgh,  etc.,  865,  17  N.  E.  898,  3  A.  S.  R.  320 
R.  Co.  y.  Moore,  152  Ind.  345,  53  N.  Pearce  v.  Quincy  Min.  Co.,  149  Mich 
E.  290,  44  L.R.A.  638;  Pumphrey  v.  112,  112  N.  W.  739, 12  Ann.  Cas.  304 
State,  84  Neb.  636,  122  N.  W.  19,  State  v.  Sultan,  142  N.  C.  569,  54  S. 
18  Ann.  Cas.  979,  23  L.R.A.(N.S.)  E.  841,  9  Ann.  Cas.  310;  State  v.  Me- 
1023;  Burch  v.  Southern  Pac.  Co.,  32  gorden,  49  Ore.  259,  88  Pac.  306,  14 
Nev.    75,    1Q4   Pac.    225,    Ann.    Cas.  Ann.  Cas.  130. 

1912B  1166;  Sherman  v.  Southern  But  see  State  v.  Stentz,  30  Wash. 
Pac.  Co.,  33  Nev.  385,  111  Pac.  416,  134,  70  Pac.  241,  63  L.R.A.  807,  to  the 
115  Pac  909,  Ann.  Cas.  1914A  287;  effect  that  a  refusal  to  sustain  chal- 
Ives  V.  Atlantic,  etc.,  R.  Co.,  142  N.  lenges  for  proper  cause,  necessitating 
C.  131,  55  S.  E.  74,  115  A.  S.  R.  732,  peremptory  challenges  on  the  part  of 

9  Ann.  Cas.  188;  Hodgin  v.  Southern  the  accused,  will  be  considered  on  ap^ 
Ry.  Co.,  143  N.  C.  93,  55  S.  E.  413,  peal  as  prejudicial,  where  the  accused 

10  Ann.  Cas.  417;  State  v.  Hilton,  87  has  been  compelled  subsequently  to  ex- 
S.  C.  434,  69  S.  E.  1077,  Ann.  Cas.  haust  all  his  peremptory  challenges  be- 
1912B  1057;  Grant  v.  State,  67  Tex.  fore  the  final  selection  of  the  jury. 
Crim.  155,  148  S.  W.  760,  42  L.R.A.  1.  Bergman    v.    Hendrickson,    106 
(N.S.)  428.  Wis.  434,  82  N.  W.  304,  80  A.  S.  R. 

18.  People  V.  Barker,  60  Mich.  277,  47. 
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jury  after  such  party  had  exhausted  his  peremptory  challenges.*  But 
an  appellate  court  will  not  reverse  a  judgment  of  conviction,  where 
it  is  shown  that  imder  the  undisputed  facts  the  verdict  could  not  have 
been  otherwise  had  the  challenge  for  cause  been  sustained  and  had 
the  case  been  tried  by  any  other  unbiased  and  impartial  jury.*  In 
general,  where  it  does  not  affirmatively  appear  from  the  record  that 
a  party  had  exhausted  his  peremptory  challenges  at  the  time  the  full 
panel  of  jurors  was  accepted  and  sworn,  the  appellate  court  will  pre- 
sume that  he  was  not  prejudiced  by  the  action  of  the  court  in  erro- 
neously disallowing  his  diallenge  for  cause,  and  will  not  grant  a 
reversal  for  the  alleged  error.^  It  has  been  said  that  the  acceptance 
of  a  jujror  by  an  accused  who  has  unused  peremptory  chaUenges  at 
his  disposal  works  an  estoppel  from  complainiBg  that  the  juror  is 
impartial.*  And  so,  when  a  challenge  to  a  juror  for  bias  is  disallowed 
and  the  juror  is  peremptorily  challenged  and  excused  and  an  impartial 
juror  is  obtained  in  his  place,  the  constitutional  right  of  the  accused 
is  maintained.  Following  this  principle,  on  an  application  to  the 
United  States  supreme  court  for  a  writ  of  error  to  a  state  court,  on 
the  ground  that  a  statute  of  a  state  as  construed  by  the  state  court 
deprived  the  petitioners  of  a  trial  by  an  impartial  jury,  the  federal 
court  will  consider  only  rulings  on  the  challenges  to  the  jurors  who 
actually  sat  at  the  trial.*  Opposed  to  the  general  rule  above  set  forth, 
in  some  jurisdictions  it  has  been  held  that  an  erroneous  ruling,  on 
a  challenge  for  cause,  that  a  juror  is  competent,  where  the  challenging 
party  exhausts  his  peremptory  challenges  before  the  panel  is  com- 
pleted, is  ground  for  reversal.'  Even  the  fact  that  when  the  jury 
was  sworn  the  defendant  had  peremptory  challenges  unused  which 
he  might  have  employed  to  exclude  jurors  who  had  been  erroneously 
admitted  by  the  court  is  not,  according  to  this  line  of  authority,  an 
answer  to  the  error  committed  in  admitting  such  jurors.*  Following 
this  rule  it  has  been  held  that  an  objection  to  a  juror  by  a  prisoner, 
which  is  improperly  overruled,  is  not  cured  by  the  juror's  name  being 
struck  off  the  panel  by  the  prisoner,  or  his  not  being  drawn  «s  one 
of  the  jury  to  try  him.*  The  authorities  to  this  effect  proceed  on  the 
theory  that  an  erroneous  refusal  to  sustain  a  challenge  for  cause  where 
the  challenging  party  exhausts  his  peremptory  challenges  before  the 
jury  is  completed  constitutes,  in  itself,  an  injury  to  such  party,  and 

2.  Notes:  9  Ann.  Cas.  279  et  seq.,  8  8.  Gt.  21,  22,  31  U.  S.  (L.  ed.)  80. 

Ann.  Cas.  1915D  98.  7.  Dowdy  v.  Com.,  9  Grat.   (Va.) 

8.  Sullins  V.  State,  79  Ark.  127,  95  727,  60  Am.  Dec.  314. 

S.  W.  159,  9  Ann.  Cas.  275  and  note.  Note :  9  Ann.  Cas.  279. 

4.  Notes:  9  Ann.  Cas.  279  et  seq.,  8.  People  v.  McQuade,  110  N.  Y. 

Ann.  Cas.  1915D  98.  284, 18  N.  E.  156, 1  L.R.A.  273. 

6.  Spies  V.  People,  122  111.  1,  12  N.  9.  Dowdy  v.   Com.,  9  Grat.   (Va.) 

B.  865,  17  N.  E.  898,  3  A.  S.  R.  320.  727,  60  Am.  Dec.  314. 

6.  Spies  V.  Illinois,  123  U.  S.  131, 

292 


16  B.  C.  L.  JURY  S  107 

■  « 

that  it  is  not  necessaiy  to  show  that  the  challengiiig  party  was  preju- 
diced^ in  fact,  by  such  refusal.  Whether  there  were  or  were  not 
objectionable  jurors  teiken  after  the  challenges  had  been  exhausted 
is  a  question  of  fact,  and,  as  the  presumptions  are  always  to  be  talcen 
favorably  to  the  legality  of  the  verdict  and  the  proceedings  of  the 
court,  he  who  charges  that  it  was  wrongfully  procured  must  prove  it ; 
not  that  the  juror  whom  the  party  was  forced  to  challenge  was  dis- 
quaUfied,  and  subject  to  challenge  for  cause,  but  that  some  juror  who 
tried  the  case  was  disqualified  or  objectionable.^® 

XIV.  Duties  and  Deliberations  ov  Jury 

107.  Swearing  of  Jury. — It  is  the  general  rule  that  the  record  in 
an  action  must  show  affirmatively  that  the  jury  were  sworn  and  that 
ihe  failure  of  the  r^ord  to  show  such  fact  is  ground  for  reversal  of 
the  judgment.**  The  juror's  oath  prescribes  his  duty.  By  the  obliga- 
tion thus  imposed,  he  is  well  and  truly  to  try  the  issues  jpined,  and 
a  true  verdict  render  according  to  the  law  and  the  evidence.**  While 
it  is  not  necessary  that  the  record  should  state  the  exact  form  of  oath 
administered,**  or  that  there  be  exact  compliance  with  mere  non- 
essential formalities  prescribed  by  the  statute,*^  and  further  that  it 
is  sufficient  if  the  record  shows  that  the  jury  were  duly  sworn,  without 
setting  out  the  language  of  the  oath,  it  is  just  as  broadly  accepted 
that  if  the  judgment  entry  purports  to  set  out  the  oath  administered 
it  must  express  every  material  ingredient  which  is  required  in  a  valid 
oath  in  the  particular  jurisdiction.  If  some  essential  part  of  .the  oath 
is  omitted  or  wrongly  stated  in  the  record,  it  thereby. affirmatively 
appears  that  the  oath  was  not  administered  in  its  prescribed  form 
and  there  is  ground  for  reversal.**  Following  this  rule,  on  a  trial 
of  an  indictment  for  murder,  where  the  record  states  that  the  jurors 
were  sworn  well  and  truly  to  try  the  issues  joined,  it  has  been  held 
that  this  is  not  to  be  regarded  as  a  statement  of  the  oath  actually 

10.  Note:  9  Ann.  Gas.  279  et  seq.  6  Ann.   Gas.   954;   New  Martinsville 

11.  State  V.  Mitchell,  199  Mo.  105,  First  Nat.  Bank  v.  Lowther-Kaufman 
97  S.  W.  661,  8  Ann.  Gas.  749  and  Oil,  etc.,  Co.,  66  W.  Va.  505,  66  S.  E. 
note.  713,  28  L.R.A.(N.S.)  511. 

12.  Demnto  v.  People,  49  Colo.  147,      Note:  8  Ann.  Gas.  751. 

Ill  Pac.  703,  Ann.  Cas.  1912A  783,  14.  Preston  v.  State,  115  Tenn.  343, 

36    L.R.A.(N.S.)     621;    Freeman    v.  90  S.  W.  856,  5  Ann.  Cas.  722  and 

People,  4  Denio   (N.  Y.)   9,  47  Am.  note. 

Dec.  216  (referring  to  oath  adminis-  15.  Baldwin  v.  Kansas,  129  U.  8.  52, 

tered  to  triers  of  challenges  to  jurors).  9  S.  Gt.  193,  32  U.  S.  (L.  ed.)  640; 

13.  Baldwin  y.  Kansas,  129  U.  S.  Patterson  v.  State,  7  Ark.  59,  44  Am. 
52,  9  S.  Gt.  193,  32  U.  S.  (L.  ed.)  Dec.  530;  Gamer  v.  State,  28  Fla. 
640;  Gamer  v.  State,  28  Fla.  113,  9  113,  9  So.  835,  29  A.  S.  R.  232. 

So.  835,  29  A.  S.  R.  232;  State  v.  Notes:  5  Ann.  Cas.  724;  8  Ann.  Gas. 
Temple,  194  Mo.  237,  92  S.  W.  869,   751. 
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administered;  and  where  the  journal  entry  states  that  the  jurors  were 
"duly"  sworn,  that  such  statement  is  consistent  with  the  fact  that 
the  oath  required  by  a  statute  was,  in  form,  duly  administered.** 
And  an  oath  taken  by  bailififs  several  days  prior  to  the  retirement  of 
the  jury,  and  prior  to  the  introduction  of  evidence  and  the  subse- 
quent steps  of  the  trial,  is  not  a  compliance  with  the  statutory  require- 
ment of  an  oath  "when  the  jury  shall  retire  to  consider  of  their 
verdict."  *'  If  the  record  does  not  show  that  any  objection  was  made, 
at  the  time,  to  the  form  of  the  oath,  whate^^r  tie  form  was  that  was 
administered ;  and,  if  there  was  really  any  defect  in  the  form  of  the 
oath,  the  plaintiffs  in  error  will  be  deemed  to  have  waived  it  by  failing 
to  object;  *®  so,  too,  an  objection  to  the  form  of  the  oath  administered 
to  the  jury  or  to  the  formalities  customarily  observed  cannot  be  made, 
for  the  first  time,  after  verdict.**  And  a  verdict  will  not  be  set  aside 
because  a  juror  was  not  sworn,  where  it  is  not  shown  that  both  the 
moving  party  and  counsel  were  ignorant  of  the  fact.*®  If  the  record 
recites  that  the  .oath  was  administered  to  the  jury  as  a  whole,  it  will 
be  presumed  on  appeal  that  each  juror  concluded  that  it  was  his  duty 
to  be  sworn,  and  took  the  oath  with  a  sense  of  his  responsibility  to 
the  state  and  to  the  accused,  and  thus  became  one  of  the  panel.* 

108.  Deliberations  Generally. — From  time  immemorial  it  has  been 
a  part  of  our  system  of  criminal  trials  under  the  common  law  in  all 
capital  cases  to  sequester  the  jury  from  the  rest  of  the  community, 
and  the  statutes  generally  accentuate  this  principle.  It  is  not  a  matter 
of  insubstantial  form,  but  one  of  the  means  provided  by  the  law  to 
have  the  verdict  of  the  jury  founded  entirely  upon  the  law  and  the 
evidence  in  the  case,  uninfluenced  by  outside  opinions.*  The  law 
strictly  forbids  all  intercourse  of  every  description  upon  the  subject 
of  the  cause  on  trial  between  jurors  and  all  other  persons.  To  effect 
this  end,  the  court  commits  them  in  charge  of  one  of  its  sworn  officers. 
The  consequence  must  be,  therefore,  that  any  attempt  to  invade  this 
seclusion  is  illegal,  and  a  palpable  violation  of  judicial  authority.* 
The  primary  purpose  of  keeping  the  jury  together  during  the  trial 
being  to  prevent  communications  reaching  them  except  through  the 

16.  Baldwin  v.  Kansas,  129  U.  S.  52,  (111.)  540,  43  Am.  Dec.  65;  New  Mar- 
9  S.  Ct.  193,  32  U.  S.  (L.  ed.)  640.  tinsviUe  First  Nat.  Bank  y.  Lowther- 

17.  Dreyer  v.  People,  188  HI.  40,  56  Kaufman  Oil,  etc.,  Co.,  66  W.  Va.  506, 
N.  E.  620,  59  N.  E.  424,  58  L.R.A.  66  S.  E.  713,  28  L.R.A.(N.S.)  511. 
869.  20.  Scott  V.  Moore,  41  Vt.  205,  98 

18.  Baldwin  v.  Kansas,  129  U.   S.  Am.  Dec.  581. 

'52,  9  S.  Ct.  193,  32  U.  S.   (L.  ed.)  1.  State  v.  Nelson,  166  Mo.  191,  65 

640;  Scott  V.  Moore,  41  Vt.  205,  98  S.  W.  749,  89  A.  S.  R.  681. 

Am.  Dec.  581 ;  New  Martinsville  First  2.  State  v.  Jeffries,  210  Mo.  302, 109 

Nat.  Bank  v.  Lowther-Kaufman  Oil,  S.  W.  614, 14  Ann.  Cas.  524. 

etc.,  Co.,  66  W.  Va.  505,  66  S.  E.  713,  8.  State  v.  Doty,  32  N.  J.  L.  403, 

28  L.R.A.(N.S.)  511.  90  Am.  Dec.  671. 

19.  McKinney  v.  People,  2  Oilman 
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properly  guarded  channels  of  the  law,  after  submission  of  the  case, 
and  retirement^  the  jury  should  deliberate  and  discuss  the  case  as  a 
body.*  Jurors  should  be  permitted  to  deliberate  upon  their  verdict 
in  the  absolute  privacy  of  liiQ  jury  room.  They  should  not  be  embar- 
rassed in  their  free  discussion  and  deliberations  by  the  presence  of 
any  other  person  or  persons ;  and  this  is  true  even  though  such  other 
person  is  the  judge,  or,  according  to  the  rule  in  some  jurisdictions, 
the  bailiff  or  other  oflScer  of  the  court.*  And  so  it  has  been  held  that 
a  criminal  conviction  will  be  set  aside,  if  the  officer  in  charge  of  the 
jury  remained  in  their  room  during  their  deliberations,  and  this  is 
the  rule  although  he  did  not  speak  to  them.*  On  this  last  mentioned 
point,  however,  some  of  the  authorities  hold  that  the  presence  of  the 
officer  having  the  custody  of  the  jury  in  the  jury  room  during  the 
deliberations  of  the  jury  does  not  vitiate  the  verdict,  where  it  does  not 
appear  that  he  took  any  part  in  the  deliberations  or  that  his  presence 
in  any  way  affected  the  verdict.^  The  general  rule  which  forbids 
jurors  from  conversing  with  others  than  themselves  while  discharging 
their  duty  in  a  criminal  case  applies  equally  to  conversations  with 
counsel,  or  with  witnesses,®  or  with  the  judge,  except  in  open  court 
and  in  the  presence  of  counsel.*  It  is  not  error,  however,  for  the  trial 
court  to  send  for  the  jury  and  inquire  of  them  the  reason  for  their 
disagreement,  or  to  warn  the  jury  admonishing  them  to  lay  aside 
all  prejudice,  and  pride  of  opinion,  to  consult  with  each  other,  and  to 
listen  to  each  other's  arguments.*'*  Nor  is  it  error,  after  the  jury  had 
retired  to  consider  their  verdict,  for  the  court  on  request  to  inform 
them  in  the  presence  of  counsel  as  to  the  punishment  prescribed  for 
the  various  degrees  of  the  offense  comprehended  under  the  indict- 
ment** Just  as  the  rigor  of  ancient  laws  have  been  relaxed  with 
reference  to  separations  of  the  jury,**  so,  too,  the  common  law  rule 
which  prohibited  jurors  from  speaking  to  the  officers  having  them  in 
charge  "except  to  communicate  as  to  their  necessities,  or  in  answer  to 
a  question  whether  they  had  agreed  upon  a  verdict,  has  been  relaxed 
in  modem  times  to  the  extent  that  a  verdict  will  not  be  set  aside 
because  of  communications  between  the  jurors  and  the  officer  unless 
the  communications  are  of  such  a  character  as  to  prejudice  the  accused. 
Some  cases  hold  that  when  there  is  an  irregularity  which  may  affect 

4.  Note:  134  A.  S.  R.  1059.  9.  Sargent     v.     Roberts,     1     Pick. 

6.  People  v.  Knapp,  42  Mich.  267,  (Mass.)  337,  11  Am.  Dec.  185. 

3  N.'W.  927,  36  Am.  Rep.  438.  Note:  134  A.  S.  R.  1046. 

Note:  8  Ann.  Cas.  652.  10.  Note:  11  Ann.  Cas.  1132  at  seq. 

6.  People  V.  Knapp,  42  Mich.  267,  3  But  see  infra,  par.  110,  as  to  limita- 
N.  W.  9^,  36  Am.  Rep.  438.  But  see  tions  of  the  right  of  the  court  to  insist 
eoatra:  Crockett  y.  State,  52  Wis.  211,  on  a  verdict. 

8  N.  W.  603,  38  Am.  Rep.  733.  11.  State  v.  Kessler,  15  Utah  142,  49 

7.  Note:  8  Ann.  Cas.  652.  Pac.  293,  62  A.  S.  R.  911. 

8.  Note:  134  A.  S.  R.  1046  et  seq.  12.  See  infra,  par.  117. 
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the  impartiality  of  the  proceedings,  as  when  the  jury  have  improperly 
heul  communications  with  others  not  authorized,  the  defendant  is 
entitled  to  the  presumption  that  the  irregularity  has  been  prejudicial 
to  him,  and  a  verdict  of  guilty  will  be  set  aside,  unless  the  state  shows 
that  no  injury  could  have  occurred  by  reason  of  the  irregularity.^* 
As  to  the  length  of  time  a  jury  should  deliberate  it  is  the  general  rule 
that  this  is  a  matter  addressed  to  the  discretion  of  the  trial  court.^^ 
No  specific  period  can  be  designated,  nor  can  any  absolute  rule  be  laid 
down,  to  control  this  discretion,  and  unless  it  appears  to  have  been 
grossly  abused,  the  objection  would  not  be  ground  for  reversal  upon 
error.**  As  to  the  mooner  of  deliberating  or  of  arriving  at  a  verdict, 
it  is  a  general  and  familiar  rule  that  arriving  at  a  verdict  by  lot,  or 
in  any  other  method  except  by  the  exercise  of  the  judgment  and  weigh- 
ing the  evidence,  constitutes  such  misconduct  on  the  part  of  the  jury 
as  will  vitiate  their  verdict;  *•  but  a  new  trial  is  properly  refused 
where  the  proofs  do  not  tend  to  show  that  the  result  was  reached 
by  a  resort  to  chance  or  any  other  means  than  by  a  compromise  by 
the  jurors  of  their  diflFerences  by  mutual  concessions.*'  And  upon 
a  disagreement  of  the  jury,  the  court  cannot  either  expressly  or  im- 
pliedly authorize  the  jurors  to  render  a  compromise  verdict  That 
is,  the  court  cannot  authorize  the  rendition  of  a  verdict  which  is 
reached  by  some  of  the  members  of  the  jury  sacrificing  their  con- 
scientious  opinions  merely  for  the  sake  of  reaching  an  agreement 
The  interference  of  the  court  with  the  jury  in  this  respect  is  held  to 
be  a  ground  for  the  reversal  of  the  judgment  rendered  upon  such 
verdict.*®  The  foreman  of  the  jury  is  recognized  by  the  statutes,  as 
well  as  by  the  long  established  custom  of  the  courts,  as  the  one  who 
presides  over  the  deliberations  of  the  jury.  His  duty  in  this  regard 
requires  a  maintenance  of  orderly  discussion  and  decision.  While 
his  power  is  no  greater  than  that  of  any  oth^r  juror,  he  is  by  virtue  of 
his  office  the  first  juryman,  for  the  purpose  of  communicating  with  the 
court.  Under  this  rule  it  has  been  held  to  be  wholly  irregular  to 
accept,  in  reply  to  a  question  by  the  court,  a  statement  as  to  the  view 
of  the  jury  from  any  other  source  than  the  foreman.  When  any 
other  than  the  foreman  undertakes  to  speak,  it  might  well  be  that 
the  remaining  members  of  the  panel  would  not  feel  called  upon  either 
to  approve  or  dissent     Silence  under  these  circumstances  does  not 

18.  Note:  134  A.  S.  R.  1041,  1047.  diet  upon  the  ground  of  misconduct, 

14.  Note:  11  Ann.  Cas.  1131.  in  deciding  their  verdict  by  lot).   ' 

15.  In  re  Allison,  13  Colo.  525,  22       Notes:  35  Am.  Dec.  259;  134  A.  S. 
Pac.  820,  16  A.  S.  R.  224,  10  L.R.A.  R.  1061. 

790.  17.  State  v.  O'Brien,  35  Mont.  482, 

16.  Cluggage  v.  Swan,  4  Bin.   (Pa.  90  Pac.  514,  10  Ann.  Cas.  1006. 

St)  150,  5  Am.  Dec.  400  (holding  that       18.  Note:  11  Ann,  Cas.  1134.     See 
the  testimony  of  the  jurors  themselves  generally,  Verdict, 
is  not  admissible  to  impeach  their  ver- 
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imply  the  sanction  that  would  arise  from  silence  after  an  answer  by 
the  foreman.** 

109,  Coercion  of  Jury  Generally. — ^The  old  rule  of  the  common  law 
permitting  coercion  of  a  jury  in  order  to  secure  a  verdict  has  been 
swept  away,  and  under  our  present  method  the  independence  of  a 
jury  is  respected.**  A  verdict  cannot  now  stand  where  the  jury 
have  been  subjected  to  any  statements  or  directions  naturally  operat- 
ing to  coerce  or  threaten  them  to  reach  an  agreement,*  whether  the 
coercive  acts  or  statements  originate  with  the  judge,'  or  are  traceable 
to  the  bailiflf,'  or  other  officer  of  the  court  or  to  the  party  to  the 
action,  or  to  the  spectators  or  strangers  at  the  trial.^  As  is  pointed 
out  in  a  subsequent  paragraph  the  presumption  of  injury  in  cases 
of  infraction  of  the  rule  is  greater  and  of  stricter  import  where  the 
acts  or  statements  of  the  court  are  drawn  into  question  than  it  is  in 
other  cases.*  As  to  the  misconduct  of  others,  speaking  generally, 
unless  an  act  designed  to  coerce  produced  some  effect  on  the  minds 
of  the  jurors,  and  materially  influenced  their  deliberations  and  ver- 
dict, it  cannot  make  the  conviction  unlawful.*  As  a  general  rule  a 
demonstration  by  or  the  misconduct  of  a  spectator  during  a  criminal 
trial,  such  as  applauding,  hissing,  crying,  or  making  remarks  for  or 
against  the  accused  within  the  hearing  of  the  jury  or  causing  any 
disturbance  which  would  have  a  tendency  to  influence  or  disturb 
the  jury  in  the  performance  of  their  duty,  is  not  sufficient  reason  for 
the  granting  of  a  new  trial  unless  it  appears  that  the  rights  of  the 
accused  were  prejudiced  thereby.'  For  like  reason,  mere  trivial  mis- 
conduct of  the  bailiff  cannot  afford  a  basis  for  a  reversal ;  *  nor  is  it 
ground  for  the  reversal  of  the  judgment  on  the  verdict,  where  his 
remarks  are  not  shown  to  have  influenced  any  juror  and  the  trial 

19.  Bozke  V.  Hodge,  211  Mass.  156,  duct   and   coercive   language   of   the 

•7  N.  B.  920,  Ann.  Cas.  1913B  381  court. 

and  note;  Graves  v.  Teritory,  16  Okla.  8.  State  v.  Langford,  46  La.  Ann. 

638,  86  Pac.  521,  8  Ann.  Cas.  649  and  1177,  14  So.  181,  40  A.  S.  R.  277; 

note.  Brown  v.   State,   127  Wis.  193,  106 

20'.  In  re  Allison,  13  Colo.  525,  22  N. JV.  536,  7  Ann.  Cas.  258. 

Pac.  820,  16  A.  S.  R.  224,  10  L.R.A.  Note  •  13  Ann.  Cas.  522,  626. 

790;   People  v.   Sheldon,  156  N.  Y.  ^  *   State  v.  Weldon,  91  S- C.  29,  74 

268,  60  N.  E.  840,  66  A.  S.  R.  564,  41  ?•   E.  43,  Ann.   Cas.  191dil.   SUl,  d9 

T,R  A    fUU  L.R.A.(N.b.)    667. 

p  '•  !^  ;•  A^"'^'^  ^?*-  T.'  ''       «•  Sll  v.^'oSv  6  liigh  ( Va.)  615, 
Pac.  272,  8  Ann.  Cas.  804;  State  v.  gg  ^m   Dec   236  &     ^       '        ' 

Weldon,  91  S.  C.  29,  74  S.  E.  43,  Ann.       7   g^^^^  ^  Wiinby,  119  La.  139,  43 

Cas.  1913E  801,  39  L.R.A.(N.S.)  667;  go.  984,  121  A.  S.  R.  607,  12  Ann. 

State  V.  Kiefer,  16  S.  D.  180,  91  N.  W.  Cas.  643  and  note,  12  LJl.A.(N.S.) 

1117, 1  Ann.  Cas.  268 ;  Brown  v.  State,  93. 

127  Wis.  193,  106  N.  W.  536,  7  Ann.       Note:  12  Ann.  Cas.  645. 

Caa.  268.  8.  State  v.  Aker,  54  Wash.  342,  103 

2.  See  infra,  par.  110,  as  to  miscon-  Pac.  420,  18  Ann.  Cas.  972. 
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court  passed  upon  the  effect  of  the  remarks  in  denying  a  motion  for 
a  new  trial.*  While  it  is  a  truism  that  trials  must  be  public,  the 
right  of  the  accused  to  a  fair  trial  is  superior  to  the  right  of  the 
public  to  witness  the  trial ;  and  so  it  has  been  held  that  the  constitu- 
tional right  to  trial  by  jury  is  not  afforded  where  a  hostile  crowd 
are  permitted  to  pass  within  the  bar  to  such  an  extent  as  to  overawe 
the  jury  and  destroy  its  impartiality.*® 

110.  Misconduct  and  Coercive  Acts  of  Judge. — ^It  is  a  general  rule 
that  the  trial  court  may  detail  to  the  jury  such,  matters  as  the  ills 
attendant  on  a  disagreement,  the  expense,  the  length  of  time  it  has 
taken  to  try  the  case,  the  length  of  time  the  case  has  been  pending, 
the  number  of  times  the  case  has  been  tried,  and  that  the  case  will 
have  to  be  decided  by  some  jury  on  the  same  pleadings  and  in  all 
probability  on  the  same  testimony.**  But  the  court  may  not  tell 
the  jury  after  a  considerable  period  of  deliberation  (e.  g.,  nearly 
twenty-four  hours)  that  they  will  be  kept  together  until  they  should 
agree,  or  even  that  they  will  be  kept  together  for  a  specified  time 
unless  an  agreement  is  sooner  reached ;  **  nor  limit  them  in  the 
time  reasonably  necessary  for  their  deliberations.*'  However,  where 
the  jurors  are  told  that  unless  they  return  a  verdict  by  a  certain 
time,  they  will  have  to  remain  together  for  a  specified  time  thereafter 
on  account  of  the  inability  of  the  court  to  receive  their  verdict,  but 
they  are  accorded  the  privilege  of  returning  a  sealed  verdict  in  the 
event  of  an  agreement,  a  verdict  returned  to  the  court  within  the 
time  first  mentioned  by  the  court  will  not  be  set  aside  or  a  judgment 
based  thereon  reversed,  as,  in  such  case,  it  is  said,  the  direction  of 
the  court  does  not  amount  to  a  threat  to  keep  the  jurors  together 
for  an  indefinite  time.**     In  numerous  cases  it  is  held  that  private 

9.  Charlton  v.  Kelly,  156  Fed.  433,  12.  State  v.  Place,  20  S.  D.  489,  107 
84  C.  C.  A.  295, 13  Ann.  Cas.  518  and  N.  W.  829, 11  Ann.  Gas.  1129  and  note 
note  (citing  in  the  note  authorities  (citing  in  the  note  authorities  also  to 
contra  and  to  the  effect  that,  under  the  contrary). 

one   view,   any   conversation   between  Note:  Ann.  Cas.  1912D  448. 

the  officer  having  a  jury  in  charge  and  In  Meadows  v.  State,  182  Ala.  61, 

the  members  of  the  jury  before  the  62  So.  737,  Ann.  Cas.  1915D  663,  the 

verdict  is  returned  is  ground  for  a  new  jury  returned   that   they  had  agreed 

trial,  regardless  of  whether  the  con-  "to    disagree."      The    judge    rebuked 

versation  has  any  influence  on  the  ver-  them  and  ordered  them  not  to  "come 

diet).  back    any    more    with    anything    like 

Note:  12  Ann.  Cas.  645  et  seq.  that."     Soon     afterwards     the     jury 

10.  State  v.  Weldon,  91  S.  C.  29,  found  a  verdict  and  it  was  held  to  have 
74  S.  £.  43,  Ann.  Cas.  1913E  801,  39  been  under  compulsion. 
L.R.A.(N.S.)  667.  13.  Maury  v.  State,  68  Miss.  605,  9 

11.  German  Sav.  Bank  v.  Citizens'  So.  445,  24  A.  S.  R.  291. 

Nat.  Bank,  101  la.  530,  70  N.  W.  769,  Notes :  11  Ann.  Cas.  1138 ;  Ann. 
63  A.  S.  R.  399.  Cas.  1912D  450;  Ann.  Cas.  1915D  677. 

Notes:  11  Ann.  Cas.  1134;  Ann.  Cas.  14.  Notes:  11  Ann.  Cas.  1136;  Ann. 
101 5D  675.  Cas.  1012D  448. 
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conversations  of  the  judge  and  the  jury  are  not  only  improper,  but 
that  they  constitute  misconduct  for  which  the  judgment  will  be  re- 
versed, without  reference  to  the  question  wheliier  such  misconduct 
affected  the  verdict/*  inasmuch  as  injury  in  such  cases  will  be  pre- 
sumed ;  ^^  and  authority  is  not  wanting  to  the  effect  that  this  pre- 
sumption is  conclusive.^^    Even  where  a  trial  judge  enters  the  jury 
roam  at  the  request  of  the  jurors,  after  they  have  retired  to  deliber- 
ate on  their  verdict,  and  communicates  or  converses  with  the  jury 
in  reference  to  the  case,  in  the  absence  of  the  attorneys,  the  verdict 
will  not  be  permitted  to  stand,  and  regardless  of  whether  such  conver- 
sation was  prejudicial.^*    According  to  the  general  principle  the  court 
ia  not  privileged  to  use  language  of  a  coercive  nature,  as,  for  example, 
U)  suggest  to  a  jury,  as  a  reason  for  agreeing,  that  failure  to  agree 
is  "almost  to  confess  incompetency."  ^^    Where  a  reasonable  time  is 
granted  the  rule  is  that  it  will  not  be  presumed  that  the  verdict  was 
produced  by  coercion  when  the  evidence  to  support  it  is  ample.'^ 

111.  Experiments  by  Jury.^-While  experiments  made  in  court 
before  the  jury  have  been  frequently  permitted  for  the  purpose  of 
proving  facts  in  issue,  such  experiments  are  not  favored  by  the  courts. 
Evidence  of  this  kind  should  be  received  with  caution,  and  should 
be  admitted  only  where  it  is  obvious  to  the  court,  from  the  nature 
of  the  experiments,  that  the  jury  will  be  enlightened,  rather  than 
confused.    It  is  within  the  judicial  discretion  of  a  trial  court  to  permit 
experiments  relevant  to  the  issue  to  be  made  before  the  jury  during 
a  trial,  or  to  refuse  to  permit  them,  such  court  having  first  to  deter- 
mine whether  or  not  such  similarity  of  circumstances  and  conditions 
has  been  made  to  appear  as  to  render  said  evidence  competent;  and 
an  appellate  court  should  decline  to  interfere  with  the  ruling,  unless 
an  abuse  of  this  judicial  discretion  is  made  to  appear  clearly.**    The 
question  whether  it  is  proper  for  the  jury  to  make  experiments  after 
the  trial  has  been  concluded  and  they  have  retired  to  consider  their 
verdict  is  to  be  determined  with  reference  to  the  evidence  adduced 
at  the  trial.    If  the  effect  of  such  an  experiment  is  to  put  the  jury 

15.  Crabtree  v.  Hagenbaugh,  23  HI.  115  N.  W.  84,  16  Ann.  Gas.  1133  and 
349,  76  Am.  Dec.  694;  Sargent  v.  note,  17  L.R.A.(N.S.)  609;  Havenor 
Roberts,  1  Pick.  (Mass.)  337,  11  Am.  v.  State,  125  Wis.  444, 104  N.  W.  116, 
Dec.  185;  Read  v.  Cambridge,  124  4  Ann.  Cas.  1052;  Read  v.  Cambridge,* 
Mass.  567,  26  Am.  Rep.  690 ;  Texas  124  Mass.  567,  26  Am.  Rep.  690. 
Midland  R.  Co.  v.  Byrd,  102  Tex.  263,  19.  People  v.  Sheldon,  156  N.  Y.  268, 
115  S.  W.  1163,  20  Ann.  Cas.  137,  20  50  N.  E.  840,  66  A.  S.  R.  564,  41 
L.R.A.(N.S.)  429.  L.R.A.  644. 

16.  Brown  v.  State,  127  Wis.  193,  Notes:    11    Ann.    Cas.   1137;    Ann. 
106  N.  W.  536,  7  Ann.  Cas.  258.  Cas.  1912D  449. 

Note :  Ann.  Cas.  1913C  1257.  '  20.  State  v.  Smith,  99  la.  26,  68  N. 

17.  ColKns  V.  State,  99  Miss.  47,  54  W.  428,  61  A.  S.  R.  219. 

So.  665,  Ann.  Cas.  1913C  1256.  21.  See  Evtoencb,  vol.  10,  p.  1000  et 

.     18.  State  V.  Murphy,  17  N.  D.  48,  seq.  ] 
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in  possession  of  evidence  which  should  have  been  but  was  not  ofPered 
on  the  trial;  it  is  not  permissible;  but  if  the  experiment  involves 
merely  a  more  critical  examination  of  an  exhibit  than  had  been 
made  of  it  in  the  court,  there  is  no  ground  of  objection.*  Where, 
in  a  criminal  case,  experiments  by  the  jurors  are  made  during  their 
deliberations  to  ascertain  facts  material  to  the  case,  but  not  included 
in  the  evidence,  this,  in  general,  constitutes  such  misconduct  as  will 
vitiate  their  verdict.  But  it  seems  that  when  the  experiments  are 
not  made  until  after  the  verdict  has  been  agreed  upon,  and  the  ver- 
dict is  clearly  right,  the  misconduct  will  not  constitute  error.*  There 
is  a  conflict  of  opinion  on  the  question  whether  in  a  prosecution  for 
unlawfully  selling  or  keeping  intoxicating  liquor,  or  in  any  other  case 
involving  the  question  whether  a  particular  liquor  is  intoxicating,  it 
constitutes  reversible  error  for  the  court  to  permit  the  jury  to  taste 
or  smell  the  Uquor  in  order  to  determine  whether  it  is  intoxicating. 
In  a  number  of  cases  it  has  been  held  that  it  is  error  for  the  court 
to  permit  the  jurors  to  taste  or  smell  the  liquor.*  Other  cases  have 
taken  the  position  that  it  is  not  an  improper  practice  and  con- 
stitutes no  error  for  the  court  to  permit  the  jurors  to  taste  or  smell 
the  liquor  in  question  in  order  to  ascertain  whether  it  is  intoxicating.* 
112.  Taking  Exhibits  to  Jury  Room;  In  General. — ^It  is  a  general 
rule  that  in  the  absence  of  statutory  direction  it  is,  in  great  meas- 
ure, left  to  the  sound  discretion  of  the  court  as  to  what  the  jury  will 
be  permitted  to  caxry  with  them  to  their  room  on  retiring  to  consider 
of  their  verdict.^  Under  this  rule  the  court  may  permit  the  jury 
to  take  to  the  jury  room  exhibits  in  the  case;  •  pleadings; '  plans  or 
diagrams  used  in  connection  with  the  admission  of  testimony,  though 

1.  Higgins  V.  Los  Angeles  Gas  &  El.  6.  State  v.  Stebbins,  29  Conn.  463, 
Co.,  159  Cal.  651,  115  Pac.  313,  34  79  Am.  Dec.  223 ;  State  v.  Young,  134 
L.R.A.(N.S.)  717  and  note.  la.  505,  110  N.  W.  292,  13  Ann.  Cas. 

2.  Note:  134  A.  S.  R.  1060  et  seq.   345  (holding  that  it  may  be  error  to 
8.  Note:  16  Ann.  Cas.  218  et  seq.       refuse  to  allow  tiie  jury  to  take  ex- 

4.  Schulenberg  v.  State,  79  Neb.  65,  hibits  to  the  jury  room) ;  Hopkins  v. 
112  N.  W.  304,  16  Ann.  Cas.  217  and  State,  9  Okla.  Crim.  104, 130  Pac.  1101, 
note.  Ann.   Cas.   1915B   736    (holding  that 

5.  State  V.  Toung,  134  la.  505,  110  where  the  defendant  consents  that  ex- 
.  N.  W.  292,  13  Ann.  Cas.  345;  Lang-  hibits  be  taken  to  the  jury  room,  the 

worthy  v.  Connelly,  14  Neb.  340,  15  request  should  be  granted). 
N.  W.  737,  45  Am.  Rep.  117;  Hopkins  7.  Phillips  v.  Runnels,  Morris  (la.) 
V.  State,  9  Okla.  Crim.  104,  130  Pac.  391,  43  Am.  Dec.  109  (holding  that  the 
1101,  Ann.  Cas.  1915B  736  and  note;  jury  are  not  required  to  take  all  the 
Little  Schuylkill  Navigation,  etc.,  Co.  papers  of  the  case  with  them  into  the 
V.  Richards,  57  Pa.  St.  142,  98  Am.  consulting  room) ;  Hitchins  v.  Frost- 
Dec.  209;  Pittsburgh  v.  Pittsburgh  Rys.  burg,  68  Md.  100,  11  Atl.  826,  6  A.  S. 
Co.,  234  Pa.  St.  223,  83  Atl.  273,  Ann.  R.  422 ;  Brazil  v.  Moran,  8  Minn.  236. 
Cas.  1913C  933  and  note;  State  v.  83  Am.  Dec.  772.  See  contra:  Good 
Lewis,  69  W.  Va.  472,  72  S.  E.  475,  v.  Martin,  1  Colo.  165,  91  Am.  Dec. 
Ann.  Cas.  1913A  1203.  706. 
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not  in  themselves  evidence ; '  calculations  and  statements  of  daim 
based  on  evidence  produced  at  the  trial ;  ^  evidentiary  papers,^^  such 
as  aflSdavits^*  and  depositions.^*  Tfhe  practice  at  the  common  law 
was  against  allowing  the  jury  to  have  the  papers  introduced  in  evi- 
dence ;  ^*  but  the  reasons  for  this  rule  have  in  large  part  disappeared 
and  so  it  is  now  generally  discretionary  with  the  trial  court  Under 
certain  statutes  it  may  in  fact  constitute  error  for  the  court  to  refuse 
to  send  out  with  the  jury  the  papers  and  books  received  in  evidence, 
where  the  request  is  made  by  either  party  that  this  be  done.^*  On 
the  question  as  to  the  propriety  of  allowing  the  use  of  law  books 
in  the  jury  room,  it  has  been  held  that  if  the  jury  in  a  criminal 
case,  after  retiring  to  deliberate  upon  their  verdict,  obtain  access  to 
£Hich  books  bearing  upon  the  case,  and  use  them,  it  is  misconduct 
which  will  vitiate  their  verdict^*  But  while  the  mere  fact  that  the 
jury  in  a  criminal  case  has,,  after  submission,  obtained  law  books 
bearing  on  the  case  is  sufficient  misconduct  to  vitiate  a  verdict  of 
guilty,  according  to  the  weight  of  authority,  this  will  not  constitute 
such  misconduct  when  the  defendant  was  not  prejudiced  thereby,  or, 
according  to  many  of  the  cases,  unless  it  is  shown  by  evidence  that 
it  affected  the  result  or  was  prejudicial  to  the  defendant^^  And 
authority  has  gone  to  the  extent  of  holding  that  where  an  officer  in 

8.  Wood  V.  Willard,  36  Yt.  82,  84  during  the  trial,  it  is  not  error  to  allow 
Am.  Dee.  659.  it  to  be  reread  to  the  jury  at  its  re- 

9.  Pittsburgh  v.  Pittsburgh  Rys.  Co.,  quest). 

234  Pa.  St.  223,  83  Atl.  273,  Ann.  Cas.  But  see  State  v.  Young,  134  la.  605, 
1913C  933  and  note.  110   N.   W.   292,  13  Ann.   Cas.   345 

10.  Note:  Ann.  Cas.  1915B  744  (cit-  (where,  under  the  statute,  while  books 
ing  authorities  to  the  effect  that  a  stat-  and  papers  in  evidence  may  be  taken 
ute  which  enumerates  the  ''papers"  to  the  jury  room,  depositions  may  not 
which  may  be  taken  to  the  jury  room  be  so  used) ;  and  Territory  v.  Eagle, 
is  not  to  be  construed  as  a  limitation  15  N.  M.  609,  110  Pae.  862,  Ann. 
of  the  discretionary  power  of  the  court  Cas.  1912C  81,  30  L.R.A.(N.S.)  391 
to  permit  the  juiy  to  have,  while  de-  (holding  that  a  dying  declaration  is, 
libcntiting,  exhibits  consisting  of  ar-  in  substance,  a  deposition  of  a  wit- 
tides  of  evidence).  ness,  and,  as  such,  cannot  be  sent  to 

11.  Seibert  v.  Price,  5  Watts  A  S.  the  jury  room). 

(Pa.  St.)  438,  40  Am.  Dec.  525  (hold-  13.  Chicago,  etc.,  R.  Co.  v.  Heiden- 
•ing  that  an  affidavit,  not  a  deposition,  reich,  254  111.  231,  98  N.  E.  567,  Ann. 
but  an  indispensable  part  of  the  case  Cas.  1913C  266;  State  v.  Toung,  134 
put  in  evidence  by  the  plaintiff  him-  la.  505,  110  N,  W.  292,  13  Ann.  Cas. 
self,  may  be  sent  to  the  jury  room).  345  (citing  authorities  to  this  effect 
Note:  Ann.  Cas.  1913C  498.  but  holding  to  the  contrary  rule). 

12.  Whithead    v.    Keyes,    3    Allen       Note :  134  A.  S.  R.  1051  et  seq. 
(Mass.)   495,  81  Am.  Dec.   672  and       14.  State  v.  Young,  134  la.  505, 110 
note;   Clark  v.  State,  28  Tex.  App.  N.  W.  292,  13  Ann.  Cas.  345. 

189,  12  S.  W.  729,  19  A.  S.  R.  817       16.  Reed  v.  Roberts,  26  Ga.  294,  73 
(holding  that  after  the  jury  has  re-  Am.  Dec.  210. 
tired,  and  has  disagreed  about  a  depo-       Note :  134  A.  S.  R.  1058. 
aition  which  was  introduced  in  evidence      16.  Note :  134  A.  S.  R.  1058.     Set 
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charge  of  a  jury,  in  a  criminal  case  by  their  request  but  without 
authority  of  the  court,  furnishes  them  with  an  atlas,  which  they 
examine  in  their  deliberations,  their  .verdict  of  conviction  is  void, 
in  the  absence  of  an  affirmative  showing  that  no  improper  influence 
was  thus  produced  on  the  jury.^' 

113.  Use  of  Papers  and  Exhibits  in  Jury  Room. — The  general  rule 
is  that  where  a  paper  which  should  not  properly  be  with  the  jury 
during  their  deliberations  has  been  sent  to  the  jury  room  through 
inadvertence  or  accident,  and  not  through  the  connivance  or  des^ign 
of  the  prevailing  party,  the  verdict  will  not  generally  be  set  aside 
on  that  account  if  it  does  not  appear  that  the  paper  was  of  a  char- 
acter to  prejudice  the  unsuccessful  party  or  that  other  circumstances 
rendered  the  reading  of  it  harmful.^®  But  where  a  paper  capable 
of  influencing  the  jury  in  favor  of  the  prevailing  party  was  improp- 
erly in  the  jury  room  during  the  deliberations  of  the  jury,  and  was 
read  by  the  jurors,  tiie  verdict  will  be  set  aside,  although  the  jurors 
may  think  they  were  not  influenced  by  the  paper.  And  the  pre- 
sumption is  that  a  paper  improperly  in  the  jury  room  was  read  wholly 
or  in  part  by  the  jurors.  Under  circumstances  where  a  paper  is 
improperly  handed  to  the  jury  by  the  prevailing  party  or  his  coun- 
sel, without  the  permission  of , the  court,  the  verdict  will  be  set  aside 
though  the  paper  is  immaterial  and  is  not  read  by  the  jury.**  Fol- 
lowing the  general  principle  stated,  though  the  practice  of  permit- 
ting the  jury  to  take  to  the  jury  room  such  articles  or  exhibits  unless 
the  defendant  consents  may  not  be  favored,  where  it  does  not  appear 
that  they  were  used  or  handled  by  the  jurors  in  a  manner  not  con- 
sistent with  the  evidence,  it  does  not  constitute  error.*®  It  cannot 
be  said  that,  by  taking  exhibits  to  the  jury  room,  the  jury  thereby 
receives  evidence  out  of  court ;  *  nor  that  the  taking  of  exhibits 
by  the  jury  constitutes  misconduct.*  And  even  if  exhibits  or  papers 
are  improperly  in  the  jury  room  it  has  frequently  been  held  Uiat, 
in  the  absence  of  a  showing  of  prejudice,  it  is  not  error.^  It  is  of 
course  clear  that  where  a  defendant  consented  that  exhibits  might  be 
taken  to  the  jury  room,  he  cannot  later  be  heard  to  say  that  it  was 

infra,  par.  113,  as  to  error  generally  104,  130  Pac.  1101,  Ann.  Cas.  1915B 

allowing  use  of  papers,  exhibits,  etc.,  736. 

in  the  jury  room.  1.  Hopkins  v.  State,  9  Okla.  Grim. 

17.  State  V.  Lantz,  23  Kan.  728,  33  104,  130  Pac  1101,  Ann.  Cas.  1916B 
Am.  Rep.  215.  736.     But  see  authorities  contra,  134 

18.  Birmingham   Ry.,   etc.,    Co.   v.  A.  S.  R.  1052  note. 

Mason,  144  Ala.  387,  39  So.  590,  6       2.  Hopkins  v.  State,  9  Okla.  Crim. 
Ann.  Cas.  929  and  note;  Schroeder  v.   104,  130  Pac.  1101,  Ann.  Cas.  1915B 
Lodge  No.  188,  92  Neb.  650,  139  N.   736. 
W.  211,  Ann.  Cas.  1914B  1173.  3.  Langworthy  v.  ConneUy,  14  Neb. 

19.  Note:  6  Ann.  Cas.  932  et  soq.       340,  115  N.  W.  737,  45  Am.  Rep.  117. 

20.  Hopkins  v.  State,  9  Okla.  Crim.       Note:  Ann.  Cas.  ini5B  744. 
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error   for  the  court  to  permit  it.*    And  where  the  defendant  made  no 
objeotdon  to  the  taking  of  an  exhibit  to  the  jury  roofia  at  the  time 
he   o€ijinot  complain  of  it  on  appeal.*    When  by  mistake  or  inad- 
vertoDce  on  the  part  of  a  juryman  or  the  court,  or  even  through  error 
cS  jvi^dgment  on  the  part  of  the  court,  an  article  has  been  taken  to 
their    room  by  the  jury  which  ought  not  to  have  been,  then  before 
a  verdict  will  be  .set  aside  for  that  cause,  it  must  appear,  either  from 
aa     examination  of  the  objectionable  article  itself,  or  from   facts 
Properly  presented  by  the  bill  of  exceptions,  that  such  article  must 
havo  been,  in  the  nature  of  the  case,  or  in  point  of  fact  was,  con- 
sidered by  the  jurj^  in  arriving  at  the  conclusion  reached  by  their 
verdict*     But  it  has  been  held  that  a  judgment  on  a  verdict  will 
1^  arrested,  where,  through  the  mistake  of  counsel,  a  paper,  which 
was  not  offered  in  evidence,  but  which  had  been  used  by  a  witness 
to  refresh  his  memory,  was  taken  by  the  jury  into  the  consultation 
room,  if  the  same  might  have  influenced  their  verdict.'    A  judgment 
will  not  be  reversed  on  the  ground  that  the  jury  took  to  the  jury 
room  certain  exhibits  introduced  in  evidence  by  the  people,  though 
the  defendant  did  not  give  the  consent  required  by  statute  to  such 
action,  where  it  appears  that  the  exhibits  thus  taken  had  been  exam- 
ined by  the  jury  during  the  trial,  and  it  further  appears  that  the 
defendant  made  no  objection  to  the  jury's  possession  of  them  until 
after  the  verdict  against  him  had  been  rendered,  and  it  does  not 
appear  how  the  jury  obtained  possession  of  the  papers  or  what  use 
they  made  of  them  while  in  the  jury  room.® 

114.  Acting  on  Personal  Knowledge. — ^In  ancient  times  the  estab-. 
lished  doctrine  in  England  was  that  without  the  production  of  any 
evidence  whatever  by  the  parties,  a  jury  found  their  verdict  upon 
their  own  private  knowledge  of  the  facts  in  controversy,  and  further 
had  the  right  to  be  governed  by  such  private  knowledge  as  well  as 
by  the  evidence  of  witnesses  delivered  in  court  on  the  trial,  the  oath 
of  the  jurors  to  find  according  to  their  evidence  being  considered  to 
mean  ttiat  they  should  do  so  to  the  best  of  their  own  knowledge.^ 
It  was  not  until  the  times  of  Edward  VI  and  Queen  Mary  that  the 
old  procedure  was  softened  by  the  selection  of  jurors  dispassionate 
and  indifferent  between   the  parties,  before  whom  witnesses   were 

4.  Saunders  v.  State,  4  Okla.  Crim.  83  Neb.  218, 119  N.  W.  458,  131  A.  S. 
264,  Ul  Pac.  965,  Ann.  Cas.  1912B  R.  636,  17  Ann.  Cas.  1047,  20  L.R.A. 
766.  (N.S.)  907. 

5.  Com.  V.  Phelps,  209  Mass.  396,  7.  Clark  v.  Whitaker,  18  Conn.  543, 
95  N.  E.  868,  Ann.  Cas.  1912B  566.        46  Am.  Dec.  337. 

6.  Bersch  v.  State,  13  Ind.  434,  74  8.  People  v.  Dolan,  186  N.  Y.  4,  78 
Am.  Dec.  263  and  note;  Langworthy  N.  E.  569,  9  Ann.  Cas.  453,  116  A.  S. 
V.  ConneUy,  14  Neb.  340,  15  N.  W.    R.  521. 

737, 46  Am.  Rep.  117;  Morris  v.  Miller,       9.  Note:  31  L.R.A.  489. 
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called  to  inform  their  consciences.*^  The  ancient  rule  was  continued 
in  force  longer  than  it  otherwise  would  have  been  by  the  fact  that 
jurors  were  fiable  to  the  penalties  of  attaint  for  a  false  verdict.  And 
it  was  retained  in  qui  tarn  actions  until  well  into  the  eighteenth 
century.  But  with  the  supplanting  of  the  practice  of  attaint  by  that 
of  new  trials  it  came  to  be  the  rule  that  a  juror  could  not  use  his 
personal  knowledge  of  the  subject  matter  of  the  controversy  unless 
he  was  sworn  and  gave  it  to  his  fellow  jurors  like  any  other  witness.^* 
The  modern  jury  must  arrive  at  their  verdict  from  evidence  regularly 
produced  in  the  course  of  the  trial  proceedings;  and  so  it  is  that  the 
jurors  cannot  act  on  their  personal  knowledge  in  arriving  at  a  ver- 
diet.**  Nor  are  they  privileged  to  influence  other  jurors  by  making 
statements  as  of  personal  knowledge  concerning  material  issues  in 
the  case.  If  such  statements  are  made  and  the  jury  thereby  influ- 
enced the  verdict  will  be  set  aside.*'  To  this  rule  no  exception  can 
be  admitted,  either  in  civil  or  criminal  cases.  In  criminal  case?, 
more  emphatically,  there  can  be  no  exception  because  among  the 
rights  absolutely  secured  by  the  constitution  to  the  accused  in  all 
criminal  prosecutions  is  the  ri^ht  to  be  confronted  with  the  witnesses 
against  him.**  It  must  be  observed,  however,  that  this  rule  does 
not  preclude  a  juror  from  applying  his  own  general  knowledge  and 
experience  to  the  examination  of  the  case  in  estimating  the  weight 
of  the  evidence.  To  this  extent  a  juror  may  properly  call  to  his  aid 
his  personal  knowledge,  learning,  and  experience,  yet  he  c^annot  act 
upon  his  knowledge  of  a  particular  fact  known  only  to  himself  and 
not  a  matter  of  common  observation  or  general  knowledge.**  There 
is  some  difference  of  opinion  among  the  courts  as  to  whether,  in 
applying  the  rule  with  reference  to  statements  of  jurors  as  to  facts 
within  their  personal  knowledge,  the  law  will  presume  that  the  ver- 
dict of  the  jury  was  influenced  by  such  statements,  or  whether  the 
defendant  must  affirmatively  show  that  he  has  been  prejudiced.  But 
according  to  the  weight  of  authority,  the  defendant  must  show  that 
he  has  been  prejudiced  by  the  statements,  or  at  least  they  must  be 
such  as  would  be  calculated  to  influence  the  mind  of  a  conscientious 
juror.** 

115.  Receiving  Evidence  or  Impressions  Out  of  Court. — ^The  courts 
have  imiformly  condemned  as  improper  the  reception  of  any  evidence 
by  the  jury  in  a  criminal  case  outside  of  that  produced  at  the  trial, 

10.  People  V.  Dunn,  157  N.  Y.  628,  489  and  note. 

62  N.  E.  572,  43  L.R.A.  247.  13.  People  v.  Dunn,  157  N.  Y.  528, 

11.  Falls  City  v.   Sperrv,  68  Neb.  52  N.  E.  572,  43  L.R.A.  247. 
420,  94  N.  W.  529,  4  Ann.  Cas.  272.  Note :  134  A.  S.  R.  1053  et  seq. 

12.  Falls  City  v.  Sperry,  68  Neb.  14.  Note:  134  A.  S.  R.  1053  et  seq. 
420,  94  N.  W.  529,  4  Ann.  Cas.  272;  15.  Notes:  31  L.R.A.  491;  4  Ann. 
State  V.  Gaymon,  44  S.  C.  333,  22  S.  Cas.  274. 

E.  305,  51  A.  S.  R.  861,  31  L.R.A.       16.  Note:  134  A.  S.  R.  1053  et  seq. 
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and  whenever  there  is  sufficient  ground  to  suspect  that  the  defendant 
has  been  prejudiced  by  the  reception  of  such  evidence^  the  verdict 
will  be  vitiated.*'  It  is  always  improper  for  a  juror  to  discuss  a 
cause  which  he  is  trying  as  a  juror,  or  to  receive  any  information 
about  it  except  in  open  court  and  in  the  manner  provided  by  the  law.*^ 
In  some  jurisdictions  it  is  the  rule  that  if  the  defendant  in  a  criminal 
case  has  or  may  have  been  prejudiced  by  the' reading  of  newspapers 
by  the  jury  while  in  the  discharge  of  their  duty,  the  verdict  will  be 
vitiated.**  But  while  jurors  should  never  read  the  newspaper  accounts 
of  the  progress  of  the  trial  for  fear  they  might  be  influenced  by  some- 
thing which  was  not  in  evidence  and  which  had  not  occurred  in  the 
view  of  the  jury,  yet  the  mere  reading  of  a  newspaper  account  of  a 
trial  does  not  necessarily  call  for  the  reversal  of  the  case,  if  the  article 
contained  nothing  of  an  unfair  or  prejudicial  character  and  gave  no 
intimation  to  the  jury  of  the  effect  of  any  evidence,  or  the  weight 
given  to  it  by  the  public,'*  or  that  there  is  nothing  more  than  a 
bare  possibility  that  the  verdict  had  been  affected.  In  order  to  justify 
a  reversal  the  facts  must  be  such  that  the  court  cannot  determine 
with  any  reasonable  certainty  whether  the  result  was  affected  or  not.* 
Where  articles  discussing  the  merits  of  a  case  are  shown  to  have  been 
publi^ed  during  the  trial  in  newspapers  of  general  circulation  in 
the  community,  it  cannot  be  presumed  upon  review,  against  the  find- 
ing of  the  trial  court,  that  they  were  read  by  the  jury,  if  there  is 
no  direct  evidence  to  that  effect.*  If  the  reading  of  newspapers  dur- 
ing the  trial  was  known  to  the  party  who  alleges  that  he  was  prejudiced 
and  he  made  no  objection  at  the  time,  he  cannot  have  the  verdict 
set  aside.  In  such  a  case  he  will  be  deemed  to  have  waived  the 
objection.* 

XV.  Separation  of  Jvky 

116.  In  General. — ^The  general  rule  in  civil  as  well  as  in  criminal 
cases  is  that  after  the  cause  has  been  submitted  and  the  jury  have 
been  charged,  they  must  be  kept  together  in  custody  of  a  sworn  officer, 
and  prevented  from  communicating  with  other  persons,  until  they 
have  agreed  on  their  verdict.*    That  they  be  kept  entirely  aloof  and 

17.  Note:  134  A.  S.  R.  1050.  159  S.  W.  193,  Ann.  Ca's.  1915C  957, 

18.  Capps  v.  State,  109  Ark.  193,  46  L.R.A.(N.S.)  741. 

169  8.  W.  193,  Ann.  Cas.  1915C  957,  1.  People  v.  Stokes,  103  Cal.  193, 

46  L.B.A.(N.S.)  741.  37  Pac.  207, '42  A.  S.  R.  102;  Bums 

19.  People  v.  Stokes,  103  CaL  193,  v.  State,  146  Wis.  373, 128  N.  W.  987, 
37  Pac.  207,  42  A.  S.  R.  102 ;  Styles  v.  140  A.  S.  R.  1081. 

State,  129  Ga.  425,  59  S.  E.  249,  12  2.  Fields  v.  Dewitt,  71  Kan.  676,  81 

Ann    Cas.  176  and  note.  Pac.  467,  6  Ann.  Cas.  349  and  note. 

Note:  134  A.  S.  R.  1056.  3.  Note:  Ann.  Cas.  1915C  962. 

20.  Capps  V.  State,  109  Ark.  193,  4.  Capps  v.  State,  109  Ark.  193, 159 
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free  from  contact  or  communication  with  other  parties  than  the  bail- 
iffs who  have  them  in  keeping  during  the  trial  is  absolutely  neces- 
sary if  the  case  is  to  be  tried  by  an  impartial  and  unbiased  jury, 
and  the  constitutional  rights  of  the  defendant  are  to  be  protected.* 
These  objects. can  be  obtained  only  by  selecting  competent  jurors 
and  by  not  permitting  them  to  separate  from  one  another  after  th^y 
have  been  sworn.*  But  the  rule  that  they  must  not  separate  does 
not  mean  that  the  jurors  must  not  physically  part  from  one  another, 
or  that  they  all  be  kept  within  the  narrow  compass  of  the  jury  box.'' 
The  ancient  rule  of  the  English  law  was  that  in  all  cases  a  jury  once 
sworn  and  charged  with  a  cause  could  not  be  discharged  or  permit- 
ted to  separate  before  they  had  agreed  on  their  verdict.  During  the 
trial,  which,  in  primitive  times,  occupied  but  a  single  day,  the  jurors 
were  kept  together  at  the  bar  of  the  court,  and  on  the  submission 
of  the  cause  they  were  placed  in  charge  of  a  sworn  officer,  and  kept; 
without  separation,  or  communication  with  other  persons,  and  with- 
out food,  drink,  fire,  or  light,  except  by  license  of  the  court  They 
were  in  fact  prisoners  of  the  court.®  And  if  the  jurors  did  not  agree 
before  the  rising  of  the  court  they  were  not  discharged,  but  were 
carried  around  the  circuit,  from  town  to  town,  in  a  cart.'  The  object 
of  this  ancient  and  rigorous  rule  was  apparently  twofold.  One  pur- 
pose was  to  prevent  the  possible  contamination  of  verdicts  by  extra- 
neous and  improper  influences.  Another  purpose  was,  however,  as 
we  gather  from  the  hardships  and  inconveniences  to  which  jurors 
were  subjected,  to  coerce  them  into  agreement.  Thus  duress,  care- 
fully excluded  from  all  other  dealings  and  transactions  of  men,  was 
made  the  presiding  genius  of  the  jury  room.*'  In  modem  times, 
however,  a  more  enlightened  notion  prevails,  and  although  there  are 
still  some  vestiges  of  the  doctrine  that  jurors  are  compelled  to  agree 
upon  a  verdict,  the  prominent  object  of  the  rules  respecting  the  seclu- 
sion of  juries  is  to  secure  them  from  improper  influences.**     It  is 

S.  W.  193,  Ann.  Cas.  1915C  957,  46       6.  McLain     v.     State,     10     Yerg. 
L.R.A.(N.S.)  741;  Nomaque  v.  People,   (Tenn.)  241,  31  Am.  Dec.  573. 
Breese   (lU.)    145,  12  Am.  Dec.  157       7.  Rex  v.  Crippen,  [1911]  1  K.  B. 
(holding  also  that  the  jury  must  be  149,  20  Ann.  Cas.  653  and  note, 
present  when  their  verdict  is  delivered       8.  Jones  v.  People,  6  Colo.  452,  45 
in  court).       *  Am.  R^p.  526;   State  v.  Hornsby,  8 

Notes:  35  Am.  Dec.  258;  43  Am.  Rob.  (La.)  554,  41  Am.  Dec.  305. 
Dec.  77;  134  A.  S.  R.  1040;  24  L.R.A.       Notes:  35  Am.  Dec.  257;  43  Am. 
(N.S.)  778,  783.  Dec.  75  et  seq.;  134  A.  S.  B.  1036;  10 

And  see  supra,  par.  108  et  seq.  Ann.  Cas.  890. 

5.  Com.  V.  Fisher,  226  Pa.  St.  189,      9.  Jones  v.  People,  6  Colo.  452,  45 
75  Atl.  204,  134  A.   S.  R.  1027,  26  Am.  Rep.  526. 
L.R.A.(N.S.)   1009;  McLain  v.  State,       10.  Note:  43  Am.  Dec.  76. 
10  Yerg.   (Tenn.)   241,  31  Am.   Dec.       11.  State  v.  Hornsby.  8  Rob.  (La.) 
573.  554,  41  Am.  Dec.   305;   Armleder  v. 

Note:  134  A.  S.  R.  1040.  Lieberman,  33   Ohio   St.  77,  31  Am. 
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obvious  that  the  greater  dangers  resulting  from  separations  of  tlie 
jury  lie  in  the  conduct  of  criminal  cases,  since  in  these  the  paramount 
human  interests  of  hfe  and  liberty  are  at  stake,  and  the  courts  are 
under  the  strictest  tests  and  scrutiny,  both  from  within  and  without, 
in  a  common  solicitude  for  justice.**  Owing  to  the  great  length  of 
modern  trials,  it  has  come  to  be  the  general  rule  in  this  country  to 
permit  the  jury  in  civil  cases  to  separate,  after  proper  admonition, 
during  the  recesses  and  adjournments  of  the  court,  before  the  cause 
is  finally  submitted.*'  In  such  cases  the  court  may,  in  its  discretion, 
especially  where  the  parties  tacitly  or  expressly  consent  thereto,  author- 
ize the  jury  to  seal  their  verdict  and  separate,  if  they  should  agree, 
during  an  adjournment,  and  to  return  the  verdict  so  sealed  upon 
the  coming  in  of  the  court.  But  generally  the  separation  of  the 
jury  in  a  civil  case  after  agreeing  On  their  verdict  and  before  return- 
ing it  into  court,  even  though  it  be  not  sealed,  is  not  sufficient  to 
vitiate  the  verdict  or  to  set  it  aside,  without  proof  of  some  further 
misconduct  prejudicial  to  the  substantial  rights  of  the  party  com- 
plaining of  such  separation.** 

117.  Modification  of  Common  Law  Rule;  Harmless  Separations. — 
In  general,  the  strict  rule  of  the  common  law  forbidding  the  separa- 
tion of  the  jury  has  been  modified  by  adopting  the  rule  that  the 
mere  temporary  separation  of  the  jury  is  not  sufficient  to  constitute 
reversible  error.*^  And  so,  in  the  absence  of  an  affirmative  showin^c; 
of  prejudice,  courts  will  not  ordinarily  interfere  with  a  verdict.** 
Especially  is  this  the  rule  where  some  of  the  jurors  separate  from 
the  rest  for  an  innocent  purpose ;  *'  or  where  the  separation  is  because 
of  the  illness  of  a  juror ;  **  or  on  an  emergency  where  it  becomes 
necessary  for  a  juror  to  leave  the  rest  of  his  fellows;  *•  or  during  a 

Rep.  530.    See  infra,  par.  117,  as  to  the  765,  30  L.R.A.  612;  Jones  v.  State, 

modification  of  the  original  rule.  13  Tex.  168,  62  Am.  Dec.  560  and  note. 

12.  See  infra,  par.  118  et  seq.,  as  to  Notes :  43  Am.  Dec.  80  et  seq. ;  Ann. 
the  rule  in  criminal  cases.  Cas.  1914A  737. 

13.  Fields  v.  Dewitt,  71  Kan.  676,  16.  State  v.  Spears,  134  La.  483,  64 
81  Pac.  467,  6  Ann.  Cas.  349.  So.   385,   Ann.   Cas.   1916A   250   and 

Note:  43  Am.  Dec.  78.  note;  State  v.  Harper,  101  N.  C.  761, 

14.  Note :  43  Am.  Dee.  76  et  seq.  7  S.  E.  730,  9  A.  S.  R.  46  and  note. 

15.  People  v.  Dotiglass,  4  Cow.  (N.       Note:  35  Am.  Dec.  258  et  seq. 

Y.)  26, 15  Am.  Dec.  332  (holding  also,       17.  State  v.  Oteri,  128  La.  939,  55 

however,  that  if,  during  the  progress   So.  582,  Ann.  Cas.  1912C  878;  Trim 

of  the  trial  of  an  indictment  for  mur-  v.  Com.,  18  Grat.  (Va.)  983,  98  Am. 

der,  jurors  separate  from  their  fellows,  Dec.  765. 

go  to  their  lodgings,  drink  spirituous       Note:  43  Am.  Dec.  87. 

liquors,  though  not  enough  to  affect       18.  Goersen   v.   Com.,   106  Pa.   St. 

them,  and  one  of  them  converses  on   477,  51  Am.  Rep.  534. 

the  subject  of  the  trial,  a  new  trial       Note:  20  Ann.  Cas.  656. 

must  be  granted) ;  Kirby  v.  Western       19.  Rex.  v.  Crippen,  [1911]  1  K.  B. 

Union  Tel.  Co.,  4  S.  D.  439,  56  N.  149,  20  Ann.  Cas.  653. 

W.  759,  57  N.  tV.  199,  46  A.  S.  R. 
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recess;  *•  or  for  brief  periods  even  without  being  admonished  by  the 
court.*  And  it  haa  been  held  that  where  the  jurors  were  kept  over 
night  in  two  rooms  in  a  hotel,  six  jurors  in  each  room,  under  charge 
of  deputy  sheriffs,  it  was  not  ground  for  setting  aside  the  verdict* 
There  must  be  in  addition  to  the  separation  some  improper  conduct 
on  the  part  of  the  jurors  or  some  improper  communication  to  justify 
thQ  disturbance  of  a  verdict.'  Where  it  affirmatively  appears  that 
in  all  the  separations  of  the  jury  no  communication  in  reference 
to  the  case  was  had  between  them  and  an  outside  party  and  that 
none  of  them  heard  anything  tending  to  influence  their  verdict,  there 
is  no  occasion  for  interference  with  the  verdict.*  An  involuntary 
separation  of  the  jury  from  overwhelming  necessity,  as  by  reason  of 
a  tempest,  or  fire,  or  the  like,  is  no  ground  for  impeaching  the  ver- 
dict made  on  reassembling.*^  But  the  circumstances  and  the  nature 
of  the  case  may  alter  the  rule,  and  so  where  during  the  trial  of  a 
capital  felony  the  jury  were  lodged  every  night  in  a  hotel,  and  where 
during  one  of  the  nights  pending  the  trial,  the  hotel  was  destroyed 
by  fire,  whereupon  the  jury  escaping,  became  separated  for  an  hour 
or  more,  some  of  them  mingling  with  the  crowd  about  the  fire,  others 
going  home,  it  was  held  proper  that  the  conviction  following  be  set 
aside,  and  this,  even  though  the  prisoner  did  not  object  to  Qie  con- 
tinuing of  the  trial,  but  refused  to  assent,  or  waive  any  right  or  advan- 
tage resulting  to  him  from  the  separation.*  The  necessity  for  guard- 
ing the  jury  against  improper  influences  does  not,  however,  preclude 
the  court  from  allowing  the  jury  such  recreations  as  may  be  helpful 
or  beneficial  in  relieving  the  physical  inaction  and  the  monotony 
incident  to  the  performance  of  their  duty.  And  so,  while  the  prac- 
tice of  allowing  jurors  impaneled  in  important  criminal  cases  to  attend 
public  entertainments  or  services  should  not  ordinarily  be  permitted, 
yet  where,  in  the  exercise  of  a  reasonable  discretion,  it  is  permitted,  in 
the  absence  of  any  showing  that  the  defendant's  rights  were  thereby 
prejudiced,  the  mere  fact  that  such  indulgence  was  granted  is  not  in 
itself  sufficient  reason  for  setting  aside  the  verdict.^    For  like  reason, 

20.  James  v.  State,  55  Miss.  57,  30  misconduct  generally. 
Am.  Rep.  496.  4.  Gamble  v.  State,  44  Fla.  429,  33 

1.  Kirby  v.  Western  Union  Tel.  Co.,  So.  471, 103  A.  S.  R.  150, 1  Ann.  Cas. 
4  S.  D.  105,  55  N.  W.  759,  57  N.  W.  285,  60  L.R.A.  547. 

199,  46  A.  S.  R.  765,  30  L.R.A.  612.  5.  Armeleder  v.  Lieberman,  33  Ohic 

2.  State  V.  Spears,  134  La.  483,  64  St.  77,  31  Am.  Rep.  530. 
So.   385,   Ann.   Cas.   1916A   250   and       Note :  43  Am.  Dec.  87. 

note.  6.  Early  v.  State,  1  Tex.  App.  248, 

3.  Rex  V.  Crippen,  [1911]  1  K.  B.  28  Am.  Rep.  409. 

149,  20  Ann.  Cas.  653  and  note.  Note :  43  Am.  Dec.  85. 

Notes :  43  Am.  Dec.  77  et  seq. ;  24  See  infra,  par.  118,  as  to  the  rule  in 
L.R.A.(N.S.)  .784;  and  see  generally  criminal  cases,  and  infra,  par.  119,  as 
the  cases  cited  in  tliis  paragraph.  to  that  in  capital  cases. 

See  infra,  par.  120  et  seq.,  as  to       7.  State  v.  Jeffries,  210  Mo.   302, 
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it  has  been  held  that  the  jury  may  be  taken  for  a  walk  or  on  other 
recreations  by  the  officer  having  them  in  charge,  provided  proper 
precautions  are  taken  to  prevent  any  outside  communication  with 
them.^  Where  the  jury,  by  permission  of  the*  court,  are  allowed  rec- 
reation but  are  not  separated  or  communicated  with  by  any  one  out- 
side their  body  and  liie  officer  in  charge,  it  has  been  held  that  this 
is  not  necessarily  misconduct,  or  conduct  by  which  the  prisoner  was 
in  any  way  prejudiced.*  Where  there  has  been  a  separation  for  a 
necessary  or  innocent  purpose,  the  courts  do  not,  as  a  general  rule, 
set  aside  a  verdict  merely  because  there  might  possibly  have  been 
misconduct;^*  although  some  authorities  declare  that  the  verdict 
should  be  set  aside  if  the  separation  was  such  as  merely  to  furnish 
opportunity  for  the  exercise  of  improper  influence.  The  presumption 
of  prejudice  arising  from  an  improper  separation  may  generally  be 
rebutted  by  an  affirmative  showing  that  the  separated  jurors  were 
not  so  communicated  with  as  to  injure  the  defendant.  And  the  affi- 
davit of  a  juror  that  he  was  not  tampered  with  during  his  separa- 
tion from  the  rest  of  the  jury  has  been  held  sufficient  in  some  cases 
to  rebut  this  presumption.*^  Even  in  those  cases  in  which  a  mere 
separation  is  held  not  to  vitiate  the  verdict,  the  courts  are  very  careful, 
however,  to  guard  the  rights  of  the  defendant,  where  any  indication 
of  misconduct  is  apparent.** 

118.  Rule  in  Criminal  Cases  Generally. — ^The  rules  which  obtain 
in  the  several  states  in  this  country  as  to  the  effect  of  a  separation 
of  the  jury  with  or  without  leave  of  the  court  are  by  no  means  uni- 
form. In  some  of  the  states  a  very  liberal  rule  is  applied  in  criminal 
cases;  *•  and  it  is  incumbent  upon  the  defendant,  according  to  some 
of  the  authorities,  to  show  that  he  has  been  prejudiced  by  the  separa- 
tion.** In  other  jurisdictions  the  doctrine  that  the  jury  must  be 
kept  together  in  all  such  cases  is  very  strictly  enforced,**  the  burden 
being  upon  the  state  to  show  that  no  prejudice  in  fact  resulted  from 
the  separation.**     In  still  others,  while  the  liberal  rule  prevails  in 

109  S.  W.  614,  14  Ann.  Cas.  624  and  absenting  of  some  of  the  jurors  from 

note.  the  remainder  of  the  jury,  after  they 

8.  Note:  14  Ann.  Cas.  635.  had  retired  from  court  for  the  night, 

9.  Jones  v.  State,  6  Colo.  462,  46  for  the  space  of  fifteen  or  twenty  min- 
Am.  Rep.  526.  utes,  without  their  being  in  charge  of 

10.  Note:  24  L.R.A.(N.S.)  777.  an  officer,  will  vitiate  the  verdict  of 

11.  Note:  1  Ann.  Cas.  287  et  seq.  conviction  in  the  case,  without  showing 

12.  Note:  24  L.R.A.(N.S.)  777.  in  addition  to  these  facts  that  the  ju- 

13.  See  supra,  par.  117.  rors  were,  after  th«ir  separation,  tam- 

14.  Notes:  24  L.R.A.(N.S.)  781;  1  peredwith). 

Ann.  Cas.  288.  Note :  43  Am.  Dec.  80,  82. 

15.  MeLain  v.  State,  10  Yerg.  16.  Armstrong  v.  State,  102  Ark. 
(Tenn.)  241,  31  Am.  Dec.  673  (holding  356,  144  S.  W.  195,  Ann.  Cas.  1914A 
that  the  separation  of  the  jury  on  the  734  and  note. 

trial  of  a  criminal  case,  caused  by  the       Notes:  24  L.R.A.(N.S.)  778  et  seq.; 
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cases  of  crimes  not  capital,  the  practice  and  the  presumptions  in  capital 
cases  are  exceedingly  strict.^^  Yet  in  such  cases  in  many  of  the  states 
the  jury  may,  in  the  discretion  of  the  court,  be  permitted  to  separate 
after  proper  admonition  not  to  converse  about  the  case  during  recesses 
and  adjournments. *®  Another  rule  is  that  separation  of  a  jury,  in  a 
criminal  case,  is  ground  for  reversal,  unless  it  was  with  the  prisoner's 
consent,  or  tJirough  misapprehension,  accident,  or  mistake,  on  the 
part  of  the  jury,  and  could  by  no  possibility  have  injured  the  pris- 
oner.^* With  reference  to  separations  of  the  jury  occurring  after 
the  submission  of  a  criminal  case  many  of  the  authorities  recognize 
the  rule  that  a  presumption  of  prejudice  will  arise  from  the  fact  of 
such  separation,  if  it  is  not  rebutted  by  the  prosecution ;  *•  and  the 
same  rule  has  been  applied  to  separations  without  consent  of  the  court, 
before  submission  of  the  case.*  However,  it  has  been  held  that  the 
mere  separation  of  a  jury,  after  the  submission  of  a  cause,  is  not  per 
se  suflScient  for  setting  aside  the  verdict.  It  must  appear  that  by 
reason  of  such  separation  there  is  a  strong  probability  that  the  jury 
has  been  tampered  with,  or  improperly  influenced  to  return  the  ver- 
dict which  is  sought  to  be  set  aside,*  or  that  some  injury  to  the  accused 
resulted  from  such  separation.*  There  is  considerable  conflict  of 
authority  on  the  question  as  to  whether  the  prisoner  in  a  criminal 
case  can  bind  himself  by  consenting  to  the  separation  of  the  jury. 
In  a  few  cases  it  has  been  held  that  even  if  the  defendant  consents 
to  a  separation  it  is  error;  *  while  in  othei*s  a  contrary  rule  is  ad- 
vanced.*^ Even  where  it  is  the  rule  that  a  defendant  may  consent 
to  a  separation,  he  cannot,  it  has  been  held,  consent  that  the  jurors 
may  go  unattended  by  an  officer. •  As  a  rule  where  no  objection  is 
made  to  the  action  of  the  court  permitting  the  jury  to  separate  before 
final  submission  and  where  no  proof  of  prejudice  to  the  prisoner  by 
reason  thereof  is  offered  in  support  of  said  motion  the  verdict  will 

1   Ann.   Cas.   287;   Ann.   Cas.   1914A       19.  McKinney  v.  People,  2  Gilman 

737.  (111.)  540,  43  Am.  Dec.  65  and  note. 

17.  Gamble  v.  State,  44  Fla.  429,  33  20.  People  v.  Adams,  143  Cal.  208, 
So.  471, 103  A.  S.  R.  150,  1  Ann.  Cas.  76  Pac.  954, 101  A.  S.  R.  92,  66  L.R.A. 
285,   60  L.R.A.   547;   Com.   v.  Eisen-  247. 

hower,  181  Pa.  St.  470,  37  Atl.  521,  59  Note :  Ann.  Cas.  1914A  738. 

A.  S.  R.  670.  1.  State  v.  Pancoast,  5  N.  D.  516, 

Notes:  43  Am.  Dec.  80,  84;  24  L.R.A.  67  N.  W.  1052,  35  L.R.A.  518. 

(N.S.)  779;  1  Ann.  Cas.  288.  2.  Beals  v.  Cone,  27  Colo.  473,  62 

See  infra,  par.  119,  as  to  the  rule  in  Pac.  948,  83  A.  S.  R.  92. 

capital  cases.  3.  Note:  43  Am.  Dec.  80. 

18.  Davis  V.  State,  15  Ohio  72,  45  4.  Notes:  43  Am.  Dec.  86;  24  L.R.A. 
Am.  Dec.  559;  Henring  v.  State,  106  (N.S.)  782. 

Ind.  386,  6  N.  E.  803,  7  N.  E.  4,  55       5.  State  v.  Ward,  48  Ark.  36,  2  S. 
Am.  Rep.  756.  W.  J  91,  3  A.  S.  R.  213. 

Note:  43  Am.  Dec.  80.  6.  Note:  24  L.R.A. (N.S.)  781  et  seq. 
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be  allowed  to  stand.'  Even  in  a  capital  case^  if  the  court  permits 
the  jury  to  separate  before  submission,  and  the  defendant  does  not 
object  until  after  verdict,  it  has  been  held  that  the  objection  is  waived.® 
In  cases  of  misdemeanor,  it  is  generally  conceded  that  the  courts 
have  the  same  discretion  as  in  civil  cases  as  to  permitting  the  jury 
to  separate  before  verdict.* 

119.  Rule  in  Homicide  Cases. — In  many  states  it  is  the  inflexible 
rule  that  the  jury  cannot  be  permitted  to  separate  in  a  capital  case, 
before  or  after  the  cause  is  submitted ;  *^  and  this  rule  is  enforced 
even  though  the  separation  is  with  the  prisoner's  consent.**  Stated 
in  other  terms,  the  rule  in  such  jurisdictions  is  that  in  capital  cases, 
upon  a  separation,  misconduct  and  abuse  will  always  be  presumed,*® 
and  the  burden  is  therefore  upon  the  state  to  show  that  the  separa- 
tion was  without  prejudice  to  the  accused,  the  presumption  being 
rebuttable  by  clear  and  convincing  proof.*'  These  cardinal  rules 
should  control  courts  in  dealing  with  the  conduct  of  jurors,  and 
especially  in  cases  where  a  defendant  is  on  trial  for  his  life.**  But 
even  though  the  presumption  of  prejudice  to  the  accused  prevails, 
the  mere  separation  of  jurors  impaneled  to  try  a  capital  case,  although 
an  irregularity,  is  not  a  sufficient  cause  for  setting  aside  the  verdict, 
if  the  court  is  satisfied  that,  under  all  the  circumstances,  the  prisoner 
has  not  sustained  any  injury  from  such  separation.**  Nor  does  it 
follow  that  an  injury  will  be  deemed  under  all  circumstances  to  have 
resulted,  or  that  the  verdict  should  be  set  aside.**  It  has  been  held 
that  the  silence  of  the  record  in  a  capital  case  on  the  point  as  to 
whether  the  juiy  was  kept  together  aflFords  no  presumption  that 
they  were  not  so  kept,  but  the  contrary,  and  if  the  jury  were  allowed 
to  separate,  without  the  prisoner's  consent,  he  must  show  that  fact 

7.  Armstrong  v.  State,  2  Okla.  Crim.  v.  Com.,  15  Pa.  St.  468,  53  Am.  Dec. 
567,  103  Pac.   658,  24  L.R.A.(N.S.)   605. 

776.  Note :  43  Am.  Dec.  84. 

8.  Hezming  v.  State,  106  Ind.  386,  6       12.  State  v.  Homsby,  8  Rob.  (La.) 
N.  E.  803,  7  N.  E.  4,  56  Am.  Rep.  554,  41  Am.  Dec.  305. 

756.  Note :  43  Am.  Dec.  84. 

Note:  24  L.R.A.(N.S.)  783.  13.  Com.  v.  Eisenhower,  181  Pa.  St. 

9.  Note:  43  Am.  Dec.  80.  See  sn-  470,  37  Atl.  521,  59  A.  S.  R.  670. 
pra,  par.  116,  as  to  the  rule  in  civil       14.  Com.  v.  Fisher,  226  Pa.  St.  189, 
cases.  75  AtL  204.  134  A.   S.  R.  1027,  26 

10.  State  V.  Homsby,  8  Rob.  (La.)   L.R.A.(N.S.)    1009;    Early   v.    State, 
654,  41  Am.  Dec.  305 ;  Peiffer  v.  Com.,  1  Tex.  App.  248,  28  Am.  Rep.  409. 

16  Pa.  St.  468,  53  Am.  Dec.  605 ;  Com.  15.  Gamble  y.  State,  44  Fla.  439,  33 

V.  Fisher,  226  Pa.  St.  189,  75  Atl.  204,  So.  471,  103  A.  S.  R.  150, 1  Ann.  Cas. 

134  A.  S.  R.  1027,  26  L.R.A.(N.S.)  285,  60  L.R.A.  547. 

1009.  16.  Com.  V.  Phelps,  209  Mass.  396; 

Note:  43  Am.  Dec.  84.  95  N.  E.  868,  Ann.  Cas.  1912B  566; 

See  also  Hohioide,  vol.  13,  p.  887.  Skates  v.  State,  64  Miss.  644,  1  So. 

11.  State  V.  Homsby,  8  Rob.  (La.)  843,  60  Am.  Rep.  70;  Goersen  v.  Com., 
554,  41  Am.  Dec.  305  and  note;  Peiffer  106  Pa.  St.  477,  51  Am.  Rep.  534. 
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by  a  bill  of  exceptions,  in  order  to  reverse  a  judgment  against  him.*' 
In  several  of  the  states  the  court  may  in  its  discretion  permit  the 
jury  to  separate  during  recesses  and  adjournments  in  the  progress  of 
a  protracted  trial,  even  in  a  capital  case,*®  and  the  provision  of  a 
criminal  procedure  statute  authorizing  the  court,  in  its  discretion, 
to  permit  the  separation  of  the  jury  at  any  time  before  the  final 
submission  of  the  cause  is  not  repugnant  to  the  constitution.**  But 
this  diF?retion  of  the  court  in  allowing  the  separation  of  the  jury 
should,  especially  in  trials  for  felonies,  be  exercised  with  the  utmost 
caution.**  Under  this  rule,  the  burden  of -showing  that  there  was 
prejudice  is  of  course  upon  the  defendant* 

XVT.  Misconduct  of  Jury 

120.  In  General. — ^It  is  a  universal  rule  that  misconduct  on  the 
part  of  a  jury  presumptively  vitiates  the  verdict.*  Misconduct  must, 
however,  be  such  as  to  warrant  the  belief  that  the  fairness  and  propri- 
ety of  the  trial  have  been  impaired ;  •  that  injury  has  resulted  there- 
from ;  *  and  generally,  where  prejudice  has  resulted  to  an  unsuccess- 
ful party  from  the  misconduct  of  the  jury,  it  must  appear  that  he 
was  not  concerned  in  such  misconduct.*  Impliedly,  a  verdict  should 
not  be  set  aside  for  every  trifling  error  of  law  by  the  court,  or  for 
every  trifling  misconduct  of  a  juror,  which  occurs  without  the  fault 
of  the  prevailing  party;  but  it  should  be  whenever  the  error  or  mis- 
conduct renders  it  reasonablv  doubtful  whether  the  verdict  has  been 
legitimately  procured.*  The  jury  being  composed  'of  twelve  individ- 
uals, the  misconduct  of  any  juror,  actual  or  implied,  by  which  a 
fair  and  due  consideration  of  the  case  may  have  been  prevented,  is 
misconduct  of  the  jury,  because  the  jury  can  only  act  as  a  unit,  and 
the  misconduct  of  one  of  the  members  cannot  be  eliminated,  and 

^  17.  McKinney  v.  People,  2  Oilman  71  S.  E.  609,  Ann.  Cas.  1913A  889,  50 

(111.)  540,  43  Am.  Dec.  65  and  note.  L.R.A.(N.S.)  933.    And  see  generally 

18.  Holt  V.  United  States,  218  U.  the  cases  cited  in  this  division  of  the 
S.  245,  31  S.  Ct.  2,  54  U.  S.  (L.  ed.)  subject. 

1021,  20  Ann.  Cas.  1138;  Armstrong  3.  Warner  v.  State,  56  N.  J.  L.  686, 
V.  State,  2  OUa.  Crim.  567,  103  Pac.  29  AtL  605,  44  A.  S.  R.  415.     See  in- 
658,  24  L.R.A.(N.S.)   776  and  note;  fra,  par.  121,  as  to  specific  acts  con- 
State  V.  McKee,  1  Bailey  L.   (S.  C.)  stituting  misconduct. 
651,  21  Am.  Dec.  499.  4.  Note :  35  Am.  Dec.  255. 
Note :  43  Am.  Dec.  83.  5.  State  v.  Wilson,  42  Wash.  56,  84 

19.  Armstrong  v.  State,  2  Okla.  Pac.  409,  7  Ann.  Cas.  418  and  note. 
Crim.  567,  103  Pac.  658,  24  L.B.A.  6.  State  v.  Watkins,  9  Conn.  47,  21 
(N.S.)  776.  Am.  Dec.  712;  Pettibone  v.  Phelps,  13 

20.  Armstrong  v.  State,  102  Ark.  Conn.  445,  35  Am.  Dec.  88  and  note; 
356,  144  S.  W.  195,  Ann.  Cas.  1914A  Jenkins  v.  State,  49  Tex.  Crim.  467, 
734  and  note.  93  S.  W.  726,  122  A.  S.  B.  812;  Mc- 

1.  Note:  24  L.R.A.(N.S.)  781.  Daniels  v.  McDaniels,  40  Vt  363,  94 

2.  State  V.  Harris,  69  W.  Va.  244,   Am.  Dec.  408. 
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therefore  in  such  cases  the  axstion  of  the  jury  ss  a  whole  is  invalid.* 
In  general,  matters  regarding  the  misconduct  of  the  jury  in  reaching 
a  verdict  in  a  criminal  case  are  particularly  cognizable  by  the  trial 
court,  and  unless  the  conclusion  reached  thereon  by  it  on  the  hearing 
is  clearly  wrong  and  unsupported  by  the  testimony,  an  appellate  court 
will  not  interfere.®  On  the  showing  of  misconduct  the  courts  make 
■\  distinction  between  irregularities  and  misconduct  occurring  within 
the  jury  room  and  misconduct  occurring  outside  of  the  jury  room 
during  the  progress  of  the  trial.  The  necessary  stability  of  judg- 
ments forbids  that  any  juror  should  ever  be  heard  to  testify  that 
the  verdict  was  arrived  at  through  an  improper  course  of  proceedings ; 
but  this  protection  is  extended  only  while  the  jury  is  acting  as  an 
organized  body,  presided  over  by  its  foreman.  When  the  jury  is  not 
acting  in  the  course  of  its  official  duty,  misconduct  of  its  members  - 
may  be  shown  by  the  affidavit  of  any  juror.*  Misconduct  of  a  juror, 
if  known  before  the  trial  closes,  must  then  be  brought  to  the  atten- 
tion of  the  court;  otherwise,  it  is  waived.^®  Accordingly,  an  objection 
to  the  misconduct  of  a  juror  in  expressing  an  opinion  or  prejudice 
during  the  trial,  if  known  to  the  party  at  the  time  of  its  occurrence 
and  not  made  the  subject  of  a  motion  to  the  court,  is  waived.*^  And 
very  properly  at  times  the  party  complaining  should  affirmatively 
show  that  he  was  not  aware  of  the  misconduct  or  disqualification  of 
the  juror  before  the  verdict  was  rendered.^* 

121.  Various  Acts  as  Constituting  Misconduct. — An  enumeration 
of  acts  constituting  misconduct  of  the  jury  would  cover  an  almost 
infinite  range  of  happenings,  and  to  make  such  an  enumeration,  even 
though  practicable,  would  serve  no  clear  or  definite  purpose.  Among 
the  acts  most  frequently  arising  in  this  connection  the  following 
are  mentioned  merely  to  point  the  way  to  more  specific  research. 
Misconduct  as  disclosed  in  the  authorities  consists  of  false  statements 
made  by  a  juror  upon  his  voir  dire  examination ;  *•  conversations 
had  with  jurors  or  in  their  presence;^*  unwarranted  discussions  of 

7.  Note:  134  A.  S.  R.  1034.  peachment  generaUy. 

8.  Douglas  V.  State,  58  Tex.  Crim.  10.  Pettibone  v.   Phelps,   13   Conn. 
122,  124  S.  W.  933,  137  A.  S.  R.  930.  445,  35  Am.  Dec.  88. 

9.  State  V.  Wilson,  42  Wash.  56,  84  11.  Note:  16  Ann.  Cas.  177. 

Pac.  409,  7  Ann.  Cas.  418.  12.  Alabama  Lumber  Co.  v.  Cross, 

Note :  6  Ann.  Cas.  290.  152  Ala.  562,  44  So.  563,  126  A.  S.  R. 

See  State  v.  Pancoast,  5  N.  D.  516,  55. 

67  N.  W.  1052,  35  L.R.A.  518  (to  the  13.  Pearcy  v.  Michigan  Mnt.   life 

effect  that  when  the  counter  affidavits  Ins.  Co.,  Ill  Ind.  59,  12  N.  E.  98,  60 

of  the  state  fully  meet  every   point  Am.  Rep.  673;  State  v.  Lauth,  46  Ore. 

raised  in  the  affidavits  showing  mis-  342,  80  Pac.  660, 114  A.  S.  R.  873. 

conduct  and  show  clearly  that  no  im-  Note:  50  L.R.A.(N.S.)   964  (citing 

proper     influences     were     used     or  also  authorities  contra), 

attempted  the  verdict  will  not  be  dis-  14.  McDaniels  v.  McDaniels,  40  Vt. 

turbed) ;  and  see  Vrrdict,  as  to  its  iui-  363,  94  Am.  Dec.  408. 
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a  former  trial ;  **  discussions  as  to  the  failure  of  the  accused  to 
testify  where  the  statute  prohibits  such  discussions;^*  expressions  of 
a  juror  indicating  prejudice,  partiality  or  antagonism  to  the  detri- 
ment of  the  defeated  party;  ^'  access  of  the  prevailing  party  to  the 
jury  or  to  a  juror  in  attempts  to  influence  the  verdict;  ^^  obtaining 
information  in  reference  to  the  controversy  outside  of  the  evidence 
adduced  at  the  trial;  ^*  separations  of  the  jury;  ^^  drinking  of  intoxi- 
cating liquors;^  acting  on  the  personal  knowledge  of  a  juror  or 
jurors.*  Among  the  acts  held  not  to  constitute  such  misconduct  as 
will  necessarily  warrant  a  reversal  may  be  mentioned  expressions 
of  opinion  by  a  juror  as  to  the  guilt  of  the  defendant,  uttered  while 
the  jury  are  in  the  jury  room  during  the  progress  of  the  trial,  and 
based  only  on  the  testimony  that  had  been  given ;  •  remarks  by  a 
juror  as  to  the  law  applicable  to  the  facta  of  the  case,  made  during  a 
controversy  between  him  and  counsel  in  the  course  of  the  latter's 
argument,  where  the  attorney  himself  was  not  without  fault,  and 
the  judge  promptly  sustained  an  objection  thereto,  and  as  far  as  he 

15.  State   V.   McCormick,   57   Kan.   Cas.  173  and  note. 

440,  46  Pac.  777,  57  A.  S.  R.  341.  18.  Pettibone  v.   Phelps,   13   Conn. 

Note:  15  Ann.  Cas.  361  (citing  au-  445,  35  Am.  Dec.  88;  Cottle  v.  Cottle, 
thorities  to  the  effect  that  a  discussion  6  Greenl.  (Me.)  140,  19  Am.  Dec.  200; 
by  jurors,  whether  before  agreement  as  Hilton  v.  Southwick,  17  Me.  303,  35 
to  the  guilt  of  the  defendant  or  after  Am.  Dec.  253  and  note  (but  holding 
such  agreement  and  before  the  assess-  that  where  the  juror  merely  rides  home 
ment  of  punishment,  of  a  former  con-  with  the  prevailing  party  during  the 
viction  of  the  defendant  amounts  to  re-  continuance  of  the  trial,  this  is  not  in 
versible  error,  even  though  the  jurors  itself  sufficient  ground  for  a  new 
state  that  they  were  not  influenced  by  trial) ;  Ensign  V.  Harney,  15  Neb.  330, 
such  discussion).  18  N.  W.  73,  48  Am.  Rep.  344  and 

But  see  Smith  v.  State,  52  Tex.  note. 
Crim.  344,  106  S.  W.  1161,  15  Ann.  Note:  6  Ann.  Cas.  290  (citing  au- 
Cas.  357  and  note  (to  the  effect  that  a  thorities  to  the  effect  that  any  attempt 
verdict  supported  by  the  evidence  in  made  by  a  party  to  the  suit  to  influence 
a  case  tried  according  to  law  should  not  the  jury  may  be  shown  by  the  affidavit 
be  set  aside  because  the  jury  referred  of  a  juror). 

to  or  discussed  a  former  trial  or  a  for-  19.  Dana  v.  Roberts,  1  Root  (Conn.) 
mer  conviction,  unless  the  court  may  134,  1  Am.  Dec.  36  and  note;  State  v. 
fairly  and  reasonably  see,  in  the  light  Perry,  121  U.  C.  533,  27  S.  E.  997.  61 
of  all  the  circumstances,  that  such  ref-  A.  S.  R.  683. 

erence  or  discussion  did  or  might  have  Note:  35  Am.  Dec.  256  (citing  au- 
prejudiced  the  appellant's  case.  It  thority  also,  however,  to  the  effect  that 
should  not  be  set  aside  because  of  the  simply  conversing  with  outsiders,  even 
mere  mention  of  such  former  convic-  about  the  subject  of  litigation,  is  not 
tion).  enough  to  warrant  a  reversal). 

16.  Carroll  v.  State,  50  Tex.  Crim.       20.  See  supra,  par.  116  et  seq. 
485,  97  S.  W.  859,  123  A.  S.  R.  851,      1.  See  infra,  par.  122  et  seq, 
14  Ann.  Cas.  426.  2.  See  supra,  par.  114. 

17.  McKahan  v.  Baltimore,  etc.,  R.  3.  State  v.  Aker,  54  Wash.  342,  103 
Co.,  223  Pa.  St.  1,  72  Atl.  251, 16  Ann.  Pac.  420,  18  Ann.  Cas.  972. 
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could  removed  any  prejudicial  effect  arising  therefrom ;  *  sleeping 
during  the  trial;*  visiting  by  the  jury  or  jurors,  during  the  trial, 
the  place  of  the  crime  in  charge  of  an  officer,  though  without  author- 
ity from  the  court,  unless  it  is  shown  that  tiie  accused  is  prejudiced 
thereby,*  and  the  improper  presence  and  use  of  exhibits  in  the  jury 
room.'  Mere  irregularities  of  a  trivial  and  nonprejudicial  nature 
on  the  part  of  the  custodian  of  the  jury  cannot  be  said  to,  be  mis- 
conduct of  the  jury.® 

122.  Drinking  Intoxicating  Liquors;  In  General. — ^The  drinking 
of  spirituous  liquors  by  jurors  while  in  the  discharge  of  their  duties 
is  uniformly  and  rightfully  condemned  by  the  courts,  though  there 
is  great  diversity  of  opinion  as  to  how  far  drinking  by  a  juror  may 
constitute  such  misconduct  that  the  verdict  should  be  set  aside.'  In 
some  jurisdictions  the  rule  has  been  declared  that  if  any  liquor  is 
drunk  by  a  juror  while  on  duty  the  verdict  cannot  stand.^®  This 
is  on  the  theory  that  the  use  in  any  degr^  of  that  which  stimulates 
the  passions  and  has  a  tendency  to  lessen  the  soundness  of  judgment 
is  itself  conclusive  evidence  that  the  party  who  has  the  right  to  the 
exercise  of  that  dispassionate  judgment  has  been  prejudiced  in  not 
having  it  as  perfect  as  it  existed  in  the  juror  when  accepted,  applied 
to  the  determination  of  the  cause. *^  In  other  jurisdictions  it  is  a 
well  settled  rule  that  drinking  intoxicating  liquor  during  the  trial 
is  not  such  misconduct  of  the  jury  as  vitiates  the  verdict,  unless  the 
drinking  is  to  such  an  extent  as  to  produce  intoxication ;  **  or  unless 
it  was  furnished  by  the  party  in  whose  favor  the  verdict  was  after- 
ward rendered,  or  unless  the  circumstances  were  such  as  to  create  a" 
reasonable  belief  that  the  drinking  may  have  improperly  influenced 
the  verdict. ^^  In  still  other  jurisdictions  it  is  the  rule  that  a  verdict 
is  not  vitiated  by  the  fact  that  some  members  of  the  jury  drank 
intoxicating  liquors  during  the  trial  and  before  the  submission,  unless 

4.  Schwartz   v.    McQuaid,   214   111.  98  Am.  Dec.  765. 

•357,  73  N.  E.  582,  105  A.  S.  R.  112.  9.  Notes :  134  A.  S.  R.  1034,  Ann. 

5.  Note :  35  Am.  Dee.  258.  Cas.  1916A  939. 

6.  Warner  v.  State,  56  N.  J.  L.  686,  .   10.  People  v.  Douglass,  4  Cow.  (N 
29  Atl.  505,  44  A.  S.  R.  415.  Y.)  26,  15  Am.  Dec.  332. 

Note:  134  A.  S.  R.  1051.  H.  Note:  134  A.  S.  R.  1035. 

But  see  State  v.  Perry,  121  N.  C.  12.  Myers  v.  State,  11  Ark.  399, 163 

533,  27  S.  E.  997,  61  A.  S.  R-  683  S.  W.  li77,  Ann.  Cas.  1916A  933  and 

(holding  that  if  the  jury  upon  visUing  note;  Brown  v.  State,  137  Ind.  240, 

the  scene  of  the  alleged  crime  question  36  N.  E.  1108,  45  A.  S.  R.  180  and 

a  passer-by  and  from  him,  or  other-  note;  Easterly  v.  Gater,  17  Okla.  93, 

wise,  elicit  other  evidence  than  that  qf-  8^  Pac.  853,  10  Ann.   Cas.  888  and 

fered    upon   the   trial,    this    is    error  note. 

whether  such  visit  of  the  jury  was  by  13.  Alabama  Lumber  Co.  v.  Cross, 

leave  of  court  or  not).  152  Ala.  562,  44  So.  563,  126  A.  S.  R. 

7.  See  supra,  par.  112.  55.     See  infra,  par.  123,  as  to  drink 

8.  Trim  v.  Com.,  18  Grat.  (Va.)  983,  furnished  by  a  party  to  the  action. 
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it  is  shown  that  the  defendant  was  thereby  prejudiced^  and  it  haa 
been  held  that  there  is  no  good  reason  for  making  any  distLnction 
between  civil  and  criroinal  causes  in  the  application  of  this  rule.^^ 
There  is  no  dissent  on  the  point  that  an  excessive  use  of  liquors  by 
a  juror  during  the  trial  or  deliberations  of  the  jury  is  such  miscon- 
duct as  will  vitiate  the  verdict.**  Where  a  party  seeks  to .  have  a 
verdict  set  aside  on  the  ground  that  one  of  the  jurors  was  in  such 
a  state  of  intoxication  at  the  time  of  the  final  consideration  of  the 
case  that  he  could  not  properly  consider  it,  the  rule  is  declared  that 
he,  to  be  successful^  must  afiirmatively  show  that  he  was  not  aware 
of  the  misconduct  or  disqualification  of  the  juror  before  the  verdict 
was  rendered.**  Another  rule,  however,  is  to  the  eflfect  that  if  the 
correctness  of  the  verdict  is  doubtful,  and  it  is  shown  that  jurors 
drank  intoxicating  liquors  during  their  deliberations,  the  state  must 
show  that  no  injury  resulted.  The  doctrine  that  the  mere  drinking 
of  intoxicating  liquors  by  a  juror,  at  his  own  expense,  while  in  the 
discharge  of  his  duty,  is  not  of  itself  such  misconduct  as  will  require 
setting  aside  the  verdict  has  been  held  in  most  jurisdictions  to  apply 
when  the  drinking  was  done  while  the  jury  were  deliberating  upon 
their  verdict,  as  well  as  when  it  was  done  before  the  case  was  sub- 
mitted.*' When  a  juror  uses  intoxicating  hquor  as  a  remedy  for  an 
unfeigned  illness,  under  which  he  is  manifestly  laboring  at  the  time, 
and  not  as  a  beverage,  the  courts  are  in  accord  that  such  use  is  not 
sufficient  ground  for  a  new  trial.*®  In  a  few  instances  in  the  trial 
of  civil  causes,  the  courts  have  refused  to  set  aside  a  verdict  where 
the  counsel  for  the  losing  party,  with  full  knowledge  of  the  miscon- 
*duct  of  the  jurors,  made  no  objection,  or  consented  to  the  continu- 
ance of  the  trial ;  holding  in  such  cases  that  the  objection  was  waived.** 
If  some  of  the  jurors  accept  drink  at  the  expense  of  a  party  to  the 
action,  whose  adversary  is  also  included  in  and  accepts  the  invitation 
to  drink,  he  thereby  contributes  to  the  misconduct  of  the  jurors,  and 
cannot,  after  failing  to  object  until  a  verdict  against  him,  avail  him- 
self of  the  irregularity  as  a  means  of  escape  from  the  verdict.** 

123.  Liquors  Served  by  Parties,  Counsel,  Witnesses,  Jurors,  or' 
Strangers. — ^The  great  weight  of  authority  holds  that  a  verdict  ren- 

14.  State  V.  Brace,  48  la.  530,  30       16.  Alabama  Lumber  Co.  v.  Cross, 
Am.  Rep.  403.  152  Ala.  562,  44  So.  563, 126  A.  S.  R. 

15.  Brown  v.  State,  137  Ind.  240,  36  55. 

N.  E.  1108,  45  A.  S.  R.  180  and  note;  17.  Note:  134  A.  S.  R.  1039  et  seq. 
State  V.  Broussard,  41  La.  Ann.  81,  18.  Note :  10  Ann.  Cas.  891  et  seq. 
5  So.  647,  17  A.  S.  R.  396;  Com.  v.  19.  Richardson  v.  Foster,  73  Miss. 
Fisher,  226  Pa.  St.  189,  75  Atl.  204,  12,  18  So.  573,  55  A.  S.  R.  481  and 
134  A.  S.  R.  1027,  26  L.R.A.(N.S.)  note. 
1009;  Underwood  v.  Old  Colony  S.  R.  Note:  10  Ann.  Cas.  891. 
Co.,  31  R.  I.  253,  76  Atl.  766,  Ann.  20.  Bradshaw  v.  D(>,'enhart,  15 
Cas.  1912A  1318  and  note.  Mont.  267,  39  Pac.  90,  48  A.  S.  R.  677. 

Note:  10  Ann.  Cas.  889.  Note:  Ann.  Cas.  1912A  1323. 
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d^red  by  a  jury  any  of  whose  members  has  been  treated  by  one  hav- 
ing an  interest  in  the  case  must  be  set  aside,  and  in  nearly  all  cases 
the  rule  is  applied  without  regard  to  its  actual  influence  on  the  ver- 
dict.* It  has  been  held  that  the  court  should  set  aside  a  verdict,  if 
for  no  other  reason,  upon  the  ground  of  public  policy,  and  the  neces- 
sity of  the  honest  and  impartial  administration  of  justice.*  And 
where,  therefore,  spirituous  liquors  are  circulated  among  the  jurors, 
even  by  the  consent  of  the  parties,  it  is  a  fatal  error,  for  which  the 
judgment  must  be  set  aside.*  In  general,  the  rule  applying  to  the 
treating  of  jurors  by  a  party  to  the  action  applies  also  to  treating 
by  the  party's  attorney.*  But  a  few  courts  qujJify  the  general  rule 
by  holding  that  the  mere  furnishing  of  drink  within  the  limits  of 
ordinary  hospitality  will  not  be  ground  for  granting  a  new  trial, 
where  it  appears  that  the  liquors  were  not  furnished  for  any  improper 
purpose  and  that  their  use  had  no  influence  upon  the  verdict.  In 
cases  where  spirituous  liquors  are  furnished  to  a  juror  at  the  expense 
of  the  prosecuting  attorney,  the  courts  will  set  the  verdict  aside  in  the 
absence  of  an  adequate  explanation  on  the  part  of  the  prosecuting 
attorney  that  no  harm  was  intended  and  none  done.*  Where  treat- 
ing is  done  by  witnesses  the  rule  is  naturally  not  so  strict;  and  so 
it  has  been  held  that  no  necessity  for  interference  with  the  verdict 
arises  where  a  witness  innocently  and  inadvertently  treats  the  jurors 
during  the  progress  of  the  trial.*  For  like  reason  treating  by  a  stranger 
may  not  be  so  reprehensible  that  the  verdict  will  be  vitiated.'  Accord- 
ing to  the  weight  of  modem  authority,  the  use  of  intoxicating  liquors 
by  the  jurors  at  their  own  expense  while  in  the  discharge  of  their 
duty  is  not  ground  for  setting  aside  the  verdict  unless  injurious  con- 
sequences resulted  therefrom;  *  or  unless  there  are  grounds  for  believ- 
ing that  the  effect  of  the  intoxicating  liquors  thus  taken  was  such  as 
to  impair  the  juror's  reasoning  powers,  influence  his  passions,  or 

1.  Scott  v,  Tubbs,  43  Colo.  221,  95  267,  39  Pac.  90,  48  A.  S.  R.  677. 
Pac.  540,  19  L.R.A.(N.S.)    733.  and       3.  Rose  v.  Smith,  4  Cow.  (N.  Y.)  17, 
note;    Bradshaw    v.    Degenhart,    15  15  Am.  Dec.  331. 

Mont.  267,  39  Pac.  90,  48  A.  S.  R.       Note:  19  L.R.A.(N.S.)  737. 
677  (holding  also  that  the  burden  of       4.  Note:  19  L.RA.(N.S.)  733  et  seq. 
proving  that  the  treating  was  not  done       5.  Note:  10  Ann.  Cas.  891  et  seq. 
with  the  desire  to  influence  the  juror,       6.  Note:  19  L.R.A.(N.S.)  737. 
and  did  not  have  that  effect,  must  be       7.  Note:  Ann.  Cas.  1912A  1323. 
assumed  by  the  party  who  paid  for  the      8.  Jones  v.  People,  6  Colo.  452,  45 
refreshments);  Phillipsburgh  Bank  v.  Am.  Rep.  526;  State  v.  Bruce,  48  la. 
Fulmer,  31  N.  J.  L.  52,  86  Am.  Dec.  530,  30  Am.  Rep.  403;  SUte  v.  West, 
193;  Pickens  v.  Coal  Rixer  Boom,  etc.,  69  Mo.  401,  33  Am.  Rep.  506;  State  v. 
Co.,  58  W.  Va.  11,  50  S.  JE.  872,  6  Ann.  Baber,  74  Mo.  292,  41  Anu  Rep.  314; 
Cas.  285  and  note.  '^  Territory  v.  Burgess,  8  Mont  57,  19 

-  Notes :  10  Ann.   Cas.  890  et  seq. ;  Pac.  558, 1  L.R.A.  808. 
Ann.  Cas.  1912A  1323.  Note :  134  A.  S.  R.  1035. 

2.  Bradshaw  v.  Degenhart,  15  Mont. 
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have  an  improper  influence  upon  his  opinion.*  While  this  is  the 
rule  the  courts  are  more  strict  in  its  application  in  criminal  actions 
than  in  civil  actions,  and  especially  when  capital  offenses  are  involved, 
reversing  the  verdict  on  slight  evidence  of  intoxication  on  the  part 
of  any  juror. *^  And  so  it  may  be  proper  that  the  verdict  be  set 
aside  on  the  ground  that  the  jury  drank  liquors  of  their  own  pro- 
curement, after  retiring  to  deliberated^ 

124.  Use  of  Liquors  in  Homicide  Cases. — As  to  the  use  of  intoxi- 
cating liquors  by  juries  in  capital  trials,  practically  the  same  rule 
applies  that  appertains  to  separations  by  the  jury  in  such  cases.  If 
intoxicants  be  shown  to  have  been  used  by  the  jury,  tHe  presumption 
arises  in  favor  of  the  convicted  defendant  that  it  resulted  injuriously 
to  him,  and  the  burden  is  on  the  state  to  show  affirmatively,  to  the 
entire  satisfaction  of  the  court,  that  its  use  was  to  such  a  limited  and 
moderate  extent  aa  completely  and  satisfactorily  to  negative  any  harm 
to  the  defendant  from  its  use  by  the  jury  or  any  member  thereof.** 
The  courts  will  not  permit  a  jury,  charged  with  passing  upon  the 
life  of  a  prisoner,  to  receive  and  use  intoxicating  liquors  while  they 
have  the  prisoner  in  charge ;  *•  and  they  will  very,  properly  and  unhes- 
itatingly set  aside  a  verdict  imposing  the  death  penalty  when  a  juror 
or  the  jurors  are  so  disregardful  of  the  rights  of  an  accused  person 
or  of  the  solemnity  of  their  duty  as  to  find  such  a  verdict  under  such 
circumstances.**  However,  it  has  been  held  that  the  use  of  intoxi- 
cants by  a  jury  in  a  capital  case  after  retirement  will  not  vitiate  the  ver- 
dict unless  it  was  affected  thereby,  or  the  drink  was  supplied  by  an 
interested  party;  **^  or  unless  it  appears  that  intoxication  or  other 
improper  conduct  was  the  result,**  or  that  the  defendant  was  preju- 
diced thereby.*'  And  it  has  also  been  held  that  the  drinking  of 
liquor  by  jurors,  in  a  murder  case,  after  having  retired  to  consider 
their  verdict,  is  not  of  itself  ground  of  error  where  it  appears  that 
the  quantity  drunk  was  small  and  that  no  intoxication  or  any  mental 
or  other  unfitness  resulted  therefrom.*®  The  fact  that  a  juror,  in 
a  prosecution  for  homicide,  during  the  progress  of  the  trial  used  intox- 

9.  Underwood  v.  Old  Colony  St.  R.    (N.S.)    1009;    Com.    v.    Wormley,    8 
Co.,  31  R.  I.  253,  76  Atl.  766,  Ann.   Grat.  (Va.)  712,  56  Am.  Dec.  162. 
Cas.  1912A  1318.  14.  Brown  v.  State,  137  Ind.  240,  36 

10.  Note:  10  Ann.  Cas.  891  et  seq.  N.  E.  1108,  45  A.  S.  R.  180. 

11.  Jones  V.  State,  13  Tex.  168,  62  15.  State  v.  Baber,  74  Mo.  292,  41 
Am.  Dec.  550  and  note.  Am.  Rep.  314. 

12.  Gamble  v.  State,  44  Fla.  429,  33  16.  State  v.  West,  69  Mo.  401,  33 
So.  471, 103  A.  S.  R.  150, 1  Ann.  Cas.  Am.  Rep.  506. 

285,  60  L.R.A.  547.  17.  Jones  v.  People,  6  Colo.  452,  45 

13.  People  V.  Gray,  61  Cal.  164,  44  Am.  Rep.  526. 

Am.  Rep.  549;  Davis  v.  State,  35  lud.       Note:  134  A.  S.  R.  1037. 

496,  9  Am.  R«p.  760  and  note;  Com.       18.  Territory  v.  Burgess,  8  Mont.  57, 

V.  Fisher,  226  Pa.  St.  189,  75  Atl.  204,   19  Pac.  558,  1  L.R.A.  808. 

134  A.  S.  R.  1027  and  note,  26  L.R.A. 
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icaling  liquor,  combined  with  other  curative  agents,  as  a  medicine, 
without  medical  advice,  will  not  vitiate  the  verdict  in  the  absence 
of  any  showing  that  it  was  so  used  without  the  knowledge  of  the 
prisoner  or  his  counsel,  or  that»  its  effects  were  intoxicating.^* 

XVII.  Discharge 

125.  In  General. — ^It  was  at  one  time  thought  that,  in  criminal 
cases,  a  juror  could  not  without  giving  a  verdict  be  withdrawn,  or  a 
jury  discharged,  when  swom.**^  But  this  rule  has  given  way  to  the 
more  reasonable  one  now  universally  recognized  that  the  court  may 
discharge  a  jury  whenever  an  absolute  or  compelling  necessity  foi 
so  doing  existe ;  but,  in  criminal  cases  especially,  only  when  such  neces- 
sity exists.^  And  so  in  criminal  cases  the  jury  may  be  discharged 
without  the  consent  of  the  accused,  where,  for  instance,  the  court  is 
compelled  by  law  to  adjourn  before  the  jury  can  agree  on  a  verdict; 
or  where  the  prisoner's  misconduct  places  it  without  the  power  of 
the  jury  to  examine  his  case  correctly;  or  where  there  is  no  reason- 
able possibility  that  the  jury  will  agree  on  a  verdict;  *  or  where,  other- 
wise, an  absolute  necessity  exists.'  Where  the  discharge  is  author- 
ized by  reason  of  some  legal  necessity  the  accused  may  be  again 
tried  upon  the  same  charge  without  such  proceeding  constituting 
any  protection.*    Or,  stated  in  another  way,  the  discharge  of  a  jury 

19.  State  V.  Morphy,  33  la.  270,  11  L.  (S.  C.)  1,  33  Am.  Dec.  90  and  note; 
Am.  Rep.  122.  Mahala  v.  State,  10  Yerg.  (Tenn.)  532, 

20.  Nugent  v.  State,  4  Stew.  &  P.  31  Am.  Dec.  591,  overruled  on  another 
(Ala.)  72,  24  Am.  Dec.  746;  Andrews  point  by  State  v.  Pool,  4  Lea  (Tenn.) 
V.  State,  174  Ala.  11,  56  So.  998,  Ann.  363;  Williams  v.  Com.,  2  Grat.  (Va.) 
Cas.  1914B  760;  Dreyer  v.  People,  188  567,  44  Am.  Dec.  403;  State  v.  Barnes, 
lU.  40,  58  N.  E.  620,  59  N.  E.  424,  58  54  Wash.  493,  103  Pac.  792,  23  L.R.A. 
L.R.A.  869;  People  v.  Sheldon,  156  N.    (N.S.)  932. 

Y.  268,  50  N.  E.  840,  66  A.  S.  R.  564,       Note :  Ann  Cas.  1914B  775. 
41    L.R.A.    644.     See   also   Criminal       See  infra,  par.  126,  as  to  the  power 
Law,  vol.  8,  p.  153.  of  the  court  to  determine  the  necessity 

1.  Andrews  v.  State,  174  Ala.  11,  56  in  the  exercise  of  its  discretion;  and' 
So.  998,  Ann.  Cas.  1914B  760  and  note;  see  infra,  par.  128,  as  to  discharge  of 
State  v.  Stebbins,  29   Conn.  463,  79  jury  or  juror  in  case  of  sickness  or  in- 
Am.  Dee.  223;  State  v.  Smith,  44  Kan.  sanity.    And  see  generally.  Criminal 
75,  24  Pac.  84,  21  A.  S.  R.  266,  8  Law,  vol.  8,  pp.  15^-160. 
L.R.A.   774;    State  v.   Hansford,   76      2.  See  Criminal  Law,  vol.  8,  pp. 
Kan.  678,  92  Pac.  551, 14  L.R.A.(N.S.)   157,  158.     See  also  infra,  par.  127,  as 
648;   State  v.  Moor,  Walker   (Miss.)   to  discharge  in  case  of  disagreement. 
134,  12  Am.  Dec.  641  and  note;  People       3.  Com.  v.  Cook,  6  Serg.  &  R.  (Pa.) 
V.  Barrett,  2  Caines   (N.  Y.)   304,  2  577,  9  Am.  Dec.  465;  State  v.  McKee, 
Am.  Dec.  239;  People  v.  Goodwin,  18  1  Bailey  L.  (S.  C.)  651,  21  Am.  Dec. 
Johns.  (N.  Y.)  187,  9  Am.  Dec.  203;  499    and    note.    See    also    Criminal 
Com.  V.  Cook,  6  Serg.  &  R.  (Pa.)  577,  Law,  vol.  8,  p.  154. 
9  Am.  Dec.  465;  State  v.  Nelson,  19       4.  Logan  v.  United  States,  144  U. 
R.  I.  467,  34  Atl.  990,  61  A.  S.  R.   S.  263,  12  S.  Ct.  617,  36  U.  S.  (L.  ed.) 
780,  33  L.R.A.  559;  State  v.  Ray,  Rice  429;  In  re  Allison,  13  Colo.  625,  22 
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in  a  criminal  case,  without  the  consent  of  the  accused^  and  not  called 
for  by  some  pressing  necessity,  operates  as  an  acquittal,^  since  a  per- 
son cannot  be  put  twice  in  jeopardy  for  the  same  offense.*  Hence 
it  is  that  where  after  the  jury  are  impaneled  and  sworn,  and  the  recep- 
tion of  evidence  is  commenced,  a  discharge  of  the  jury  without  consent 
of  the  defendant,  and  without  sufficient  reason,  will,  ordinarily,  bar 
a  further  trial.'  It  has  been  held,  however,  that  the  discharge  of  a 
jury  impaneled  upon  a  trial  under  a  void  indictment  does  not  entitle 
the  defendant  to  his  release.^  And  where  a  verdict  in  a  felony  case 
is  inadvertently  received  in  the  absence  of  the  prisoner,  and  for  this 
reason  is  void  and  amounts  to  acquittal,  although  his  counsel  were 
present  and  did  not  object,  the  error  cannot  be  cured,  after  the  jury 
have  been  discharged,  by  immediately  reassembling  tiie  jury,  exam- 
ining on  oath  those  who  had  left  the  court  room  and  again  receiving 
the  verdict  in  the  presence  of  the  prisoner.*    As  a  rule,  the  court 

Pac.  820,  16  A.  S.  R.  224,  10  L.R.A.  (N.S.)  1115;  Ann.  Caa.  1914B  774. 
790;  State  v.  Woodruff,  2  Day  (Conn.)  6.  People  v.  Barker,  60  Mich.  277, 
504,  2  Am.  Dec.  122  (to  the  effect  that  27  N.  W.  539, 1  A.  S.  R.  501  (holding 
a  right  to  discharge  the  jury  implies  that  an  accused  is  not  in  jeopardy,  un- 
that  the  defendant  may  be  twice  put  til  a  jury  of  twelve  competent  men  are 
on  trial) ;  Dreyer  v.  People,  188  111.  selected  and  sworn) ;  United  States  v. 
40,  58  N.  E.  620,  59  N.  E.  424,  58  Aurandt,  15  N.  M'.  292, 107  Pac.  1064, 
L.R.A.  869;  State  v.  Hansford,  76  27  L.R.A.(N.S.)  1181  and  note;  Hi- 
Kan.  678,  92  Pac.  551, 14  L.R.A.(N.S.)  lands  v.  Com.,  Ill  Pa.  St.  1,  2  Atl.  70, 
548;  State  v.  Moor,  Walker  (Miss.)  56  Am.  Rep.  236;  State  v.  McKee,  1 
134,. 12  Am.  Dec.  541;  Price  v.  State,  Bailey  L.  (S.  C.)  651,  21  Am.  Dec.  499 
36  Miss.  531,  72  Am.  Dec.  196;  People  and  note  (holding  that  a  nolle  prosequi 
V.  Olcott,  2  Johns.  Cas.  (N.  Y.)  301,  may  be  entered  at  any  time  until  the 
1  Am.  Dec.  168  and  note;  People  v.  jury  is  charged,  but  cannot  be  entered 
Goodwin,  18  Johns.  (N.  Y.)  187,  9  afterwards;  and  the  effect  of  entering 
Am.  Dec.  203;  State  v.  Nelson,  19  R.  a  nolle  prosequi  after  the  jury  is 
I.  467,  34  AtL  990,  61  A.  S.  R.  780  and  charged  is  an  acquittal  of  the  pris- 
note,  33  L.R.A.  569;  State  v.  Barnes,  oner).  And. see  generally  CBmiNAL 
54  Wash.  493, 103  Pac.  792,  23  L.R.A.  Law,  vol.  8,  p.  153  et  seq. 
(N.S.)  932.  7.  State  v.  Ward,  48  Ark.  36,  2  S. 
Note :  Ann.  Cas.  1914B  775.  W.  191,  3  A.  S.  R.  213  (holding  tha* 
5.  Andrews  v.  State,  174  Ala.  11,  56  since  an  accused  person  is  entitled  to 
So.  998,  Ann.  Cas.  1914B  760  and  a  verdict  which  will  bar  further  prose- 
note;  United  States  v.  Aurandt,  15  N.  cution  for  the  same  offense  an  unneo- 
M.  292,  107  Pac.  1064,  27  L.R.A.  essary  discharge  of  the  jury  without 
(N.S.)  1181;  People  v.  Barrett,  2  his  consent  does  not  deprive  him  of  the 
Caines  (N.  Y.)  304,  2  Am.  Dec.  239;  right  to  the  bar);  State  v.  Stebbins, 
McFadden  v.  Com.,  23  Pa.  St.  12,  62  29  Conn.  463,  79  Am.  Dec.  223;  State 
Am.  Dec.  308;  Hilands  v.  Com.,  Ill  v.  Reed,  63  Kan.  767,  37  Pac.  174,  42 
Pa.  St.  1,  2  Atl.  70,  56  Am.  Rep.  235 ;  A.  S.  R.  322. 

Mahala  v.    State,   10   Yerg.    (Tenn.)  8.  State  v.  Ray,  Rice  L.  (S.  C.)  1, 33 

532,  31  Am.  Dec.  591,  overruled  on  an-  Am.  Dec.  90. 

other  point  by  State  v.  Pool,  4  Lea  S«  Cook  v.  State,  60  Ala.  39,  31  Am. 

(Tenn.)  363;  Williams  v.  Com.,  2  Grat.  Rep.  3L 
(Va.)  567,  44  Am.  Dec.  403. 
Notes:  61  A.  S.  R.  784;  23  L.R.A. 
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cannot,  of  its  own  motion,  discharge  a  juror  after  he  has  been  swom/^ 
except  as  he  may  be  clearly  empowered  to  make  a  discharge  undei 
the  law.^^  Where  the  jury  agree  as  to  one  or  more  of  several  defend- 
ants jointly  indicted,  but  cannot  agree  as  to  the  rest,  and  are  dis- 
charged from  necessity,  their  verdict  so  far  as  agreed  on  must  be 
received.^*  The  rule  that  a  jury  may  be  discharged  in  cases  of 
extreme  necessity  extends  to  felonies  and  misdemeanors,  and  lies 
where  the  jury,  from  the  length  of  time  they  have  been  considering 
a  cause,  and  their  inability  to  agree,  may  fftirly  be  presumed  as  never 
likely  to  agree.^*  Where,  in  the  trial  of  a  criminal  case,  the  evidence 
is  excluded  from  the  jury  on  the  ground  that  the  indictment  charges 
no  offense,  the  jury  must  be  discharged  without  rendering  a  verdict^* 
When  an  order  is  made  by  a  trial  court  discharging  a  jury  without 
verdict,  to  which  has  been  committed  the  question  of  the  guilt  or 
innocence  of  a  prisoner  charged  with  a  crime,  the  record  ought  to 
show  affirmatively  the  existence  of  the  fact  which  induced  such  order 
and  justified  the  exercise  of  such  extraordinary  power.  This  much 
seems  to  be  demanded  in  order  to  preserve  to  the  prisoner  the  full 
benefit  of  the  constitutional  requirement  in  his  behalf.^*  Of  course, 
no  error  is  committed  where  no  injury  results  from  the  court's  action 
in  excusing  a  juror  on  its  own  motion.**  And  where  the  juror  was 
incompetent  at  the  time  he  was  acc^ted,  then,  a  competent  jury 
never  having  been  organised,  he  may  be  set  aside  without  discharg- 
ing the  entire  jury,  and  his  place  filled  by  a  juror  who  is  competent.*' 
126.  Discretion  of  Court  Generally. — ^American  authorities  gener- 
ally announce  the  rule  that  the  power  to  discharge  the  jury  is  within 
the  sound  discretion  of  the  trial  judge,  and  that  his  exercise  of  such 
discretion  will  not  be  reviewed  by  the  appellate  courts,  unless  its 
dear  abuse  appears.**  The  power  ought,  of  course,  to  be  used  with 
the  greatest  caution,  under  urgent  circumstances,  and  for  very  plain 
and  obvious  causes.     In  capital  cases,  especially,  courts  should  be 

10.  Bogffs  ▼.  State,  46  Ala.  30,  6  gomery,  152  Ind.  1,  49  N.  E.  582,  71 
Am.  Rep.  689.  A.  S.  R.  301,  69  L.R.A.  875,  overruled 

11.  See  infra,  par.  126.  on  another  point  by  Pittsburgh,  etc., 

12.  People  V.  Oloott,  2  Johns.  Cas.  R.  Co.  v.  Moore,  152  Ind.  346,  53  N.  E. 
(N.  Y.)  301, 1  Am.  Dec.  168  and  note;  290,  44  L.R.A.  638. 

Com.  V.  Cook,  6  Serg.  ft  R.    (Pa.)       17.  Note:  25  L.R.A.(N.S.)  36    • 
577,  9  Am.  Dec  465.    See  infra,  par.       18.  Logan  v.  United  States,  144  U. 
127,  as  to  discharge  on  disagreement.  S.  263, 12  S.  Ct.  617,  36  U.  S.  (L.  ed.) 

13.  People  V.   Goodwin,  18  Johns.  429 ;  Andrews  v.  State,  174  Ala.  11,  56 
(N.  Y.)  187,  9  Am.  Dec  203.  So.  998,  Ann.  Cas.  1914B  760;  State 

14.  State  V.  Brown,  47  Ohio  St.  102,  v.  White,  19  Kan.  445,  27  Am.  Rep. 
23  N.  E.  747,  21  A.  S.  R.  790.  137.     And  see  generaUy  cases  cited 

16.  State  V.  Smith,  44  Kan.  75,  24  supra,  par.  125,  as  to  the  rule  author- 

Pac.  84,  21  A.  S.  R.  266,  8  L.R.A.  izing  discharge  of  the  jury  in  cases  of 

774.  absolute  necessity. 

15.  Pittsburgh,  etc,  R.  Co.  v.  Mont- 
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extremely  careful  how  they  interfere  with  any  of  the  chances  of  life 
in  favor  of  the  prisoner.^*  Since  the  accused  has  a  constitutional 
right  to  a  trial  by  a  fair  and  impartial  jury,  the  court  may,  when 
the  necessity  is  imperative,  excuse  and  discharge  a  juror  who  may 
have  succeeded  in  getting  himself  upon  the  panel  by  falsifying  his 
oath.'^  Or  to  the  same  end  he  may,  in  his  discretion,  discharge  an 
incompetent  juror,^  or  one  who  persistently  refuses  to  be  sworn.' 
When  it  is  made  to  appear  to  the  court  during  the  trial  of  a  criminal 
case  that,  either  by  reasAn  of  facts  existing  when  the  jurors  were 
sworn,  but  not  then  disclosed  or  known  to  the  court,  or  by  reason 
of  outside  influences  brought  to  bear  on  the  jury  pending  the  trial, 
the  jurors,  or  any  of  them,  are  subject  to  such  bias  or  prejudice  as 
not  to  stand  impartial  between  the  state  and  the  accused,  the  jury 
may,  it  has  been  held,  be  discharged,  and  the  defendant  put  on  trial 
before  another  jury.* 

127.  Disagreement  of  Jury. — ^If  the  court  is  satisfied  that  the  jury 
have  made  long  and  unavailing  efforts  to  agree,  that  they  are  so 
far  exhausted  as  to  be  incapable  of  further  discussion  and  deliberation, 
this  becomes  a  case  of  necessity,  and  requires  an  interference.  Every 
question  of  this  kind  must  rest  with  the  court,  under  all  the  par- 
ticular or  peculiar  circumstances  of  the  case,  for  the  doctrine  of  neces- 
sity in  such  matters  opens  the  door  to  the  discretion  of  the  court  to 
judge  of  that  necessity,  and'  to  determine  what  combination  of  cir- 
cumstances will  create  one.*  No  specific  period  for  deliberation  can 
be  designated,  nor  any  absolute  rule  laid  down,  to  control  this  dis- 
cretion ;  and  unless  it  has  been  grossly  abused,  the  objection  of  former 

19.  Price  v.  State,  36  Miss.  531,  72  sufficiently  to  recall  the  prejudice 
Am.  Dec.  195.  which  he  had  in  cases  of  this  character. 

20.  State  v.  Louth,  46  Ore.  342,  80  It  was  a  contingency  which  could  not 
Pac.  660, 114  A.  S.  R.  873.  have  been  foreseen,  or  well  avoided, 

1.  Pittsbuigh,  etc.,  R.  Co.  v.  Mont-  by  anyone  connected  with  the  trial, 
gomery,  152  Ind.  1,  49  N.  E.  582,  71  unless  it  was  the  juror  himself;  and 
A.  S.  R.  301,  69  LJI.A.  875,  overruled  his  examination  did  not  betray  any 
on  another  point  by  Pittsburgh,  etc.,  dishonesty  of  purpose.  It  therefore 
R.  Co.  V.  Moore,  152  Ind.  345,  53  N.  E.  appears  to  have  been  an  accidental 
290,  44  L.R.A.  638.  occurrence,  and  one  which  showed  a 

2.  Note :  1  A.  S.  R.  523.  manifest  necessity  for  the  discharge  of 

3.  "State  v.  Hansford,  76  Kan.  678,  the  jury  and  the  impaneling  of  one 
92  Pac.  551,  14  L.R.A.(N.S!)  548  and  which  could  reader  a  just  and  im- 
note.     (In  this  case  the  discovery  and  partial  verdiet) 

disclosure  by  the  juror  of  his  unfitness       4.  In  re  Allison,  13  Colo.  525,  22 

'to  sit  in  the  case  was  an  unexpected  Pac.  820,  16  A.  S.  E.  224,  10  L.R.A. 

and  unusual  happening.    It  could  not  790 ;  Southern  R*  Co.  v.  Fleming,  128 

have  been  anticipated  by  the  court  or  Ga.  241,  57  S.  E.  481,  10  Ann.  Cas. 

counsel.    His  answers  on  his  voir  dire  921 ;  State  v.  White,  19  Kan.  445,  27 

examination  did  not  develop  the  dis-  Am.   Rep.   137;   People   v.   Olcott,   2 

qualification,  and  apparently  the  juror  Johns.  Cas.  (N.  Y.)  301,  1  Am.  Dee. 

did  not  learn  the  nature  of  the  case  168. 
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jeopardy  is  not  ground  for  reversal  upon  error.*    And  so,  where  the 

defendant  has  been  put  on  his  trial  and  the  jury  are  unable  to  agree 

upon    a  verdict,  the  court  can,  in  its  discretion,  even  against  the 

consent  of  the  defendant,  discharge  the  jury ;  and  this  will  not  be  a 

bar  to  a  trial  before  another  jury  for  the  same  offense.*    It  was  held  in 

an    early  case  that  the  impossibility  of  agreement  upon  a  verdict 

to  justify  the  discharge  of  the  jury  must  be  an  impossibility  founded 

upon   some  physical  cause,  such  as  sickness  or  insanity  of  a  juror, 

or  exhaustion  of  the  jury,  but  this  decision  was  afterwards  overruled ; ' 

and,  further,  that  the  mere  inability  of  the  jury  to  agree  within  a  few 

hours  or  days  is  not  such  a  necessity  as  to  permit  the  court  in  a  case 

of  felony  to  discharge  the  jury  without  the  consent  of  the  accused.* 

Ordering  the  trial  upon  a  plea  of  not  guilty  in  a  criminal  case  to 

proceed  before  the  same  jury  that  has  disagreed  and  been  discharged 

upon  a  sp^ial  issue  of  insanity  has  been  declared  to  be  error,  under 

^  statute  which  provides  that  in  case  of  such  disagreement  the  court 

^all    order  the  trial  to  proceed  on  the  plea  of  not  guilty  without 

provicLng  that  it  should  proceed  before  the  same  jury.* 

128.  Sickness  of  Juror  or  Judge  as  Ground  of  Discharge. — ^The 
common  law  rule  is  that  in  a  trial  for  felony,  if  a  juror,  the  judge, 
or  tlie  prisoner  become  incapacitated  by  illness  or  death,  after  the 
jury  is  impaneled  and  sworn  in  chief,  the  proper  course  to  pursue 
is  to  declare  a  mistrial  and  begin  de  novo.*^  Under  modem  prac- 
tice tlie  illness  of  a  juror  incapacitating  him  from  further  participa- 
tion in  the  trial  is  a  ground  for  the  discharge  of  the  jury ;  ^^  or  of 
the  individual  juror,  and  this,  though  the  juror  became  ill  and  was 
diacliajged  before  any  evidence  was  given,  and  before  the  plaintiffs' 
counsel  had  concluded  his  opening  address.**  An  instance  may  be 
noted  of  the  discharge  of  the  whole  jury  for  the  sickness  of  one  of 
the  jurors  even  after  they  had  heard  the  evidence  and  had  retired 

• 

^-  In   Te  Allison,  13  Colo.  525,  22  Pool,  4  Lea  (Tenn.)  363;  WiUiams  v. 
?JJ-  820,  16  A.  S.  B.  224,  10  L.R.A   Com.,  2  Grat.  (Va.)  567,  44  Am.  Dec. 
790;  Clark  v.  State,  28  Tex.  App.  189,  403. 
12  S.  W.  729, 19  A.  S.  R.  817.  9.  French  v.  State,  85  Wis.  400,  55 

6.  State  V.  Woodruff,  2  Day  (Conn.)   N.  W.  566,  39  A  S.  B.  855,  21  L.R.A. 
5^»  ^  Am.  Dec.  122.    See  supra,  par.  402. 

L^^  to  the  rule  generally  relating      10.  Dennis  v.  State,  96  Miss.  96,  50 
to  the  effect  of  dischai^e.  So.  499,  25  L.R.A.(N.S.)  36  and  note. 

7.  Mahala  v.  State,  10  Yerg.  11.  State  v.  White,  19  Kan.  445,  27 
(iean.)  532,  31  Am.  Dee.  591,  over-  Am.  Rep.  137;  State  v.  Smith,  44  Kan. 
ruled  by  State  v.  Pool,  4  Lea  (Tenn.)  75,  24  Pac.  84,  21  A.  S.  R.  266,  8 
36^.  L.R.A.  774. 

*•  Com.  V.  Fitzpatrick,  121  Pa.  St.       Note:  1  A.  S.  R.  525. 
109,  15  Atl.  466,  6  A.  S.  R.  757,  1      See  also  Criminal  Law,  vol.  8,  pp. 
LJR. A.  451 ;  Mabala  v.  State,  10  Yerg.  156,  157. 

(Tenn.)  532,  31  Am.  Dec.  591,  over-       12.  Silsby  v.  Foote,  14  How.  218, 14 
™ed  on  another  point  by   State  v.  U.  S.  (L.  ed.)  394. 
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to  the  jury  room.^^  In  such  a  case  it  rests  in  the  discretion  of  the 
court  whether  the  withdrawal  of  a  juror  should  be  treated  simply  as 
occasioning  a  vacancy  on  a  still  existing  panel,  or  as  breaking  up 
the  panel  altogether.^^  While  the  question  as  to  whether  the  sickness 
of  a  juror  is  of  such  a  chaxacter  as  to  make  a  discharge  absolutely 
necessary  is  the  subject  of  inquiry  and  decision  by  the  court,  a  court 
cannot  arbitrarily  determine  such  a  question,  but  the  incapacity  of 
the  juror  and  the  necessity  for  discharge  are  to  be  heard  and  deter- 
mined by  judicial  methods,*'  and  on  legal  evidence  of  the  juror's 
sickness.**  In  the  case  of  a  juror  falling  ill  after  being  sworn  in 
chief,  there  is  no  impropriety  in  utilizing  tibe  remaining  eleven  jurors 
on  the  new  trial;  but,  it  has  been  held,  they  should  be  retendered 
to  the  prisoner  and  resworn.*^  Or,  in  such  case,  the  practice  may 
allow  the  court  to  order  such  juror  discharged,  and  a  new  juror  sworn 
to  complete  the  panel,  and  to  direct  that  the  trial  begin  anew;  or 
the  court  may  discharge  the  entire  jury,  and  then  or  subsequently 
impanel  another  jury  to  try  the  case.^^  As  to  the  right  of  peremptory 
challenges  in  such  a  contingency,  one  rule  is  that  the  defendant  has 
a  right  to  his  full  complement  of  such  challenges,  just  as  though  there 
had  been  no  prior  impanelment  of  a  jury  in  his  cause;  and  he  has 
the  right  peremptorily  to  challenge  any  of  the  eleven  first  chosen 
upon  their  retender  to  him.**  While  another  rule  is  that  the  prisoner 
is  not  thereby  entitled  again  to  exercise  all  the  peremptory  challenges 
given  him  by  statute,  or  peremptorily  to  challenge  any  one  of  the 
remaining  jurors,  but  that  in  procuring  the  new  juror  he  may  exer- 
cise only  such  of  his  peremptory  challenges  as  he  has  not  already 
exhausted  in  procuring  the  other  and  remaining  jurors.'^  The  dis- 
charge of  the  other  eleven,  however,  may  be  waived  by  the  accused, 
and  is  declared  unnecessary  by  statute  in  some  jurisdictions.*  The 
dismissal  of  a  jury  impaneled  in  a  criminal  case  ddes  not  entitle 

13.  Hector  ▼.  State,  2  Mo.  166,  22  So.  499,  25  L.R.A.(N.S.)  36  and  note. 
Am.  Dec.  454.  20.  State  v.  Hazledahl,  2  N.  D.  521, 

14.  Silsby  v.  Foote,  14  How.  218,  52  N.  W.  315,  16  L.RA.  160  (stating 
14  U.  S.  (L.  ed.)  394.  that  under  the  English  practice  when, 

15.  State  V.  Smith,  44  Kan.  75,  24  during  the  progress  of  a  trial,  a  juror 
Pac.  84,21  A.  S.  R.  266,  8  L.B.A.  774;  becomes  sick  and  unable  to  sit,  the 
State  V.  Reed,  53  Kan.  767,  37  Pac.  jury  is  always  discharged.  The  names 
174,  42  A.  S.  R.  322.  of  the  eleven  men  are  immedii^y  re- 

16.  State  V.  Smith,  44  Kan.  75,  24  called,  and  another  name  taken  from 
Pac.  84,  21  A.  S.  R.  266,  8  L.R.A.  the  panel  to  complete  t^e  number.  The 
774;  State  v.  Nelson,  19  R.  I.  467,  34  accused  is  then  given  all  his  challenges 
Atl.  990,  61  A.  S.  R.  780,  33  L.R.A.  to  the  twelve,  after  which  each  juror 
559.  or  the  person  substituted  by  the  chal- 

17.  Dennis  v.  State,  96  Miss.  96,  50  lenge  must  be  sworn  de  novo).  And 
So.  499,  25  L.R.A.(N.S.)  36  and  note,  see  generally,  supra,  par.   66,  as   to 

18.  State  V.  Hazledahl,  2  N.  D.  521,  rulings  under  various  authorities 
52  N.  W.  315,  16  L.R.A.  150.  specting  peremptory  challenges. 

19.  Dennis  v.  State,  96  Miss.  96,  50  1.  Note:  25  L.R.A.(N.S.)  36. 
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the  prisoner  to  a  discharge,  if  caused  by  ilhiess  of  the  presiding  judge, 
incapacitating  him  from  attending  to  the  duties  of  the  trial.'  While 
the  discharge  of  a  jury  before  the  completion  of  a  trial,  without  the 
consent  of  the  accused,  and  without  sufficient  reason,  bars  a  further 
trial,  yet,  if,  after  the  commencement  of  a  trial,  the  question  as  to 
the  necessity  of  discharging  one  of  the  jurors  on  account  of  sickness 
ifl  heard  and  determined  by  judicial  methods,  and  a  finding  made 
that  a  discharge  was  absolutely  necessary,  the  appellate  court  can- 
not say,  in  the  absence  of  the  evidence  upon  which  the  discharge 
was  granted,  that  there  was  not  good  cause  for  it,  or  that  it  should 
operate  as  an  acquittal.*  When  a  juror  becomes  so  ill  during  the 
trial  of  a  civil  case  that  he  is  unable  to  attend,  it  is  a  rule  in  a  number 
of  jurisdictions  that  the  court  may  cause  additional  jurors  to  be 
summoned,  and  require  one  of  them  to  be  selected  to  take  the  place 
of  the  juror  disabled,  and  then  order  the  trial  to  proceed.* 

XVIII.  Miscellaneous  Provisions 

129.  Custodian  of  Jury. — ^It  is  a  rule  that  an  officer  prejudiced 
with  respect  to  a  case  on  trial  is  not  necessarily  disqualified  from 
acting  as  custodian  of  the  jury.*  Moreover,  an  officer  is  not  disquali- 
fied from  acting  as  the  custodian  of  the  jury  in  a  criminal  case  merely 
because  he  happens  to  be  a  witness  for  the  prosecution ;  •  and,  con- 
versely, the  fact  that  an  officer  has  a  jury  in  charge  does  not  dis- 
qualify him  from  being  a  witness  in  the  case.'  A  statutory  require- 
ment that  a  jury  shall  retire  in  charge  of  a  sworn  officer  can  be  waived 
by  consent  of  the  defendant,  in  a  criminal  case;  and  the  failure  to 
urge  an  objection  at  the  time  a  jury  retires  unaccompanied  by  a 
sworn  officer  amounts  to  such  consent  or  waiver  by  the  accused  of 
compliance  with  a  statute  requiring  them  to  be  so  accompanied.^ 
Likewise,  an  omission  to  swear  an  ofiicer  to  take  charge  of  the  jury 
in  a  criminal  case,  if  not  objected  to  and  preserved  by  bill  of  excep- 
tions, is  no  ground  for  reversing  a  conviction,  as  the  presumption 
will  be,  if  the  record  is  silent,  that  the  court  did  its  duty.*    A  sheriff 

2.  Nugent  v.  State,  4  Stew,  ft  P.  that  a  sheriff  or  deputy  need  not  be 

(Ala.)  72,  24  Am.  Dec.  746.  sworn  each  day  he  has  the  jury  in 

8.  State  V.  Reed,  53  Kan.  767,  37  charge  in  a  felony  case  to  keep  the 

Pac.  174,  42  A.  S.  R.  322.  jury  together,  etc.). 

4.  lindsey  v.  Tioga  Lumber  Co.,  108  7.  State  v.  Shores,  31  W.  Va»  491, 
La.  468,  32  So.  464,  92  A.  S.  R.  384  7  S.  E.  413,  13  A.  S.  R.  875. 

and  note.  8.  Dreyer  v.  People,  188  111.  40,  58 

5.  Note:  Ann.  Cas.  1912C  884.  N.  E.  620,  59  N.  E.  424,  58  L.R.A. 

6.  State  V.  Oteri,  128  La.  939,  55  So.  869. 

582,  Ann.  Cas.  1912C  878  and  note;       9.  McEinney  v.  People,  2   Oilman 
State  V.  Shores,  31  W.  Va.  491,  7  S.    (111.)  540,  43  Am.  Dec.  65. 
E.  413,  13  A.  S.  R.  875  (holding  also 
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need  not  be  specially  sworn  upon  taking  charge  of  a  jury  when  they 
retire  to  deliberate  upon  their  verdict.*^ 

130.  Compensation,  Costs,  and  Expenses. — ^As  has  been  pointed  out 
the  constitution  does  not  guarantee  to  the  citizen  the  right  to  litigate 
without  expense,  but  simply  protects  him  from  the  imposition  of  such 
terms  as  unreasonably  and  injuriously  interfere  with  his  right  to 
a  remedy  in  the  law  or  impede  the  due  administration  of  justice. 
And  so  it  is  that  a  requirement  that  the  jury  fees  fixed  at  a  reason- 
able amount,  or  a  sum  of  money  designated  as  a  "jury  fee"  not 
greater  in  amount  than  the  statutory  compensation  of  the  jurors,  be 
paid  by  one  of  the  parties  prior  to  calling  the  jury  is  not  a  denial 
of  or  an  encroachment  upon  the  right  of  trial  by  jury.**  It  i§  obvi- 
ous that  jurors  are  entitled  to  compensation  for  their  services,  the 
amount  of  which  is  prescribed  by  the  statutes  of  the  particular  juris- 
diction.*^ But  this  right  does  not  extend  to  veniremen  who  are  not 
chosen  on  the  panel  of  jurors  provided  for  by  law.  Such  jurors,  it 
has  been  held,  are  not  entitled  to  their  per  diem  and  milea^.**  As 
to  the  liability  of  a  county  for  expenses  incurred  during  a  trial,  it 
has  been  held  that  courts  have  the  inherent  power  and  authority 
to  incur  and  order  paid  all  such  expenses  as  ai*e  necessary  for  the 
holding  of  court  and  the  administration  of  the  duties  of  the  courts 
of  justice;  but  that  the  shaving  and  hair  cutting  of  jurors  detained 
in  a  criminal  case  are  not  acts  necessary  to  the  administration  of 
justice,  and  unless  provided  for  by  statute,  expenses  thus  incurred 
are  unauthorized  and  impose  no  liability  on  the  county.** 

10.  Davis  V.  State,  15  Ohio  72,  45   2  U.  S.  (L.  ed.)  670. 

Am.  Dec.  559  (stating  that  one  of  the  13.  State  v.  Wilder,  196  Mo.  418, 
objects  of  administering  the  special  95  S.  W.  396,  7  Ann.  Gas.  158. 
oath  to  officers  having  charge  of  juries,  14.  Schmelzel  v.  Ada  County,  16 
in  ancient  times,  appeared  to  be  to  Idaho  32,  100  Pac.  106,  133  A.  S.  R. 
secure  an  observance  of  those  sense-  89,  17  Ann.  Cas.  1226  and  note,  21 
less  and  harsh  measures  which  looked  L.B.A.(N.S.)  199.  (But  on  the  last 
oftentimes  to  the  compelling  of  a  ver-  mentioned  point  this  authority  is  not 
diet  by  physical  suffering,  rather  than  without  dissent,  the  claim  being  in  ef- 
a  conviction  of  reason).  feet  that  it  presents  a  rather  narrow 

11.  See  supra,  par.  18.  and  impecunious  view  of  justice  as  ad- 

12.  Ex.  parte  Lewis,  4  Granch  433,  ministered.) 
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62.  Judgment  by  Confeesioii 

63.  Default  Juc^^ent 

64.  Rendition  of  Judgment  on  Trial  without  Jury 

65.  Rendition  of  Judgment  on  Trial  before  Jury 

66.  Entry  of  Judgment  Generally 

67.  Time  and  Place  of  Entry 

68.  Equitable  Relief  from  Judgment 

69.  Liability  to  Collateral  Attack  for  Want  of  Jurisdiction 

70.  Liability  to  Collateral  Attack  on  Other  than  Jurisdictional  Grounds 

71.  Attack  in  Habeas  Corpus  Proceedings 

72.  Nature  and  Effect  of  Judgment 

73.  Efleet  of  Filing  Transcript  of  Judgment  in  Superior  Court 

74.  Action  on  Ju<^:ment 

75.  Issuance  of  Execution  Gtoerally 

76.  Requisites  of  Execution 

77.  Relief  from  Invalid  Execution 

78.  Return  of  Execution 

Vn.  Appeals 

79.  In  General 

80.  Jurisdiction  of  Appellate  Court 

81.  Notice  of  Appeal  and  Affidavit  of  Good  Faith 

82.  Undertaking  on  Appeal 

83.  Effect  of  Appeal 

84.  Amendments  on  Appeal 
86.  Trial  De  Novo 

86.  Judgment  on  Appeal 

87.  Certiorari 

I.  Intboductoey 

1.  Scope  of  Article. — ^While  the  title  of  this  article  is  limited  to 
one  class  of  inferior  judicial  officers,  cases  concerning  mayors'  courts, 
police  courts  and  magistrates'  courts,  and  other  inferior  courts  of 
the  grade  and  class  of  justices  of  the  peace  have  been  used,  as  the 
law  applicable  to  one  inferior  court  is  generally  applicable  to  all. 
The  appointment,  qualification  and  tenure  of  justices  of  the  peace, 
including  de  facto  justices,  and  the  validity  of  their  acts  are  discussed, 
as  are  the  liability  of  inferior  judicial  officers  for  their  official  acts, 
both  judicial  and  ministerial,  the  scope  and  extent  of  their  jurisdic- 
tion, and  the  acquisition  and  loss  of  such  jurisdiction.  There  is  also 
a  treatment  of  the  procedure  in  justices'  courts,  including  the  ren- 
dition and  entry  of  judgment,  the  right  to  attack  a  judgment  in  a 
collateral  proceeding,  and  the  review  of  proceedings  before  a  justice 
of  the  peace  by  appeal  and  certiorari.  There  are,  however,  several 
matters  relating  to  the  powers  and  duties  of  justices  of  the  peace 
that  are  left  for  discussion  in  other  articles  in  this  work,  as,  for 
instance,  the  powers  and  fimctions  of  justices  of  the  peace  in  the 
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preliminary  examiuation  of  persons  accused  of  crime/  in  taking 
acknowledgments,'  and  in  solemnizing  marriages.' 

2.  Origin  and  Nature  of  Office. — Justices  of  the  peace  were  known 
to  the  common  law  of  England  for  a  century  and  a  half  before  the 
discovery  of  America,  biit  they  were  in  their  original  institution  mere 
conservators  of  the  peace,  as  the  name  implies,  exercising  no  judicial 
functions."*  Their  powers  were  enlarged  from  time  to  time,  however, 
until  they  constituted  a  very  important  agency  in  the  administration 
of  local  affairs  in  England.  They  performed  a  great  variety  of  duties 
connected  with  the  support  of  the  poor,  the  repair  of  highways,  the 
imposition  and  levying  of  parochial  rates,  and  other  local  affairs, 
but  seem  to  have  been  invested  with  judicial  powers  for  the  first 
time  by  the  statute  34  Edw.  Ill,  chap.  1,  which  gave  them  power  to 
try  felonies,  but  then  only  when  two  or  more  justices  acted  together. 
The  office  of  justice  of  the  peace  was  brought  here  by  the  English 
colonists,  and  has  existed  in  this  country  from  the  earliest  colonial 
period.*  It  is  regarded  as  of  great  importance  to  the  people  at  large, 
as  it  opens  the  door  of  justice  near  their  homes,  and  not  only  affords 
a  cheap  and  speedy  remedy  for  minor  grievances  as  to  rights  of 
property,  but  also  renders  substantial  aid  in  the  prevention  and 
punishment  of  crime.*  In  most,  if  not  all,  of  the  states  the  office 
of  justice  of  the  peace  is  now  provided  for  by  the  constitution  and 
general  laws  of  the  state.  It  is  connected  with  the  judicial  depart- 
ment of  the  state  government,''  and  a  justice  of  the  peace  is,  to  a 
certain  extent,  a  judicial  officer,  for  most  of  his  powers  and  duties 
are  of  a  judicial  nature  and  concern  the  administration  of  justice.® 
At  first,  in  this  country,  justices  of  the  peace  had  criminal  jurisdic- 
tion only,  but  for  more  than  two  centuries  past  they  have  exercised 
jurisdiction  in  civil  cases,*  and  from  the  earliest  colonial  period  to 
this  time,  here,  as  in  England,  they  have  been  invested 'with  various 

1.  See  Cbiional  Law,  vol.  8,  p.  104  Pac.  87,  33  L.R.A.  620 ;  Pueblo  County 
et  seq.  v.  Smith,  22  Colo.  534,  45  Pac.  367,  33 

2.  See  AOKNOWLEDGMBNTS,  voL  1,  L.R.A.  465;  McPhail  v.  People,  160 
p.  38  et  seq.  lU.  77,  43  N.  E.  382,  62  A.  S.  R.  306; 

3.  See  Marriage.  State  v.  Parry,  52  Kan.  1,  33  Pac.  956, 

4.  People  V.  Mann,  97  N.  Y.  530,  49  21  L.R. A.  669 ;  People  v.  Rowland,  155 
Am.  Rep.  556;  People  v.  Howland,  155  N.  Y.  270,  49  N.  E.  775,  41  L.R.A.  838; 
N.  Y.  270,  49  N.  E.  775,  41  L.R.A.  838 ;  Williams  v.  Ball,  62  Tex.  603,  36  Am. 
Albright  v.  Lapp,  26  Pa.  St.  99,  67  Rep.  730 ;  Love  v.  Liddle,  26  Utah  62. 
Am.  Dec.  402.  72  Pac  185,  62  L.R.A.  482 ;  Ballan- 

Note:  27  Am.  Dec.  144.  tyne  v.  Bower,  17  Wyo.  356,  99  Pac. 

5.  People  V.  Mann,  97  N.  Y.  630,  49  869, 17  Ann.  Cas.  82. 

Am.  Rep.  556;  People  v.  Howland,  155  8.  McGregor  v.  Balch,  14  Vt.  428, 

N.  Y.  270,  49  N.  B,  775,  41  L.R.A.  838.  39  Am.  Dec.  231. 

6.  People  V.  Howland,  155  N.  Y.  270,  9.  People  v.  Howland,  155  N.  Y. 
40  N.  K.  775,  41  L.R.A.  838.  270.  49  N.  E.  775,  41  L.R,A.  838. 

7.  Kahn  v.  Sutro,  114  Cal.  316,  46 
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and  important  functions  connected  with  local  administration,  quite 
independent  of  their  judicial  authority.  The  judicial  function  exer- 
cised by  justices  of  the  peace  was  a  graft  upon  their  original  author- 
ity, and  Uie  enlargement  of  their  powers  has  not  been  in  this  direction 
alone,  but  by  gradual  accretion  they  have  oome  to  constitute  a  most 
important  factor  in  the  corporate  administrative  life  of  towns  and 
counties.  The  office  of  justice  of  the  peace  differs  widely  in  the 
circamstances  of  its  institution  and  deveU^ment,  and  in  the  variety 
of  its  functions,  from  the  office  of  judge  of  an  ordinary  court  Un- 
questionably the  jurisdiction  of  justices  as  a  tribunal  for  the  trial 
of  small  causes  is  now  the  most  important  of  their  functions,  but 
they  have  never  lost  their  character  as  administrative  officero,  and 
Ib  this  respect  they  occupy  a  position  and  character  and  exercise 
powers  unique,  and  in  many  respects  quite  dissimilar  to  those  exer- 
cised by  other  judicial  officers.^^  In  particular  cases  it  is  sometimes 
necessary  to  determine  whether  a  justice  of  the  peace  is  a  constitu- 
tional officer,  a  state,  county,  town,  or  city  officer.  Of  course  where 
the  office  is  provided  for  by  constitutional  provisions  he  must  be 
classed  as  a  constitutional  officer.^^  It  ha^  been  held  that  a  justice 
of  the  peace  is  a  township  officer,  and  the  fact  that  he  is  elected  in 
a  city  does  not  necessarily  make  him  a  city  officer,**  but  justices  have 
also  been  regarded,  for  some  purposes  at  least,  as  county  officers.*' 
The  determination  of  such  questions  must  depend  in  most  cases  on 
the  construction  and  application  of  controlling  constitutional  and 
statutory  provisions. 

3.  Creation  and  Abolition  of  Office. — In  fixing  the  number  of  jus- 
tices of  the  peace  for  a  town  or  precinct,  one  consideration  perhaps 
more  than  all  others  is  usually  controlling.  That  is  that  there  shall 
be  a  sufficient  number  of  those  officers  properly  to  attend  to  the  needs 
of  the  particular  community  in  which  they  are  elected.  While  the 
number  of  justices  of  the  peace  for  a  given  territory  is  sometimes 
fixed  by  the  constitution,  frequently  the  number  thus  fixed  may,  in 
case  the  population  exceeds  a  certain  number,  be  increased  by  a 
designated  authority.**  Sometimes  the  power  to  determine  the 
number  of  justices  to  be  elected  in  particular  districts  is  given  to  the 
legislature  in  the  first  instance.  But  this  power  need  not  be  specifically 
granted,  for  in  the  absence  of  any  constitutional  restrictions  the  legis- 
lature may  determine  the  number  in  any  particular  district  accord- 

10.  People  v.  Mann,  97  N.  Y.  530,  die,  26  Utah  62,  72  Pac.  185,  62  L.R.A. 
49  Am.  Rep.  556.  482. 

11.  Pueblo  County  v.  Smith,  22  Colo.  13.  Ballantyne  v.  Bower,  17  Wyo. 
534,  45  Pac.  357,  33  L.R.A.  465;  People  356,  99  Pac.  869,  17  Ann.  Cas.  82. 

V.  Howland,  155  N.  Y.  270,  49  N.  E.  14.  Badger  v.  United  States,  93  U. 

775,  41  L.R.A.  838.  S.  599,  23  U.  S.  (L.  ed.)  991;  Pueblo 

12.  State  V.  Parry,  52  Kan.  1,  33  County  v.  Smith,  22  Colo.  534,  45  Pae. 
Pac.  956,  21  L.R.A.  669 ;  Love  v.  Lid-  1026,  33  L.R.A.  465. 
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ing  to  the  needs  of  that  district,  and  it  is  not  necessary  that  there 
shall  be  a  uniformity  of  number.**^  Even  though  the  number  of 
justices  of  the  peace  in  a  precinct  or  township  may  not  be  increased 
directly,  the  number  may  be  increased  in  an  indirect  manner,  when 
the  number  for  each  county  is  not  limited,  by  increasing  the  number 
of  townships  or  precincts,  thereby  adding  such  additional  justices 
as  the  new  townships  or  precincts  are  required  to  have.^*  The  rule 
is  well  recognized  that  a  state  legislature  cannot,  except  when  author- 
ized by  the  constitution,  delegate  its  authority  and  power  to  enact 
laws,^'  but  it  has  been  held  that  an  act  authorizing  a  board  of  county 
commissioners  to  increase  the  number  of  justices  of  the  peace  in  any 
precinct  or  township  wherein  the  population  has  reached  a  specified 
number,  if  the  needs  of  the  precinct  or  township  demand  such 
increase,  is  not  unconstitutional  as  a  delegation  of  legislative  author- 
ity, for  the  act  in  itself  is  complete  and  the  only  power  the  board 
has  is  to  determine  when  the  conditions  exist  authorizing  the  applica- 
tion of  the  statute.  The  power  to  increase  the  number  of  justices 
does  not,  however,  include  the  power  to  decrease  the  number,  and 
a  board  of  county  commissioners  having  exercised  its  authority  by 
increasing  the  number  of  justices  cannot,  in  the  absence  of  statutory 
authority,  thereafter  decrease  such  number.*®  While  the  legislature 
cannot  abolish  the  office  of  justice  of  the  peace  created  by  the  con- 
stitution it  may  do  so  indirectly  by  abolishing  a  town  altogether, 
provided  it  is  done  in  good  faith  and  for  proper  constitutional  objects.** 
4.  De  Facto  and  Ez  Officio  Justices. — ^The  authorities  are  not  clear 
as  to  what  is  or  is  not  sufficient  to  clothe  one  professing  to  act  officially 
with  the  character  of  a  de  facto  justice  of  the  peace,*®  but  the  dis- 
tinction generally  recognized  between  a  justice  of  the  peace  de  jure 
and  a  justice  de  facto  is  that  a  justice  de  jure  is  one  who  has  the 
lawful  right  or  title,  without  the  possession  of  the  office,*  while  a 
justice  de  facto  has  the  possession  and  performs  the  duties  under  the 
color  of  right,  without  being  actually  qualified  in  law  so  to  act,* 
both  being  distinguished  from  a  mere  usurper  who  has  neither  lawful 
title  nor  color  of  right.'    The  mere  claim  to  be  a  justice  of  the  peace 

16.  Kahn  v.  Sutro,  114  Cal.  316,  46  1.  Hamlin  v.  Kassafer,  15  Ore.  456, 

Pac.  87,  33  L.R.A.  620.  15  Pac.  778,  3  A.  S.  R.  176. 

16.  Pueblo    County    v.    Smith,    22  2.  Brown    v.    O'Connell,    36    Conn. 
Colo.  534,  46  Pac.  357,  33  L.R.A.  465.  432,  4  Am.  Rep.  89;  Hamlin  v.  Kassa- 

17.  See  Constitutional  Law,  vol.  fer,  15  Ore.  456,  15  Pac.  778,  3  A. 
6,  p.  164  et  seq.  S.  R.  176;  McGregor  v.  Balch,  14  Vt. 

18.  Pueblo  County  v.  Smith,  22  Colo.  428,  39  Am.  Dec.  231 ;  McCormich  v. 
534,  45  Pac.  357,  33  L.R.A.  465.  Cleveland,  98  Wis.  522,  74  N.  W.  339, 

19.  People  V.  Howland,  155  N.  Y.  67  A.  S.  R.  827. 

270,  49  N.  E.  775,  41  L.R.A.  838.  3.  Brown    v.    O'Connell,    36    Conn. 

20.  Dabney  v.  Hudson,  68  Mia3.  292,  432,  4  Am.  Rep.  89;  Dabney  v.  Hud- 
8  So.  545,  24  A.  S.  R.  276.  son,  68  Miss.  292,  8  So.  546,  24  A.  S. 
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is^  however,  not  sufScient  to  make  one  a  justice  de  facto,  but  there 
must  be  some  color  to  the  claim  of  right  to  the  ofBce,  or,  without 
such  color,  a  performance  of  official  duties,  with  the  acquiescence 
of  the  public,  for  such  a  length  of  time  as  to  raise  a  presumption  of 
colorable  rights  In  applying  these  rules  it  has  been  held  that  a 
justice  of  the  peace  is  a  de  facto  officer  when  he  assumes  to  act  as 
such  after  having  accepted  another  office  incompatible  therewith ;  * 
where  the  appointment  was  made  without  lawful  authority ;  *  or 
where  he  holds  over  without  legal  authority  and  continues  to  exercise 
the  functions  and  discharge  the  duties  of  the  office.^  It  has  been 
held,  however,  that  where  a  justice  of  the  peace  elect  enters  upon  the 
duties  of  the  office  prior  to  the  commencement  of  his  term  of  office 
he  is  a  mere  intruder  and  not  a  de  facto  justice.^  A  person  may 
have  all  the  powers  of  a  justice  of  the  peace  without  being  actually 
elected  or  appointed  to  that  office.  Thus  it  is  frequently  provided 
that  an  alderman  shall  be  ex  officio  a  justice  of  the  peace;*  and 
occasionally  a  city  magistrate  or  recorder  is  ex  officio  a  justice  of 
the  peace.^^  In  England,  by  virtue  of  the  Local  Government  Act, 
(51  &  52  Vict,  c.  41,  sec.  2)  the  chairman  of  the  County  Council  is 
by  virtue  of  his  office  a  justice  of  the  peace  for  the  county,  on  taking 
the  prescribed  oath.^^ 

n.  Appointment  ob  Election,  Qualification  and  Tenure 

5.  Manner  of  Selection. — ^At  an  early  date  in  England  the  power 
of  appointing  justices  of  the  peace  was  delegable,  but  this  was  pro- 
hibited by  statute  (Act  27  Hen.  VIII,  c.  24)  which  provided  that 
justices  of  the  peace  could  be  appointed  by  the  crown  only,"  and  since 
that  time  it  has  been  considered  that  the  king  could  not  delegate 
the  power  of  appointment.*'  In  this  country  at  the  present  time 
justices  of  the  peace  are  generally  elected  by  the  people.  But  in 
the  early  days  of  the  republic  it  was  provided  in  some  states  that 
justices  of  the  peace  should  be  appointed  by  the  legislature  in  such 

B.  276  and  note;  Hamlin  v.  Kassafer,  8.  Dabney  v.  Hndson,  68  Miss.  292, 

15  Ore.  456,  15  Pac.  778,  3  A.  S.  R.  8  So.  545,  24  A.  S.  R.  276  and  note. 

176.    And  see  Judges,  voL  15,  p.  517;  9.  Jones  v.  Williams,  3  B.  &  C.  762, 

Public  Oppicbrs.  10  E.  C.  L.  226,  27  Rev.  Rep.  474,  15 

4.  Hamlin  v.  Kassafer,  15  Ore.  456,  Eug,  Rul.  Cas.  75. 

15  Pac.  778,  3  A.  S.  R.  176.  Note :  31  L.R.A.  543. 

5.  Sheehan's  Case,  122  Mass.  445,       10.  Hamlin  v.  Kassafer,  15  Ore.  456, 
23  Am.  Rep.  374 ;  McGregor  v.  Balch,  15  Pac.  778,  3  A.  S.  R.  176. 

14  Vt.  428,  39  Am.  Dec.  231.  11.  Note :  15  Eng.  Rul.  Cas.  83. 

6.  Brown  v.  O'Connell,  36  Conn.  432,       12.  Note :  15  Eng.  Rul.  Cas.  82. 

4  Am.  Rep.  89;  In  re  Radl,  86  Wis.  13.  Jones  v.  Williams,  3  B.  &  C.  762, 
645,  57  N.  W.  1105,  39  A.  S.  R.  918.   10  E.  C.  L.  226,  27  Rev.  Rep.  474,  15 

7.  Hamlin  v.  Kassafer,  15  Ore.  456,    Eng.  Rul.  Cas.  75. 

15  Pac.  778,  3  A.  S.  R.  176. 
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manner  as  shall  be  prescribed  by  law.  It  was  held  under  that  pro- 
vision that  the  legislature  must  act  directly  and  that  it  could  not 
delegate  the  power  of  appointing  justices.^^  A  justice  of  the  peace 
in  the  District  of  Columbia  is  appointed  by  the  President,  by  and 
with  the  advice  and  consent  of  the  senate  and  receives  his  commission 
from  the  President.^*  In  England  justices  are  usually  appointed 
by  commission,  although  in  some  cases  they  are  appointed  by  special 
charters,  as,  for  example,  the  mayors  and  other  officers  of  certain 
corporate  towns  and  boroughs  are  made  justices  of  the  peace  by 
charter.** 

6.  Eligibility  Generally. — In  this  country  it  is  not  required  that 
ohe  shall  be  possessed  of  any  property  qualifications  in  order  to  hold 
the  office  of  justice  of  the  peace,  but  in  England  such  qualification 
is  required  by  statute,  and  a  penalty  is  imposed  on  any  person  who 
shall  act  as  a  justice  without  being  possessed  of  the  prescribed  qualifi- 
cations.*' It  is  a  rule  of  imiversal  application  that  a  person  under 
twenty-one  years  of  age  cannot  hold  the  office  of  justice  of  the  peace, 
for  offices  where  judgment,  discretion,  and  experience  are  essentially 
necessary  to  the  proper  discharge  of  the  duties  they  impose  are  not 
to  be  intrusted  to  the  hands  of  infants.*^  At  common  law  persons 
of  advanced  age  &re  under  no  disability  to  hold  the  office  of  justice 
of  the  peace.**  While  the  question  of  the  eligibility  of  a  woman  to 
hold  the  office  has  seldom  arisen,  where  the  question  has  been  dis- 
cussed it  has  been  considered  that  a  woman,  whether  married  or 
unmarried,  cannot  hold  the  office,  on  the  ground  that  it  was  not  the 
intention  of  those  who  framed  the  constitution  that  the  offices  thereby 
created  should  be  filled  by  those  who  could  take  no  part  in  its  original 
formation  and  to  whom  no  political  power  was  intrusted  for  the 
organization  of  the  government  then  about  to  be  established  under  its 
provisions,  or  for  its  continued  existence  and  preservation  when  estab- 
lished.«» 

7.  Holding  Incompatible  Offices. — ^The  common  law  did  not  permit 
a  person  to  hold  inconsistent  and  incompatible  offices,*  and  in  cases 
where  the  question  of  incompatibility  has  arisen,  independentiy  of 
statutory  or  constitutional  provisions,  the  rule  generally  recognized 
is  that  incompatibility  does  not  depend  upon  the  incidents  of  the 
offices,  as  upon  physical  inability  to  be  engaged  in  the  duties  of 

14.  Brown  v.  O'Connell,  36  Conn.  N.  H.  146,  24  Am.  Rep.  66.     Gen- 

432,  4  Am.  Rep.  89.  erally  as  to  the  capacity  of  infants 

16.  Wise  V.  Withers,  3  Cranch  331,  to  act  as  public  officers  or  fiduciaries, 

2  U.  S.  (L.  ed.)  457.  see  Infants,  vol.  14,  p.  221  et  seq. 

16.  Note:  16  Eng.  Rul.  Cas.  83.  19.  Keniston  v.  State,  63  N.  H.  37, 

17.  Note:  16  Eng.  Rul.  Cas.  86.  66  Am.  Rep.  486. 

18.  Keniston  v.  State,  63  N.  H.  37,       20.  Note:  38  L.R.A.  209. 

66  Am.  Rep.  486;  In  re  Golding,  67       1.  Note:  8  L.R.A.(N.S.)  1107. 
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both  at  the  same  time,*  but  that  the  test  of  incompatibility  is  the 
character  and  relation  of  the  offices,  as  where  one  is  subordinate  to 
the  other,  and  subject  in  some  degree  to  its  revisory  power;  or  where 
Che  functions  are  inherently  inconsistent  and  repugnant,  thereby 
inducing  a  presumption  that  they  cannot  be  executed  with  impartial- 
ity and  honesty.  In  such  cases  it  has  been  uniformly  held  that  the 
same  person  cannot  hold  both  offices.*  A  person  by  accepting  an 
office  incompatible  with  the  one  which  he  is  holding  thereby  vacates 
his  former  office.^  In  applying  the  rules  stated  to  the  office  of  justice 
of  the  peace  it  has  been  held  that  such  office  is  incompatible  with 
the  office  of  sheriff,*  with  the  office  of  county  judge,*  with  the  office 
of  deputy  sheriff,  under  a  constitutional  provision  forbidding  the 
combination  of  judicial  and  executive  power  in  the  same  person,'' 
and  with  the  office  of  constable  under  a  statute  prohibiting  a  justice 
from  holding  both  offices  at  the  same  time.*  So  it  has  been  held 
that  the  constitutional  provision  that  no  person  holding  any  office 
of  trust  or  profit  under  the  authority  of  Congress  shall  be  eligible 
to  hold  any  judicial  office  prevents  a  person  from  holding  the  office 
of  justice  of  the  peace  and  postmaster  at  the  same  time.*  But  it  has 
been  decided  that  a  justice  of  the  peace  may  act  temporarily  as  police 
judge  in  case  of  the  absence  or  disqualification  of  the  latter,  under 
a  statute  expressly  providing  for  such  exercise  of  jurisdiction,  not- 
withstanding, the  fact  that  by  another  statute  a  justice  of  the  peace  is 
prohibited  from  holding  the  office  of  police  judge.^®  The  fact  that 
a  justice  of  the  peace  was  at  the  time  of  exercising  jurisdiction  hold- 
ing an  incompatible  office  cannot  be  questioned  or  attacked  collator- 
ally  at  the  instance  of  third  persons.** 

8.  Duty  to  Give  Bond. — Ordinarily  judicial  officers  are  not  required 
to  give  bond  for  the  faithful  performance  of  their  duties  because 
these  duties  are  in  the  main  of  a  nature  such  that  the  sanctity  of  the 
official  acts  and  the  conscience  of  the  officer  must  furnish  the  only 
guaranty  of  their  conscientious  performance.  From  justices  of  the 
peace,  however,  who,  in  addition  to  their  judicial  duties,  are  frequently 

2.  State  V.  Gk)ff,  15  R.  L  605,  9  AtL  6.  State  v.  Jones,  130  Wis.  572,  110 
226,  2  A,  S.  R.  92L  N.  W.  431,  8  L.R.A.(N.S.)  1107. 

3.  State  V,  Goff,  15  R.  I.  505,  9  AtL  7.  Wilson  v.  King,  3  Lit.  (Ky.)  457, 
226,  2  A.  S.  R.  921 ;  State  v.  Jones,  14  Am.  Dec.  84. 

130  Wis.  572,  110  N.  W.  431,  118  A.  8.  Magrie  v.  Stoddard,  25  Conn.  565, 

S.  R.  1042, 10  Ann.  Cas.  696,  8  L.R.A.  68  Am.  Dec.  375. 

(N.S).  1107.  9.  McGregor  v.  Balch,  14  Vt.  428,  39 

Note:  8  L.R.A.(N.S.)  1107.  Am.  Dec.  231. 

4.  Wilson   V.   King,  3  litt.    (Ky.)  10.  In  re  Corum,  62  Kan.  271,  62 
467, 14  Am.  Dec.  84;  State  v.  Goff,  15  Pac.  661,  84  A.  S.  R.  382. 

R.  I.  505,  9  AtL  226,  2  A.  S.  R.  921.  11.  Godwin  v.  Gregg,  28  Me.  188,  48 

Note:  8L.R.A.(N.S.)  1108.  Am.  Dec.  489.    As  to  collateral   at- 

6.  State  V.  Goff,  15  R.  I.  505,  9  AtL   tack  on  judgment,  see  infra,  par.  69 

226,  2  A.  S.  R.  921.  et  seq. 
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invested  with  numerous  ministerial  functions,  and  whose  duties  in 
certain  connections  necessitate  the  receipt  of  money  from  third  per- 
sons, an  official  hond  is  generally  required.^'  The  official  bond  of  a 
justice  of  the  peace  becomes  obligatory  from  the  time  it  is  deliv- 
ered to  the  proper  officer  for  his  approval,  although  not  actually 
approved  by  him  nor  rejected.*' 

9.  Term  of  Office  Generally. — ^The  term  of  office  of  a  justice  of  the 
peace  varies  in  the  dififerent  jurisdictions.  In  some  states  a  justice 
holds  office  for  two  years,**  in  some  four  years,**  and  in  others  five 
years.**  The  term  of  office  may  be  fixed  by  the  legislature  at  dif- 
ferent lengths  in  different  parts  of  the  state  notwithstanding  a  con- 
stitutional provision  that  it  shall  not  pass  any  local  or  special  laws 
regulating  the  jurisdiction  and  duties  of  justices  of  the  peace,  as  the 
term  of  office  is  entirely  distinct  from  the  jurisdiction  and  duties.*' 
In  most  states  there  is  either  a  constitutional  or  statutory  provision  to 
the  effect  that  a  judge  shall  not  hold  his  office  after  reaching  a  cer- 
tain age,  which  is  ordinarily  placed  at  seventy  years,**  but  such 
provisions  have  generally  been  held  not  to  apply  to  justices  of  the 
peace,  on  the  groimd  that  those  officers  are  not  in  a  strict  sense  judges, 
their  duties  being  administrative  as  well  as  judicial.** 

10.  Holding  Over. — The  length  of  the  term  of  office  prescribed  by 
statute  does  not  necessarily  represent  the  period  of  time  which  a  jus- 
tice may  serve,  for,  in  order  that  the  office  may  be  continuously  filled, 
it  is  almost  uniformly  provided  that  a  justice  of  the  peace  shall  hold 
his  office  for  a  definite  period,  and  thereafter  until  his  successor  is 
appointed  and  duly  qualified.'*  Ilence  the  actual  length  of  time 
that  such  an  officer  may  hold  his  office  depends  on  when  his  successor 
is  elected  and  qualified.  The  indefinite  portion  of  time  indicated  by 
the  phrase  "until  his  successor  shall  be  elected  or  appointed  and 
qualified''  is  as  much  a  part  of  the  term  of  office  as  the  time  dur- 
ing which  the  officer  is  entitled  absolutely  to  hold.  In  the  one  case 
he  is  entitied  to  hold  as  against  everyone,  and  in  the  other,  against 

12.  Note :  91  A.  S.  R.  673.  17.  Kahn  v.  Sutro,  114  CaJ.  316,  46 

13.  Green  v.  Wardwell,  17  HL  278,   Pa«.  87,  33  L.R.A.  620. 

63  Am.  Dec.  366.    As  to  the  liability  .  18.  See  Judges,  vol.  15,  pp.  512,  513. 

of  sureties  on  the  bonds  of  justice  of  19.  Keniston  v.  State,  63  N.  H.  37, 

the  peace,  see  infra,  par.  24.  56  Am.  Rep.  486;  People  v.  Mann,  97 

14.  Kahn  v.  Sutro,  114  Cal.  316,  46  N.  Y.  630,  49  Am.  Rep.  566.  General* 
Pac.  87,  33  L.R.A.  620;  Pueblo  Coun-  ly  as  to  the  nature  of  the  oflftce  of  jus- 
ty  V.  Smith,  22  Colo.  534,  45  Pac.  367,  tice  of  the  peace,  see  supra,  par.  2. 

33  L.R.A.  465.  20.  Badger  v.  United  States,  93  U 

15.  State  V.  Smith,  152  Mo.  512,  54  S.  599,  23  U.  S.  (L.  ed.)  991;  State  v. 
S.  W.  221,  47  L.R.A.  560;  People  v.  Smith,  152  Mo.  512,  54  S.  W.  221,  47 
Rowland,  155  N.  Y.  270,  49  N.  E.  775,  L.R.A.  560 ;  Ballantyne  v.  Bower,  17 
41  L.R.A.  838.  Wyo.  356,  99  Pac.  869,  17  Ann.  Cas. 

16.  Keniston  v.  State,  63  N.  H.  37,  82. 
56  Am.  Rep.  486. 
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everyone  except  such  as  come  with  legitimate  credentials.  To  be 
sure  this  additional  time  is  conditional  and  defeasible;  but  until 
the  condition  arises  which  defeats  it,  it  remains  a  part  of  the  con- 
stitutional term.*^  In  all  such  cases  it  is  immaterial  whether  the 
want  of  a  successor  results  from  a  failure  to  hold  an  election,  the 
failure  of  the  person  elected  to  qualify,  or  from  a  lawful  change 
in  the  time  of  holding  an  election.  In  applying  the  provision  to 
particular  cases  it  has  been  held  that  where  the  time  for  electing 
justices  of  the  peace  has  been  changed,  the  then  incumbent  holds 
office  until  the  regular  election  thereby  provided;  and  that  his  term 
does  not  expire  at  the  time  it  would  have  expired  had  no  change  been 
made;  and  that  where  a  justice  of  the  peace  is  appointed  to  fill  a 
vacancy  he  holds  office  until  the  regular  time  for  electing  justices 
and  not  merely  until  the  next  election,  under  a  statute  which  pro- 
vides that  the  appointment  shall  be  for  the  unexpired  term.  Of 
course  under  a  statute  providing  that  the  appointee  shall  hold  office 
until  the  next  regular  election,  the  term  of  the  appointee  expires  at 
that  time,  although  it  is  not  the  time  for  the  regular  election  of 
justices.  Likewise  it  has  been  held  that  where  by  reason  of  a  tie 
vote  no  election  is  made  to  the  office,  there  is  no  vacancy,  and  the  then 
incumbent  will  continue  to  hold  office  until  the  time  provided  for  the 
next  election  of  justices  of  the  peace,  in  the  absence  of  any  controlling 
statute.^  But  where  a  person  elected  to  the  office  dies  after  he  has 
qualified,  though  before  the  commencement  of  the  term,  a  vacancy  is 
created  in  the  new  term  which  may  be  filled  as  by  law  provided, 
and  the  previous  incumbent  will  not  be  entitled  to  hold  over  as 
against  one  duly  appointed  and  qualified  to  fill  the  vacancy.* 

11.  Resignation  and  Removal;  Quo  Warranto. — ^A  justice  of  the 
peace  may  resign  his  office  if  he  so  desires,  and  the  statutes  in  the 
different  jurisdictions  usually  provide,  either  specifically  or  gen- 
erally, to  whom  his  resignation  shall  be  submitted  and  by  whom  it 
may  be  accepted,  and  the  other  details  incident  thereto.'  Having 
once  resigned  he  cannot  reinstate  himself  in  the  office  by  withdraw- 
ing his  resignation;  and  if  he  has  tendered  an  absolute  and  uncon- 
ditional resignation  to  take  effect  in  the  future  he  cannot  withdraw 
the  resignation  after  it  has  been  duly  accepted  by  the  proper  authority, 
though  the  time  at  which  it  is  to  take  effect  has  not  arrived.*  A 
justice  of  the  peace,  may  be  removed  from  office  after  due  notice, 
and  an  opportunity  for  being  heard  by  su#h  tribunal  as  may  be 

21.  Ballantyne  v.  Bower,  17  Wyo.  8.  Oregon  v.  Jennings,  119  U.  S.  74, 

356,  99  Pac.  869,  17  Ann.  Cas.  82.  7  S.  Ct.  124,  30  U,  S.  (L.  ed.)  323; 

1.  State  V.  Smith,  152  Mo.  512,  54  Murray  v.  State,  115  Tenn.  303,  89 
8.  W.  221,  47  L.RA.  560.  S.  W.  101,  5  Ann.  Cas.  687. 

2.  Ballantyne   v.   Bower,   17   Wyo.  4.  Murray  v.  State,  115  Tenn.  303, 
356,  99  Pac.'  869,  17  Ann.  Cas.  82  and  89  S.  W.  101,  5  Ann.  Cas.  687. 
note. 
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prescribed  by  law.*  In  removal  proceedings  a  defense  often  inter- 
posed is  that  the  justice  acted  in  good  faith  in  doing  acts  for  which 
his  removal  from  office  is  demanded.  While  the  cases  do  not  afford 
any  controlling  rule  as  to  the  effect  of  such  a  defense,  a  distinction 
based  on  the  nature  of  the  act  may  serve  to  help  solve  the  apparent 
conflict  in  the  decisions.  If  the  act  indicates  incompetency  or  inat- 
tention to  official  duties  the  justice's  good  faith  is  immaterial.  Thus 
it  has  been  held  that  the  taking  of  illegal  fees  will  justify  removal, 
although  such  act  was  done  on  the  advice  of  counsel,  where  the  stat- 
ute provided  for  removal  without  specifying  that  the  act  must  have 
been  done  corruptly,  as  the  taking  of  illegal  fees  is  deemed  a  sign  of 
unfitness  for  office.*  On  the  other  hand  if  the  removal  statute  is 
highly  penal,  in  that  it  not  only  prescribes  removal  from  office  but 
also  attaches  a  severe  penalty,  the  good  faith  of  the  justice  in  tak- 
ing illegal  fees  may  operate  as  a  sufficient  defense.  If  the  act  is  not 
indicative  of  unfitness  for  office,  the  answer  to  the  question  whether 
he  should  be  removed  may  depend  on  his  motive.'  The  writ  of  quo 
warranto  is  generally  employed  to  try  the  right  of  a  person  who 
claims  to  exercise  the  functions  of  an  office.  Hence  it  cannot  be 
maintained  against  a  justice  of  the  peace  elected  for  one  township 
who  perfonris  the  duties  of  his  c^ce  in  another  township,  because  the 
question  is  not  as  to  the  right  to  hold  an  office  but  the  manner  and 
place  of  the  exercise  of  his  office.  In  such  a  case  injunction  is  the 
proper  remedy.* 

III.  Rights,  Powers,  and  Liabilities 

Rights  and  Duties  Generally 

* 

12.  Exemption  from  Military  Service. — ^A  justice  of  the  peace  is 
sometimes  exempted  from  the  duty  to  perform  military  service,  and 
it  has  been  held,  under  a  statute  exempting  from  militia  duty  the 
officers,  judicial  and  executive,  of  the  United  States,  that  a  justice 
of  the  peace  in  the  District  of  Columbia  is  exempt,  as  he  is  an  officer 
of  the  United  States  whose  duties  axe  in  part  judicial  and  in  part 
executive.* 

13.  Nature  and  Extent  of  Duties;  Power  to  Appoint  Special  Con- 
stables.— ^While  the  duties  of  a  justice  of  the  peace  are  to  a  large  extent 

5.  People  V.  Howland,  155  N.  Y.  8.  Com.  v.  Small,  238  Pa.  St  106, 
270,  49  N.  E.  775,  41  L.R. A.  838 ;  Mar-  86  AtL  1088,  Ann.  Cas.  1914C  326  and 
bury  V.  Madison,  1  Cranch  137,  2  U.  note.  Generally  as  to-  the  soope  and 
S.  (L.  ed.)  60.  propriety  of  quo  warranto,  see  Quo 

6.  State  V.  District  Court,  44  Mont.  Warranto. 

318,  119  Pac.  1103,  Ann.  Cas.  1913B  9.  Wise  v.  Withers,  3  Cranch  331, 
396  and  note.  2  U.  S.  (L.  ed.)  457. 

7.  Note:  Ann.  Cas.  1913B  401. 

338 


16  R.  C,  L.  JUSTICES  OF  THE  PEACE  §  14 

of  a  judicial  nature  and  connected  with  the  administration  of  jus- 
tice, still  he  has  other  duties  fully  as  important  that  are  of  an  execu- 
tive and  administratiye  nature. ^^  A  very  important  duty  of  a  jus- 
tice of  the  peace  in  many  jurisdictions  is  the  holding  of  inquests  in 
the  case  of  the  absence  of  the  coroner  or  his  inability  to  attend  and 
conduct  the  inquest.^^  The  power  of  justices  to  require  giving  of 
sureties  to  keep  the  peace  is  of  ancient  origin.  It  is  an  essential 
condition  of  the  exercise  of  that  power  that  the  applicant  makes 
it  appeaj  to  the  justice  that  he  goes  in  fear  and  in  danger  of  personal 
violence  from  another. ^^  A  justice  of  the  peace  is  sometimes  given 
the  power,  whenever  there  ^all  be  no  constable  convenient,  and 
in  the  opinion  of  the  justice  an  emergency  exists  for  the  immediate 
service  of  one,  to  appoint  a  special  constable  to  act  in  a  particular 
case.  Such  appointment  must  be  entered  in  the  docket,  and  process 
shall  be  directed  to  the  appointee  by  name,  and  in  case  the  process  is 
not  so  directed  it  will  confer  no  authority.*'  It  has  been  held,  how- 
ever, that  such  power  extends  only  to  the  appointment  of  a  special 
constable  to  act  in  a  particular  cause,  and  does  not  authorize  the 
appointment  of  a  special  constable  to  act  as  a  police  officer  on  a  partic- 
ular occasion.  The  noting  of  the  appointment  in  the  docket  may 
be  made  at  any  time,  and  the  failure  to  make  it  at  the  time  of  appoint- 
ment does  not  invalidate  the  appointment.** 

14.  Validity  of  Acts  of  De  Facto  Justices. — The  rule  is  uniform 
that  the  acts  of  a  de  facto  justice  of  the  peace,  performed  by  virtue  of 
his  office,  are  as  valid  as  to  the  public  and  third  persons  as  those  of 
a  de  jure  justice.**  This  rule  has  been  applied  to  numerous  acts  of 
a  de  facto  justice.  Thus  a  judgment  rendered  by  him  in  a  civil  suit  is 
held  to  be  valid,**  as  a  conviction  of  crime  in  his  court,*'  or  a 
recognizance  entered  into  before  him.*^  As  in  the  case  of  judges  of 
courts  of  record,  the  acts  of  justices  de  facto  cannot  be  called  in  ques- 
tion in  any  suit  to  which  he  is  not  a  party.     The  official  acts  of  a 

10.  See  supra,  par.  2.  N.  W.  1105,  39  A.  S.  B.  918. 

11.  Note:  31  L.R.A.  543.  Notes:  12  Ann.  Cas.  209;  15  Eng. 

12.  R^.  V.  Dunn,  12  Ad.  &  El.  599,  Rul.  Cas.  86. 

40  E.  C.  L.  124,  4  P.  &  D.  415,  6  Jur.  As  to  acknowledgments  before  de 
721, 15  Eng.  Rul.  Cas.  109  and  note.       facto  officers,  see  Ackkowlbogicents, 

13.  McLain  v.  Matlock,  7  Ind.  525,  vol.  1,  p.  268  et  seq. 

65  Am.  Dec.  746  and  note;  Havden  v.  16.  Hamlin  v.  Kassafer,  15  Ore.  466, 

Songer,  66  Ind.  42,  26  Am.  Rep.  1.  16  Pac.  778,  3  A.  S.  R.  176;  McGregor 

14.  McLain  v.  Matlock,  7  Ind.  526,  v.  Balch,  14  Vt.  428,  39  Am.  Dec.  231 ; 
65  Am.  Dec.  746.  McCormick  v.  Cleveland,  98  Wis.  522, 

15.  In  re  Corum,  62  Kan.  271,  62  74  N.  W.  339,  67  A.  S.  R.  827. 
Pac.  661,  84  A.  S.  R.  382;  Dabney  v.  Note:  12  Ann.  Cas.  210. 
Hudson,  68  Miss.  292,  8  So.  545,  24  17.  Sheehan's  Case,  122  Mass.  445, 
A.  S.  R.  276;  Hamlin  v.  Kassafer,  15  23  Am.  Rep.  374. 

Ore.  466,  15  Pac.  778,  3  A.  S.  R.  176 ;       18.  Rrown  v.  O'Connell,  36  Conn. 
McGregor  v.  Balch,  14  Vt.  428,  39  Am.  432,  4  Am.  Rep.  89. 
Dec.  231;  In  TO  Radl,  86  Wis.  645,  57 
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de  facto  justice  cannot  be  attacked  collaterally.^*  Nor  can  the  title 
of  a  de  facto  justice  of  the  peace  be  tested  by  a  writ  of  prohibition,^ 
or  upon  a  writ  of  habeas  corpus  sued  out  by  one  who  has  been  tried 
and  convicted  before  him,  where  the  proceedings  are  otherwise  reg- 
ular;^ or  on  a  plea  to  the  jurisdiction  in  aii  action  brought  before 
him.*  The  foundation  for  these  rules  is  that  it  would  be  incon- 
sistent with  the  convenience  and  security  of  the  public,*  and  with 
a  due  regard  to  the  rights  of  one  acting  in  an  official  capacity  under 
the  color  of,  and  a  belief  in,  lawful  authority  to  do  so,  that  the  valid- 
ity of  his  acts  as  justice  should  be  disputed,  or  the  legal  effect  of  his 
election  to  another  office  be  determined  in  a  proceeding  to  which  he  is 
not  a  party.* 

Compensation 

15.  In  General;  Contracts  for  Fees. — In  many,  if  not  most,  juris- 
dictions, a  justice  of  the  peace  receives  fees  in  each  transaction  as 
compensation  for  his  labors,*  but  in  some  instances,  and  especially 
in  cities  or  large  villages,  justices  of  tiie  peace  receive  a  salary  in 
lieu  of  fees.  A  constitutional  provision  that  justices  of  the  peace 
shall  receive  a  salary  instead  of  fees  in  incoiporated  cities  and  towns 
having  a  population  of  more  than  a  specified  number,  which  does 
not  require  action  on  the  part  of  the  legislature  in  determining  the 
population,  is  self  executory  and  the  required  condition  precedent 
may  be  determined  by  the  courts.*  A  justice  of  the  peace  is  enti- 
tled to  his  salary  during  the  period  he  is  suspended  from  office  by 
a  judgment  in  a  lower  court  removing  him  from  office  on  the  reversal 
of  the  judgment  on  appeal,  for  the  effect  of  a  reversal  of  a  judg- 
ment on  appeal  is  to  leave  the  parties  where  they  stood  before  the 
action  was  started.  This  is  true  although  by  law  the  office  is  filled 
by  another,  who  receives  the  regular  salary  attached  to  the  office 
during  that  period.^     It  has  been  said  that  a  justice  has  control 

19.  Brown  v.  O'Connell,  36  Conn.       SL  McGregor  v.  Balch,  14  Vt.  428, 
432,  4  Am.  Rep.  89;  In  re  Corum,  62  39  Am.  Dec.  231. 

Kan.  271,  62  Pac.  661,  84  A.  S.  R.  3.  Sheehan's  Case,  122  Mass.  446,  23 

382;  Hamlin  v.  Kassafer,  16  Ore.  456,  Am.  Rep.  374;  Dabney  v.  Hudson,  68 

16  Pac.  478,  3  A.  S.  R.  176 ;  McCor-  Miss.  292,  8  So.  645,  24  A.  S.  R.  276. 

mick  v.  Cleveland,  98  Wis.  522,  74  N.  4.  Sheehan's  Case,  122  Mass.  445,  23 

W.  339,  67  A.  S.  R.  827.  Am.  Rep.  374.    And  see  Jxjdgbs,  vol. 

Note :  12  Ann.  Cas.  210.  15,  p.  519  et  seq. 

As  to  the  right  to  attack  a  jndg-  5.  People  v.   Howland,  165  N.  Y. 

ment  of  a  justice  of  the  peace  collater-  270,  49  N.  E.  775,  41  L.R.A.  838. 

ally,  see  infra,  par.  69  et  seq.  6.  Anderson  v.  Whatcom  County,  16 

20.  In  re  Radl,  86  Wis.  646,  67  N.  Wash.  47,  45  Pac.  666,  33  L.KA.  137. 
W,  1105,  39  A.  S.  R.  918.  7.  Ward  v.  MarshaU,  96  CaL  165,  30 

1.  Shechan's   Case,  122  Mass.  445,  Pae,  1113,  31  A.  S.  B.  198. 
23  Am.  Rep.  374. 
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of  his  fees,  and  may  tax  them  large  or  small,  so  long  as  they 
are  not  in  excess  of  the  amount  provided  for  by  statute.  So  it  is 
lawful  for  him  to  make  no  charge.  But  he  cannot,  in  advance,  enter 
into  a  valid  contract  binding  him  to  make  no  charge  for  services  to 
be  rendered.  So  a  contract  whereby  a  justice  of  the  peace  agrees  to 
charge  smaller  fees  in  suits  to  be  brought  before  him  by  a  certain 
corporation  than  are  prescribed  by  statute,  and  that  such  fees  shall 
not  be  collected  unless  paid  by  the  defendants  to  the  corporation, 
is  contrary  to  public  policy  and  void.^  A  full  discussion  of  the  invalid- 
ity of  contracts  for  compensation  involving  considerations  which  may 
affect  the  impartiality  of  a  magistrate  is  found  elsewhere  in  this 
work.* 

16.  Recovery  of  Fees. — ^Fees  due  to  a  justice  of  the  peace  in  an 
action  brought  before  him  may  be  recovered  by  him  in  a  separate 
action  against  the  party  who  is  bound  by  law  to  pay  them,  for 
where  a  statute  gives  an  officer  a  right  to  fees  for  services  performed 
the  law  implies  a  promise  to  pay  by  the  person  for  whom  the  serv- 
ices are  rendered.     Therefore  an  action  to  recover  fees  is  based  on 
implied  contract  and  may  be  brought  in  assumpsit. ^^     But  it  is 
not  material  to  the  right  of  recovery  whether  the  implied  contract 
be  regarded  as  a  real  contract  based  on  the  actual  though  unexpressed 
intention  of  the  parties,  or  as  a  quasi  contract  based  upon  the  doctrine 
that  no  one  should  be  allowed  to  enrich  himself  unjustly  at  the 
expense  of  another.**    Even  where  a  justice  is  paid  a  salary  he  may 
sue  for  and  recover  the  fees  due  where  he  is  required  by  statute  to 
collect  all  fees  and  make  return  thereof  to  a  designated  officer.**    It 
is  no  defense  to  an  action  to  recover  fees  that  the  justice  had  by 
statute  the  right  to  demand  the  payment  of  his  fees  in  advance, 
for  such  right  being  for  his  benefit  he  may  waive  it  without  pre- 
cluding his  right  thereafter  to  claim  and  recover  his  fees.*'     The 
action  should  be  against  the  party  who  is  liable  under  the  law  to  pay 
the  fees  of  the  justice,**  or  against  the  party  who  has  received  the 
justice's  fees  from  the  one  who  was  liable  under  the  law  to  pay 
them.*'    It  is  sometimes  provided  that  fees  need  not  be  paid  until 
an  itemized  statement  thereof  is  furnished  if  such  a  statement  is 
demanded.    Hence  if  an  itemized  statement  is  requested  before  suit 

8.  Brown  v.    Colnmbos   First   Nat.  11.  Conlon  v.  Holste,  99  Minn.  493, 
Bank,  137  Ind.  655,  37  N.  E.  158,  24  110  N.  W.  2,  9  Ann.  Cas.  372. 
Li.R.A.  206.  12.  Note :  9  Ann.  Cas.  372. 

9.  See  Contracts,  vol.  6,  p.  751  et  13.  Conlon  v.  Holste,  99  Minn.  493, 
eeq.  110  N.  W.  2,  9  Ann.  Cas.  372  and 

10.  Conlon  v.  Holste,  99  Minn.  493,  note. 

110  N.  W.  2,  9  Ann.  Cas.  372  and  note.       14.  Note:  9  Ann.  Cas.  372. 
And  see  Assumpsit,  vol.  2,  pp.  751,       15.  Conlon  v.  Holste,  99  Minn.  493« 
795.  '  110  N.  W.  2,  9  Ann.  Cas.  372  and  note. 

341 


§§  17,  18  JUSTICES  OF  THE  PEACE  16  B.  C.  L. 

the  making  and  delivering  of  the  same  is  a  condition  precedent  to  the 
right  of  recovery.** 

LiabilitieB 

17.  Liability  for  Judicial  Acts  Generally. — ^The  liability  of  a  jus- 
tice of  the  peace  for  his  official  acts  has  been  much  discussed  and 
there  is  a  wide  diversity  of  opinion  as  to  its  proper  solution.  It 
involves  and  draws  into  sharp  conflict  two  fundamental  and  equally 
cherished  principles  of  our  legal  system — ^the  inviolability  of  per- 
sonal liberty  and  property  rights,  except  under  the  strictest  forms 
of  law  on  tihie  one  hand,  and  the  dignity  and  independence  of  the 
judiciary  on  the  other.  Among  the  earlier  cases  there  was  a  tenden(^ 
to  make  a  distinction  between  the  liability  of  judges  of  superior 
courts  and  judges  of  inferior  courts.  That  distinction  was  never 
universally  adopted  and  being  founded  on  neither  logic  nor  reason 
has  been  rejected  by  most  if  not  all  modem  authorities,  so  that,  at 
the  present  time,  there  are  few  if  any  courts  which  distinguish  betweea 
the  liability  of  justices  of  the  peace  for  their  judicial  acts  and  the 
liability  of  judges  of  superior  courts.*' 

18.  When  Acting  within  Jurisdiction. — It  is  a  principle  lying  at 
the  foundation  of  all  well  ordered  jurisprudence  that  every  judge, 
whether  of  higher  or  lower  degree,  exercising  the  jurisdiction  vested 
in  him  by  law,  and  deciding  upon  the  rights  of  others,  should  act 
upon  his  own  free  unbiased  convictions,  uninfluenced  by  any  appre- 
hension of  consequences.*®  He  is  not  bound,  at  the  peril  of  an 
action  for  damages,  or  of  personal  controversy,  to  decide  right,  in 
matter  either  of  law  or  fact,  but  to  decide  according  to  his  own  con- 
victions of  right.  Such  of  necessity  is  the  nature  of  the  trust  assumed 
by  all  on  whom  judicial  power,  in  greater  or  lesser  measure,  is  con- 
ferred. This  trust  is  fulfilled  when  he  honestly  decides  according 
to  the  conclusions  of  his  own  mind  in  a  given  case,  although  another 
might  have  come  to  a  different  conclusion.*^  Accordingly  where  a 
justice  of  the  peace  acts  fully  within  his  jurisdiction,  that  is,  when 
he  has  jurisdiction  of  the  subject  matter,  and  has  acquired  jurisdic- 
tion of  the  person  in  the  particular  case,  he  is  not  liable  for  acts 

16.  Note:  9  Ann.  Cas.  372.  son,  50  Tex.  495,  32  Am.  Rep.  609. 

17.  Note:  44  L.R.A.(N.S.)   164.  19.  Pratt     v.     Gardner,     2     Cush. 

18.  Early  v.  Fitzpatrick,  161  Ala.  (Mass.)  63,  48  Am.  Dec.  652;  Gordon 
171,  49  So.  686,  135  A.  S.  R.  123;  v.  District  Court,  36  Nev.  1,  131  Pac. 
Pratt  V.  Gardner,  2  Cush.  (Mass.)  63,  134,  44  L.R.A.(N.S.)  1078;  Raid  v. 
48  Am.  Dec.  652;  Piper  v.  Pearson,  2  Hood,  2  Nott  ft  McC.  (S.  C.)  168,  10 
Gray  (Mass.)  120,  61  Am.  Dec.  438;  Am.  Dec.  582;  Marks  v.  Sullivan,  9 
Stewart  v.  Cooley,  23  Minn.  347,  23  Utah  12,  33  Pac.  224,  20  L,R.A.  590. 
Am.  Rep.  690;  Gordon  ▼.  District  And  see  Jitdges,  yoL  15,  p.  543  et 
Court,  36  Nev.  1,  131  Pac.  134,  44  seq. 

L.R.A.(N.S.)    1078;    Rains   v.    Simp- 
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done  in  the  case,**  This  privilege  is  not  intended  as  much  for  the 
protection  of  the  justice  as  an  individual  as  for  the  protection  of 
society,  by  preventing  the  scandal  and  embarrassment  which  would 
follow,  should  the  judicial  department,  which  represents  one  of  the 
most  sensitive  and  vital  parts  of  sovereignty,  be  subjected  to  the  sepa- 
rate prosecutions  of  private  persons.^  The  rule  of  nonliability  has 
usually  been  applied  even  where  the  justice  acted  maliciously  and 
corruptly,*  though  there  are  authorities  apparently  to  the  contrary.' 
In  applying  these  rules  it  has  been  held  that  a  justice  having  juris- 
diction of  the  subject  matter  and  the  person  in  a  criminal  prosecu- 
tion is  not  liable  in  damages  although  he  may  have  had  knowledge 
that  the  complaint  was  false,  feigned  and  groundless,  for  that  is  a 
question  to  be  tried  and  the  justice  could  not  judicially  know  it  unti] 


I.  Coleman  ▼.  Roberts,   113   Ala.  Austin  v.  Yrooman,  128  N.  Y.  229,  28 

323,  21  So.  449,  59  A.  S.  R.  Ill,  36  N.   E.  477,  14  L.R.A.   138;   Raid  v. 

LJt.A.    84    (punishing   for   contempt  Hood,  2  Nott  &  McC.  (S.  C.)  168,  10 

committed  in  his  presence);  Early  v.  Am.  Dec.  582;  Rains  v.  Simpson,  50 

Pitzpatrick,  161  Ala.  171,  49  So.  686,  Tex.  495,  32  Am.  Rep.  609;  Marks  v. 

135  A.  S.  R.  123;  Lac«^  v.  Hendricks,  Sullivan,  9  Utah  12,  33  Pac.  224,  20 

164  Ala.  280,  51  So.  157, 137  A.  S.  R.  L Jl.A.  590 ;  Banister  v.  Wakeman,  64 

45  and  note;  Broom  v.  Douglass,  175  Vt.  203,  23  Atl.  585,  15  L.R.A.  201; 

Ala.  268,  57  So.  860,  Ann.  Cas.  1914C  Kirby  v.  Simpson,  10  Exch.  358,  18 

1155,  44  L.R.A.(N.S.)  164  and  note;  Jur.  983,  33  L.  J.  M.  C.  165,  15  Eng. 

Bailey  v.  Wiggins,  5  Har.  (Del.)  462,  Rul.    Cas.   223;    Hazeldine  v.   Grove, 

6   Am.   Dec.   650;   State  v.   FHnn,  3  3  S.  B.  997,  43  E.  C.  L.  1073,  12  L.  J. 

Blackf.  (Ind.)   72,  23  Am.  Dec.  380;  M.  C.  54,  15  Eng.  Rul.  Cas.  215.     ' 

Barkeloo  v.  Randall,  4  Blackf.  (Ind.)  Notes:  19  Am.  Dec.  490;  14  L.R.A. 

476,  32  Am.  Dec.  46;  Myers  v.  Dunn,  143. 

126  Ky.  548, 104  S.  W.  352,  13  L.R.A.  1.  Rains  v.  Simpson,  50  Tex.  495,  32 

(N.S.)  881;  McBurnie  v.  Sullivan,  152  Am.  Rep.  609. 

Ky.  686,  153  S.   W.  945,  44  L.R.A.  2.  Coleman  v.  Roberts,  113  Ala.  323,  ' 

(N.S.)  186;  Deal  v.  Harris,  8  Md.  40,  21  So.  449,  59  A.  S.  R.  Ill,  36  L.R.A. 

63  Am.  Dec.  686;  State  v.  Carrick,  70  84;  Lacey  v.  Hendricks,  164  Ala.  280, 

Md.  586,  17  Atl.  559, 14  A.  S.  R.  387;  51  So.  157,  137  A.  S.  R.  45  and  note; 

Piper   V.    Pearson,    2   Gray    (Mass.)  Broom  v,  Douglass,  175  Ala,  268,  57 

120,    61    Am.    Deo.    438;    Brooks    v.  So.   860,  Ann.   Cas.   1914C  1155,   44 

Mangan,    86    Mich.    576,    49    N.    W.  L.R.A.(N.S.)  164  and  note;  McBurnie 

633,   24   A.    S.    R.    137;    Stewart   v.  v.  Sullivan,  152  Ky.  686,  153  S.  W. 

Cooley,  23  Minn.  347,  23  Am.  Rep.  945,   44   L.R.A.(N.S.)    186;   Pratt  v. 

690;  Stone  v.  Graves,  8  Mo.  148,  40  Gardner,  2  Cush.  (Mass.)  63,  48  Am. 

Am.  Dec.   131  and   note;    Gordon   v.  Dec.  652;  Stewart  v.  Cooley,  23  Minn. 

District  Court,  36  Nev.  1, 131  Pac.  134,  347,  23  Am.  Rep.  690 ;  Stone  v.  Graves, 

44  L.R.A.(N.S.)  1078;  Jordan  v.  Han-  8  Mo.  148,  40  Am.  Dec.  131;  Gordon 

son,  49  N.  H.  199,  6  Am.  Rep.  508;  v.  District  Court,  36  Nev.  1,  131  Pac. 

Grove  v.  Van  Duyn,  44  N.  J.  L.  654,  134,  44  L.R.A.(N.S.)  1078;  Raines  v. 

43  Am.  Rep.  412;  Adkins  v.  Brewer,  Simpson,  50  Tex.  495,  32  Am.  Rep. 

3  Cow.  (N,  Y.)  206,  15  Am.  Dec.  264;  609. 

Cunningham  v.  Bucklin,  8  Cow.   (N.  Note:  14  L.R.A.  138. 

Y.)  178,  18  Am.  Dec.  432;  Tompkins  3.  State  v.  Flinn,  3  Black.  (Ind.)  72, 

V.    Sands,  8  Wend.   (N.  Y.)   462,  24  23  Am.  Dec.  380. 

Am.  Dec.  46;  Hunt  v.  Wickwire,  10  Note:  19  Am.  Dec.  490. 
Wend.  (N.  Y.)  102,  25  Am.  Dec.  545; 

343 


§  19  JUSTICES  OF  THE  PEACE  16  B.  C.  L. 

*  a  trial.  His  private  knowledge  could  not  prevent  the  complainant 
from  having  the  question  tried.^  But  a  justice  of  the  peace  may  be 
liable  for  entering  into  a  conspiracy  to  institute  groundless  criminal 
proceedings  against  another  before  the  justice,  as  such  act  would  not  be 
done  in  the  course  of  a  judicial  proceeding.'^  On  the  other  hand,  he 
is  not  liable  for  putting  a  defendant  on  trial  without  allowing  him 
an  opportunity  to  obtain  witnesses  and  proofs  favorable  to  him,  and 
to  obtain  counsel  to  advise  him,  for  when  the  justice  has  complete 
jurisdiction,  the  question  of  continuance  or  postponement  for  any 
purpose  is  a  judicial  question.*  Nor  is  a  justice  liable  for  imprison- 
ing a  person  for  contempt  in  a  proceeding  within  his  jurisdiction 
though  he  act  corruptly  and  maliciously.''  Nor  will  an  action  lie 
against  a  justice  of  the  peace  for  erroneously  entering  judgment  and 
issuing  execution  against  a  defendant  upon  a  confession  of  judg- 
ment by  a  codefendant^  Where  he  acts  in  the  mistaken  belief  that 
the  case  is  one  which  he  is  justified  in  conducting  with  closed  doors, 
a  justice  is  not  personally  liable  for  ordering  the  exclusion  of  specta- 
tors from  his  court  room  and  the  actual  removal  of  a  person  by  an 
officer  imder  his  direction.*  And  in  granting  or  refusing  an  appeal 
a  justice  Q/Cts  judicially  and  he  is  not  liable  for  whatever  action  he 
may  take.** 

19.  General  Rule  as  to  Liability  When  Acting  without  Jurisdiction. — 
It  is  the  generally  accepted  rule  that  a  judge  of  a  court  of  inferior 
jurisdiction  is  liable  when  he  acts  without  a  general  jurisdiction  of 
the  subject  matter,**  irrespective  of  motive  or  corruption,**  and  even 
though  his  act  involves  the  decision,  made  in  perfect  good  faith, 

4.  Pratt  V.  Gardner,  2  Cash.  (Mass.)  Peason,  2  Gray  (Mass.)  120,  61  Am. 

63,  48  Am.  Dec.  652;  Gordon  v.  Dis-  Dec.  438  and  note;  Grove  v.  Van  Duyn, 

trict  Court,  36  Nev.  1,  131  Pao.  134,  44  N.  J.  L.  654,  43  Am.  Rep.  412;  Ad- 

44  L.R.A,(N.S.)  1078.  kins  v.  Brewer,  3  Cow.  (N.  Y.)  206, 

6.  Stewart  v.  Cooley,  23  Minn.  347,  15  Am.  Dec.  264;  Cunningham  v.  Buck- 

23  Am.  Rep.  690.  lin,  8  Cow.  (N.  Y.)  178,  18  Am.  Dec. 

6.  Pratt  V.  Gardner,  2  Cush.  (Mass.)  432;  Bigelow  v.  Steams,  19  Johns.  (N. 
63,  48  Am.  Dec.  652.  Y.)  39,  10  Am.  Dec.  1B9;  Evertson  ▼. 

7.  McBumie  v.  Sullivan,  152  Ky.  Sutton,  5  Wend.  (N.  Y.)  281,  21  Am. 
686,  153  S.  W.  945,  44  L.R.A.(N.S.)  Dec,  217;  Tompkins  v.  Sands,  8  Wend. 
186.  (N.  Y.)  462,  24  Am.  Dec.  46;  Hunt  v. 

8.  Little  V.  Moore,  4  N.  J.  L.  74,  7  Wickmore,  10  Wend.  (N.  Y.)  102,  25 
Am.  Dec.  574.  Am.   Dec.   545;    Austin  v.   Vrooman, 

9.  Williamson  v.  Lacey,  86  Me.  80,  128  N.  Y.  229,  28  N.  E.  477, 14  L.RA. 
29  Atl.  943,  25  L.R.A  506.  138;  Jones  v.  Hughes,  5  Serg.  &  R. 

10.  Jordan  v.  Hanson,  49  N.  H.  199,    (Pa.)  299,  9  Am.  Dec.  364. 

6  Am.  Rep.  508.  Notes:  19  Am.  Dec.  490;  137  A.  S. 

11.  Broom  v.  Douglass,  175  Ala.  268,  R.  83;  27  L.R.A.  92. 

57  So.  860,  Ann.  Cas.  1914C  1155,  44       12.  Tracy  v.  Williams,  4  Conn.  107, 

L.R.A.(N.S.)  164  and  note;  Tracy  v.  10  Am.  Dec.  102. 

Williams,  4  Conn.  107,  10  Am.  Dec.       Notes:   14  U&jL  138;   44  L,E.A. 

102;  Barkeloo  v.  Randall,  4  Blackf.   (N.S.)  169. 

(Ind.)  476,  32  Am.  Dec.  46;  Piper  v. 

344 


16  B.  G.  L.  JUSTICES  OF  THE  PEACE  §  19 

that  he  has  such  jurisdiction.^*  It  has  been  held  in  some  jurisdic- 
tioDs  that  a  justice  of  the  peace  is  liable  for  acts  done  under  an 
unconstitutional  statute  since  in  such  a  case  he  acts  without  juris- 
diction,^^ but  according  to  other  authorities,  where  he  has  jurisdic- 
tion of  the  subject  matter  and  of  the  person,  he  is  not  liable  for 
acts  done  under  an  unconstitutional  statute  where  its  constitutionality 
has  not  been  passed  on  by  the  courts.^^  A  justice  of  the  peace  is 
liable  where  he  acts  without  acquiring  jurisdiction  of  the  person ;  *• 
and  where  there  is  an  indispensable  requisite  to  bring  his  official 
power  into  action,  and  that  requisite  is  not  complied  with,  his  acts 
are  null  and  void,  and  he  is  Uable  to  the  party  injured.*^  Thus  it 
has  been  held  that  a  justice  is  liable  for  issuing  a  warrant  without  a 
complaint  on  which  to  base  it  y  ^^  where  he  commits  a  person  for  trial 
against  whom  no  complaint  is  made  in  writing;^*  where  he  issues 
a  warrant  on  the  complaint  of  a  person  who  had  no  authority  to 
make  it;  *•  or  where  he  issues  a  warrant  on  a  complaint  that  clearly 
shows  the  offense  was  committed  outside  of  his  jurisdiction;^  or 
where  he  commits  a  prisoner  on  a  complaint  showing  on  its  face 
that  the  offense  charged  is  barred  by  the  statute  of  limitations.* 
Likewise  a  justice  has  been  held  liable  for  issuing  a  mittimus  in  a 
criminal  case  to  oaxry  the  sentence  into  effect  after  an  appeal  has 
been  taken  which  operates  to  suspend  his  power  in  that  respect.* 
So  a  justice  of  the  peace  who  issues  a  writ  of  domestic  attachment, 
by  which  the  property  of  an  absconding  debtor  is  attached,  without 
requiring  a  bond  to  be  first  filed  as  required  by  statute,  is  liable  to 
the  attachment  debtor.^  And  in  a  civil  action  a  justice  of  the  peace 
is  liable  for  issuing  a*  warrant  for  an  arrest  without  the  proper  oath, 
as  he  acquires  no  jurisdiction  of  the  person.*  But  a  justice  is  not 
liable  for  want  of  jurisdiction  arising  from  a  mistake  of  fact  that 
Ee  had  no  means  of  discovering  or  correcting,  nor  where  he  would 

13.  Broom  v.  Douglass,  175  Ala.  268,  18.  Flack    v.    Harrington,    Breese 

57  So.  860,  Ann.  Cas.  1914C  1155,  44  (lU.)  213,  12  Am.  Dec.  170. 

L.R.A.(N.S.)  164.  18-  Tracy  v.  WilUams,  4  Conn.  107, 

Note:  14  L.R.A.  138.  ^^  ^^'  ^^^'  ^^^' 

Generally  as  to  the  liability  of  judges  N?*«-  ^^  ,f  °^-  ^^^'  ^^}' 


fla  iLl  A   ^  ^     Tn''    A^'7  T^'f-^  120,  61  Am.  Dec.  438    Miller  v.  Pnce, 

?v^nt!^;    198  N   Y   22?'^  N   E  ^  Rich.  L.  (S.  C.)  27,  44  Am.  Dec.  271. 

!;tJ^.  f  ^\    .oo  •              '  2.  Vaughn  v.  Congdon,  56  Vt.  Ill, 

477, 14  L.R.A.  138.  43  ^^j^  Rep.  758. 

16.  Brooks  v.  Mangan,  86  Mich.  576,  3^  Banister  v.  Wakeman,  64  Vt.  203, 

49  N.  W.  633,  24  A.  S.  R.  137.  23  Atl.  585,  15  L.R.A.  201. 

16.  Bissell  V.  Gold,  1  Wend.  (N.  Y.)  4.  Barkeloo  v.   Randall,  4  Blackf. 
210,  19  Am.  Dec.  480.  (Ind.)  476,  32  Am.  Dec.  46. 

17.  Barkeloo  v.  Randall,  4  Blackf.  5.  Bissell  v.  Gold,  1  Wend.  (N.  Y.) 
(Ind.)  476,  32  Am.  Dec.  46.  210,  19  Am.  Dec.  480  and  note. 
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have  had  authority  to  act  had  the  facts  been  as  alleged  by  the  party.* 
And  it  has  been  held  that  a  justice  is  not  liable  for  a  levy  made 
illegal  by  the  fact  that  through  improper  service  of  process  no 
jurisdiction  was  acquired  of  the  defendant.'^ 

20.  Conclusiveness  of  Justice's  Determination  on  Question  of  Juris- 
diction.— ^When  a  justice  of  the  peace  acts  judicially  with  respect  to 
a  subject  matter  of  which  he  has  a  general  jurisdiction,  but  in  the 
particular  case  he  has  acquired  no  jurisdiction  of  the  person  affected, 
he  is  not  liable  if  the  act  involves  his  present  or  previous  affirmative 
decision  that  he  has  jurisdiction  of  such  person  and  authority  to 
proceed  in  the  particular  case,  provided  a  colorable  case  has  been 
presented  to  him  which  fairly  calls  for  or  permits  the  exercise  of  his 
judgment  with  respect  thereto ;  *  and  provided  he  has  determined  in 
good  faith,  without  malice  or  corruption,  that  the  case  presented 
calls  for  the  exercise  of  his  general  jurisdiction.*  By  a  "colorable 
case"  or  "colorable  invocation  of  jurisdiction"  it  is  meant  that  some 
person,  apparently  qualified  to  do  so  has  appeared  before  the  justice 
and  made  complaint  imder  oath  and  in  writing,  stating  at  least  some 
fact  or  facts  which  enter  into  and  may,  under  some  conditions,  or 
in  co-operation  with  some  other  unstated  fact  or  facts,  constitute  a 
criminal  offense,**  or  stating  some  fact  or  facts  which  bear  a  gen- 
eral similitude  to  a  fact  or  facts  designated  by  law  as  constituting  an 
offense ;  **  in  either  case,  calling  upon  the  justice  to  pass  upon  their 
sufficiency  to  elicit  the  process  issued.**  Thus  it  has  been  held  that 
a  justice  of  the  peace  is  not  liable  in  an  action  for  false  imprison- 
ment where  the  affidavit  before  him  as  a  justice  of  the  peace,  tiiough 
wholly  insufficient  to  charge  any  criminal  offense,  nevertheless  is 
clearly  an  attempt  to  charge  a  threatened  criminal  trespass  on  affiant's 
land,  and  states  facts  which  are  elements  of  that  offense,  and  of  legal 

6.  Yaughn  v.  Congdon,  56  Yt.  Ill,  Generally  as  to  the  conclusiveness  of 
48  Am.  Rep.  768.  the  determination  of  a  judge  as  to  his 

7.  McCall  V.  Cohen,  16  S.  C.  445,  42  jurisdiction,  see  Judges,  vol.  15,  p.  549. 
Am.  Rep.  641.  10.  Broom  v.  Douglass,  175  Ala.  268. 

8.  Broom  v.  Douglass,  176  Ala.  268,  57  So.  860,  Ann.  Cas.  1914C  1165,  44 
57  So.  860,  Ann.  Cas.  1914C  1155,  44  L.R.A.(N.S.)  164;  Marks  v.  Sullivan, 
L.R.A.(N.S.)  164  and  note;  Gardner  9  UUh  12,  33  Pac.  224,  20  L.R.A.  590. 
V.  Couch,  137  Mich.  358,  100  N.  W.  11»  Broom  v.  Douglass,  175  Ala.  268, 
673, 101  N.  W.  802, 109  A.  S.  R.  684;  57  So.  860,  Ann.  Cas.  1914C  1165,  44 
Grove  v.  Van  Duyn,  44  N.  J.  L.  654,  L.R.A.  (N.S.)  164. 

43  Am.  Rep.  412 ;  Neall  v.  Hart,  116  12.  Broom  v.  DongLaas,  175  Ala.  268. 

Pa.  St.  347,  8  Atl.  628,  2  A.  S.  R.  559.  67  So.  860,  Ann.  Cas.  1914C  1166,  44 

9.  Broom  v.  Douglass,  176  Ala.  268,  L.R.A.(N.S.)  164;  Gardner  v.  Couch, 
57  So.  860,  Ann.  Cas.  1914C  1165,  44  137  Mich.  358,  100  N.  W.  673,  101  N. 
L.R.A.(N.S.)  164  and  note;  Thompson  W.  802,  109  A.  S.  R.  684;  Marks  v. 
V.  Jackson,  93  la.  376,  61  N.  W.  1004,  SulUvan,  9  Utah  12,  33  Pac  224,  20 
27  L.R.A.  92;  McCall  v.  Cohen,  16  S.  L.R.A.  690. 

C.  445,  42  Am.  Rep.  641.  Note :  14  L.R.A.  138. 

Note :  14  L.R.A.  138. 
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significance  and  value  in  its  proof,  for  a  colorable  case  is  presented 
thereby  which  fairly  invokes  the  justice's  judgment  as  to  their  suffi- 
ciency for  the  purpose  intended.  The  issuance  of  the  warrant  is 
therefore  a  judicial  act,  involving  his  inquiry  and  affirmative  con- 
clusion as  to  his  power  and  authority  to  do  so,  for  which  he  cannot 
be  liable  if  he  acts  in  good  faith.^' 

21.  Effect  of  Exceeding  Jurisdiction, — ^There  are  many  cases  which 
support  the  view  that  a  justice  of  the  peace,  having  a  limited  and 
inferior  jurisdiction,  is  liable  in  every  case  where  he  acts  merely  in 
excess  of  his  actual  jurisdiction,  so  that  his  act  is  void  as  distin- 
guished from  voidable  or  irregular.^^  Thus  it  has  been  held  that 
although  a  justice  has  general  jurisdiction  over  the  subject  matter, 
if  he  is  empowered  by  law  to  exercise  it  only  in  a  certain  way  he  will 
be  liable  if  he  goes  outside  the  limits  set  by  law.**  These  cases,  how- 
ever, proceed  in  general  on  the  narrow  view  that  a  void  act  neces- 
sarily imposes  liability,  which  assumes,  in  accordance  with  a  once 
much  favored  theory,  that  there  is  a  radical  distinction  between  the 
acts  of  judges  of  high  and  judges  of  low  degree  in  excess  of  their 
jurisdiction,  to  the  extent  that  the  one  class  should  never  be  held 
liable  while  the  other  should  always  be.  That  there  is  in  reason, 
justice,  or  policy,  any  such  radical  distinction  has  long  been  subject 
to  doubt,  and  is  increasingly  denied  by  the  best  considered  modern 
cases  and  by  standard  text  writers.**  By  "excess  of  jurisdiction" 
as  distinguished  from  entire  absence  of  jurisdiction  is  meant  that 
the  act,  though  within  the  general  power  of  a  justice,  is  not  author- 
ized and  therefore  void,  with  respect  to  the  particular  case,  because 
the  conditions  which  alone  authorize  the  exercise  of  his  general 
power  in  that  particular  case  are  wanting;  and  hence  the  judicial 
power  is  not  in  fact  lawfully  invoked.*' 

22.  Liability  for  Ministerial  Acts. — ^Many  cases  make  a  distinction 
between  the  judicial  and  ministerial  acts  of  a  justice,  and  hold  that 
justices  of  the  peace  are  responsible  in  a  civil  suit  to  individuals  for 
all  damages  arising  from  every  illegal  act  they  may  have  done  in 
the  exercise  of  their  ministerial  duties,*^  and  some  authorities,  as 

IS.  Broom  v.  Douglass,  175  Ala.  268,  ly  as  to  the  liability  of  judges  of  limit- 

57  So.  860,  Ann.  Caa.  1914C  1155,  44  ed  and  inferior  jurisdiction  for  acts  in 

Ii.R.A.(N.S.)  164.  excess  of  jurisdiction,  see  Judqbs,  vol. 

14.  Broom  v.  Douglass,  175  Ala.  268,  15,  p.  547  et  seq. 
57  So.  860,  Ann.  Cas.  1914C  1155,  44       17.  Broom   v.    Douglass,   175    Ala. 

L.R.A.(N.S.)  164;  Kelly  v.  Rembert,  268,  57  So.  860,  Ann.  Cas.  1914C  1155. 

Harp.  L.  (8.  C.)  65, 18  Am.  Dec.  643.  44  L.R.A.(N.S.)  164. 

Note :  64  Am.  Dec.  52.  18,  Prewett  v.  Marsh,   1   Stew.   & 

16.  Clarke  v.  May,  2  Gray  (Mass.)  P.  (Ala.)  17,  21  Am.  Dec.  645;  Welch 

410,  61  Am.  Dec.  470.  v.  Frost,  1  Mich.  30,  48  Am.  Dec.  692 ; 

16.  Broom  v.  Douglass,  175  Ala.  268,  Stone  v.  Graves,  8  Mo.  148,  40  Am. 

57  So.  860,  Ann.  Cas.  1914C  1155,  44  Dec.  131;  People  v.  Brooks,  1  Denio 

i:,.R.A.(N.S.)  164  and  note.    General-  (N.  Y.)  457,  43  Am.  Dec.  704;  Banis- 
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a  criterion  to  ascertain  whether  an  act  is  ministerial  or  judicial^  have 
appUed  the  rule  which  governs  in  cases  in  which  a  mandamus  would 
or  would  not  be  granted.^*  On  the  other  haud,  since  the  clerical 
and  judicial  acts  of  justices  are  mingled  together  from  the  begin- 
ning to  the  end  of  a  suit,  and  it  is  not  easy  to  separate  the  one  from 
the  other,  some  courts  have  held  that  all  his  acts  which  from  the 
beginning  to  the  end  of  the  suit  the  law  requires  him  to  perform 
are  judicial,  involving  only  the  responsibility  which  attends  all  judi- 
cial officers.  Applying  this  rule  it  has  been  held  that  a  justice  in 
issuing  an  execution  acts  judicially  and  is  not  liable  for  loss  occa* 
sioned  by  his  failure  to  make  the  writ  returnable  in  the  proper  time.*^ 
It  is,  however,  generally  held  that  a  justice  acts  ministerially  in 
issuing  executions,  and  if  in  doing  so  he  acts  irregularly  and  offi- 
ciously, he  is  liable ;  *  and  the  refusal  of  a  justice  to  order  a  return 
of  property  replevied  on  a  judgment  being  entered  in  favor  of  the 
defendant  has  been  declared  to  render  the  justice  liable,  as  the  grant- 
ing of  the  necessary  writ  is  a  purely  ministerial  act.'  So  it  has  been 
held  that  a  justice  of  the  peace  acts  ministerially  in  issuing  process 
at  the  request  of  a  party  and  is  justified  in  issuing  any  process  within 
his  jurisdiction  wluch  is  demanded  by  such  party  provided  he  acts 
in  good  faith.  But  a  justice  knowingly  issuing  a  warrant  against 
the  provisions  of  the  statute  is  liable  therefor.*  According  to  some 
decisions  the  act  of  a  justice  of  the  peace  in  approving  a  bond  demands 
the  exercise  of  discretion  and  judgment  and  is  a  judicial  act  for 
which  the  justice  cannot  be  held  liable,^  but  there  is  also  authority 
to  the  effect  that  in  approving  or  refusing  to  approve  an  appeal  bond 
a  justice  acts  ministerially  and  is  liable  if  he  maliciously  and  cor- 
ruptly refuses  to  approve  such  bond.* 

23.  Liability  for  Taking  or  Exacting  Illegal  Fees. — For  the  taking 
of  illegal  fees  a  justice  of  the  peace  is  sometimes  subjected  to  a  penalty 
payable  to  the  party  from  whom  the  illegal  fees  were  exacted.*  To 
such  an  action  it  is  no  defense  to  allege  that  the  fees  were  exacted  in 
the  honest  belief  that  the  justice  was  entitled  to  them,  for  as  to  wrongs 
mala  prohibita  the  only  inquiry  is  as  to  whether  the  law  has  been 
violated.''    The  receiving  of  the  illegal  fees  is  the  gist  of  the  wrong, 

ter  V.  Wakeman,  64  Vt.  203,  23  AtL  Note :  90  Am.  Dec.  728. 

586,    15    L.B.A.    201;    Thompson    v.  2.  State  v.  Carrick,  70  Md.  586,  17 

Jackson,  93  la.  376,  61  N.  W.  1004,  27  Atl.  559, 14  A.  S.  R.  387. 

L.R.A.  92.  3.  Rogers  v.  Mulliner,  6  Wend.  (N. 

Note:  137  A.  S.  R.  49.  Y.)  597,  22  Am.  Dec.  546. 

19.  Rains  v.  Simpson,  50  Tex.  495,  4.  Rains  v.  Simpson,  50  Tex.  495,  32 
32  Am.  Rep.  609.    And  see  Manda-  Am.  Rep.  609. 

MUS.  5.  Tompkins  v.  Sands,  8  Wend.  (N. 

20.  Wertheimer  v.  Howard,  30  Mo.  Y.)  462,  24  Am.  Dec.  46. 

420,  77  Am.  Dec.  623.  6.  Leggatt   v.   Pridcaux,  16   Mont. 

1.  Tompkins  v.  Sands,  8  Wend.  (N.  205,  40  Pac.  377,  50  A.  S.  R.  498. 
Y.)  462,  24  Am.  Dec.  46.  7.  Leggatt   v.   Prideanx,   16   Mont 
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and,  when  such  fees  are  deUberately  accepted,  the  law  is  violated 
and  the  liability  attaches.  So  it  is  no  defense  to  an  action  to  recover 
a  penalty  for  exacting  illegal  fees  to  show  that  the  party  from  whom 
the  fees  were  exacted  knew  that  such  fees  were  illegal  but  refrained 
from  so  advising  the  justice.  Nor  is  such  liability  affected  by  a 
tender  back  of  the  illegal  fees  when  the  justice  discovers  the  illegality. 
So  to  hold  would  practically  nullify  the  whole  object  of  the  law, 
by  permitting  officials  who  violate  the  law  to  escape  the  consequences 
by  refunding  when  they  are  detected  or  when  they  believe  that  they 
are  about  to  be  detected.*  The  law  governing  the  criminal  responsi- 
bility of  a  justice  of  the  peace  for  exacting  illegal  fees  is  fully  treated 
in  another  article  in  this  work.* 

24.  Liability  of  Sureties  on  OfScial  Bond. — ^Though  in  some  juris- 
dictions the  fact  that  an  act  is  in  its  nature  judicial  furnishes  no 
exemption  from  liability  to  the  officer  or  his  sureties  where  it  is 
corruptly  done,**  it  is  generally  held  that  the  consequences  or  effect 
of  requiring  from  justices  of  the  peace  official  bonds  is  not  to  extend 
their  liability.  Thus  in  making  a  commitment  for  contempt,  a  jus- 
tice of  the  peace  is  deemed  to  act  judicially,  and  however  malicious 
his  motive,  his  sureties  are  not  answerable  for  his  act**  The  minis- 
terial acts  required  of  a  justice  of  the  peace  and  the  failure  to  per- 
form or  an  erroneous  performance  of  which  renders  liable  the  sure- 
ties on  his  official  bond  are  usually  of  the  same  nature  as  those  which 
in  superior  courts  are  made  the  duty  of  the  clerk  of  court  to  per- 
form.** At  common  law  sureties  on  the  official  bond  of  a  justice 
were  not  liable  for  malfeasance  of  their  principal,  of  which  misfeas- 
ance could  not  alio  be  predicated.  This  was  deemed  a  defect  in  the 
common  law,  to  cure  which  statutes  have  been  enacted  in  some  states 
extending  the  liability  of  sureties  on  official  bonds  to  injuries  from 
wrongful  acts  done  by  the  officer  under  color  of  his  office,  as  well  as 
to  the  nonperformance  or  negligent  performance  of  official  duty.** 
The  official  bond  of  a  justice  is  sometimes  made  to  cover  illegal  acts 
of  a  special  constable  appointed  by  the  justice.  In  such  a  case  a  jus- 
tice and  his  sureties  will  be  liable  when  a  special  constable  sells  exempt 

205,  40  Pac.  377,  60  A.  S.  R.  498;  Col-  323,  21  So.  449,  69  A.  S.  R.  Ill,  36 

bey  V.  Burks,  11  Neb.  157,  8  N.  W.  L.R.A.  84. 

386,  38  Am.  Rep.  364.  Note :  91  A.  S.  R.  575. 

8.  Leggatt   v.   Prideanz,   16   Mont.       Generally  as  to  the  nonliability  of 
205,  40  Pac.  377,  50  A.  8.  R.  498.  justices  for  judicial  acts,  see  supra, 

9.  See  Criminal  Law,  vol.  8,  p.  293   par.  17  et  seq. 

et  seq.  12.  Note :  91  A.  8.  R.  674.    And  see 

10.  State  V.  Flinn,  3  Blackf.  (Ind.)    supra,  par.  23. 

72,  23  Am.  Dec.  380.  13.  Coleman   v.   Roberts,   113   Ala. 

Note:  91  A.  S.  R.  576.  323,  21  So.  449,  59  A.  S.  R.  Ill,  36 

11.  Coleman   v.   Roberts,   113    Ala.  L.RA..  •84. 
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property.**  A  justice,  in  a  number  of  jurisdictions,  is  authoriased 
and  in  some  required  to  receive  debts  or  claims  against  a  third  person 
in  his  official  capacity  for  collection.  Where  such  statutes  prevail, 
if  a  justice  of  the  peace,  as  such,  has  promissory  notes  placed  in  his 
hands  for  collection,  his  acts  with  reference  to  them  are  covered  by 
his  official  bond,  and  for  his  conversion  of  them  his  bondsmen  are 
answerable.  Where,  however,  he  is  not  made  a  collecting  agent  by 
statutes  of  the  nature  referred  to,  if  he  receives  (daims  for  collection, 
he  is  deemed  to  do  so  in  his  individual  capacity,  and  for  his  failure 
to  collect  or  any  other  act  or  omission  as  a  colle(;tion  agent,  his  sure- 
ties are  not  responsible.  For  the  money  received  by  him,  where, 
under  statutes  of  this  kind,  claims  have  been  left  with  him  as  a  magis- 
trate for  collection,  his  sureties  are  responsible,  although  no  process 
issued  to  compel  payment  and  no  judgment  was  rendererd.  Where, 
on  the  other  hand,  the  statute  authorizes  the  receipt  of  money  by 
a  justice  only  when  suit  has  been  brought  and  judgment  rendered 
on  a  claim,  if  money  is  received  on  a  claim  left  with  a  justice  for  col- 
lection, without  suit,  it  is  received  by  him  individually  and  as  a  col- 
lection agent,  and  is  therefore  not  covered  by  his  official  bond.  Where 
the  money  is  received  by  a  justice  in  satisfaction  of  a  judgment  ren- 
dered by  him,  it  is  received  officially,  and  for  its  conversion  he  is 
responsible  on  his  official  bond.**  The  sureties  of  a  justice  of  the 
peace  de  facto  are  liable  on  their  bond,  for  so  long  as  he  continues 
to  exercise  the  office  of  justice,  his  official  acts  are  binding  and  his 
securities  cannot  be  permitted  to  allege  that,  although  they  signed 
his  bond  and  thereby  acknowledged  to  the  world  his  right  to  the 
office,  he  is  not  in  fact  a  justice.*^ 

IV.  Jurisdiction 

25.  In  General. — ^By  the  common  law,  justices  of  the  peace  had 
some  criminal  jurisdiction,  but  no  jurisdiction  whatever  of  suits 
between  man  and  man.*'  In  this  country,  even  from  the  colonial 
period,  the  jurisdiction  over  small  debts  which  county  courts  and 
similar  courts  had  in  England  was  generally  vested  in  single  jus- 
tices of  the  peace.*®  While  in  general  justices*  courts  are  classed 
as  courts  of  limited  or  special  jurisdiction,**  they  are  in  some  juris- 

14.  State  V.  Allen,  48  W.  Va.  154,  origin  and  nature  of  office,  see  snpra, 
35  S.  E.  990,  86  A.  S.  R.  29,  50  L.R.A.   par.  2. 

284.  18.  Capital  Traction  Co.  v.  Hof,  174 

15.  Note:  91  A.  S.  R.  577.  U.  S.  1,  19  S.  Ct.  580,  43  U.  S.  (L. 

16.  Green  v.  Wardwell,  17  HI.  278,  ed.)  873. 

63  Am.  Dec.  366.  19.  White  v.  Wagar,  185  111.  196,  57 

17.  Capital  Traction  Co.  v.  Hof,  174  N.  E.  26,  50  L.R.A.  60;  King  v.  Bates, 
U.  S.  1, 19  S.  Ct.  580,  43  U.  S.  (L.  ed.)  80  Mich.  367,  45  N.  W.  147,  20  A.  S. 
873;  CaflPrey  v.  Dudgeon,  38  Ind.  512,  R.  518. 

10    Am.   Rep.   126.    Generally   as   to       Note:  16  A.  S.  R.  919. 
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dictions  made  courts  of  record  by  statute.*®  The  jurisdiction  of  jus- 
tices of  the  peace  as  judicial  officers  is  the  result  of  constitutional 
provision  or  statutory  enactment,  and  their  jurisdiction  being  defined 
or  delineated  by  such  enactment,  resort  must  be  had  in  all  cases, 
in  determining  the  extent  thereof,  to  the  controlling  constitutional 
or  statutory  provision.^  In  the  exercise  of  the  powers  granted  they 
must  pursue  the  statute  or  constitution  as  the  case  may  be,  for  that 
is  the  charter  of  their  powers,  not  only  as  to  the  class  of  cases  which 
they  may  hear  and  determine,'  but  as  to  the  procedure  they  must 
observe.*  They  have  and  can  exercise  no  powers  except  those  con- 
ferred by  the  statute,  and,  whenever  they  assume  jurisdiction  in  a 
case  not  conferred  by  the  statute,  their  acts  are  null  and  void ;  *  and 
this  is  true  even  though  their  attempted  exercise  of  jurisdiction  was 
made  in  good  faith.*  Where,  however,  a  justice  of  the  peace  has 
complete  jurisdiction  of  a  cause,  he  has,  as  a  matter  of  course, 
jurisdiction  over  all  interlocutory  acts  legally  necessary  to  a  final 
judgment,*  and  in  all  cases  a  liberal  construction  should  be  given 
to  statutes  concerning  the  jurisdiction  and  powers  of  justices  of  the 
peace,  with  a  view  to  effect  their  object  and  promote  justice.'  Where 
the  particular  jurisdiction  of  a  justice  of  the  peace  is  not  defined 
by  the  constitution,  he  will  be  held  to  have  such  general  jurisdiction 
as  justices  possessed  prior  thereto,*  within  the  limits  defined  by  the 
constitution.*  In  some  instances  their  jurisdiction  is  concurrent 
with  other  courts  in  civil  actions  where  the  amount  in  controversy 
does  not  exceed  a  specified  sum.^*  It  has  been  held  that  the  pro- 
vision of  the  United  States  constitution  that  the  judicial  power  of 
the  United  States  shall  be  vested  in  one  supreme  court  and  in  such 
inferior  courts  as  Congress  may  from  time  to  time  ordain  and  estab- 
lish was  intended  as  a  constitutional  definition  of  the  judicial  power 
which  the  constitution  intended  to  confine  to  courts  created  by  Con- 

20.  McBumie  v.  SulUvan,  152  Ky.  4.  White  v.  Wagar,  185  HL  195,  57 

686,  153  S.  W.  945,  44  L.R.A.(N.S.)  N.  E.  26,  50  L.R.A.  60. 

186!  Note:  16  A.  S.  R.  919. 

1.  Caffrey  v.  Dudgeon,  38  Ind.  512,  6.  Norfolk,  etc.,  R.  Co.  ▼.  Pinnacle 

10  Am.  Rep.  126;  Martin  v.  Pales,  18  J^iL^^?^;'^,  ^a7^  ^'^^  ^^  ®-  "^• 
Me.  23,  36  Am.  Dec.   693;   State  v.  l^^,  41  L.R.A.  414. 

Houston,  36  Mont.  178,  92  Pac.  476,    ^  «•  ^^^  ^^n    ^  '  '        '  ^ 

^  ^ATi^'^'Sf^^^^^  ":  StTte  V.  Houston,  36  Mont.  178, 

26  P^  St.  99,  67  Am.  »ec.  402  ^^  p^  ^^g  ^  ^^   ^^  ^^27. 

«A^^!S/;o^?''^*''??  ^^.^V'^'J'^^'  8.  People  V.   Howland,  155   N.   Y. 

92  Pac.  476, 12  Ann.  Cas.  1027;  Firm-  270,  49  N.  E.  775,  41  L.R.A.  838. 

stone  V.  Mack,  49  Pa.  St.  387,  88  Am.  9^  Williams  v.  Ball,  52  Tex.  603,  36 

Dec.  507.  Am.  Rep.  730;  Head  v.  Hughes,  1  A. 

3.  State  V.  Houston,  36  Mont.  178,  K.  Marah.    (Ky.)    372,  10  Am.  Dec. 

92  Pac.  476,  12  Ann.  Cas.  1027 ;  Bige-  742. 

low  v.  Steams,  19  Johns.  (N.  Y.)  39,  10.  Ballantyne  ▼.  Bower,  17  Wyo. 

10  Am.  Dec.  189.  356,  99  Pac.  869,  17  Ann.  Cas.  82. 
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gress;  in  other  words^  that  such  power  extends  only  to  the  trial  and 
determination  of  cases  in  courts  of  record,  and  that  Congress  is  still 
at  Uberty  to  authorize  the  judicial  officers  of  the  several  states  to 
exercise  such  power  as  is  ordinarily  given  to  officers  of  courts  not 
of  record.  Hence,  Congress  may  authorize  justices  of  the  peace  to 
commit  persons  for  a  violation  of  the  criminal  law  of  the  United 
States.  Likewise  a  justice  of  the  peace  may  under  authority  of  Con- 
gress arrest  deserting  seamen  and  deliver  them  on  board  their  vessels, 
for  such  power  is  not  within  the  constitutional  definition  of  ''judicial 
power."  **  While  it  is  true  that  a  justice  has  no  power  to  admin- 
ister equity,  it  has  been  held  that  the  owner  of  an  equitable  title 
may  sue  in  a  justice's  court,^^  and  a  defendant  may  interpose  an 
equitable  defense  in  that  court. ^'  Throughout  this  chapter  limita- 
tions on  the  jurisdiction  of  justices  of  the  peace  will  be  considered 
in  connection  with  the  treatment  of  specific  matters,  and  it  would 
serve  no  useful  purpose  to  set  out  at  this  place  the  limitations  placed 
on  their  jurisdiction  by  various  constitutional  or  statutory  enactments. 
26.  Legislative  Control. — ^The  legislature  is  frequently  given  power 
to  fix  by  law  the  powers,  duties  and  responsibilities  of  justices  of  the 
peace,**  but  such  power  is  usually  restricted  by  a  provision  that  no 
special  or  local  law  shall  be  enacted  for  that  purpose,*^  and  any 
enactment  changing  the  jurisdiction,  power,  or  duties  of  justices  of 
the  peace,  which  does  not  affect  all  alike,  or  transcends  the  constitu- 
tional limits,  is  an  infringement  upon  the  fundamental  law,  and 
void.**  In  the  absence  of  any  constitutional  restriction  the  legisla- 
ture may  increase  the  jurisdiction  of  justices  of  the  peace  and  give 
their  exclusive  original  jurisdiction  within  stated  limits,*^  and  the 
legislature,  in  distributing  the  judicial  power  between  courts  of  record, 
on  the  one  hand,  and  justices  of  the  peace  or  other  subordinate  magis- 
trates,  on  the  other,  with  a  view  to  prevent  unnecessary  delay  and 
unreasonable  expense,  must  have  a  considerable  discretion,  whenever 
in  its  opinion,  because  of  general  increase  in  litigation,  or  other  change 
of  circumstances,  the  interest  and  convenience  of  the  public  require 
it,  to  enlarge  within  reasonable  bounds  the  pecuniary  amount  of  the 
classes  of  claims  entrusted  in  the  first  instance  to  the  discretion  of 
justices  of  the  peace,  provided  always  the  right  of  trial  by  jury  is 

11.  Robertson  v.  Baldwin,  165  U.  Pac.  87,  33  L.R.A.  620.  As  to  the  con- 
S.  275,  17  S.  Ct.  326,  41  U.  S.  (L.  stitutional  protection  of  courts  against 
ed.)  715.  legislative  changes,  see  Cottbts,  voL  7, 

12.  Walker  v.  MiUer,  139  N.  C.  448,  p.  978  et  seq. 

52  S.  E.  125,  111  A.  S.  R.  805,  4  Ann.  15.  Kahn  v,  Sutro,  114  Cal.  316,  46 

Cas.  601, 1  L.R.A.(N.S.)  157.  Pac.  87,  33  L.R.A.  620. 

18.  Levin  v.  Gladstein,  142  N.   C.  16.  Love  v.  Liddle,  26  Utah  62,  72 

482,  55  S.  E.  371,  115  A.  S.  R.  747,  Pac.  185,  62  L.R.A.  482. 

32  L.R.A.(N.S.)  905.  17.  Head  ▼*  Hughes,  1  A.  K.  Marsh. 

14.  Kahn  v.  Sutro,  114  Cal.  316,  46  (Ky.)  372,  10  Am.  Dec.  742. 
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*  not  taken  away  in  any  case  in  which  it  is  secured  by  the  constitu- 
tion.*® Where  the  general  scheme  of  a  constitution  in  conferring 
jurisdiction  upon  justices  of  the  peace  is  to  deal  exhaustively  with 
the  subject  matters  which  it  mentions  and  enumerates,  the  legisla- 
ture has  no  power  to  increase  such  jurisdiction  beyond  that  specified 
in  tiie  constitution.**  The  legislature  is  also  sometimes  given  power 
to  restrict  the  jurisdiction  of  justices  of  the  peace;  but  such  a  pro- 
vision only  confers  power  to  restrict  such  jurisdiction  by  a  law,  gen- 
eral in  its  application,  and  does  not  confer  power  to  prescribe  the 
jurisdiction  of  justices'  courts  for  particular  localities,  diflPerent  from 
that  exercised  by  courts  of  the  same  grade  or  class  in  the  state  at 

.large.  Hence  an  act  is  unconstitutional  which  restricts  the  juris- 
diction of  justices  in  cities  of  the  first  class.*®  Nor  can  the  legislature 
under  the  guise  of  restricting  the  jurisdiction  of  justices  of  the  peace 
virtually  abolish  the  office.  Thus  it  has  been  held  that  the  exclusion 
of  justices  of  the  peace  of  a  single  town  from  the  exercise  of  any 
criminal  jurisdiction,  relieving  them  of  the  duty  to  enforce  criminal 
law,  denying  the  compensation  for  such  business,  and  virtually  pro- 
hibiting all  peace  officers  from  obeying  the  writs  of  such  justices 
in  criminal  cases,  is  unconstitutional  as  virtually  amounting  to  a 
partial  abolition  of  the  office.* 

27.  Jurisdiction  over  Particular  Proceedings;  Actions  on  Contract 
Generally. — A  justice  of  the  peace  has  jurisdiction  generally  of  actions 
based  on  contract  when  the  amount  involved  is  within  a  defined 
limit.*  Thus  it  has  been  held  that  a  justice  of  the  peace  has  juris- 
diction ovOT  an  action  to  recover  on  a  judgment,  for  judgments  are 
for  certain  purposes  to  be  classed  as  contracts.*  So  it  has  been  decided 
that  a  justice's  court  has  jurisdiction  to  determine  all  questions  as 
to  the  validity  of  an  assessment  made  by  a  private  corporation  on 
its  stock  when  the  court  has  jurisdiction  of  the  amount  in  suit.* 
Actionfl  for  breach  of  contract  of  marriage  are,  however,  generally 
excepted  from  his  jurisdiction.*  And  though  a  justice  of  the  peace 
has  jurisdiction  of  civil  actions  of  debt,  he  exceeds  his  legitimate 

18.  Capital  Traction  v.  Hof,  174  U.  lor,  84  Ga.  408, 11  S.  E.  396,  8  L.R.A. 
S.  1,  19  S.  Ct,  580,  43  U.  S.  (L.  ed.)  189;  Caffrey  v.  Dudgeon,  38  Ind.  312, 
873.  As  to  the  increase  of  the  juris<  10  Am.  Rep.  126 ;  Albaugh  Bros.  Dover 
diction  of  justices  of  the  peace  as  de-  Co.  v.  White,  26  Okla.  24,  108  Pac. 
priving  a  person  of  the  right  to  trial  360,  Ann.  Cas.  1912A  1283. 

by  jury,  see  Jury,  ante,  par.  33.  3.  Stuart  v.  Lander,  16  Cal.  372,  76 

19.  Western  Union  Tel.  Co.  v.  Am.  Dec.  538.  And  see  Judgments, 
Taylor,  84  Ga.  408,  11  S.  E.  396,  8  vol.  15,  p.  573. 

L.R.A.  189.  4.  Arroyo   Ditch,  etc.j   Co.   v.   Su- 

20.  Love  V.  Liddle,  26  Utah  62,  72  perior  Court,  92  Cal.  47,  28  Pac.  54. 
Pac.  185,  62  L.R.A.  482.  27  A.  S.  R.  9L 

1.  People  V.  Rowland,  155  N.  Y.  5.  Caffrey  v.  Dudgeon,  38  Md.  312, 
270,  49  N.  E.  775,  41  L.R.A.  838.         10  Am.  Rep.  126. 

2.  W^cstem  Union  Tel.  Co.  v.  Tay- 
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powers  whenever  he  extends  such  jurisdiction  to  include  matters  of 
controversy  or  causes  of  action  unknown  to  the  cominon  law,  and 
unauthorized  by  legislative  enactment.  Hence  in  the  absence  of 
legislative  enactment,  a  lustice  of  the  peace  has  no  authority  to  deter- 
mine the  rate  of  freight  charges  of  a  railroad  corporation.* 

28.  Actions  to  Recover  Penalties  or  Exemplary  Damages. — In 
some  jurisdictions  it  is  iftld  that  a  justice  of  the  peace  does  not  have 
jurisdiction  of  an  action  to  recover  a  statutory  penalty,^  and  where 
the  jurisdiction  of  a  justice's  court  is  limited  by  the  constitution 
to  civil  cases  arising  ex  contractu  and  cases  of  injuries  or  damages 
to  personal  property,  the  legislature  cannot  give  a  justice  jurisdiction 
over  actions  to  recover  penalties,  as  a  penalty  is  in  no  sense  a  con- 
tract or  an  action  arising  out  of  a  contract.^  But  the  jurisdiction 
of  a  justice  over  an  action  to  recover  punitive  or  exemplary  damages 
has  been  sustained,  and  under  a  statute  providing  that  the  wages 
due  certain  employees  if  not  paid  on  the  date  of  discharge  shall 
continue  at  the  same  rate  until  paid,  as  a  penalty  for  nonpayment, 
it  has  been  held  that  such  additional  amount,  although  character- 
ized as  a  penalty,  is  in  fact  only  exemplary  damages  and  that  a 
justice  has  jurisdiction  of  an  action  to  recover  it.* 

29.  Actions  in  Toft. — The  jurisdiction  of  justices  of  the  peace 
embraces  actions  for  taking,  detaining,  or  injuring  personal  property 
where  the  value  of  the  property  does  not  exceed  the  limit  to  which 
the  court  is  confined  in  the  exercise  of  its  jurisdiction ;  *^  and  at  the 
present  time  they  are  given  jurisdiction  quite  generally  over  actions 
of  tort  based  on  personal  injuries,^*  though  such  actions  as  slander 
or  malicious  prosecution  are  excepted  from  their  jurisdiction.**  In 
some  instances,  however,  a  justice  of  the  peace  is  held  to  be  without 
jurisdiction  of  actions  in  tort,*'  or  case  and  when  this  restriction  is 
in  force  an  action  by  a  person  to  whom  a  telegram  is  sent  to  recover 
damages  for  the  negligent  transmission  of  the  message  is  not  main- 

6.  Norfolk,  etc.,  R.  Co.  v.  Pinnacle  189;  Bagley  v.  Colmnbia  Southern  B. 
Coal  Co.,  44  W.  Va.  574,  30  S.  E.  196,  Co.,  98  Ga.  626,  25  S.  E.  638,  58  A. 
41  L.R.A.  414.  S.  R.  325,  34  L.R.A.  286;  Wilkins  v. 

7.  Leep  v.  St.  Louis,  etc.,  R.  Co.,  Stiles,  75  Vt.  42,  52  AtL  1048,  98  A. 
58  Ark.  407,  25  S.  W.  75,  41  A.  S.  R.  S.  R.  804. 

109,  23  L.R.A.  264.  11.  Caffrey  v.  Dudgeon,  38  Ind.  512, 

8.  Western  Union  Tel.  Co.  v.  Tay-  10  Am.  Rep.  126 ;  Albaugh  Bros.  Dov- 
lor,  84  Ga.  408, 11  S.  E.  396,  8  L.R.A.  er  Co.  v.  White,  26  Okla.  24, 108  Pac. 
189.    And  see  Penalties.  360,  Ann.  Cas.  1912A  1283;  Wliite  v. 

9.  Leep  v.  St.  Louis,  etc.,  R.  Co.,  58  Fox,  49  L.  J.  M.  C.  60,  15  Eng.  Rul. 
Ark.  407,  25  S.  W.  75,  41  A.  S.  R.  Cas.  lOL 

109,  23  L,R.A.  264.  12.  Caffrey  v.  Dudgeon,  38  Ind.  512, 

10.  Hill  V.  Newman,  6  Cal.  445,  63   10  Am.  Rep.  126. 

Am.   Dec.  140;   Hook  v.  Penner,  18       13.  Western  Union  Tel.  Co.  v.  Du- 
Colo.  283,  32  Pac.  614,  36  A.  S.  R.   bois,  128  111.  248,  21  N.  E.  4,  16  A .  S. 
277;  Western  Union  Tel.  Co.  v.  Tav-   R.  109;  Nimocks  v.  Woodv,  97  N.  C 
lor,  84  Ga.  408,  11  S.  E.  396,  8  L.R.A.   1,  2  S.  E.  249,  2  A.  S.  R.  268. 
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tainable  before  a  justice  of  the  peace.**  Under  this  restriction  actions 
of  trover  are  excepted  from  the  jurisdiction  of  justices  of  the  peace, 
as  are  actions  of  trespass,  which  might  be  made  the  foundation  of 
actions  of  trover,**  but  a  valid  promise  to  pay  a  fixed  debt  "in  trade" 
does  not  sound  in  damages  and  is  within  their  jurisdiction.** 

30.  Actions  Involving  Title  to  Real  Estate. — ^The  statutes  of  the 
various  states  usually  impose  a  limitation  on  the  jurisdiction  of  a 
justice  of  the  peace  to  the  effect  that  he  shall  not  try  any  cause 
wherein  the  title  to  land  shall  come  in  question,*'  or  when  the  bound- 
ary of  lands  may  be  in  dispute.*^  In  order,  however,  to  oust  the 
jurisdiction  of  a  justice  in  cases  involving  title  to  land,  it  is  essential 
that  the  claim  of  title  should  be  made  bona  fide,  and  the  bona  fides 
of  the  claim  is  for  the  justice  to  determine,  but  he  cannot,  by  decid- 
ing contrary  to  the  fact  that  the  claim  is  not  bona  fide,  give  him- 
self jurisdiction.**  The  objection  to  the  justice's  jurisdiction  may 
be  raised  by  the  defendant's  pleadings,**  but  where  the  question  is 
not  thus  raised  if  it  appears  on  the  trial,  from  the  plaintiff's  own 
showing,  that  the  title  to  land  is  in  question,  which  title  is  disputed 
by  the  defendant,  the  justice  must  dismiss  the  cause.*  The  statutes 
under  consideration  were  evidently  intended  to  take  away  the  power 
to  hear  evidence  and  determine  upon  the  various  intricate  and  com- 
plex questions  which  might  arise  on  the  trial  of  a  disputed  title, 
hence  a  question  of  title  is  not  deemed  to  be  involved  so  as  to  deprive 
a  justice  of  jurisdiction  when  the  -defendant  demurs  to  the  declara- 
tion.* Nor  is  the  title  to  land  involved  within  the  meaning  of  the 
statute  in  an  action  for  forcible  entry  and  detainer  although  the  plain- 
tiff is  required  to  show  that  his  purchase  at  an  execution  sale  was 
valid  and  made  under  a  valid  judgment*  Under  a  statute  provid- 
ing that  justices  shall  not  hear  and  determine  any  case  of  assault 

14.  Western  Union  Tel.  Co.  v.  Du-  27  L.  J.  M.  C.  28,  15  Eng.  Rul.  Cas. 
bois,  128  lU.  248,  21  N.  E.  4, 15  A.  S.  96;  Reg.  v.  Pearson,  L.  R.  5  Q.  B.  237, 
R.  109.  39  L.  J.  M.  C.  76,  22  L.  T.  N.  S.  126, 

15.  Lawrence     v.     Donblebower,    2  15  Eng.  Rul.  Cas.  99. 
Dall.  73,  1  U.  S.  (L.  ed.)  294.  Note:  89  Am.  Dec.  436. 

16.  Cooper  v.  Chambers,  15  N.  C.  18.  Ferris  v.  Higley,  20  Wall.  375, 
261,  25  Am.  Dee.  710.  22  U.  S.  (L.  ed.)  383. 

17.  Ferris  v.  Higley,  20  Wall.  375,  19.  Note :  15  Eng.  Rul.  Cas.  107.  • 
22  U.  S.  (L.  ed.)  383;  Fitzgerald  v.  20.  Stout  v.  Keyes,  2  Doug.  (Mich.) 
Beebe,  7  Ark,  305,  46  Am.  Dec.  285;  184,  43  Am.  Dec.  465. 

Johnson  v.  Baker,  38  111.  98,  87  Am.       1.  Stout  v.  Keyes,  2  Doug.  (Mich.) 
Dec.  293;  Caffrey  v.  Dudgeon,  38  Ind.  184,  43  Am.  Dec.  465. 
512,  10  Am.  Rep.  126;  Stout  v.  Keyes,       Note:  89  Am.  Dec.  436. 
2   Doug.    (Mich.)    184,  43  Am.   Dec.       2.  Stout  v.  Keyes,  2  Doug.  (Mich.) 
465;  Spear  v.  Carter,  1  Mich.  19,  48  184,  43  Am.  Dec.  465. 
Am.  Dec.  688;  Weaver  v.  Nugent,  72       3.  Johnson  v.  Baker,  38  111.  98,  87 
Tex.  272,  10  S.  W.  458,  13  A.  S.  R.  Am.  Dee.  293.    And  see  FoRaBLE  En- 
792 ;  Reg.  v.  Cridland,  7  El.  &  Bl.  853,  try  and  Detainer,  vol.  11,  p.  1168 
90  E.  C.  L.  853,  3  Jur.  (N.  S.)  1213.  et  seq. 
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in  which  any  question  shall  arise  as  to  the  title  to  land,  in  a  crim- 
inal  action  for  assault  arising  out  of  a  dispute  over  the  right  to  enter 
upon  land,  if  the  defendant  makes  a  bona  fide  claim  of  right  involv- 
ing the  title  to  the  land  the  jurisdiction  of  the  justice  ceases.*  It 
has  also  been  held  that  a  justice  has  no  jurisdiction  of  an  action 
for  false  representation  as  to  the  title  to  land.^ 

31.  Actions  for  Damages  to  Realty. — Justices  of  the  peace  having 
jurisdiction  over  injuries  to  personalty  only  Jiave  no  jurisdiction  of 
cases  in  which  the  plaintiff  seeks  to  recover  damages  for  an  injury 
to  realty  caused  by  a  wrongful  act  of  the  defendant,*  and  a  question 
frequently  arising  is  whether  the  property  damaged  was  in  fact  and 
law  a  part  of  the  land  to  which  it  was  afiixed.  Growing  crops,  if 
fructus  naturales,  are  a  part  of  the  land  before  severance,  and  grow- 
ing crops  of  the  class  known  as  fructus  industriales,  while  for  some 
purposes  considered  as  personalty,'  are  so  far  a  part  of  the  realty 
that  a  justice  of  the  peace  does  not  have  jurisdiction  of  an  action 
to  recover  damages  for  injury  to  or  destruction  of  such  crops.®  The 
right  to  ruhning  water  is  defined  to  be  a  corporeal  right  or  heredita- 
ment, which  follows  or  is  embraced  by  the  ownership  of  the  soil 
over  which  it  naturally  passes.*  The  right  to  water  has  therefore 
none  of  the  characteristics  of  personal  property,  and  a  justice  of 
the  peace  has  no  power  under  a  statute  giving  him  jurisdiction  to 
try  actions  for  damages  for  taking,  detaining  or  injuring  personal 
property,  to  try  a  cause  where  there  is  an  alleged  injury  arising  out 
of  a  diversion  of  water  from  the  natural  or  artificial  channel  in  which 
it  is  conducted.^*  So  where  the  owner  of  lands  builds  or  maintains 
thereon  a  substantial  fence,  as  a  permanent  structure  constituting 
an  improvement  of  the  premises,  such  fence  becomes  an  integral 
part  of  the  realty,**  and  an  action  to  recover  damages  for  an  injury 
to  or  destruction  of  such  fence  is  not  maintainable  in  a  justice's 
court.** 

32.  Proceedings  for  Recovery  of  Possession  of  Land. — The  courts  are 
not  agreed  as  to  the  jurisdiction  of  a  justice  of  the  peace  to  hear  an 
action  brought  to  recover  the  possession  of  land.    On  the  one  hand 

4.  Reg.   y.   Cridland,  7   El.   &  BL       7.  See  Crops,  vol.  8,  p.  356. 

853,  90  E.  C.  L.  853,  3  Jur.  (N.  S.)       8.  Bagley  v.  Columbus  Southern  R. 

1213,  27  L.  J.  M.  C.  28,  15  Eng.  Rul.   Co.,  98  Ga.  626,  25  S.  E.  638,  58  A.  S. 

Caa.  96;  Reg.  v.  Pearson,  L.  R.  5  Q.  R.  325,  34  L.R.A.  286. 

B.  237,  39  L.  J.  M.  C.  76,  22  L.  T.  N.  S.       9.  Hill  v.  Newman,  5  Cal.  445,  63 

126,  15  Eng.  Rul.  Cas.  99.     See  also  Am.     Dec.    140.     See    Waters    and 

White  V.  Fox,  49  L.  J.  M.  C.  60,  15  Watercourses. 

Eng.  Rul.  Cas.  101.  10.  Hill  v.  Newman,  5  Cal.  445,  63 

5.  Note :  89  Am.  Dec.  436.  Am.  Dec.  140. 

6.  Hill  V.  Newman,  5  Cal.  445,  63       11.  See  Fixtures,  vol.  11,  p.  1075. 
Am.   Dec.  140 ;   Bagley  v.   Columbus       12.  Bagley  v.  Columbus  Southern  R. 
Southern  R.  Co.,  98  Ga.  626,  25  S.  E.   Co.,  98  Ga.  626,  25  S.  E.  638,  58  iL. 
G38,  58  A.  S.  R.  325,  34  L.R.A.  286.       S.  R.  325,  34  L.R.A.  286. 
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it  has  been  held  that  in  such  actions  the  title  is  not  involved  and 
the  justice  has  jurisdiction.^'  On  the  other  hand  it  has  been  held 
that  a  justice  of  the  peace  has  no  jurisdiction  of  an  action  to  issue 
writs  of  possession  of  real  estate.**  In  those  jurisdictions  wherein 
an  action  of  forcible  entry  and  detainer  may  be  brought  before  a 
justice  he  has  no  jurisdiction  to  adjudicate  a  right  to  possession  that 
depends  upon  an  equitable  interest  in  the  premises.** 

33.  Actions  against  Married  Women. — ^A  married  woman  may  be 
sued  in  a  justice's  court  for  a  debt  due  by  her,  or  on  a  contract  made 
by  her,  before  marriage,  or  on  a  debt  contracted  by  her  after  mar- 
riage as  a  free  trader.**  So  it  has  been  held  that  a  justice's  court 
has  jurisdiction  of  an  action  to  recover  for  work  and  labor  done 
under  a  contract  for  a  specified  period  with  a  feme  sole,  although 
a  part  of  the  service  is  rendered  after  her  marriage.  But  where  the 
contract  is  for  an  indefinite  period,  compensation  for  services  ren- 
dered after  marriage  can  only  be  recovered  against  the  wife,  when 
charged  expressly  or  by  necessary  implication  on  her  separate  estate, 
and  such  question  cannot  be  determined  in  a  justice's  court*'  But 
to  render  a  judgment  of  a  justice  of  the  peace  void  on  the  ground 
that  it  was  against  a  married  woman,  it  must  appear  of  record  not 
only  that  the  defendant  was  at  the  time  a  married  woman,  but  it 
must  also  appear  on  the  face  of  the  proceedings  in  that  court  that 
the  cause  of  action  as  to  her  was  one  over  which  the  court  had  no 
jurisdiction.*® 

34.  Amount  in  Controversy  as  Affecting  Jurisdiction  Generally. — 
A  justice's  court  is  a  court  for  the  trial  of  small  actions  and  the  juris- 
diction of  a  justice  is  invariably  limited  to  actions  wherein  the  amount 
in  controversy  does  not  exceed  a  stated  sum.  This  limit  varies  in 
different  jurisdictions,  but  in  perhaps  a  majority  of  them  a  justice 
is  limited  to  actions  wherein  the  amount  in  controversy  is  two  hundred 
dollars  or  less.*'    Where  the  amount  in  controversy  as  shown  by  the 

13.  Cobb  V.  Gamer,  105  Ala.  467, 17  17.  BeviU  v.  Cox,  107  N.  C.  176,  12 
So.  47,  63  A.  S.  R.  136;  Johnson  v.'  S.  E.  62,  11  L.R.A.  274. 

Baker,  38  111.  98,  87  Am.  Dec.  293 ;  18.  McAfee  v.  Gregg,  140  N.  C.  448, 

Knapp  v.  Reed,  88  Neb.  754,  130  N.  63  S.  E.  304,  111  A.  S.  R.  854. 

W.   430,  Ann.   Cas.   1912B   1095,   32  19.  Den  v.  Turner,  9  Wheat.  541,  6 

L.R.A.(N.S.)  869.  U.  S.  (L.  ed.)   155;  Ferris  v.  Higley, 

14.  Vinson  v.  Flynn,  64  Ark.  453,  43  20  AVall.  375,  22  U.  S.  (L.  ed.)  383; 
S.  W.  146,  46  S.  W.  186,  39  L.R.A.  Hunton  v.  Luce,  60  Ark.  146,  29  S. 
415.  W.  151,  46  A.  S.  R.  165,  28  L.R.A. 

15.  Knapp  v.  Reed,  88  Neb.  754,  221;  Western  Union  Tel.  Co.  v.  Tay- 
130  N.  W.  430,  Ann.  Cas.  1912B  1095,  lor,  84  Ga.  408, 11  S.  E.  396,  8  L.R.A. 
32  L.R.A.(N.S.)  869.  And  see  189;  Bagley  v.  Columbus  Southern  R. 
Forcible  Entry  and  Detainer,  vol.  Co.,  98  Ga.  626,  25  S.  E.  638,  58  A. 
11,  pp.  1168,  1169.  S.  R.  325,  34  L.R.A.  286;  Caffrey  v. 

16.  McAfee  v.  Gregg,  140  N.  C.  Dudgeon,  38  Ind.  512,  10  Am.  Rep. 
448,  53  S.  E.  304,  111  A.  S.  R.  854.  126;  People  v.  Howland,  155  N.  Y. 
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declaration  or  complaint  exceeds  the  jurisdiction  of  the  court,  the 
action  should  be  forthwith  dismissed  without  costs.*^  And  if  jurisdic- 
tion is  exercised  every  step  taken  or  judgment  rendered  is  absolutely 
void.*  In  some  jurisdictions  a  justice  is  given  exclusive  jurisdiction 
of  actions  involving  a  small  amount  and  concurrent  jurisdiction  of 
actions  for  a  specified  higher  amount* 

35.  Splitting  or  Combining  Causes  of  Action;  Attorney's  Fees  as 
Part  of  Debt. — ^It  is  well  settled  that  a  person  cannot  split  up  an 
entire  indivisible  claim,  so  as  to  give  a  justice's  court  jurisdiction 
that  it  would  not  otherwise  possess.  If  he  could  do  so,  a  justice  of 
tJie  peace  might  be  given  cognizance  of  causes  involving  immense 
sums.'  It  is,  however,  often  a  difficult  question  to  determine  whether 
the  transactions  constitute  an  entire  or  a  divisible  contract  It  has 
been  held  where  several  items  of  property  are  pledged  at  one  time, 
for  one  sum,  and  no  reason  exists  for  a  demand  of  the  several  items 
at  separate  times,  that  it  is  one  entire  contract;  ^  and  that  a  running 
account,  though  consisting  of  several  items,  cannot  be  divided  to 
give  a  magistrate  jurisdiction.*  On  the  other  hand  a  party  cannot 
combine  several  separate  causes  of  action  for  the  purpose  of  depriv 
ing  a  justice's  court  of  its  jurisdiction,  for  the  amount  of  each  sep- 
arate demand  or  cause  of  action,  and  not  the  aggregate  of  the  various 
causes  which  may  be  joined  in  an  action,  determines  the  jurisdiction 
of  the  justice's  court.*  In  most  jurisdictions  the  rule  is  that  attor- 
ney's fees  stipulated  for  in  a  promissory  note,  in  the  event  that  suit 
is  brought  thereon,  are  a  part  of  the  principal  debt  and  must  be 
taken  into  consideration  in  determining  the  amount  in  controversy 
for  jurisdictional  purposes.^  They  cannot  be  excluded  on  the  ground 
that  they  are  interest  or  an  accretion  on  the  principal.  The  stipu- 
lation for  their  payment  is  a  covenant  independent  of  principal  or 
interest,  and  the  mention  of  them  is  only  incidental  as  a  means  of 

270,  49  N.  E.   775,  41   L,R.A.   838 ;  A.  S.  R.  867,  25  L.R. A.  605. 

Cooper  V.  Chambers,  15  N.  C.  261,  25  4.  BuUard  v.  Thorpe,  66  Vt.  599,  30 

Am.  Dec.  710;  Albaugh  Bros.  Dover  Atl.  36,  44  A.  S.  R.  867,  25  r..R.A. 

Co.  v.  White,  26  Okla.  24,  108  Pac.  605. 

360,  Ann.  Cas.  1912A  1283.  6.  Grayson     v.     Williams,     Walk. 

20.  Elderkin    v.    Spurbeck,    2    Pin.  (Miss.)  298,  12  Am.  Dec.  568. 

(Wis.)  129,  52  Am.  Dec.  148.  6.  Winer  v.  Bank  of  Blytheville,  89 

1.  Caffrey  v.  Dudgeon,  38  Ind.  512,  Ark.  435,  117  S.  W.  232,  131  A.  S.  R. 
10  Am,  Rep.  126.  102. 

2.  Hunton  v.  Luce,  60  Ark,  146,  29  7.  DeJamatt  v.  Marquez,  127  Cal. 
S.  W.  151,  46  A.  S.  R.  165,  28  L.R.A.  658,  60  Pac.  45,  78  A.  S.  R.  90;  Parks 
221;  Caffrey  v.  Dudgeon,  38  Ind.  v.  Granger,  96  Miss.  503,  51  So.  716, 
512,  10  Am.  Rep.  126.  Ann.    Cas.    1912B   232   and  note,   27 

3.  Broxton  v.  Nelson,  103  Ga.  327.  L.R.A.(N.S.)  157. 
30  S.  E,  38,  68  A.  S.  R.  97;  Bullard 

V.  Thorpe,  66  Vt.  599,  30  Atl.  36,  44 
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computing  and  estimating  the  sum  which  the  defendant  undertakes 
to  pay  in  tlje  event  the  plaintiff  is  forced  to  bring  suit.® 

36.  Remission  of  Part  of  Claim  Generally. — ^While  a  number  of  the 
earlier  cases  deny  all  power  on  the  part  of  the  plaintiff  to  affect 
jurisdiction  by  remission  or  voluntary  credits,*  and  this  view  is  appar- 
ently still  adhered  to  in  some  jurisdictions/^  it  is  now  generally  held 
that  the  amount  claimed,  and  not  the  amount  due,  determines  the 
jurisdiction  of  the  justice's  court  with  respect  to  an  action  brought 
before  him,  and  if  the  amount  claimed  is  within  the  jurisdiction 
of  the  justice  it  is  immaterial  that  the  amount  due  is  beyond  his 
jurisdiction,  for  the  plaintiff  has  the  right  to  reduce  his  demand  to 
b^ng  the  action  within  the  justice's  jurisdiction.^^  Hence  a  justice 
is  not  deprived  of  jurisdiction  of  an  action  in  which  the  plaintiff 
claims  an  amount  within  the  jurisdiction  by  the  fact  that  the  evi- 
dence shows  that  the  defendant  is  indebted  to  him  in  an  amount 
in  excess  of  the  jurisdictional  limit.  The  limitation  by  a  plaintiff 
of  his  claim  in  the  ad  damnum  clause  of  his  complaint  to  a  sum 
within  the  jurisdiction  of  the  court  in  which  he  brings  his  action 
operates  per  se  as  a  remittance  of  whatever  may  be  due  in  excess 
thereof.  While  a  remission  of  a  part  of  a  claim  is  usually  made  by 
a  voluntary  credit  before  suit  or  by  bringing  suit  for  a  less  amount 
than  the  whole,  it  may  as  a  general  rule  be  made  during  the  pendency 
of  the  action  as  well  as  before  its  commencement  And  the  plaintiff 
may  before  judgment  remit  any  part  of  the  sum  found  in  his, favor 
by  the  verdict  of  the  jury  in  order  to  bring  it  within  the  jurisdiction 
of  the  justice  and  take  judgment  for  the  residue  if  it  does  not  exceed 
such  jurisdiction  or  the  sum  claimed  by  the  declaration.** 

37.  Where  Amount  Due  Is  Certain;  Remission  of  Interest — ^Accord- 
ing to  some  decisions,  even  though  the  amount  due  is  fixed  and 
certain,  as  in  an  action  on  a  promissory  note  or  other  contract  wherein 
the  damages  are  liquidated,  the  plaintiff  may  without  the  knowledge 
or  consent  of  the  defendant  reduce  the  amount  due  by  giving  a  ficti- 
tious credit  for  the  purpose  of  getting  an  action  on  the  demand 
within  the  jurisdiction  of  the  court,**  and  statutes  have  been  enacted 

8.  Parks  v.  Granger,  96  Miss.  503,  221  and  note;  Albaugfa  Bros.  Dover 
51  So.  716,  Ann.  Cas.  1912B  232  and  Co.  v.  White,  26  Okla.  24,  108  Pac. 
note,  27  L.R.A.(N.S.)  157.  360,  Ann.  Cas.  1912A  1283;  Brunson 

9.  Moore  v.  Thomson,  44  N.  C.  221,  v.  Furtick,  72  S.  C.  579,  52  S.  E.  424, 
59  Am.  Dec.  550;  Bent  v.  Graves,  3  5  Ann.  Cas.  307  and  note. 
McCord  L.  (S.  C.)  280,  15  Am.  Dec.  Note:  28  L.R.A.  228. 

632.  12.  Note :  28  L.R.A.  228,  229. 

Notes :   28  L.R.A.  226 ;   Ann.   Cas.       13.  Hunton  v.  Luce,  60  Ark.  146,  29 

1912A  1285.  S.  W.  151,  46  A.  S.  R.  165,  28  L.R-A. 

10.  Notes:  28  L.R.A.  226  et  seq.;  221  and  note;  Brunson  v.  Furtick,  72 
Ann.  Cas.  1912A  1285, 1286.  S.  C.  579,  52  S.  E.  424,  5  Ann.  Cas. 

11.  Hunton  v.  Luce,  60  Ark.  146,  29  307  and  note. 
S.  W.  151,  46  A.  S.  R.  165,  28  L.R.A. 
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in  some  jurisdictions  expressly  permitting  the  holder  of  a  promis- 
sory note  to  reduce  the  note  by  indorsing  a  credit  thereon  in  order 
to  bring  the  amount  within  the  jurisdiction  of  the  justice.**  On  the 
other  hand  authority  is  not  lacking  to  the  effect  that  fictitious  credits 
will  not  be  permitted  in  order  to  bring  the  case  within  the  juris^ 
diction  of  the  justice  where  the  action  is  on  a  claim  the  amount  of 
which  is  definite  and  certain.**  While  there  is  some  authority  to 
the  contrary  it  is  generally  held  that  interest  may  be  remitted  in 
order  to  bring  a  claim  for  a  fixed  amount  with  the  jurisdictional 
limit^**  and  the  constitutions  of  some  states  provide  that  in  determin- 
ing the  amount  in  controversy  interest  is  to  be  excluded.*' 

38.  Counterclaim  and  Set-off. — ^A  justice  of  the  peace,  like  otKer 
courts,  has  no  jurisdiction  to  hear  and  determine  a  setroff  or  counter- 
claim in  excess  of  the  jurisdictional  amount,  but  where  a  counter- 
claim is  pleaded  as  a  defense  merely,  the  fact  that  it  is  above  the 
jurisdictional  amount  of  the  court  does  not  prevent  the  court  from 
determining  its  validity  ss  such  defense,  nor  oust  thfe  court  of  juris- 
diction of  the  plaintiff's  claim.*®  In  some  jurisdictions  it  is  pro- 
vided by  statute  that  a  defendant  may  withhold  the  amount  of  a 
liquidated  claim  which  is  in  excess  of  the  justice's  jurisdiction  and 
make  the  amount  withheld  the  subject  of  a  separate  action.  But 
where  the  claim  is  unliquidated  the  whole  excess  must  be  remitted 
in  order  to  confer  jurisdiction.** 

39.  Attachment,  Garnishment  and  Replevin. — ^A  justice  of  the  peace 
has  in  most  jurisdictions  power  to  issue  writs  of  attachment  when 
the  prescribed  conditions  exist  authorizing  the  attachment  of  a  defend- 
ant's property,*®  but  attachment  cannot  be  issued  nor  bond  taken 
by  a  justice  who  has  no  jurisdiction  of  the  amount  claimed.*  The 
amount  in  controversy  in  attachment  is  the  amount  claimed  by  the 
plaintiff  in  the  attachment,  and  not  the  value  of  the  property  attached 
as  the  attachment  is  only  a  remedy  or  process  by  which  the  creditor 
is  enabled  to  subject  the  property  of  the  defendant,  under  certain 
conditions,  to  the  satisfaction  of  his  judgment.*     But  sometimes  a 

14.  Note:  5  Ann.  Cas.  309.  St.  146,  38  Am.  Rep,  569. 

15.  Moore   v.    Thomson,   44   N.    C.       Note:  28  L.R.A.  221. 

221,  59  Am.  Dec.'  550  and  note.  For  a  full  discussion  of  this  subject, 

Notes:  28  L.R.A.  224;  5  Ann.  Cas.  see  Set-off  and  Counterclaim. 

309;  Ann.  Cas.  1912A  1285,  1286.  20.  Adkins  v.  Brewer,  3  Cow.   (N. 

16.  Notes:  28  L.R.A.  225;  5  Ann.  Y.)  206,  15  Am.  Dec.  264;  Perry  v. 
Cas.  309.  Gholson,  39  Ore.  438,  65  Pac.  601,  87 

17.  Hunton  v.  Luce,  60  Ark.  146,  A.  S.  R.  685. 

29  S.  W.  151,  46  A.  S.  R.  165,  28  1.  Benedict  v.  Bray,  2  Cal.  251,  66 

L.R.A.  221.  Am.  Dec.  332. 

18.  Stacey  Cheese  Co.  v.  Pipkin,  2.  Davis  v.  Choctaw,  etc.,  R.  Co., 
155  N.  C.  394,  71  S.  E.  442,  37  L.R.A.  73  Ark.  120,  83  S.  W.  318,  3  Ann, 
(N.S.)  606  and  note.  Cas.  658. 

19.  Woolever  v.   Stewart,   36   Ohio 
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justice  of  the  peace  is  given  power  to  issue  writs  of  attachment  for 
amounts  beyond  the  jurisdiction,  returnable  to  a  superior  court  hav- 
ing jurisdiction.*  Where,  in  an  action  before  a  justice  of  the  peace, 
a  writ  of  garnishment  is  sued  out,  the  justice  has  jurisdiction  to 
render  judgment  against  the  garnishee  for  the  amount  found  due 
by  the  principal  defendant,  though  the  whole  sum  due  by  the  gar- 
nishee to  the  principal  defendant  is  in  excess  of  the  justice's  juris- 
diction, as  the  amount  sued  for  in  the  principal  action  is  the  amount 
in  controversy.^  The  reason  for  this  rule  is  that  the  justice  does 
not  render  judgment  against  the  garnishee  for  the  amount  of  his 
indebtedness,  where  it  exceeds  the  judgment  in  the  principal  action, 
but  only  for  the  amount  of  the  judgment  against  the  defendant  in 
the  principal  action.*  The  jurisdiction  of  a  justice  of  the  peace  to 
issue  a  writ  of  replevin  is  not  dependent  on  the  sufficiency  of  the 
bond  given  and  tiierefore  the  fact  that  the  name  of  a  surety  who 
signs  and  seals  a  replevin  bond  is  omitted  from  the  body  thereof 
or  that  the  sureties  do  not  justify  and  that  the  bond  is  not  acknowl- 
edged does  not  affect  the  jurisdiction  of  the  justice's  court  to  issue 
the  writ  and  hear  the  case.*  The  value  of  property  is  the  test  of 
jurisdiction  in  replevin,  but  according  to  the  rule  laid  down  by  some 
authorities,  as  value  is  only  a  question  of  estimation,  varying  as  the 
individual  judgments  of  value  may  differ,  the  valuation  fixed  by 
the  pleadings  is  primarily  taken  as  true,  and  while  the  jurisdiction 
of  the  court  thus  acquired  may  be  defeated,  and  the  plaintiff  non- 
suited in  consequence,  it  is  held  that  in  order  to  do  that,  the  proof 
must  show  that  tlie  valuation  was  knowingly  and  purposely  falsely 
magnified  or  diminished  in  order  to  avoid  the  limitations  of  juris- 
diction. Any  other  rule,  it  is  contended,  would  work  hardship  to 
the  litigant  who  honestly  underestimates  the  value  of  the  property 
involved,  or  whose  valuation  differed  from  that  of  other  witnesses 
or  from  the  conclusion  arrived  at  by  the  justice  or  jury.'  By  other 
authorities,  however,  the  value  of  the  property  sought  to  be  replevied 
which  is  stated  in  the  pleadings  is  not  controlling,  and  if  the  appraised 
value  is  found  to  be  beyond  the  jurisdictional  limits  of  the  justice 
he  cannot  hear  the  case,  although  the  value  stated  in  the  pleadings 
is  within  his  jurisdiction.* 

40.  Contempt. — ^There  is  a  lack  of  uniformity  among  the  courts 
as  to  the  inherent  power  of  a  justice  of  the  peace  to  punish  a  person 

8.  Galbraith  v.  McFarland,  3  Cold.  231,  66  N.  W.  964,  58  A.  S.  R.  527. 
(Tenn.)  267,  91  Am.  Dec.  281.  7.  Ball  v.  Sledge,  82  Miss.  7^9,  35 

4.  Davis  V.  Choctaw,  etc.,  R.  Co.,  73  So.  447,  100  A.  8.  R.  654. 

Ark.  120,  83  S.  W.  318,  3  Ann.  Cas.  8.  Waters  v.  Reuber,  16  Neb.  99,  19 

658  and  note.  N.  W.  687,  49  Am.  Rep.  710. 

5.  Note :  3  Ann.  Cas.  660.  Note :  28  L.R.A.  224. 

6.  Wheeler   v.    Paterson,    64   Minn. 
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for  a  contempt  of  court.  In  many  jurisdictions  the  view  obtains 
that  a  justice  of  the  peace  has  the  same  inherent  power  to  punish 
contempt  as  a  higher  court;  •  but  there  is  also  authority  which  denies 
the  existence  of  such  power  unless  it  is  delegated  in  express  terms.** 
In  a  number  of  states  the  power  te  punish  contempts  is  expressly 
granted  by  statute,**  and  in  keeping  with  the  modem  tendency 
to  break  down  the  distinction  between  inferior  and  superior  courts, 
a  justice  of  the  peace  may,  in  some  jurisdictions,  punish  for  con- 
tempt under  a  general  stetute  authorizing  the  punishment  of  con- 
tempts by  the  court  or  oflScer  sitting  as  such;  it  being  held  that 
a  general  statute  applies  to  all  courts  and  gives  every  court  equal 
power  to  punish  contempts.*'  When  a  justice  has  jurisdiction  a 
commitment  for  contempt  in  refusing  to  make  an  affidavit  on  being 
subpoenaed  is  proper,  although  the  affidavit  could  not  be  used  in 
the  proceeding  in  which  it  was  intended  to  be  used,  for  a  person 
subpoenaed  cannot  refuse  to  answer  on  the  ground  that  his  evidence 
is  not  admissible.*'  The  power  is  sometimes  conferred  on  a  justice 
of  the  peace  to  imprison  a  person  to  compel  him  to  answer  questions 
as  a  witness  before  a  grand  jury.  Such  an  act  is  not,  however,  an 
exercise  of  judicial  power  to  punish  contempt  of  court  as  a  criminal 
offense,  but  of  administrative  power  to  enforce  a  law  which  if  en- 
forced at  all  must  be  enforced  at  once.**  The  power  to  punish  for 
contempt  is  only  incidental  to  the  more  general  and  comprehensive 
authority  conferred  on  a  justice  of  the  peace,  by  which  he  is  empow- 
ered to  exercise  important  judicial  functions.  It  is  to  enable  him 
to  try  and  determine  causes  without  molestetion,  and  protect  him- 
self from  indignity  and  insult,  that  the  law  gives. him  authority 
to  punish  such  disorderly  conduct  as  may  interrupt  judicial  pro- 
ceedings before  him  or  be  a  contempt  of  his  authority  or  person. 
Hence  if  he  has  no  jurisdiction  of  course  he  cannot  exercise  the 
power  to  punish  a  contempt,  for  such  power  is  only  auxiliary  and 
incidental  to  his  jurisdiction.**  The  punishment  inflicted  by  a  jus- 
tice of  the  peace  for  a  contempt  of  court  should  be  for  a  definite 
time,  but  where  the  contempt  consists  in  the  refusal  to  perform  an 

9.  Ex  parte  Pater,  6  B.  &  S.  299,  686,  153  S.  W.  945,  44  L.R.A.(N.S.) 
117  E.  C.  L.  299,  10  Jur.  N.  S.  972,  186.  And  see  Contempt,  vol.  6,  p. 
10  L.  T.  N.  S.  376,  12  W.  R.  823,  33  520. 

L.  J.  M.  C.  142,  15  Eng.  Rul.  Cas.  13.  Robb  v.  McDonald,  29  la.  330, 

141 ;  Rex  v.  James,  5  B.  &  Aid.  894,  7  4  Am.  Rep.  211. 

E.  C.  L.  292,  24  Rev.  Rep.  611, 15  Eng.  14.  In  re  Clark,  65  Conn.  17,  31  Atl. 

Rul.  Cas.  136.  522,  28  L.R.A.  242. 

10.  See  Contempt,  vol.  6,  p.  520.  15.  Piper     v.     Pearson,     2     Gray 

11.  Robb  V.  McDonald,  29  la.  330,  (Mass.)  120,  61  Am.  Dec.  438  and 
4  Am.  Rep.  211.  note. 

Note :  61  Am.  Dec.  442. 

12.  MeBurnie  v.  Sullivan,  152  Ky. 
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act  which  the  person  charged  is  obliged  to  perform  he  may  be  com- 
mitted until  such  act  is  performed.^* 

41.  Criminal  Jurisdiction. — The  power  of  justices  of  the  peace  to 
try  and  convict  is  invariably  limited  to  minor  offenses  of  which  in 
many  cases  they  have  exclusive  jurisdiction/'  but  their  criminal  juris- 
diction as  committing  magistrates  covers  crimes  of  all  grades.^^  The 
limitation  to  the  justice's  jurisdiction  is  ordinarily  determined  by 
the  character  and  amount  of  the  punishment  which  may  be  inflicted 
in  a  particular  case,^*  and  in  determining  whether  a  criminal  case 
is  within  the  jurisdiction  of  a  justice  of  the  peace  the  majcimum 
punishment  that  might  be  imposed  is  controlling,  and  the  fact  that 
the  minimum  punishment  is  within  his  jurisdiction  is.  immaterial. 
And  where  the  grade  of  an  offense  depends  on  the  amount,  as  in 
larceny,  in  determining  the  jurisdiction  of  a  justice,  the  statement 
of  value  in  the  complaint  is  controlling,  and  not  the  finding  of  the 
court  or  jury.**  In  criminal  prosecutions  as  well  as  in  civil  actions 
a  justice  of  the  peace  exercises  a  limited  statutory  authority,  and 
he  cannot  legally  go  beyond  his  authority,  and  if  he  does  so  his 
action  will  be  null  and  void.* 

42.  Territorial  Extent  of  Jurisdiction. — ^The  territorial  extent  of 
the  jurisdiction  of  a  justice  of  the  peace  is,  like  all  his  powers,  lim- 
ited and  defined  by  the  constitutions  and  statutes  of  the  various  states. 
In  many  jurisdictions  a  justice,  although  a  township  or  precinct 
officer,  has  civil  jurisdiction  coextensive  with  the  county  wherein  he 
was  elected  and  resides,'  and  although  a  justice  is  denied  jurisdic- 
tion of  suits  against  actual  residents  of  another  county,  still  if  a 
I>erson  goes  into  the  county  of  the  justice  with  the  intention  of 
staying  there  until  the  completion  of  work  which  he  is  doing  he 
becomes  an  actual  resident  and  subject  to  the  jurisdiction  of  the 
justice.*    When  a  contract  as  sued  upon  contains  a  stipulation  mak- 

16.  Rex  y.  James,  5  B.  &  Aid.  894,  1.  Lacey  v.  Hendricks,  164  Ala.  280, 
7  E.  C.  L.  292,  24  Rev.  Rep.  611,  15  51  So.  157,  137  A.  S.  R.  45;  Breg- 
Eng.  Rul.  Cas.  136.  gugha,  y.  Vineland,  53  N.  J.  L.  168, 

17.  People  V.  Howland,  156  N.  Y.  20  Atl.  1082,  11  L.R.A.  407. 

270,  49  N.  E.  775,  41  L.R.A.  838;  State       2.  Fitzgerald  v.  Arel,  63  la.  104,  16 
V.  Cooler,  30  S.  C.  105,  8  S    E.  692    n.  ^.  712,  is  N.  W.  713,  50  Am.  Rep. 

J^^  ii  V  I  A    Q?o        '  Pac.  956,  21  L.R.A.  669;  McBumie  v. 

'^Is'lI'oX'^^^^^^       155  N.  Y.  ^^^^^'ifnl^  'fse'^'Vi^'  '^' 
"'Je.'sLV&i^^^^^^^  84  l^l^'Ki^^^^^^^ 

N.  W.  3,  84  A.  S.  R.  342,  51  L.R.A.  f:  r  -      ^.'  "^ .«  5'^^  «;^-^^  .    ' 

414;  State  v.  Dolby,  49  N.  H.  483,  6  Parker  v.  Barker,  43  N.  H.  35,  80  Am. 

Am.  Rep.  588;  McGinnis  v.  State,  9  Dec.    130;    Ballantyne   y.   Bower,   17 

Humph.  (Tenn.)  43,  49  Am.  Dec.  697.  Wyo.  356,  99  Pac.  869,  17  Ann.  Cas. 

20.  State  v.  Dolby,  49  N.  H.  483,  6  82. 
Am.  Rep.  588.  3.  Fitzgerald  v.  Arel,  63  la.  104,  16 
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ing  it  payable  at  a  specified  place,  which  stipulation,  if  genuine,  would 
give  the  justice  of  the  peace  at  that  place  jurisdiction  and  it  is  there 
sued  upon  and  judgment  rendered  by  default,  such  judgment  is 
void  if  such  stipulation  was  in  fact  a  forgery,  being  added  to  the 
contract  after  its  execution  without  the  authority  of  the  maker.'* 
Where  a  justice  of  the  peace,  elected  for  one  township  or  borough, 
acts  as  a  justice  in  another  township  he  may  be  restrained  from 
so  acting  at  the  instance  of  a  justice  of  the  latter  township,  as  it  is 
the  province  of  equity  to  restrain  any  act  contrary  to  law  and  preju- 
dicial to  the  rights  of  individuals  in  every  case  when  the  law  fails 
to  furnish  an  adequate  remedy.* 

43.  Consent  as  Conferring  Jurisdiction. — ^As  to  the  effect  of  consent 
of  parties  as  conferring  jurisdiction  upon  a  justice  of  the  peace,  the 
usual  rule  applies  that  whenever  a  court  has  jurisdiction  of  the 
subject  matter  of  a  suit,  the  defendant  therein  can  waive  the -juris- 
diction as  to  his  person;  but  if  the  court  has  neither  jurisdiction 
of  the  subject  matter  nor  of  the  person,  no  waiver  by  the  defendant 
can  give  the  court  jurisdiction;*  and  where  jurisdiction  is  unquali- 
fiedly withheld  by  statute,  even  consent  or  the  confession  of  a  judg- 
ment will  not  render  the  proceedings  valid.''  It  has  been  held  that 
a  justice  has  no  jurisdiction  over  a  resident  of  another  county,  even 
upon  appearance  by  that  party,  and  that  the  objection  of  want  of 
power  or  right  in  such  cases  goes  to  the  subject  matter,  rather  than 
to  the  parties.'  Where  a  justice  of  the  peace  goes  outside  of  the 
limits  of  his  jurisdiction  and  undertakes  to  hold  his  court,  he  neither 
has  jurisdiction  of  the  subject  matter  nor  of  the  person;  and  no 
waiver  or  agreement  made  before  him  outside  of  his  jurisdiction 
can  confer  jurisdiction  upon  him.  Outside  of  the  limits  of  his 
jurisdiction  he  is  not  a  judge.  He  is  no  more  than  any  private 
citizen ;  and  any  judgment  he  gives  outside  of  his  jurisdiction,  whether 
by  agreement,  waiver  or  otherwise,  is  no  more  binding  upon  the 
parties  than  if  it  had  been  made  before  a  private  individual.* 

44.  Loss  of  Jurisdiction. — Though  it  is  the  usual  rule  and  some- 
times expressly  required  by  statute  that  on  the  return  of  a  sum- 
mons a  justice  must  wait  one  hour  for  the  defendant  to  appear,  it 
has  been  held  that  the  fact  that  he  enters  judgment  before  that  time 

N.  W.  712,  18  N.  W.  713,  50  Am.  Rep.  Note :  55  Am,  Dec.  535. 

733.  7.  Spear  v.  Carter,  1  Mich.  19,  48 

4.  CooTey  v.  Barker,  122  la.  440,  98  Am.  Dec.  688.  And  see  Courts,  vol.  7, 
N.  W.  289, 101  A.  S.  R.  276.  p.  1039. 

5.  Com.  V.  Smail,  238  Pa.  St.  106,  8.  Cooley  v.  Barker,  122  la,  440,  98 
85  Atl.  1088,  Ann.  Cas.  1914C  326.  N.  W.  289,  101  A.  S.  R.  276. 

6.  Block  v.  Henderson,  82  Ga.  23,  9.  Block  v.  Henderson,  82  Ga.  23, 
8  S.  E.  877,  14  A.  S.  R.  138,  3  L.R.A.  8  S.  E.  877, 14  A,  S.  B.  138,  3  L.R.A, 
325;  Spear  v.  Carter,  1  Mich.  19,  48  325. 

Am.  Dec.  688. 

364 


16  R.  C.  L,  JUSTICES  OF  THE  PEACE  §  45 

expires  does  not  divest  him  of  jurisdiction,  even  though  the  judg- 
ment may  be  vacated.**  On  the  other  hand,  where  the  statute  ex- 
pressly requires  the  justice  to  render  a  judgment  of  nonsuit  against  a 
plaintiff  who  fails  to  appear  within  the  hour,  he  loses  jurisdiction 
at  the  expiration  of  that  time  if  the  plaintiff  fails  to  appear,  and 
the  docket  must  show  that  the  plaintiff  appeared  within  the  time 
in  order  to  show  that  the  justice  retained  jurisdiction.^^  It  has  been 
held  that  a  justice  loses  jurisdiction  over  a  cause  when  he  adjourns 
it  one  week  without  specifying  the  hour  of  the  day  or  the  place 
to  which  it  is  adjourned,**  though  there  is  authority  to  the  effect 
that  where  he  fails  to  specify  the  place  to  which  the  case  is  adjourned 
a  subsequent  general  appearance  and  adjournment  by  mutual  con- 
sent revives  his  jurisdiction.**  The  failure  of  a  justice  of  the  peace, 
in  entering  an  adjournment  on  his  docket,  to  state  the  year  does 
not  deprive  him  of  jurisdiction,  as  the  current  year  must  be  under- 
stood as  having  been  intended.**  A  justice  having  full  jurisdiction 
of  a  case  has  no  authority  to  divest  himself  of  jurisdiction  by  certify- 
ing the  pleadings  to  a  superior  court  which  has  no  jurisdiction.** 
45.  Disqualification. — ^A  justice  must  perform  the  judicial  duties 
of  his  office  with  impartiality  and  fairness,  and  to  insure  such  action 
it  is-imiversally  maintained  that  a  justice  of  the  peace  shall  not  act 
in  any  case  in  which  he  is  interested.  Interest  in  order  to  disqualify 
a  person  from  judicial  action  as  justice  of  the  peace  must,  however, 
be  such  a  substantial  interest  in  tiie  result  of  the  hearing  as  to  make 
it  likely  that  he  has  a  real  bias  in  the  matter.**  A  direct  personal 
pecuniary  interest,  howsoever  small,  in  the  result  of  a  case  disquali- 
fies a  justice  from  taking  part  in  the  hearing,*'  and  any  substantial 
interest,  even  though  not  pecunisiry,  may  have  the  same  effect.** 
Thus  a  justice  of  the  peace  who  is  acting  as  attorney  for  one  of 
the  parties  to  the  proceeding  is  disqualified,**  and  it  has  sometimes 
been  provided  that  a  justice  shall  not  act  in  a  case  which  shall  be 
brought  or  in  which  the  writ  or  declaration  shall  have  been  drawn 

10.  Talbot  y.  Eniin,  89  Mich.  30,  50  27  A.  S.  R.  91. 

N.   W.  791,  28  A.  S.  R.  273.    As  to  16.  Reg.  v.  Handsley,  81  Q.  B.  D. 

time  and  place  of  trial,  see  infra,  par.  383,  51  L.  J.  M.  C.  137,  30  W.  R.  368, 

48.  15  Eng.  Rul.  Cas.  87.     Generally  as  to 

11.  Talbot  V.  Knhn,  89  Mich.  30,  50  disqualification  of  judges,  see  Judges, 
N.  W.  791,  28  A.  S.  R.  273.  vol.  15,  p.  526  et  seq. 

12.  Crandall  v.  Bacon,  20  Wis.  639,  17.  Ciyma    v.    Kennedy,    64    Conn. 
91  Am.  Dec.  451  and  note.  310,  29  Atl.  539,  42  A.  S.  R.  194. 

Note :  74  A.  S.  R.  858.  Note :  15  Eng.  Rul.  Cas.  91. 

IS.  Fulton  V.  State,  103  Wis.  238,  18.  Slacum  v.  SimmB,  6  Cranch  363, 

79  N.  W.  234,  74  A.  S.  R.  854.  3  U.  S.  (L.  ed.)  126. 

14.  Fulton  V.  State,  103  Wis.  238,  79  Note:  15  Eng.  Rul.  Cas.  91. 

N.  W.  234,  74  A.  S.  R.  854.  19.  Chicago,   etc.,   R.    Co.   v.   Sum- 

15.  Arroyo  Ditch,  etc.,  Co.  v.   Su-   mers,  113  Ind.  10,  14  N.  E.  733,  3  A. 
perior  Court,  92  Cal.  47,  28  Pac.  54,  S.  R.  616. 
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by  his  partner,  or  by  anyone  occupying  the  same  oflSce  or  apart- 
ment with  him.*^  The  mere  possibility  of  bias  is,  however,  no  dis- 
qualification,^ and  a  justice  is  not  disqualified  merely  by  reason  of 
having  an  incidental  interest  not  pecuniary.  Thus  it  has  been  held 
that  a  justice  of  the  peace  is  not  disqualified  from  trying  and  sen- 
tencing one  who  has  published  a  newspaper  libel  against  him.*  Rela- 
tionship in  order  to  disqualify,  in  the  absence  of  a  statute  declaring 
the  disqualifying  degree,  must  be  so  near  as  to  raise  a  presumption 
of  partiality  or  bias.*  In  many  jurisdictions  a  justice  of  the  peace 
is  disqualified  to  act  in  a  cause  when  he  is  related  to  either  party 
within  the  fourth  degree  of  consanguinity  or  affinity.*  In  other 
jurisdictions  the  statutes  specify  the  sixth  degree  as  being  that  within 
which  relationship  shall  disqualify  a  justice.*  It  has  been  held, 
however,  that  a  justice  of  the  peace  does  not  come  within  the  pur- 
view of  a  statute  disqualifying  a  judge  from  acting  in  a  case  where 
be  is  related  to  one  of  the  parties  within  the  fourth  degree  of  affin- 
ity, where  his  wife  is  a  cousin  of  the  wife  of  a  party,  for  in  such 
case  there  is  no  relation  at  all,  as  relation  by  affinity  only  extends 
to  the  blood  relatives  of  the  wife.*  In  England  a  justice  of  the 
peace  is  disqualified  to  act  as  such  during  the  time  he  holds  the 
office  of  sheriff  of  any  county.'  Neither  at  common  law  nor  under 
statute  is  a  justice  of  the  peace,  because  of  being  a  party  or  related 
to  a  party,  disqualified  to  perform  merely  ministerial  duties  in  no 
way  connected  with  the  trial.**  Hence  a  justice  is  not  disqualified 
from  certifying  for  entry  in  a  higher  court  the  transcript  of  a  judg- 
ment rendered  in  his  favor  by  his  predecessor  in  ofiice,  as  such  act 
of  certification  is  fully  ministerial.*  It  is  sometimes  provided  that 
the  disqualification  of  a  justice  to  act  in  a  case  before  him  may  be 
removed  by  consent  of  the  parties  in  writing  given  in  court,  and 
where  this  is  the  case  the  mode  prescribed  must  be  strictly  followed, 
as  no  other  will  remove  the  disqualification.  It  cannot  be  removed 
or  waived  merely  by  proceeding  to  trial  with  knowledge  of  its  exist- 
ence.** Where  a  justice  of  the  peace  is  proceeding  without  author- 
ity, prohibition  is  the  appropriate  remedy  to  prevent  his  action,  and 
equity  has  no  jurisdiction  to  enjoin  a  justice  from  acting  in  a  case 

20.  Keeler  v.  Stead,  56  Conn.  601,  10  S.  E.  622,  20  A.  S.  R.  350. 
16  Atl.  552,  7  A.  S.  R.  320.  7.  Ex  parte  ColviUe,  1  Q.  B.  D.  133, 

1.  Note:  15  Eng.  Rul.  Cas.  91.  45  L.  J.  M.  C.  108,  24  W.  R.  456,  15 

2.  Clyma  v.  Kennedy,  64  Conn.  310,  Eng.  Rul.  Gas.  84  and  note. 

29  Atl.  539,  42  A.  S.  R.  194.  8.  Hass  v.  Leverton,  128  la.  79,  102 

8.  Note:  15  Eng.  Rul.  Cas.  95.  N.  W.  811,  5  Ann.  Cas.  974. 

4.  Fowler  v.  Brooks,  64  N.  H.  423,  9.  Hass  v.  Leverton,  128  la.  79,  102 
13  AtL  417,  10  A.  S.  R.  425.  N.  W.  811,  5  Ann.  Cas.  974. 

Note:  12  Ann.  Cas.  516.  10.  Keeler  v.  Stead,  56  Conn.  501, 

5.  Note :  12  Ann.  Cas.  516.  16  Atl.  552,  7  A.  S.  R.  320. 

6.  Blalock  V.  Waldnip,  84  Ga.  145, 

366 


16  IL  C.  L.  JUSTICES  OF  THE  PEACE  §  46 

before  him,  because  of  bis  interest  in  the  result.^^  The  courts  are 
not  agreed  as  to  tihe  effect  of  a  judgment  rendered  by  a  disqualified 
justice,  some  holding  that  such  a  judgment  is  voidable  only,  and 
not  void,  and  cannot  be  attacked  collaterally,^'  while  others  take 
the  view  ftat  it  is  void.*' 

46.  Presumptioii  as  to  Jurisdiction  and  Regularity  of  Proceedings. — 
Numerous  decisions  take  the'  view  that  the  jurisdiction  of  a  justice 
being  limited  and  special,  nothing  is  to  be  presumed  in  favor  of 
such  jurisdiction,  but  it  must  be  affirmatively  shown,*^  and  that 
therefore  the  mere  recital  in  a  justice's  judgment  that  summons  was 
duly  served  is  not  sufficient  to  establish  jurisdiction,  but  in  such 
case  the  party  claiming  under  the  judgment  must  produce  the  sum- 
mons ,and  return  thereon,  together  with  the  transcript  of  the  justice's 
docket,  to  show  jurisdiction.**  So  in  an  action  against  a  justice 
for  proceeding  without  jurisdiction  it  has  been  held  that  he  must 
show  affirmatively  that  he  acted  within  the  limits  of  his  jurisdiction 
in  order  to  claim  any  exemption  under  his  proceedings.**  On  the 
other  hemd,  it  has  been  held  by  some  authorities  that  justices'  courts 
are,  within  their  defined  limits,  tribunals  of  general  jurisdiction, 
and  that  every  reasonable  presumption  should  be  indulged  in  sup- 
port of  the  validity  of  their  judgments.*^  There  is  no  principle 
better  settled  than  that  every  act  of  a  court  of  competent  jurisdic- 
tion shall  be  presumed  to  have  been  rightly  done,  till  the  contrary 
appears,  and  this  rule  applies  as  well  to  every  judgment  or  decree 
rendered  in  the  various  stages  of  the  proceedings,  from  their  initi- 
ation to  their  completion,  as  to  an  adjudication  that  the  plaintiff 
has  a  right  of  action.  Every  matter  adjudicated  becomes  a  part  of 
the  record,  which  thenceforth  proves  itself,  without  referring  to  the 
evidence  on  which  it  has  been  adjudged.    Hence  when  a  justice  of 

11.  National  Tube  Co.  v.  Smith,  57  16.  McDonald  v.  Prescott,  2  Nev. 
W.  Va.  210,  50  S.  E.  717, 110  A*  S.  R.  109,  90  Am.  Dec.  517.  As  to  the 
771,  1  L.RJL.(N.S.)   195.  right  to  attack  judgment  of  justice  col- 

12.  Fowler  v.  Brooks,  64  N.  H.  423,  laterally,  see  infra,  par.  67,  68,  69,  70. 
13  Atl.  417, 10  A.  S.  B.  425.  16.  Piper     v.     Pearson,     2     Gray 

13.  Chicago,  etc.,  R.   Co.  v.   Sum-  (Mass.)  120,  61  Am.  Dec.  438. 
mers,  113  Ind.  10,  14  N.  E.  733,  3  A.  17.  Heck  v.  Martin,  75  Tex.  469,  13 
S.  R.  616.    Generally  as  to  the  effect  S.  W.  51,  16  A,  S.  R.  915 ;  Hambel  v. 
of  a  judgment  by  a  disqualified  judge,  Davis,  89  Tex.  256,  34  S.  W.  439,  59 
see  Judges,  vol.  15,  p.  642.  A.  S.  R.  46 ;  Fulton  v.  State,  103  Wis. 

14.  Los  Angeles  v.  Young,  118  Cal.  238,  79  N.  W.  234,  74  A.  S.  R.  854  and 
295,  50  Pac.  534,  62  A.  S.  R.  234;  note. 

Piper  V.  Pearson,  2  Gray  (Mass.)  120,  Notes:  74  A.  S.  R.  858;  82  A.  S.  R. 

61  Am.  Dee.  438  and  note;  Spear  v.  210. 

Carter,  1  Mich.  19,  48  Am.  Dec.  688;  Generally  as  to  presumptions  as  to 

McDonald  v.  Prescott,  2  Nev.  109,  90  jurisdiction  as  dependent  on  whether 

Am.  Dec.  517.  the  court  rendering  it  is  one  of  general 

Notes:  27  Am.  Dec.  144;  20  A.  S.  or  of  special  and  limited  jurisdiction, 

R.  521;  59  A.  S.  R.  48.  see  Judgments,  vol.  15,  p.  880  et  seq. 
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the  peace  states  in  his  record  that  a  necessary  notice  was  duly  given^ 
the  fact  of  notice  must  be  taken  to  be  tniO;  without  referring  to 
the  evidence  upon  which  the  adjudication  was  predicated.^® 

47.  Objections  to  Jurisdiction. — ^An  objection  to  jurisdiction  must 
be  made  at  the  earliest  possible  moment,  and  it  is  too  late  to  object 
to  the  jurisdiction  of  the  justice  on  an  appeal  from  a  judgment  ren- 
dered by  him.*'  And  it  has  been  held  that  a  defendant  by  suing 
out  an  appeal  waives  all  errors  and  defects  in  the  original  summons 
and  in  the  service  thereof.*® 

V.  Procbdurb 

48.  Time  and  Place  of  Trial. — ^While  the  place  for  holding  a  trial 
is  not  usually  definitely  fixed  by  statute,  still  the  evils  and  hardship 
resulting  from  a  migratory  court  have  induced  the  legislatures  in 
some  jurisdictions  to  provide  that  justices  of  the  peace  shall  sit  at 
fixed  times  and  places/  and  it  is  made  the  duty  of  justices  to  select 
some  central  and  convenient  place  in  their  respective  districts  at 
which  to  hold  their  courts.  When  the  place  for  holding  a  justice's 
court  is  definitely  fixed  pursuant  to  law,  such  court  cannot  be  held 
at  any  other  place;  and  a  judgment  of  a  justice  of  the  peace  is  void 
when  it  affirmatively  appears  that  the  court  was  held  at  a  place  wliere 
it  could  not  lawfully  sii*  No  court  can  legally  transact  business 
on  a  legal  holiday,  and  therefore  a  justice  of  the  peace  must  not 
try  a  case  on  a  statutory  holiday,  and  if  he  does  so  his  judgment 
will  be  void.'  Justices'  courts  have  no  stated  terms,"*  but  the  time 
for  trial  is  specified  in  the  summons  and  it  must  taJke  place  at  the 
time  and  place  thus  designated,  otherwise  the  court  has  no  juris- 
diction in  the  absence  of  the  consent  of  the  parties.*  A  judgment 
rendered  by  a  justice  of  the  peace  before  the  return  day  of  the 
summons  is  void  as  being  rendered  without  jurisdiction,*  and  the 
case  remains  as  though  there  had  been  no  pretended  trial  or  default, 

18.  Fox  V.  Hoyt,  12  Conn.  491,  31  189;  Hilson  v.  Kitchens,  107  Ga.  230, 
Am.  Dec.  760.  33  S.  E.  71,  73  A.  S.  R.  119. 

19.  Kansas  City,  etc.,  R.  Co.  v.  Ro-  2.  Hilson  v.  Kitchens,  107  Ga.  230, 
debaugh,  38  Kan.  45,  15  Pac.  899,  5  33  S.  E.  71,  73  A.  S.  R.  119.  And  see 
A.  S.  R.  715;  Woodring  v.  Forks  Tp.,  generally,  Courts,  vol.  7,  pp.  988,  992. 
28  Pa.  St.  355,  70  Am.  Dec.  134.  3.  Orban  v.  Northwestern  Fire,  etc., 

20.  Witting  v.  St.  Louis,  etc.,  R.  Co.,  Ins.  Co.,  169  Mich.  404, 135  N.  W.  252, 
101  Mo.  631,  14  S.  W.  743,  20  A.  S.  Ann.  Cas.  1913E  73.  And  see  Sun- 
R.  636, 10  L.R.A.  602;  Gulf  Pipe  Line  days  and  Holidays. 

Co.  v.  Vanderbei^,  28  Okla.  637,  115  4.  King  v.  Bates,  80  Mich.  367,  45 

Pac.  782,  Ann.   Cas.   1912D   407,   34  N.  AV.  147,  20  A.  S.  R.  518. 

L.R.A.(N.S.)     661;     Cohn    v.    Clark  5.  Martin  v.  Fales,  18  Me.  23,  36 

(Okla.)    150   Pac.   467,   L.R.A.1916B  Am.  Dec.  693;  Pickering  v.  Palmer,  18 

686.  N.  M.  473,  138  Pac.  198,  50  L.R.A. 

1.  Western  Union  Tel.  Co.  v.  Tay-  (N.S.)  1056. 

lor,  84  Ga.  408,  11  S.  E.  396,  8  L.R.A.  6.  Yentzer  v.  Thayer,  10  Colo.  63, 
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and  if  ibe  parties  fail  to  appear  at  the  proper  time,  a  dismissal  must 
follow,  or  in  case  no  action  is  taken  a  discontinuance  results.'  But 
a  justice  may  give  judgment  before  the  return  day  of  his  process, 
if  the  parties  voluntarily  appear  and  proceed  with  the  case.®  It  is 
the  duty  of  a  justice  of  the  peace  to  appear  at  the  time  and  place 
set  for  ^ial,  and  if  he  does  not  so  attend  or  within  a  reasonable  time 
after  the  designated  hour,  the  suit  fails.*  It  is,  however,  sometimes 
provided  by  statute  that  in  case  of  the  inability  of  a  justice  to  attend, 
another  justice  may  continue  the  cause.  It  is  likewise  the  duty  of 
the  parties  to  appear  at  the  time  and  place  set  for  trial,  and  if  the 
plaintiff  fails  to  appear  and  prosecute  his  suit,  the  justice  must  dis- 
miss the  action  and  award  the  costs  against  the  plaintiff.  Where 
the  defendant  neglects  to  appear,  the  charge  in  the  complaint  or 
declaration  is  to  be  taken  as  true  in  some  jurisdictions,^®  but  in 
others  the  plaintiff  must  prove  his  case  although  the  defendant 
defaults.*^  It  is  not  usually  deemed  necessary,  however,  for  the 
parties  or  the  justice  to  appear  at  the  exact  time  set,  but  the  general 
rule  is  that  a  party  who  is  required  to  put  in  an  appearance  at 
a  given  hour  at  a  stated  place  is  not  in  default  if  he  appear  within 
an  hour  from  the  time  stated,  and  that  within  such  time  no  proceed- 
ings can  be  taken  to  his  disadvantage.  This  rule,  which  originated 
in  the  early  common  law,^*  has  been  made  a  part  of  the  statutory 
laws  of  most  jurisdictions,  and  has  been  held  to  apply  to  an  adjourned 
as  well  as  the  original  hearing.^* 

49.  Issuance  and  Requisites  of  Summons  Generally. — ^A  summons 
in  a  justice's  court  should  conform  to  the  statute  in  order  to  give  the 
court  jurisdiction  of  the  defendant,^*  and  a  summons  issued  by  a 
justice  of  the  peace  which  is  erroneous  or  irregular  in  respect  to 
matters  necessary  for  the  purpose  of  obtaining  jurisdiction  over  the 
defendant  is  void  and  ineffectual.**  Thus  it  has  been  held  that 
where  process  for  the  commencement  of  an  action  does  not  run  in 
tho  name  of  the  state  as  required  by  statute,  the  defect  is  fatal  and 
is  not  waived  by  the  appearance  of  the  defendant.**  But  a  summons 
which  is  simply  erroneous  in  an  amendable  particular  and  substan- 

14  Pac.  53,  3  A.  S.  R.  563;  Pickering  31  Am.  Rep.  455. 

V.  Palmer,  18  N.  M.  473, 138  Pac.  198,  12.  Downer  v.  Hollister,  14  N.  H. 

50  L.R.A.(N.S.)  1055.  122,  40  Am.  Dec.  175  and  note. 

7.  Yentzer  v.  Thayer,  10  Colo.  63,  13.  Note :  40  Am.  Dec.  177. 
14  Pac.  53,  3  A.  S.  R.  563.  14.  See  generally.  Process. 

8.  Barber  v.   Chandler,  17  Pa.   St.  15.  Little  v.  Little,  5  Mo.  227,  32 
48,  55  Am.  Dec.  533.  Am.  Dec.  317;  Durham  Fertilizer  Co. 

0.  Martin  v.  Fales,  18  Me.  23,  36  v.  Marshburn,  122  N.  C.  411,  29  S.  E. 

Am.  Dec.  693.  411,  65  A.  S.  R.  708;  Rousey  v.  Stil- 

Note:  40  Am.  Dec.  177.  wagon,  70  W.  Va.  570,  74  S.  E.  732, 

10.  Martin  v.  Fales,  18  Me.  23,  36  Ann.  Cas.  1914A  1084  and  note. 
Am.  Dec.  693.  16.  Little  v.  Little,  5  Mo.  227,  32 

11.  Blair  v.  Bartlett,  75  N.  Y.  150,  Am.  Dec.  317. 
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(dally  complies  with  the  requirements  of  giving  proper  notice  to 
the  defendant  will  support  proceedings  taken  on  default  of  appear- 
ance by  the  defendant/'  and  a  general  appearance  is  a  waiver  of 
defects  in  the  form  of  the  summons,  for  the  rule  is  that  the  parties 
may  af^ar  and  proceed  without  a  summons.*®  Ordinarily  a  justice 
of  the  peace  has  no  power  to  issue  process  to  any  other  county  than 
his  own,  but  in  some  instances  statutes  have  been  enacted  authoriz- 
ing a  justice  to  issue  a  summons  to  another  county  in  which  a  non- 
resident defendant  resides.  In  such  a  case  the  summons  must  be 
addressed  to  the  officer  of  the  county  to  which  it  is  issued  and  in 
which  it  is  to  be  served.** 

50.  Particular  Requisites. — ^The  justice's  summons  should  particu- 
larly designate  the  parties  to  the  action,  and  it  has  been  held  that 
while  a  summons  which  is  irregular  as  to  the  name  of  a  party  is 
valid  for  the  purpose  of  giving  jurisdiction  if  it  otherwise  sufficiently 
advises  the  defendant  as  to  the  parties  to  the  suit,  a  misnomer  which 
renders  the  summons  insufficient  for  the  purpose  of  giving  proper 
notice  to  the  defendant  is  a  jurisdictional  defect  and  will  not  sustain 
proceedings  taken  by  default.*®  When  a  proceeding  is  commenced 
by  a  plaintiff  by  merely  using  his  initials  and  not  his  full  Christian 
name  the  proceedings  will  be  dismissed  on  the  failure  or  refusal  of 
the  plaintiff  to  supply  the  defect,*  but  it  has  been  held  that  styling 
a  defendant  in  the  summons  and  judgment  by  the  initial  letters  of 
its  corporate  name  is  sufficient  to  show  the  corporation  intended  to 
be  sued,  and  the  proper  person  being  served  with  process  is  not  such 
a  material  variance  as  to  deprive  the  court  of  jurisdiction  of  the 
person  of  the  defendant  or  vitiate  the  judgment.*  The  venue  of  the 
action  must  be  laid  with  certainty  in  the  summons,  and  a  failure 
to  comply  with  this  requirement  will  render  the  summons  fatally 
defective  and  insufficient  to  support  a  default  judgment  Thus  the 
failure  to  name  the  county  wherein  the  defendant  is  cited  to  appear 

17.  Dare  ▼.  Dougherty,  72  Cal.  232,  46  N.  W.  1019,  21  A.  S.  R.  533,  10 
13  Pac.  621,  1  A.  S.  R.  48;  Beach  v.  L.RjL.  621;  Parker  v.  Barker,  43  N. 
Averett,  106  Ga.  73,  31  S.  E.  806,  71  H.  35,  80  Am.  Dec.  130;  Durham  Fer- 
A.  S.  R.  239 ;  Titus  v.  Whitney,  16  N.  tilizer  Co.  v.  Marshbum,  122  N.  C. 
J.  L.  85,  31  Am.  Dec.  228;  North  Pa-  411,  29  S.  E.  411,  65  A.  S.  R.  708. 
cific  Cycle  Co.  v.  Thomas,  26  Ore.  381,  20.  Allison  v.  Thomas,  72  Cai.  562, 
38  Pac.  307,  46  A.  S.  R.  636;  Stout  14  Pac.  309,  1  A.  S.  R.  89;  Stout  v. 
V.  Baltimore,  etc.,  R.  Co.,  64  W.  Va.  Baltimore,  etc.,  R.  Co.,  64  W.  Va.  502, 
502,  63  S.  E.  317,  131  A.  S.  R.  940;  63  S.  E.  317,  131  A.  S.  E.  940. 
Rousey  v.  Stilwagon,  70  W.  Va.  570,  Note:  Ann.  Cas.  1914A  1085. 

74  S.  E.  732,  Ann.  Cas.  1914A  1084  1.  Fisher  v,  Northmp,  79  Mich.  287, 

and  note.  44  N.  W.  610,  7  L.R.A.  629. 

18.  Little  V.  Little,  5  Mo.  227,  32  2.  Stout  v.  Baltimore,  etc.,  R.  Co., 
Am.  Dec.  317.  64  W.  Va.  502,  63  S.  E.  317,  131  A. 

Note:  Ann.  Cas.  1914A  1085.  S.  R.  940. 

19.  Antcliff  V.  June,  81  Mich.  477, 
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» 

is  fatal  to  the  validity  of  the  summons.*  But  the  failure  of  a  jus- 
tice to  state  in  the  body  of  the  summons  or  following  his  signature 
the  county  in  which  the  trial  is  to  be  had  will  not  invalidate  the 
summons  if  from  other  parts  of  the  summons  the  name  of  the  county 
clearly  appears.*  So  it  has  been  held  that  the  omission  in  the  copy 
of  the  writ  left  with  the  defendant  of  the  place  of  holding  court 
is  not  fatal  when,  according  to  the  officer's  return,  the  service  was 
complete,  and  the  omission  did  not  cause  the  defendant's  failure  to 
attend  the  court.*  The  time  when  the  defendant  should  appear  and 
defend  the  action  is  an  essential  part  of  every  summons,  and  if  it 
fails  in  this  respect  the  court  acquires  no  jurisdiction  over  the  defend- 
ant.* So  if  the  summons  is  made  returnable  in  less  time  than  that 
prescribed  by  law  it  does  not  give  the  justice  jurisdiction  of  the  action.'' 
In  computing  the  time  within  which  a  summons  may  be  made  return- 
able the  day  of  issuing  the  summons  is  excluded  and  the  day  of 
the  return  included.*  The  name  of  the  justice  before  whom  the 
action  is  brought  must  be  set  out  in  the  summons,  otherwise  the 
justice  will  not  acquire  jurisdiction  of  the  defendant  and  judgment 
by  default  will  be  void.*  As  the  power  to  issue  summons  is  vested 
in  the  justice  of  the  peace  alone,  it  must  be  signed  by  him,  and 
the  signing  of  a  summons  by  any  other  person  than  the  justice  with- 
out his  immediate  control  makes  void  the  summons  so  issued.**  But 
where  the  original  summons  is  properly  made  out,  the  fact  that 
the  copy  served  is  signed  by  the  constable  instead  of  the  justice  doe« 
not  constitute  a  fatal  defect  rendering  a  judgment  void.^^  An  orig- 
inal notice,  which  is  not  a  writ  or  process  issuing  out  of  court,  signed 
by  a  justice  of  the  peace  in  blank  and  delivered  to  the  plaintiff  or 
his  attorney  with  authority  to  fill  it  out,  will,  when  filled  out  and 
served,  confer  jurisdiction  under  a  statute  providing  that  such  a 
notice  "must  be  subscribed  by  the  plaintiff,  his  attorney,  or  the  jus- 
tice of  the  peace  before  whom  it  is  returnable."  **  In  many  jurisdic- 
tions the  summons  is  required  to  contain  among  other  tilings  a 
description  of  the  plaintifif's  cause  of  action  in  such  general  terms 
as  to  inform  the  defendant  of  the  nature  of  the  claim  against  him, 
jmd  an  indorsement  of  the  amount  for  which  the  plaintiff  will  take 
judgment,  if  the  defendant  fails  to  appear,**  and  a  summons  which 

3.  Rousey  v.  Stilwagon,  70  W.  Va.  8.  Note:  65  Am.  Dec.  536.  But  see 
570,  74  S.  E.  732,  Ann.  Cas.  1914A  Barber  v.  Chandler,  17  Pa.  St.  48,  55 
1084  and  note.  Am.  Dec.  533  and  note. 

4.  Hambel  v.  Davis,  89  Tex.  256,  34       9.  Note :  Ann.  Cas.  1914A  1087. 
S.  W.  439,  59  A.  S.  R.  46.  10.  Note:  Aon.  Cas.  1914A  1088. 

6.  Babcock  v.  Brown,  25  Vt.  550,  60  11.  Stewart  v.  Bodley,  46  Kan.  397, 

Am.  Dec.  290.  26  Pac.  719,  26  A.  S.  E.  105. 

6.  Note:  Ann.  Cas.  1914A  1086.  12.  Loughren  v.  BonniweU,  125  la. 

7.  Pinchin  v.  Fry,  1  Dall.  (Pa.)  405,  518,  101  N.  W.  287,  106  A.  S.  R.  319. 
1  U.  S.  (L.  ed.)  197.  13.  Levy  v.  Shurman,  6  Ark.  182,  42 
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does  not  comply  with  the  requirement  by  having  the  cause  of  action 
sufficiently  set  out  therein  or  in  a  paper  attached  theretO;  is  fatally 
defective.^* 

51.  Service  of  Process. — ^A  proper  service  of  a  summons  or  the 
voluntary  appearance  of  the  defendant  is  necessary  in  order  to  obtain 
jurisdiction,  and  if  a  judgment  is  rendered  without  such  service  or 
voluntary  appearance  it  is  void.^*  In  some  jurisdictions  a  notice 
must  be  served  on  the  opposite  party  or  his  attorney  stating  when 
the  case  is  set  for  trial,  and  it  has  been  held  that  such  notice  is 
necessary  to  give  the  court  jurisdiction.**  The  proper  course  where 
judgment  has  been  entered  by  a  justice  of  the  peace  without  service 
of  summons  is  by  motion  before  the  justice  to  set  aside  the  judgment,*' 
but  there  are  cases  in  which  the  defendant  is  entitled  to  equitable 
relief.*^  The  service  of  original  process  by  which  courts  of  justice 
acquire  jurisdiction  over  the  rights  of  person  and  of  property  of 
the  citizen  has  always  been,  and  properly,  regulated  with  circum- 
spect care,**  and  where  a  statute  prescribes  with  particularity  the 
mode  of  service,  as  in  the  case  of  service  on  a  corporation,  that  mode 
must  be  strictly  observed  in  order  to  give  the  court  jurisdiction.** 
A  summons  may  be  served  personally  or  in  some  cases  by  publica- 
tion.* While  personal  service  is  generally  eflFected  by  giving  the 
defendant  a  copy  of  the  summons  a  common  statutory  provision 
is  to  the  effect  that  the  summons  may  be  served  by  reading  the  same 
to  the  defendant.*  A  provision  of  this  sort  has  been  held  to  mean 
that  the  summons  must  be  read  to  the  defendant  in  his  presence 
and  that  reading  the  summons  over  a  telephone  is  not  a  sufficient 
service  to  give  jurisdiction,*  The  statutes  usually  require  a  sum- 
mons to  be  served  a  specified  number  of  days  before  the  return  day,* 

Am.  Dec.  690;  Cheeseman  v.  Fenton,  Note:  25  A.  S.  R.  676.     , 

13  Wyo.  436,  80  Pac.  823,  110  A.  S.  16.  Los  Angeles  v.  Young,  118  Cai. 

B.  1010,  295,  50  Pac.  534,  62  A.  S.  R.  234. 

14.  Manning   v.   Wells,   9   Humph.  17.  Lowman  v.  Ballard,  168  N.  C. 
(Tenn.)    746,  51  Am.  Dec.   688   and  16,  84  S.  E.  21,  L.R.A.1915D  427. 
note.  18.  See  infra,  par.  68. 

Note:  Ann.  Cas.  1914A  1038.  19.  Lowman  v.  Ballard,  168  N.  a 

15.  Johnspn  v.  Baker,  38  111.  98,  87  16,  84  S.  E.  21,  L.R.A.1915D  427. 
Am.  Dec.  293;  Thompson  v.  Jackson,  20.  Kanawha,  etc.,  R.  Co.  v.  Ryan, 
93  la.  376,  61  N.  W.  1004,  27  L.R.A.  31  W.  Va.  364,  6  S.  E.  924,  13  A.  S. 
92;  Mastin  v.  Gray,  19  Kan.  458,  24  R.  865. 

Am.  Rep.  149 ;  Kanawha,  etc.,  R.  Co.       1.  Hambel  v.  Davis,  89  Tex.  256,  34 
V.  Rvan,  31  W.  Va.  364,  6  S.  E.  924,   S.  W.  439,  59  A.  S.  R.  46, 
13  A.  S.  R.  865;  Cheeseman  v.  Fenton,       2.  Johnson  v.  Baker,  38  ID.  98,  87 
13  Wyo.  436,  80  Pac.  823,  110  A.  S.   Am.  Dec.  293. 

R.  1010;  Painter  v.  Liverpool  Oil  Gas  3.  Lowman  v.  Ballard,  168  N.  C.  16, 
Light  Co.,  3  Ad.  &  El.  433,  30  E.  C.  L.  84  S.  E.  21,  L.R.A.1915D  427  and 
131,  6  N.  &  M.  736,  2  H.  &  W.  233, 15  note. 

Eng.  Rul.  Cas.  160.  4.  Johnson  v.  Baker,  38  ID.  98,  87 
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and  a  service  within  a  shorter  time  is  not  valid  and  the  court  acquires 
no  jurisdiction  thereby. '^  The  defendant  may,  however,  waive  the 
defect  in  service  by  appearing  and  proceeding  with  the  case.*  And 
it  has  been  held  that  such  a  semce  is  merely  irregular  and  not  void 
and  that  a  defendant  must  take  advantatge  of  such  error  before 
judgment.'  Service  of  process  of  justices  of  the  peace  must  be  made 
by  the  person  designated  by  law  to  perform  that  duty,  and  if  served 
by  a  person  who  has  no  authority,  such  service  is  a  nullity  which 
may  properly  be  ignored  and  any  judgment  entered  in  the  action 
is  void.*  A  justice  of  the  peace  cannot  legally  make  service  of  a 
summons  in  an  action  brought  before  him,*  but  a  plaintiff  in  a 
justice's  court  may  serve  his  own  summons,  either  where  he  is  him- 
self a  constable,  or  is  specially  deputed  for  that  purpose.^*  Where 
service  of  a  summons  is  made  by  a  private  person  designated  by  the 
justice,  the  summons  should  have  an  indorsement  authorizing  such  i 
service  and  the  docket  should  show  that  after  inquiry  the  justice 
found  such  person  to  be  competent.  If  the  justice  fails  to  make  the 
necessary  entries  on  his  docket  and  indorsement  on  the  summons  to 
render  the  service  thereof  valid,  he  cannot  validate  the  service  by 
his  oral  testimony  after  judgment  nor  by  making  the  necessary' 
entries  or  indorsements,  for  when  he  renders  judgment  his  authority 
over  the  case  ceases  except  to  issue  execution.^*  However,  it  has  been 
held  that  a  judgment  is  merely  irregular  and  not  void  rendered  on 
service  by  a  specially  appointed  officer  where  the  justice  fails  to  state 
as  required  by  statute  that  the  business  was  urgent.*^ 

52.  Return  and  Proof  of  Service. — As  the  return  of  the  officer  is 
the  evidence  upon  which  a  justice  is  authorized  to  proceed,  he  must 
therefore  obtain  jurisdiction  of  the  defendant's  person  by  the  return.** 
Such  return  should  show  the  time  and  manner  of  service,**  and  the 

Am.  Dec.  293;  Cheeseman  v.  Fenton,  10.  Putnam  v.  Mann,  3  Wend.  (N. 

13  Wvo.  436,  80  Pac.  823,  110  A.  S.  Y.)  202,  20  Am.  Dec.  686. 

R.  lOiO.  11.  King  V.  Bates,  80  Mich.  367,  45 

5.  Johnson  v.  Baker,  38  111.  98,  87  N.  W.  147,  20  A.  S.  R.  518. 

Am.  Dee.  293;  Durham  Fertilizer  Co.       12.  Illinois  Cent.  R.  Co.  v.  Brooks, 

V.  Marshburn,  122  N.  C.  411,  29  S.  E.  90  Tenn.  161, 16  S.  W.  77,  25  A.  S.  R. 

411,  65  A.  S.  R.  708.  673.  .  See  also  North  Pacific  Cycle  Co. 

6.  Barber  v.  Chandler,  17  Pa.  St,  v.  Thomas,  26  Ore.  381,  38  Pac.  307, 
48,  55  Am.  Dec.  533.  46  A.  S.  R.  636. 

7.  Leonard  v.  Sparks,  117  Mo.  103,  13.  Putnam  v.  Man,  3  Wend.  {K 
22  S.  W.  899,  38  A.  S.  R.  646.  Y.)  202,  20  Am.  Dec.  686.     As  to  the 

8.  King  V.  Bates,  80  Mich.  367,  45  right  to  attack  the  return  in  a  collater- 
N.  W.  147,  20  A.  S.  R.  518;  McDugle  al  proceeding,  see  infra,  par.  69,  70, 
V.  Filmer,  79  Miss.  53,  29  So.  996,  89  71. 

A.  S.  R.  582;  Lowman  v.  Ballard,  168  14.  Johnson  v.  Baker,  38  III.  98)  87 

N.   C.  16,  84  S.  E.  21,  L.R.A.1915D  Am.    Dec.    293;    Putnam   v.    Man,    3 

427.  Wend.  (N.  Y.)  202,  20  Am.  Dec.  686; 

9.  McDugle  V.  Filmer,  79  Miss.  53,  Kanawha,  etc.,  R.  Co.  v.  Ryan,  31  W. 
29  So.  996,  89  A.  S.  R.  582.  Va.  364,  6  S.  E.  924,  13  A.  S.  R.  865. 
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name  of  the  officer  should  be  signed  thereto.**  As  to  the  conclusive- 
ness of  the  return  the  courts  are  not  agreed.  According  to  one  view 
the  retinn  of  a  constable  showing  proper  service  is  conclusive  against 
the  defendant  and  gives  the  justice  jurisdiction ;  *•  and  if  it  is  false  the 
defendant  cannot  take  advantage  of  it  in  the  action,  but  his  only 
recourse  is  in  an  action  against  the  constable  for  a  false  return.*'  By 
other  authorities  it  is  maintained  that  while  the  return  is  prima  facie 
evidence  of  its  truthfulness,  and  while  it  requires  clear  and  convinc- 
ing proof  to  set  it  aside,  still  to  make  an  officer's  return  which  is 
false  conclusive  evidence  against  the  truth  is  not  in  harmony  with 
reason  and  justice.**  A  mistake  in  the  return  of  the  officer  serving 
the  summons  as  to  the  date  of  service,  especially  where  the  date  stated 
in  the  return  is  an  impossible  one,  and  there  can  be  no  doubt  as  to 
the  true  date,  will  not  operate  to  defeat  the  jurisdiction  of  the  justice.** 
An  officer  may  always  amend  his  return  if  there  are  no  intervening 
rights  which  would  be  affected.*®  And  it  has  even  been  held  that 
although  the  record  should  show  jurisdiction,  a  constable's  return 
which  fails  to  show  due  service  may  be  amended  after  the  judgment 
is  entered  to  show  the  necessary  facts  giving  jurisdiction.* 

53.  Attachment  Proceedings. — ^A  writ  of  attachment  may  be  issued 
by  a  justice  of  the  peace  under  certain  prescribed  conditions.  It  can 
be  issued  only  at  or  after  the  commencement  of  an  action  by  the 
issuance  of  a  summons.  The  issuance  of  the  summons  is  a  prerequisite 
to  the  issuance  of  the  attachment  and  cannot  be  dispensed  with, 
although  it  will  not  be  possible  to  serve  it,  owing  to  the  nonresidence 
of  the  defendant.*  If  the  writ  of  attachment  is  issued  at  the  com- 
mencement of  the  suit,  it  is  required  to  contain  the  substance  of  a 
summons,  and  no  separate  summons  is  necessary.  If  issued  after 
the  summons,  the  writ  must  be  made  returnable  at  the  same  time  as 
the  summons.*  The  method  of  service  prescribed  by  statute  must 
be  carefully  followed  in  order  to  give  the  court  jurisdiction  over  the 
defendant  and  his  property,  and  a  service  of  the  writ  of  attachment 
without  a  service  of  the  summons  does  not  give  jurisdiction  over  the 
person.*    But  j^here  the  defendant  cannot  be  served  owing  to  non- 

15.  Putnam  v.  Man,  3  Wend.    (N.  1.  Allison  v.  Thomas,  72  Cal.  562, 14 
Y.)  202,  20  Am.  Dec.  686.  Pac.  309,  1  A.  S.  R.  89. 

16.  Putnaifa  V.  Man,  3  Wend.    (N.  2.  Perry  v.  Gholson,  39  Ore.  438,  66 
Y.)  202,  20  Am.  Dec.  686  and  note,  Pac.  601,  87  A.  S.  R.  685;  Cheeseman 

17.  Putnam  v.  Man,  3  Wend.    (N.  v.  Fenton,  13  Wyo.  436,  80  Pac.  823, 
Y.)  202,  20  Am.  Dec.  686.  110  A.  S.  R.  1010.    And  see  generally, 

18.  Ray  v.  Harrison,  32  Okla.  17,  Attaohmbnt,  vol.  2,  p.  846  et  seq. 
121  Pac.  633,  Ann.  Cas.  1914A  413.  3.  Cheeseman  v.  Fenton,   13   Wyo. 

19.  Evans  v.  Caiman,  92  Mich.  427,  436,  80  Pac.  823.  110  A.  S.  R.  1010. 
52  N.  W.  787,  31  A.  S.  R.  606.  4.  Langlry  v.  Wayne  Circuit  Judges, 

20.  Allison  v.  Thomas,  72  Cal.  562,  68  IVfich.  451,  36  N.  W.  211,  13  A.  S. 
14  Pac.  309,  1  A.  S.  R.  89.  R.  352. 
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residence,  and  his  property  is  attached,  the  justice  must  order  the 
plaintiff  to  give  notice  by  publication,  if  the  defendant  does  not 
appear.^  There  being  no  law  which  says  that  the  signature  of  a 
public  officer  shall  be  considered  official  only  when  it  is  followed 
by  his  official  title,  or  by  named  letters  standing  for  that  title,  a 'writ 
of  attachment  is  not  void  although  the  justice  omits  to  state  his 
office  after  his  signature.*  Likewise  the  omission  to  insert  proper 
directions  in  a  writ  of  attachment  is  not  fatal,  if  it  is  served  by  the 
proper  officer,  for  the  writ  may  be  amended  upon  motion,  and  the 
objection  will  thus  be  obviated.'  When  a  justice  is  required  to  enter 
in  his  docket  the  date  of  the  issuance  of  the  summons  such  entry  is 
sufficient  proof  to  support  the  writ  of  attachment  and  the  actual 
return  of  the  summons  is  not  necessary  to  the  validity  of  the 
attachment.* 

54.  Pleadings. — In  a  number  of  jurisdictions,  pleadings  in  a  jus- 
tice's court  need  not  be  in  writing,  but  may  be  either  written  or  oral.* 
The  prevailing  rule  is  that  the  issues  must  be  joined  by  the  parties 
on  the  return  day  of  the  summons,  but  it  is  sometimes  provided  that 
by  consent  of  the  parties  the  pleadings  may  be  filed  at  such  time 
thereafter  as  the  justice  may  designate.  Under  this  rule  it  has  been 
held  that  where  the  plaintiff  on  the  return  day  moves  for  an  adjourn- 
ment he  will  be  deemed  to  have  consented  to  the  filing  of  the  defend- 
ant's pleading  on  the  adjourned  date.^^  The  rule  that  the  pleadings 
may  be  filed  on  the  return  day  of  the  summons  has  been  changed  to 
some  extent  by  statutes  which  require  that  whenever  a  suit  shall  be 
founded  on  any  instrument  in  writing  purporting  to  have  been 
executed  by  the  defendant,  such  instrument  shall  be  ffied  with  the 
justice  before  any  process  shall  be  issued  and  that  in  every  suit  founded 
on  an  account,  a  bill  of  the  items  of  such  account  shall  be  filed  with 
the  justice  before  issuance  of  process.^^  Under  such  a  provision  it 
has  been  held  that  the  filing  of  a  note  drawn  by  a  third  person  pay- 
able to  bearer  on  which  the  defendant's  name  does  not  appear  is  not 
a  sufficient  filing  of  a  cause  of  action,  and  does  not  give  the  justice 
jurisdiction,  as  the  instrument  neither  constitutes  any  evidence  in 
itself,  nor  furnishes  the  groundwork  upon  which  any  proof  could 

6.  Hogle  v.  Mott,  62  Vt.  255,  20  Atl.  9.  Stuart  v.  Lander,  16  Cal.  372,  76 

276,  22  A.  S.  R.  106;  Cheeseman  v.  Am.  Dec.  538;  Hall  v.  Monohan,  6  la. 

Fenton,  13  Wyo.  436,  80   Pac.   823,  216,  71  Am.  Dec.  404;  Latham  v.  Sum- 

A.  S.  B.  1010.  ner,  89  111.  233,  31  Am.  Rep.  79. 

6.  Henderson  v.  Pitman,  20  Ga.  735,  10.  Nohre  v.  Wright,  98  Minn.  477, 
65  Am.  Dec.  649.  108  N.  W.  865,  8  Ann.  Cas.  1071. 

7.  Parker  ▼.  Barker,  43  N.  H.  35,  80  11.  Levy  v.  Shurman,  6  Ark.  182,  42 
Am.  Dec.  130,  Am.  Dec.  690.    See  also  Hall  v.  Mono- 

8.  Perry  v.  Qholson,  39  Ore.  438,  65  ban,  6  la.  216,  71  Am.  Dec.  404. 
Pac.  601,  87  A.  S.  R.  686. 
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be  admitted  between  the  parties  to  the  record.**  The  same  degree 
of  particularity  in  pleadings  is  not  required  in  actions  before  a  justice 
of  the  peace  that  is  required  in  other  courts.  The  pleadings  are  not 
required  to  be  in  any  particular  form  and  they  will  be  sufficient 
if  they  are  so  drawn  as  to  enable  a  person  of  common  understanding 
to  know  what  was  intended.*'  The  general  rule  is  that  pleadings  in 
justices'  courts  must  be  construed  with  great  liberality,**  and  to 
authorize  the  reversal  of  a  judgment,  the  defects  complained  of 
should  be  such  as  were  calculated  to  mislead  the  adverse  party.** 
A  complaint  informing  defendant  that  the  action  is  upon  a  promis- 
sory note,  describing  it  except  as  to  the  amount  thereof,  and  that 
the  amount  claimed  thereon  is  one  hundred  dollars,  is  sufficient  to 
enable  a  person  of  common  understanding  to  know  what  is  intended, 
and  is  not  demurrable.**  And  in  some  jurisdictions  in  an  action  on 
a  promissory  note  in  a  justice's  court,  a  copy  of  such  note  is  a  suffi- 
cient complaint.*'  It  is  expressly  provided  by  statute  in  some  states 
that  the  defendant  in  a  suit  before  a  justice  shall  always  have  the 
benefit  of  the  general  issue,  without  pleading  it,  and  where  this  is 
the  case  if  he  appears  and  enters  any  plea,  whatever  its  character,  the 
general  issue  is  in  by  virtue  of  the  statute.*® 

55.  Amendments. — Amendments  to  pleadings  are  usually  within 
the  discretion  of  the  justice,  and  the  granting  or  refusing  of  them  can- 
not be  questioned  in  any  other  tribunal.  But  when  an  amendment  ia 
made  that  the  justice  had  no  power  to  grant,  the  party  affected  may 
be  entitled  to  relief.  Thus,  allowing  an  amendment  which  changes 
entirely  the  form  of  action,  and  introduces  a  new  count  for  a  new 
cause  of  action,  not  contained  in  the  original  declaration,  has  been 
adjudged  to  be  such  an  error  that  the  judgment' of  the  court  making 
the  amendment  was  reversed.**  An  amendment  essentially  chang- 
ing the  parties  would  be  liable  to  the  same  objection,  if  the  change 

12.  Levy  v.  Shurman,  6  Ark.  182,  42       14.  Stuart  ▼.  Lander,  16  Cal.  372, 
Am.  Dec.  690.  76  Am.  Dec.  538;  Costello  v.  Ten  Eyck, 

13.  Stuart  v.  Lander,  16  Cal.  372,  86  Mich.  348,  49  N.  W.  152,  24  A.  S. 
76  Am.  Dec.  538 ;  Costello  v.  Ten  Eyck,  B.  128. 

86  Mich,  348,  49  N.  W.  152,  24  A.  S.  15.  Stuart  v.  Lander,  16  Cal.  372, 

R.  128 ;  Bacon  v.  Reich,  121  Mich.  480,  76  Am.  Dec.  538. 

80  N.  W.  278,  49  L.R.A.  311 ;  Witting  16.  Branson  v.  Furtick,  72  S.  C.  579, 

V.  St.  Louis,  etc.,  R.  Co.,  101  Mo.  631,  52  S.  E.  424,  5  Ann.  Cas.  307. 

14  S.  W.  743,  20  A.  S.  R.  636,  10  17.  McFall    v.    Buckeye    Grangers' 

L.R.A.    602;    Garvin    v.    Harrell,    27  Warehouse   Ass'n,   122    Cal.   468,   55 

Okla.   373,  113  Pac.   186,  Ann.   Cas.  Pac.   253,  68  A.   S.  R.  47;   Worden 

1912B    744,    35    L.R.A. (N.S.)     862;  Grocer  Co.  v.  Blan ding,  161  Mich.  254, 

Branson  v.  Furtick,  72  S.  C.  579,  52  126  N.  W.  212,  20  Ann.  Cas.  1332. 

S.  E.  424,  5  Ann.  Cas.  307;  Kuyken-  18.  Goble  v.  Dillon,  86  Ind.  327,  44 

dall  V.  Fisher,  61  W.  Va.  87,  56  S.  E.  Am.  Rep.  308. 

48,  11  Ann.  Cas.  700,  8  L.R.A. (N.S.)  19.  Emerson  v.  Wilson,  11  Vt  357^ 

94.  34  Am.  Dec.  695. 
Note :  76  Am.  Dec.  539. 
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of  parties  would  have  the  efiFect  to  introduce  a  new  cause  of  action,  not 
contained  in  the  original  declaration.*^  Thus  an  amendment  striking 
out  the  name  of  a  partnership  and  Substituting  the  name  of  one  of 
the  partners  is  improper/  and  in  a  suit  brought  by  one  person  as 
agent  for  another  an  amendment  by  which  the  action  would  be  made 
to  stand  in  the  name  of  the  principal  would  work  an  entire  change 
of  party  plaintiff  and  is  therefore  not  allowable.*  In  general,  when 
an  amendment  has  been  improperly  made  in  a  justice's  court,  and 
is  disallowed  or  set  aside,  the  case  stands  as  though  never  amended, 
and  this  rule  would  apply  to  all  amended  declarations.  But  when 
a  writ  and  declaration  are  amended  so  as  to  strike  out  the  name  of 
one  plaintiff,  disallowing  the  amendment  on  appeal  does  not  restore 
the  party.' 

56.  Continuance  and  Adjournment. — ^It  is  a  general  rule,  in  the 
absence  of  statutory  authority,  that  unless  a  cause  before  a  justice  is 
tried  at  the  time  appointed,  or  within  one  hour,  such  omission  amounts 
to  a  discontinuance,  and  the  cause  is  out  of  court,^  but  this  is  not 
universally  so.  Thus  it  has  been  ruled  that  where  the  justice  is 
engaged  at  the  hour  in  trying  another  cause  or  in  the  performance 
of  other  official  duties,  which  occupy  him  till  after  the  time,  it  is  a 
good  reason  for  the  delay,  and  he  may  proceed,  if  he  does  so  as  soon 
as  possible  after  his  other  official  engagements  are  disposed  of.*  A 
justice  should  continue  a  case  when  it  is  made  to  appear  satisfactorily 
that  either  party  is  prevented  from*  attending  by  reason  of  serious 
illness,*  but  if  a  justice  without  adjourning  a  case  absent  himself 
for  an  indefinite  time  a  discontinuance  will  result  and  the  justice 
will  lose  jurisdiction.'  No  precise  rule,  however,  can  be  laid  down 
as  to  the  sufficiency  of  the  reason  which  may  be  urged  for  delaying 
to  call  the  cause  beyond  the  hour  given  by  statute,  or  for  periAitting 
the  defendant  to  come  in  and  plead  after  the  cause  is  called,  or  the 
trial  has  commenced.  Cases  will  and  do  arise  presenting  circum- 
stances so  various  as  to  preclude  the  possibility  of  establishing  a 
uniform  regulation  by  which  justices  should  be  governed.  Each 
case  will  have  its  own  peculiarities,  and  the  magistrate  should  endeavor 
to  consult  the  convenience  of  parties,  at  the  same  time  that  he  avoids 

20.  ballmark  v.  Hopper,  119  Ala.  24  So.  563,  72  A.  S.  R.  900. 

78,  24  So.  563,  72  A.  S.  R.  900;  Emer-  3.  Emerson  v.  Wilson,  11  Vt.  357, 

Bon  V.  Wilson,  11  Vt.   357,   34  Am.  34  Am.  Dec.  695. 

Dec.  695.  4.  Fox  v.  Hoyt,  12  Conn.  491,  31 

Note :  32  Am.  Dec.  740.  Am.  Dec.  760 ;  Hunt  v.  Wickwire,  10 

Crenerally  as  to  amendmeBt  of  plead-  Wend.  (N.  Y.)  102^  25  Am.  Dec.  545. 

izigs,  see  Pleading.  5.  Hunt  v.  Wickwire,  10  Wend.  (N. 

1.  Emerson  v.  Wilson,  11  Vt.  357,  Y.)  102,  25  Am.  Dec.  645. 

34  Am.  Dec.  695.  6.  Note:  42  L.R.A.(N.S.)  669. 

2.  Hallmark  v.  Hopper,  119  Ala.  78,       7.  Note :  25  Am.  Dec.  545. 
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doing  anything  which  may  tend  to  the  prejudice  of  either.*  It  ia 
sometimes  provided  by  statute  that  where  a  justice  is  absent  from  the 
town  on  the  return  day  he  may  within  twenty  days  after  said  tiiHe 
try  the  case  by  giving  to  each  party  a  notice  in  writing  of  the  time 
and  place  of  trial.*  Provisions  for  adjournment  on  the  application 
of  either  party  when  the  pleadings  are  closed  are  common.  Under 
such  a  statute  the  justice  may  adjourn  the  case  on  the  application 
of  one  party  without  the  consent  of  the  other;  and  if  the  docket  does 
not  state  at  whose  request  an  adjournment  was  made  it  will  be  pre- 
sumed that  it  was  made  at  the  request  of  one  of  the  parties,  for  the 
presumption  is  in  favor  of  the  regularity  of  proceedings.^^  A  justice 
of  the  peace  cannot  postpone  a  trial  before  the  date  set  for  trial,  or 
even  at  that  time,  on  the  ground  that  he  apprehends  that  he  will  be 
interfered  with  by  a  mob.^^  In  determining  the  hour  for  proceeding 
on  an  adjournment  the  time  set  must  be  held  to  have  been  made  with 
reference  to  the  time  as  indicated  by  the  clock  used  by  the  justice  and 
not  the  apparent  or  true  time.^* 

57.  Instructions. — There  is  considerable  doubt  whether  a  justice  of 
the  peace  is  bound  to  instruct  a  jury  either  of  his  own  motion  or  at 
the  request  of  either  party.  The  courts  of  some  jurisdictions  have 
maintained  that  a  justice  of  the  peace  has  no  authority  to  instruct 
the  jury  on  the  trial  of  an  action  in  his  court.  In  other  jurisdictions 
a  modified  rule  is  laid  down  that  the  law  does  not  require  a  justice 
to  charge  a  jury,  and  it  would  probably  be  better  if  he  did  not  do  so; 
but  that  if  he  undertakes  to  instruct  them  he  must  do  so  correctly. 
There  is  apparently  good  reason  for  holding  that  a  justice  should  not 
charge  a  jury  and  that  he  may  properly  refuse  to  give  any  instruc- 
tion embodying  a  correct  legal  proposition,  for  he  is  not  clothed  with 
power  to  enforce  his  instructions  by  granting  a  new  trial  should  the 
jury  disregard  his  instructions,  and  he  does  not  usually  possess  legal 
knowledge  superior  to  that  of  the  jurors  whom  he  instructs.  How- 
ever, there  is  some  authority  to  the  effect  that  a  justice  of  the  peace 
should  give  a  jury  instructions.  Where  the  rule  prevails  that  a 
justice  need  not  instruct  the  jury  it  has  been  maintained  on  the  one 
hand  that  if  he  does  give  instructions  they  are  a  mere  nullity,  whether 
good  or  bad,  and  will  not  be  reviewed,^*  and  on  the  other  it  is  held 

• 

8.  Note :  40  Am.  Dec.  177.    General-  all  courts  to  adjourn  their  sessions,  see 
ly  as  to  the  power  of  a  court  to  grant  Coubts,  vol.  7,  p.  990  et  seq. 
continuances  and  the  grounds  therefor,       11.  Martin  v,  Fales,  18  Me.  23,  36 
see  Continuances,  vol.  6^  p.  544  et  Am.  Dec.  693. 

seq.  12.  Stevens  v.  Beach,  12  Vt.  585, 

9.  Fox  V.  Hoyt,  12  Conn.  491,  31  36  Am.  Dec.  359. 

Am.  Dec.  760.  13.  Hirth  v.  Graliam,  50  Ohio  St. 

10.  Wheeler  v.  Paterson,  64  Minn.  57,  33  N.  E.  90,  40  A.  S.  R.  641,  19 
231.  66  N.  W.  964,  58  A.  S.  R.  527.   L.R.A.  721. 

Gen  era  11 V  as  to  the  inherent  power  of 
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that  if  he  does  instruct  the  jury  his  instructions  are  subject  to  review 
and  if  erroneous  will  cause  a  reversal  of  the  judgment.^*  The  law 
governing  instructions  generally  is  fully  treated  in  another  article 
in  this  work.** 

58.  Criminal  Procedure. — ^To  give  a  justice  of  the  peace  jurisdic- 
tion over  the  person  of  one  charged  with  a  violation  of  criminal  law 
the  first  step  necessary  is  the  filing  of  an  affidavit  or  complaint  naming 
the  offense  and  the  person  charged  with  its  commission.  With- 
out such  affidavit  or  complaint  there  is  no  jurisdiction  and  all  the 
proceedings  are  void,  and  an  affidavit  or  complaint  filed  afterward 
comes  too  late,  and  cannot  be  made  to  relate  back  so  as  to  confer 
jurisdiction  at  the  time  of  the  trial.**  It  is  not,  however,  essential 
that  the  complaint  or  affidavit  should  be  made  before  the  same  justice 
who  hears  the  case;  but  a  person  may  be  committed  for  a  crime  by 
one  justice  upon  an  affidavit  made  before  another.*^  On  the  affidavit 
being  presented  to  the  justice  it  is  his  duty  to  consider  it  and  if  it 
sufficiently  charges  an  offense  to  issue  a  summons.  If  he  should  refuse 
to  hear  and  consider  it  mandamus  will  lie  to  compel  him  to  act.*® 
Where  a  person  has  the  right  to  be  tried  by  a  justice  or  on  an  indict- 
ment the  justice  should  inform  him  of  his  right  to  be  tried  by  a 
jury  after  indictment,  and  in  case  he  shall  elect  to  be  so  tried,  the 
magistrate  can  only  hold  him  to  answer  to  a  court  having  authority 
to  inquire  by  the  intervention  of  a  grand  jury  into  offenses  triable 
in  the  county.**  Where  a  justice  has  no  final  jurisdiction  of  an 
offense  he  should  desist  from  any  final  determination  of  the  matter, 
and  either  remit  the  accused  to  prison  or  require  from  him  a  recogni- 
zance for  his  appearance  at  the  next  term  of  court  to  answer  the 
charge.  After  a  justice  of  the  peace  has  remanded  a  prisoner  to  jail, 
or  recognized  him  to  appear  at  court,  he  has  no  further  authority  over 
the  cause,  and  may  not  grant  a  new  trial,  reopen,  dismiss,  nor  com- 
promise the  same.*® 

59.  Prohibition. — Where  a  justice  of  the  peace  is  acting  manifestly 
beyond  or  without  jurisdiction  a  writ  of  prohibition  will  lie  to  restrain 
him  from  proceeding  further  in  the  case.*    In  some  jurisdictions  the 

14.  Travelers'  Ins.  Co.  v.  Jones,  80   840,  24  W.  R.  250,  15  Eng.  RuL  Cas. 
Oa.  541,  7  S.  E.  83,  12  A.  S.  R.  270;   127  and  note. 

Hirth  V.  Graham,  50  Ohio  St.  57,  33       19.  Austin  v.  Vrooman,  128  N.  Y. 
N.  E.  90,  40  A.  S.  R.  641,  19  L.R.A.  229,  28  N.  E.  477, 14  L.R.A.  138. 
721.  20.  State  v.  Lucas,  139  N.  C.  567,  51 

15.  See   Instructions,   vol.   14,   p.   S.  E.  1021,  4  Ann.  Cas.  7.64  and  note. 
725  et  seq.  1.  Arnold  v.  Shields,  5  Dana  (Ky.) 

16.  Smith  V.   Clausmeier,   136  Ind.  18,    30    Am.    Dec.    669;    Bullard    v. 
105,  35  N.  E.  904,  43  A.  S.  R.  311.       Thorpe,  66  Vt.  599,  30  Atl.   36,  44 

17.  Ex  parte  Bolbnan,  4  Cranch  75,  A.  S.  R.  867,  25  L.R.A.  605 ;  Norfolk, 
2  U.  S.  (L.  ed.)  554.  etc.,  R.  Co.  v.  Pinnacle  Coal  Co.,  44 

18.  Reg.  V.  Adamson,  1  Q.  B.  D.  201,  W.  Va.  574,  30  S.  E.  196,  41  L.R.A. 
207,  45  L.  J.  M.  C.  46,  33  L.  T.  N.  S.  414. 
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writ  will  issue  only  where  there  is  no  other  remedy,*  while  in  others 
no  such  limitation  exists,  but  the  writ  must  issue  as  a  matter  of  right 
in  all  cases  of  usurpation  or  ahuse  of  power,  when  the  justice  has  not 
jurisdiction  of  the  subject  matter  in  controversy,  or,  having  jurisdic- 
tion, exceeds  his  legitimate  powers.*  Where  a  justice  insists  on 
proceeding  with  a  case  when  it  appears  that  an  entire  claim  was  split 
in  order  to  bring  it  within  his  jurisdiction  prohibition  lies.*  The 
writ  does  not  lie,  however,  in  cases  of  mere  error,  irregularity  or 
mistake  by  a  justice  of  the  peace ;  *  nor  for  the  correction  of  an  erro- 
neous decision,^  unless  it  operates  as  an  unwarranted  assumption 
of  jurisdiction ; '  nor  does  it  lie  where  a  justice  is  proceeding  under 
a  statute  claimed  to  be  unconstitutional ;  ®  nor,  as  is  oftentimes  erro- 
neously stated,  because  there  exists  other  adequate  remedy,  but  for 
the  reason  that  there  has  been  no  abuse  or  usurpation  of  power.* 
The  rules  of  law  applicable  to  writs  of  prohibition  generally  are  fully 
stated  and  discussed  in  another  article  in  this  work.*® 

60.  Docket — A  justice  of  the  peace  is  required  to  keep  a  docket 
and  to  enter  therein,  among  other  things,  the  title  of  all  causes  com- 
menced before  him,  the  time  when  the  first  and  subsequent  process 
was  issued  against  the  defendant,  and  the  particular  process  issued, 
the  judgment  rendered  by  the  justice,  and  the  time  of  rendering  the 
same,  the  time  of  issuing  execution  and  the  officer  to  whom  delivered. 
The  docket  is  therefore  a  complete  record  of  each  step  taken  in  any 
action  or  proceeding  before  lie  justice.**  The  strictness  required 
in  keeping  the  docket  of  a  superior  court  need  not  be  observed  by  a 
justice  of  the  peace  in  order  to  make  the  docket  good  and  valid  for 
all  purposes  for  which  it  may  be  kept.  Every  reasonable  presump- 
tion must  be  indulged  to  uphold  the  proceedings  of  a  justice  of  the 
peace.  Hence,  the  failure  of  the  justice  to  sign  his  name  to  the  judg- 
ment entered  on  his  docket  does  not  render  the  judgment  void.** 

2.  Alexander  v.  Crollott,  199  U.  S.  6.  Arnold  v.  Shields,  5  Dana  (Ky.) 
581,  26  S.  Ct.  161,  50  U.  S.  (L.  ed.)  18,  30  Am.  Dec.  669;  Wilkins  v.  Stiles, 
317;  BuUard  v.  Thorpe,  66  Vt.  599,  75  Vt.  42,  52  Atl.  1048,  98  A.  S.  B. 
30  Atl.  36,  44  A.  S.  R.  867,  26  L.R.A.  804. 

605.  7.  Wilkins  v.  Stiles,  75  Vt.  42,  52 

3.  Norfolk,  etc.,  R.  Co.  v.  Pinnacle  Atl.  1048,  98  A.  S.  R.  804;  Norfolk, 
Coal  Co.,  44  W.  Va.  574,  30  S.  E.  196,  etc.,  R.  Co.  v.  Pinnacle  Coal  Co.,  44 
41  L.R.A.  414.  W.  Va.  574,  30  S.  E.  196,  41  L.R.A. 

4.  Bullard  v.  Thorpe,  66  Vt.  599,  30  414. 

Atl.  36,  44  A.  S.  R.  867,  25  L.R.A.  8.  Arnold  v.  Shields,  5  Dana  (Ky.) 

605.              .  18,  30  Am.  Dec.  669. 

6.  Wilkins  v.  Stiles,  75  Vt.  42,  52  9.  Norfolk,  etc.,  R.  Co.  v.  Pinnacle 

Atl.  1048,  98  A.  S.  R.  804;  Bullard  v.  Coal  Co.,  44  W.  Va.  574,  30  S.  E.  196, 

Thorpe,  66  Vt.  599,  30  Atl.  36,  44  A.  41  L.R.A.  414. 

S.  R..867,  25  L.R.A.  605;  Norfolk,  10.  See  Prohibition. 

etc.,  R.  Co.  V.  Pinnacle  Coal  Co.,  44  11.  Hickey  v.  Hinsdale,  8  Mich.  267, 

W.  Va.  574,  30  S.  E.  196,  41  L.R.A.  77  Am.  Dec.  450. 

414.  12.  Davis  v.  Trump,  43  W.  Va.  191, 
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But  while  it  may  not  be  absolutely  necessary  for  a  justice  of  the 
peace  to  sign  the  entries  in  his  docket  it  is  better  practice  for  him 
so  to  authenticate  his  docket.^'  Effect  must  be  given  to  the  entries 
in  the  docket  of  a  justice  of  the  peace  according  to  the  manifest 
intention  of  the  justice  in  making  them,  and  all  informalities  and 
inaccuracies  in  such  entries  will  be  disregarded  if  the  meaning  is 
ascertainable,  and  is  conformable  to  law.^^  A  justice's  docket  shown 
to  have  been  officially  made  is  presumed  to  be  correct  and  is  com- 
petent and  prima  facie  evidence  of  the  recitals  therein  contained.** 
Hence  entry  of  payment  of  a  judgment  made  by  m  justice  of  the  peace 
upon  his  docket,  in  his  official  capacity,  is  prima  facie  evidence  of 
the  fact  of  payment.**  The  record  of  a  proceeding  in  a  justice's 
court  is  sufficiently  identified  by  the  testimony  of  the  person  who 
was  the  justice  at  the  time  the  proceeding  was  had,  though  his  sue-, 
cesser  in  office  is  not  called  as  a  witness,  and  the  record  book  is  pro- 
duced by  a  person  who  describes  himself  as  a  clerk  of  the  new  justice 
and  testifies  that  the  book  is  an  official  record  in  the  justice's  office.*' 
Many  of  the  courts  in  dealing  with  remedies  for  the  correction  of  errors 
in  justices*  dockets  have  announced  the  doctrine  that  where  the  entry 
complained  of  is  of  a  ministerial  or  clerical  nature,  the  correction  may 
properly  be  made  by  the  justice  himself  on  application  by,  and  notice 
to,  the  parties  interested,**  and  that  on  the  refusal  of  the  justice  to 
make  the  correction  a  writ  of  mandamus,  or  a  rule  of  a  superior  court* 
in  the  nature  thereof,  is  a  proper  remedy  for  the  correction  of  such 
errors. *•  Other  courts  are  authority  for  the  principle  that  after  a  jus- 
tice has  made  up  his  docket  and  officially  signed  it,  he  loses  control  over 
it  and  cannot  alter  or  amend  it  in  any  manner.*^  And  especially  is 
this  true  where  the  defeated  litigant  has  taken  steps  with  reference  to 
an  appeal.*    Where  full  and  ample  relief  may  be  had,  either  by  appeal, 

27  S.  E.  397,  64  A.  S.  R.  849 ;  Pulton  18.  Knight    v.    Cresswell,    82   Ark. 

V.  State,  103  Wis.  238,  79  N.  W.  234,  330,  101  S.  W.  754,  118  A.  S.  B.  74; 

74  A.  S.  R.  854.  ToriUa  v.  Alexander,  104  Tenn.  453, 

Note :  87  A.  S.  R.  672.  58  S.  W.  124,  78  A.  S.  R.  928. 

13.  Fulton  V.  State,  103  Wis.  238,  Note :  Ann.  Caa.  1913E  74. 

79  N.  W.  234,  74  A.  S.  R.  854.    And  Generally  as  to  the  power  of  courts 

see  infra,  par.  66,  67.  ^^    correct    their    records,    see    Judg- 

V   w  ^QfiO^  fi«  1^%' '  V   ^r-iS^^^'  ^^   ^^^^^^  ^ol- 15,  p.  671  et  s^i. 
N.  W.  969,  68  A.  S.  R.  521;  Davis  v.       m    xt  ^       a         n  ^   -iaiot:^  ita 

Trump.  43  W.  Va.  191,  27  S.  E.  397,       i^'  ^°%f''\^^^-  ^^l^^,  ^t'      ,^ 
64  A   S  R  849  Memtt  v.  Yates,  71  111.  636,  23 

IS.'orim'es  V.'  Greenblatt,  47  Colo,  i?"'  ^^P'  ^^^ '  ^^^^^  A^^^^^^,^^^^^ 

495,  107  Pac.  1111,  19  Ann.  Cas.  608;  F/^V^.to^'l-  Co.,  169  ^ch- 404,  135 

Perry  v.  Gholson,  39  Ore.  438,  66  Pac.  N.  ^.  252,  Ann.  Cas.  1913E  73  and 

601,  87  A.  S.  R.  685.  ^o*®5    McCormick    Harvesting    Mach. 

16.  Bach     V.     Botsford,     1     Doug.  Co.  v.  Halvorson,  11  S.  D.  427,  78  N. 
(Mich.)  199,  41  Am.  Dec.  145.  W.  1000,  74  A.  S.  R.  820. 

17.  Grimes  v.  Greenblatt,  47  Colo.  Note:  Ann.  Cas.  1913E  74. 

495,  107  Pac.  1111,  19  Ann.  Cas.  608.       1.  McCormick  Harvesting  Mach.  Co. 
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writ  of  error,  or  otherwise,  from  the  judgment,  decree,  or  order  of  the 
subordinate  court,  mandamus  will  not  lie.  If  errors  are  carried  into  the 
judgment  as  entered,  they  may  be  corrected  or  remedied  on  appeal  from 
the  judgment,  if  the  right  of  appeal  is  given  by  law,  or  in  a  direct 
proceeding  to  vacate  or  modify  it,  but  not  otherwise.*  An  entry 
in  a  justice's  docket  cannot  be  contradicted  by  parol  evidence;  and 
therefore  it  cannot  be  shown  by  parol  that  the  justice  originally 
entered  a  judgment  of  nonsuit,  and  afterwards  changed  it  to  a  judg- 
ment in  bar.* 

VI.    JUDOMENTS  AND  EXECUTIONS 

61.  Requisites  and  Sufficiency  of  Judgment  Generally. — Technical 
accuracy  in  proceedings  before  a  justice  of  the  peace  is  not  required, 
for  the  reason  that  they  are  not  generally  skilled  in  legal  matters, 
and  hence  irregularity  and  deficiency  in  form  are  viewed  with  liber- 
ality. It  is  not  expected  or  required  that  the  judgment  of  a  justice 
will  be  perfect  in  form,*  and  if  it  may  be  determined  with  reasonable 
certainty  from  the  form  in  which  the  judgment  is  entered  what 
was  indeed  meant,  the  validity  of  the  entry  will  be  sustained.*  There 
must,  however,  be  reasonable  certainty  and  conclusiveness  in  the 
judgment  so  that  the  judicial  mind  can  say  it  is  satisfied  that  it  was 
«a  substantial  final  order.*  Where  the  jurisdiction  of  a  justice  of  the 
peace  is  deemed  special  and  limited,  it  is  essential  to  the  validity  of 
his  judgment  and  of  the  proceedings  under  it  that  the  record  should 
show  that  he  acted  upon  a  case  which  the  law  submitted  to  his 
jurisdiction.'  The  judgment  must  show  in  what  case  it  was  rendered 
or  else  it  is  void  for  uncertainty ;  *  and  though  an  apparent  irregu- 
larity in  the  title  does  not  avoid  the  judgment  rendered,*  a  judgment 

V.  Halvorson,  11  S.  D.  427,  78  N.  W.  Am.  Dec.  760;  Stowers  v.  Milledge,  I 
1000,  74  A.  S.  R.  820.  la.  150,  63  Am.  Dec.  434;   Smith  v. 

2.  Robertson  v.  Donelan,  138  Ky.  Miller,  8  N.  J.  L.  175,  14  Am.  Dec 
149,  127  S.  W.  754,  Ann.  Cas.  1912A  418;  Kase  v.  Best,  15  Pa.  St.  101,  63 
1280.  Am.  Dec.  573;  Torilla  v.  Alexander, 

Note:  Ann.  Cas.  1913E  75.  104  Tenn.  453,  58  S.  W.  124,  78  A.  S. 

3.  Garfield  v.  Douglass,  22  111.  100,  R.  928. 

74  Am.  Dec.  137  and  note.  7.  Den  v.  Turner,  9  Wlieat.  541,  6 

4.  Bolin  V.  Sandlin,  124  Ala.  578,  27  U.  S.  (L.  ed.)  155;  Levy  v.  Shurman, 
So.  464,  82  A.  S.  R.  209;  Horton  v.  6  Ark.  182,  42  Am.  Dec.  690;  Allison 
Critchfield,  18  111.  133,  65  Am.  Dec.  v.  Thomas,  72  CaL  562,  14  Pac.  309, 
701;  Stowers  v.  Milledge,  1  la.  150,  63  1  A.  S.  R.  89;  Los  Angeles  v.  Young, 
Am.  Dec.  434;  State  v.  Myers,  70  118  Cal.  295,  50  Pac.  534,  62  A.  S.  R. 
Minn.  179,  72  N.  W.  969,  68  A.  S.  R.  234.  And  see  Judgments,  vol.  15, 
521;  Davis  v.  Trump,  43  W.  Va.  191,  pp.  881,  884. 

27  S.  E.  397,  64  A.  S.  R.  849.  8.  Ferrell  v.  Simmons,  63  W.  Va.  45, 

Notes:  64  A.  S.  R.  853;  74  A.  S.  R.  59  S.  E.  752,  129  A.  S.  R.  962. 

858;  78  A.  S.  R.  931;  87  A.  S.  R.  672.  9.  McAfee  v.  Gregg,  140  N.  C.  448, 

5.  Note:  34  Am.  Dec.  62L  53  S.  E.  304,  111  A.  S.  R.  854. 

6.  Fox  V.  Hoyt,  12  Conn.  491,  31 
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without  parties,  however  perfect  in  form,  is  not  attended  with  any 
of  the  consequences  of  a  judgment,  and  is  void.  A  judgment  must 
show  for  and  against  whom  it  stands,  otherwise  it  will  be  void  for 
uncertainty.  ^*  It  has  been  held  that  a  judgment  rendered  "for  the 
plaintiff,"  by  a  justice  of  the  peace,  is  necessarily  implied  and  under- 
stood to  be  against  the  defendant  named  in  all  the  other  proceeedings 
in  the  case;^^  and  that  where  there  are  several  defendants  it  will 
be  deemed  a  judgment  against  them  all.^^  But  it  has  also  been  held 
that  the  term  "defendants"  in  a  justice's  judgment  against  the  "de- 
fendants" means  those  defendants  only  on  whom  process  was  served, 
and  who  were  before  the  court,  and  that  when  all  of  several  defend- 
ants are  not  served  and  do  not  appear  a  judgment  rendered  against 
all  is  void  as  to  those  not  served  but  merely  erroneous  or  voidable 
against  those  over  whom  the  court  had  jurisdiction.^*  A  justice  has 
no  power  to  enter  a  judgment  for  an  amount  beyond  his  jurisdictiion  ** 
or  for  an  amount  greater  than  that  demanded  by  the  plaintiff.** 
But  it  has  been  held  that  while  a  judgment  rendered  for  a  greater 
amount  than  is  demanded  in  an  affidavit  for  attachment  id  erroneous 
it  is  not  void  so  as  to  warrant  an  injunction  against  its  execution.** 
Although  it  has  been  i^d  that  a  justice  of  the  peace  has  the  same 
right  and  power  to  correct  his  judgments  as  courts  of  record  have, 
and  if  judgment  is  not  certain  and  final  or  contains  surplusage  the 
justice  may  correct  it  and  put  in  the  proper  form,*'  there  is  authority 
to  the  effect  that  he  has  no  authority  to  set  aside  a  verdict  rendered 
before  him  and  grant  a  new  trial,  and  that  after  a  verdict  he  can 
do  nothing  but  render  judgment  thereon.** 

62.  Judgment  by  Confession. — ^A  justice  must  strictly  pursue  the 
requirements  of  the  statute  authorizing  him  to  enter  judgment  by 
eonfession,  and  the  facts  necessary  to  give  him  the  jurisdiction  to 
enter  such  judgment  must  affirmatively  appear  from  the  proceedings, 
©r  the  judgment  will  be  void.**  By  some  statutes  a  justice  of  the 
peace  may  enter  judgment  by  confession,  provided  such  confession 

10.  Ferrell  v.  Simmons,  63  W.  Va.  110  A.  S.  R.  1010.  And  see  general- 
45,  59  S.  E.  752,  129  A.  S.  R.  962.        ly,  Judgments,  vol.  15,  p.  604  et  seq.; 

11.  Titus  V.  Whitney,  16  N.  J.  L.  Pleading. 

85,  31  Am.  Dec.  228.  16.  Gum-Elastic     Roofing     Co.     v. 

12.  Parker    v.    Swan,    1    Humph.  Mexico  Pub.  Co.,  140  Ind.  158,  39  N.. 
(Tenn.)  80,  34  Am.  Dec.  619.  E.  443,  30  L.R.A.  700. 

13.  Winchester  v.  Beardin,  10  17.  Torilla  v.  Alexander,  104  Tenn. 
HumpE.  (Tenn.)  247,  51  Am.  Dec.  453,  58  S.  W.  124,  78  A.  S.  R.  928; 
702.  Bavia  v.  Trump,  43  W.  Va.  191,  27 

14.  Geyger  v.  Stoy,  1  Dall.  (Pa.)  S.  E.  397,  64  A.  S.  R.  849.  See  supra, 
135,  1  U.  S.  (L.  ed.)  70.    And  see'su-  par.  60. 

pra,  par.  34  et  seq.  18.  Note:  4  Ann.  Cas.  767. 

15.  Pinchin  v.  Pry,  1  Dall.  (Pa.)  19.  Beach  v.  Botsford,  1  Doug. 
405,  1  U.  S.  (L.  ed.)  197;  Cheeseman  (Mich.)  199,  40  Am.  Dec.  45;  Spear  v. 
T.  Fenton,  13  Wyo.  436,  80  Pac.  823,  Carter,  1  Mich.  19,  48  Am.  Dec.  688. 
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shall  be  in  writing,  and  signed  by  the  person  making  the  same,  in 
the  presence  of  the  justice  and  one  or  more  competent  witnesses,*^ 
and  under  such  a  statute  it  must  appear  by  the  confession  that  it 
was  written  and  signed  in  the  presence  of  the  justice  and  one  or  more 
witnesses  and  the  fact  can  only  be  evidenced  by  the  justice  and  wit- 
nesses signing  the  confession  as  subscribing  witnesses.^  As  consent 
cannot  confer  jurisdiction  on  a  justice  of  the  peace  over  cases  of 
which  he  has  no  jurisdiction,*  a  judgment  by  confession  can  be 
entered  only  in  those  cases  of  which  he  has  jurisdiction  of  the  subject 
matter.*  In  an  action  against  two  or  more  defendants  a  confession 
of  judgment  by  one  of  the  defendants  is  binding  on  him  alone,  and 
a  judgment  which  does  not  show  who  made  the  omfession  is  void 
as  to  the  defendant  who  did  not  confess;  and  parol  evidence  is  admis- 
sible to  show  which  defendant  made  the  confession.^  It  has  been 
hdd'  that  it  is  only  when  a  judgment  is  rendered  without  process 
or  the  publicity  and  formality  of  a  trial  that  the  confession  of  a 
debtor  must  be  in  writing  and  properly  witnessed,  since  in  such  case 
jurisdiction  is  acquired  from  the  written  confession  as  in  others  it 
is  acquired  from  process  or  appearance.  H^ice  where  an  action  is 
commenced  by  due  service  of  process  on  the  defendant  judgment 
may  be  entered  on  his  appearance  and  confes^on  in  court  of  the 
cause  of  action  against  him.  In  such  a  case  the  rules  applicable  to 
judgment  by  confession  do  not  apply.* 

63.  Defatilt  Judgment. — A  judgment  by  default  may  be  entered 
against  a  defendant  who  fails  to  appear  or  to  plead  at  the  proper  time 
for  such  appearance  and  pleading.  According  to  the  rule  in  some 
jurisdictions  where  a  defendant  suffers  a  default,  there  being  no 
defense  interposed,  and  no  issue  formed,  the  defendant  is  deemed 
to  admit  the  allegation  of  the  complaint,  and  the  justice  is  not 
obliged  to  find  any  fact  to  enable  the  plaintiff  to  recover,  but  only 
to  assess  the  damages.*  In  other  jurisdictions,  however,  the  omission 
to  appear  and  plead  is  not  to  be  taken  as  an  admission  of  the  plain- 
tiff's demand,  but  he  must  establish  it  by  testimony,  as  though  an 
issue  had  been  joined,  and  judgment  cainnot  be  rendered  alone  on 
the  failure  of  the  defendant  to  appear  and  plead.^    By  the  rule  gen- 

20.  Beach    v.    Botsford,    1    Dong.  5.  douse  v.   Derbyshire,  10  Mich. 

(Mich.)  199,  40  Am.  Dec.  45;  Spear  479,  82  Am.  Dec.  51.    For  a  full  dis- 

v.  Carter,  1  Mich.  19,  48  Am.  Dec.  cussion   of   judgments   by   confession 

688.  generally,  see  Judgments,  yol.*15,  p. 

1.  Beach     v.     Botsford,   1     Doug.  647  et  seq. 

(Mich.)  199,  40  Am.  Dec.  45.  6.  Fox  v.  Hoyt,  12  Conn.  491,  31 

2.  See  supra,  par.  44.  An^  Dee.  760;  Babcock  v.  Brown,  25 

3.  Spear  v.  Carter,  1  Mich.  19,  48   Vt.  650,  60  Am.  Dec  290. 

Am.  Dec  688.  7.  Blair  v.  Bartlett,  75  N.  Y.  150, 

4.  Koechlept  v.  Hook,  10  Md.  173,  31  Am.  Bep.  455. 
^9  Am.  Dec.  133. 
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eially  in  force  a  defendant  is  not  in  default  until  a  specified  time, 
usually  one  hour,  has  elapsed  after  the  time  set  for  the  hearing,  and 
no  judgment  can  legally  be  rendered  against  him  by  default  until 
after  that  time  has  elapsed  and  he  has  failed  to  appear  ^nd  plead.^ 
The  rule  requiring  a  justice  to  wait  a  prescribed  time  for  the  appear- 
ance of  his  parties  is  not  as  to  the  defendant  a  jurisdictional  require-, 
ment,  and  hence  a  judgment  by  default  rendered  within  such  time 
is  not  void  but  irregular,  and  must  be  taken  advantage  of  by  the 
ordinary  rules  for  correcting  irregularities.*  A  distinction  is  to  be 
drawn  between  cases  where  no  service  on  defendant  appears  and 
those  in  which  service  is  shown,  but  where  it  is  in  some  respect  deficient 
or  irregular.  In  the  latter  cases,  jurisdiction  attaches,  subject  to  be 
defeated  by  objections  to  the  irregularity,  interposed  in  season  id 
some  direct  manner.  In  the  former  class,  jurisdiction  is  not  obtained 
if  the  law  requires  service.  When  service  is  irregular  or  deficient 
merely  a  default  judgment  entered  against  the  defendant  will  not  be 
void,  but  erroneous  only.^*  So  the  rule  is  that  a  defendant  must  be 
given  the  required  number  of  days'  notice  and  a  justice  cannot  legally 
enter  a  default  judgment  upon  service  of  process  less  than  the  required 
time  before  the  return  day,  though  it  is  generally  held  that  where  he 
enters  a  judgment  by  default  in  such  a  case  it  is  simply  erroneous 
and  not  absolutely  void,  and  therefore  cannot  be  attacked  collaterally, 
but  can  only  be  set  aside  by  a  direct  proceeding  for  that  purpose.** 
In  some  cases,  however,  a  different  view  is  taken,  and  it  is  held  that 
a  default  judgment  entered  upon  service  of  process  less  than  the 
required  time  before  the  return  day  is  absolutely  void  and  is  liable  to 
collateral  attack.**  A  full  discussion  of  the  subject  of  default  judg- 
ments is  found  elsewhere  in  this  work.*' 

64.  Rendition  of  Judgment  on  Trial  without  Jury. — ^In  most  juris- 
dictions it  is  provided  by  statute  that  where  a  justice  tries  a  case  with- 
out a  jury  he  must  render  his  judgment  immediately  or  within  a 
certain  specified  period  after  the  final  submission  of  the  cause,  usually 
four  days,  although  the  time  varies  in  diflferent  jurisdictions.  By 
the  great  weight  of  authority  a  statute  of  this  nature  is  mandatory, 
and  where  a  justice  fails  to  observe  the  statute  and  renders  judg- 
ment at  a  later  date,  the  judgment  is  invalid.**    The  obvious  purpose 

8.  Talbot  V.  Kuhn,  89  Mich.  30,  50  11.  Kerr  v.  Murphy,  19  S.  D.  184, 
N.  W.  791,  28  A.  S.  R.  273.  And  see  102  N.  W.  687,  8  Ann.  Cas.  1138,  69 
supra,  par.  48.  L.R.A.   499.    As  to   collateral  attack 

9.  Talbot  V.  Kuhn,  89  Mich.  30,  50  on  judgments,  see  infra,  par.  69  et 
N.  W.  791,  28  A.  S.  R.  273.  seq. 

10.  Kerr  v.  Murphy,  19  S.  D.  184,       12.  Note:  8  Ann.  Cas.  1143. 

102  N.  W.  687,  8  Ann.  Cas.  1138,  69       13.  See  Judgments,  vol.  15,  p.  663 

L.R.A.  499;  Babcock  v.  Brown,  25  Vt.   et  seq. 

550,  60  Am.  Dec.  290.  14.  State  v.  Houston,  36  Mont.  178, 
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of  such  a  provision  is  to  have  the  controversy  ended  promptly,  while 
the  parties  are  present,  so  that  they  may  be  relieved  of  the  necessity 
of  attending  the  court  to  ascertain  the  result,  and  thus  be  enabled 
promptly  to  take  such  further  steps  as  may  be  necessary.^'^  In  a 
few  jurisdictions,  however,  statutes  touching  the  time  of  the  rendition 
of  judgments  by  a  justice's  court  without  a  jury  have  been  construed 
4o  be  directory  merely,  and  judgments  rendered  after  the  expiration 
of  the  statutory  period  have  been  held  to  be  valid.**  This  view  is 
founded  upon  the  notion  that  since  no  penalty  is  imposed  for  a 
violation  of  the  statute,  it  may  not  be  presumed  that  the  legislature 
intended  to  put  the  parties  to  the  expense  of  a  retrial  because  the 
justice  fails  to  observe  it*'  Other  courts,  adopting  a  more  liberal 
rule,  hold  that  the  justice  may  take  the  case  under  advisement  for 
a  reasonable  time;  but  even  these  declare  the  rule  that  the  adjourn* 
ment  must  be  had  to  a  particular  time  and  place,  so  that  the  parties 
may  be  present,  if  they  desire,  to  know  the  result  at  the  time  and 
thus  be  enabled  to  take  such  steps  as  may  be  deemed  advisable 
to  protect  their  rights,*®  and  an  order  should  be  entered  on  the  docket 
as  is  required  when  postponements  are  granted  by  the  justice  or 
allowed  by  consent  of  the  parties,  or  for  cause  before  the  trial 
begins.**  It  has  frequently  been  held  that  the  statutory  limitation 
of  the  time  in  which  a  justice  shall  render  his  judgment  is  intended 
for  the  convenience  of  the  parties  and  the  protection  of  their  rights, 
and  that  a  compliance  with  the  statute  may  be  waived  by  them.*® 

65.  Rendition  of  Judgment  on  Trial  before  Jury. — ^In  cases  tried 
before  a  jury  the  justice  is  ordinarily  required  to  render  judgment 
immediately  on  receiving  the  verdict,  and  the  courts  have  frequentl}^ 
held  such  a  requirement  to  be  mandatory  and  that  a  judgment  ren- 
dered after  the  time  prescribed  by  statute  is  void.*  This  rule  applies 
to  judgments  for  costs  and,  therefore,  a  justice  of  the  peace  who  does 
not  render  judgment  for  costs  within  the  time  allowed  him  to  render 
judgment  cannot  do  so  afterwards.*  By  some  courts,  however,  a 
statute  requiring  a  justice  on  receiving  the  verdict  forthwith  to  render 

92  Pac.  476,  12  Ann.  Cas.  1027;  Sib-       18.  State  v.  Davis,  194  Mo.  485,  92 

ley  V.  Howard,  3  Denio  (N.  Y.)  72,  45  S.  W.  484,  5  Ann.  Cas.  1000,  4  L.K.A. 

Am.  Dec.  448.  '  (N.S.)    1023;    State   v.   Houston,   3(5 

Notes:  87  A.  S.  B.  672;  28  L.R.A.  Mont.  178,  92  Pac.  476,  12  Ann.  Cas. 

638.  1027. 

15.  State  V.  Houston,  36  Mont.  178,       19.  State  v.  Houston,  36  Mont.  178, 
92  Pac.  476,  12  Ann.  Cas.  1027.  92  Pac.  476, 12  Ann.  Cas.  1027. 

16.  State  V.  Davis,  194  Mo.  485,  92       20.  Notes:    87    A.    S.    R.    672;    28 
8.  W.  484,  5  Ann.  Cas.  1000,  4  L.R. A.  L.R.A.  638 ;  12  Ann.  Cas.  1030. 
(N.S.)    1023;    State   v.   Houston,    36       1.  Hickey  v.  Hinsdale,  8  Mich.  267, 
Mont.  178,  92  Pac.  476,  12  Ann.  Cas.  77  Am.  Dec.  450 ;  Sibley  v.  Howard,  3 
1027.  Denio  (N.  Y.)  72,  45  Am.  Dec.  448. 

17.  State  V.  Houston,  36  Mont.  178,       2.  Sibley  v.  Howard,  3  Denio   (N. 
92  Pac.  476,  12  Ann.  Cas.  1027.  Y.)   72,  45  Am.  Dec,  448. 
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J«i<lgmeDt  has  been  construed  to  mean  that  judgment  shall  be  rendered 
within  a  reasonable  time  after  the  verdict  is  received  in  view  of  the 
<si]?cumstance8  surrounding  the  case;*  and  a  judgment  of  a  justice 
rendered  within  a  day  or  two  of  his  receiving  the  verdict  has  been 
held  to  be  valid.^  But  a  delay  of  several  months  cannot  be  construed 
4IS  being  reasonable  and  judgment  rendered  after  such  a  delay  is  void.^ 
Whero  a  defendant  in  a  criminal  prosecution  before  a  justice  pleads 
guilty  or  is  convicted  after  a  trial  it  has  been  held  that  the  justice 
may  impose  sentence  at  once  and  that  a  general  statute  requiring  a 
delay  of  two  days  in  imposing  sentence  will  not  apply,  on  the  ground 
that  justice  courts  do  not  have  regular  sessions,  but  proceed  according 
to  the  exigencies  of  the  business  before  them  and  it  could  iK>t  have 
been  intended  for  the  court  to  remain  in  session  for  two  days  after 
each  trial  for  the  sole  purpose  of  imposing  a  sentence  on  the  offender.* 
66.  Entry  of  Judgment  Generally. — Strictly  speaking  a  judgment 
is  the  pronouncement  of  the  court,  and  the  entry  in  the  docket  is 
merely  the  evidence  of  the  judgment  and  not  the  judgment  itself^ 
and  while  it  has  been  held  that  a  justice's  judgment  must  be  authen- 
ticated by  some  record,  and  no  effect  can  be  given  to  one  never  actually 
entered,*  there  is  also  authority  to  the  effect  that  a  statute  requiring 
the  entry  of  a  judgment  in  a  docket  of  a  justice  of  the  peace  is  directory 
merely,  that  the  neglect  of  the  justice  to  perform  the  duty  thus 
enjoined  upon  him  by  statute  of  entering  his  judgment  in  his  docket 
does  not  invalidate  a  judgment  rendered  by  him  and  entered  upon 
the  minutes  of  the  trial,*  and  that  where  it  has  not  been  entered,  the 
minutes  or  memorandum  of  the  justice,  made  at  the  time  of  giving 
judgment,  and  filed  with  the  papers  in  the  case,  when  proved  by  the 
justice,  is  competent  evidence  of  the  judgment.  However,  if  the  judg- 
ment is  actually  entered  in  the  docket,  it  cannot  be  proved  by  the- 
parol  evidence  of  the  justice  of  the  contents  of  the  docket.^®  A  mere 
verbal  announcement  by  a  justice  of  the  peace  after  the  trial  of  a 
cause  without  a  jury  as  to  what  conclusion  he  has  reached  does  not 
in  law  constitute  a  judgment  and  does  not  control  a  different  con- 
clusion contained  in  a  judgment  actually  entered  of  record.    Whila 

3.  Sorenson  ▼.  Swensen,  55  Minn.  Generally  as  to  the  necessity  and 
68,  56  N.  W.  350,  43  A.  S.  R.  472.  purpose  of  entry  of  judgments,  see 

4.  Davis  V.  Simma,  14  la.  154,  81  Judgments,  vol.  15,  p.  579  et  seq. 
Am.  Dec  462;  Sorenson  v.  Swensen,  8.  Benaway  v.  Bond,  2  Pin.  (Wis.) 
55  Minn.  68,  56  N.  W.  350,  43  A.  8.  449,  54  Am.  Dec.  147.    Generally  as 
R.  472.  to  the  duty  of  a  justice  to  keep  a 

5.  Tomlinson  v.  Litze,  82  la.  32,  47  docket,  see  supra,  par.  60. 

N.  W.  1016,  31  A.  S.  R.  458.  9.  Hickey  v.  Hinsdale,  8  Mich.  267,. 

6.  Mayhew  v.  Eugene,  56  Ore.  102,  77  Am.  Dec.  450. 

104  Pac.  727,  Ann.  Cas.  1912C  33.  Note :  87  A.  S.  R.  672. 

7.  Hickey  v.  Hinsdale,  8  Mich.  267,       10.  Hickey  v.  Hinsdale,  8  Mich.  267. 
77  Am.  Dec.  450.  77  Am.  Dec.  450. 

Note:  87  A.  S.  R.  672.  / 
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the  judicial  act  of  deciding  a  case  must  precede  the  entering  of  a 
judgment,  and  it  is  in  that  sense  a  thing  apart  from  it;  the  judgment 
is  the  record  of  the  judicial  act  and  the  official  pronouncement  of 
the  court  upon  the  issues  and  questions  submitted  to  its  decision.** 

67.  Time  and  Place  of  Entry. — ^With  regard  to  the  time  of  entry 
of  judgments  there  would  seem  to  be  no  reason  why  a  more  rigid 
rule  should  be  applied  in  a  justice's  court  than  in  higher  courts 
wherein  it  is  held  that  a  judgment  is  valid  although  not  entered  at 
the  time  it  is  rendered,*^  and  the  generally  accepted  rule  is  that  a 
statute  directing  the  entry  of  judgment  by  a  justice  of  the  peace  upon 
his  docket,  to  be  made  within  a  certain  period  of  time,  imposes  but 
a  ministerial  duty  upon  him  that  may  be  performed  after  the  expira- 
tion of  the  period,  without  the  judgment  being  thereby  avoided.*' 
However,  it  has  been  held  that  a  statute  which  provides  that  when 
the  trial  is  by  jury  the  justice  must  enter  judgment  at  once  in 
accordance  with  the  verdict  must  be  complied  with.**  A  justice  must 
perform  judicial  acts  within  his  territorial  jurisdiction,  and  hence  the 
entry  of  judgment  must  be  made  within  the  township  for  which  the 
justice  was  elected.**  It  is  not  absolutely  necessary  for  the  docket 
entry  of  a  justice  of  the  peace  to  show  the  time  when  a  judgment 
was  entered;  and  although  no  date  is  noted  on  the  margin  or  in  the 
body  of  the  docket  as  to  the  time  when  such  judgment  was  in  fact 
rendered,  it  is  nevertheless  valid,  if  sufficient  appears  to  show  that 
it  followed  in  consecutive  order  after  the  hearing  of  proof,  and  upon 
the  same  day  that  the  case  was  called.** 

68.  Equitable  Relief  from  Judgment. — In  accordance  with  the  well 
settled  rule  that  one  who  has  a  full,  complete  and  adequate  remedy 
at  law  cannot  invoke  the  aid  of  equity,  where  a  judgment  is  assailed 
upon  the  ground  of  irregularity  in  the  proceedings  antecedent  to 
obtaining  the  judgment,  an  injunction  will  not  be  allowed  if  such 
irregularity  may  be  corrected  by  any  method  at  law.*'    Therefore  a 

11.  Robertson  v.  Donelan,  138  Ky.       14.  In  re  Dance,  2  N.  D.  184,  40  N. 
149,  127  S.  W.  764,  Ann.  Cas.  1912A  W.  733,  33  A.  S.  R.  768. 

1280.  Note:  40  Am.  Dec.  386. 

12.  Hickey  v.  Hinsdale,  8  Mich.  267,  15.  In  re  Dance,  2  N.  D.  184,  49  N. 
77  Am.  Dec.  450.  W.  733,  33  A.  S.  R.  768.    Generally 

13.  Coleman   v.   Roberts,   113    Ala.  as  to  territorial  extent  of  jurisdiction 
323,  21  So.  449,  59  A.  S.  R.  Ill,  36  of  justices,  see  supra,  par.  42. 
L.R.A.    84  J    Hickey    v.    Hinsdale,    8  16.  Fulton  v.  State,  103  Wis.  238, 
Mich.  267,  77  Am.  Dec.  450  and  note;  79  N.  W.  234,  74  A.  S.  R.  854. 

Hall  V.  Tuttle,  6  Hill  (N.  Y.)  38,  40  Note:  87  A.  S.  R.  672. 
Am.  Dec.  382;  Sibley  v.  Howard,  3  17.  Garvin  v.  Squires,  9  Ark.  533, 
Denio  (N.  Y.)  72,  45  Am.  Dec.  448  and  50  Am.  Dec.  224;  Orban  v.  North- 
note,  western  Fire,  etc.,  Ins.  Co.,  169  Mich. 
Notes:  40  Am.  Dec.  386;  74  A.  S.  R.  404,  135  N.  W.  252,  Ann.  Cas.  1913E 
858;  87  A.  S.  R.  673;  28  L.R.A.  638,  73;  Barber  v.  Chandler,  17  Pa.  St. 
639;  12  Ann.  Cas.  103L  48,  55  Am.  Dee.  533;  Kanawha,  etc., 
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person  against  whom  a  justice  of  the  peace  has  rendered  a  judgment 
by  default  on  a  summons  served  an  insufficient  number  of  days  before 
the  return  day  is  not  entitled  to  an  injunction  restraining  the  wiforce- 
ment  of  the  judgment;  as  his  right  to  move  in  the  justice's  court  to 
set  aside  the  judgment^  and  to  appeal  from  a  denial  of  such  motion^ 
affords  him  an  adequate  remedy  at  law.**  And  even  though  judg- 
ment is  rendered  without  service  or  an  appearance  by  the  defendant, 
it  has  been  held  that  equity  will  not  restrain  its  enforcement  if  the 
same  may  be  set  aside  on  a  writ  of  certiorari.**  Nor  will  equity  inter- 
fere against  a  judgment  on  the  ground  that  the  justice  refused  to 
grant  a  new  trial  or  allow  an  appeal.**  If,  however,  there  is  no 
adequate  remedy  by  which  a  party  may  be  relieved  of  an  illegal 
judgment,  equity  will  interfere.  Thus  equity  will  restrain  the  enforce- 
ment of  a  judgment  procured  by  fraud  where  the  justice  rendering 
it  has  no  authority  to  review  his  own  judgment  on  the  ground  of 
fraud.*  Likewise  where  a  party  is  prevented  from  bringing  certiorari 
owing  to  the  death  of  the  justice  before  whom  the  cause  was  tried, 
a  case  of  accident  is  presented  which  justifies  a  court  of  equity  in 
restraining  the  enforcement  of  the  judgment,  provided  a  good  ground 
for  the  certiorari  exist.*  So  where  a  judgment  is  rendered  without 
notice  to  the  defendant  and  he  does  not  discover  that  fact  imtil  too 
late  to  have  the  action  of  the  court  reviewed  by  proper  appellate 
methods,  equity  will  relieve  against  its  enforcement*  If  on  appeal 
or  hearing  on  a  writ  of  certiorari  the  case  is  tried  de  novo,  and  no 
advantage  can  be  taken  of  an  error  in  the  justice's  court  as  to  process, 
a  person  against  whom  a  justice  has  rendered  judgment  void  for 
want  of  jurisdiction  is  not  bound  to  appeal  or  review  the  same  by 
writ  of  certiorari,  even  though  he  has  actual  notice  of  the  existence 
of  the  judgment,  for  in  such  a  case  the  remedy  afforded  is  not 
adequate.  Nor  is  an  action  for  damages  for  trespass  under  a  void 
judgment  and  execution  issued  thereunder  such  a  plain,  speedy,  and 
adequate  remedy  at  law  as  will  bar  an  action  to  enjoin  the  enforce- 
ment of  the  judgment.^    A  court  of  equity,  when  called  upon  for 

R.  Co.  ▼.  Ryan,  31  W.  Va.  364,  6  8.  20.  Garvin  v.  Squires,  9  Ark.  533, 

B.  924,  13  A.  S.  R.  866;  Crandall  v.  60  Am.  Dec.  224;  Greenwaldt  v.  May, 

Bacon,  20  Wis.  639,  91  Am.  Dec.  451.  127  Ind.  611,  27  N.  E.  158,  22  A.  S.  R. 

Generally  as  to  equitable  relief  against  660. 

judgments,  see  Judokents,  vol.  15,  p.  1.  Greenwaldt  v.  May,  127  Ind.  511, 

725  et  seq.  27  N.  E.  158,  22  A.  S.  R.  660. 

18.  Kerr  v.  Murphy,  19  S.  D.  184,  2.  Grafton,  etc.,  R.  Co.  v.  Davis- 
102  N.  W.  687,  8  Ann.  Gas.  1138,  69  son,  45  W.  Va.  12,  29  S.  E.  1028,  72 
L.R.A.  499.    Generally  as  to  validity  A.  S.  R.  799. 

of  judgments  rendered  by  default  on  3.  Tomlinson  ▼.  litze,  82  la.  32,  47 

insufficient  service,  see  supra,  par.  63.  N.  W.  1015,  31  A.  S.  R.  468. 

19.  Kanawha,  etc.,  R.  Co.  v.  Ryan,  4.  Pickering  v.  Palmer,  18  N.  M, 
31  W.  Va,  364,  6  S.  E.  924,  13  A.  S.  473,  138  Pac.  198,  60  L.R.A.(N.S.) 
R.  865.  1055. 
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relief  from  a  judgment  at  law,  does  not  set  aside  the  verdict  and  judg- 
ment, and  order  the  case  to  be  remanded  to  the  law  court  for  a  new 
trial,  when  it  determines  that  a  retrial  should  be  had ;  but,  having  the 
parties  before  it  in  an  independent  cause,  the  proper  practice  is  to 
direct  an  issue  or  issues  to  be  tried  at  its  bar,  and,  upon  the  result 
of  the  trial,  to  perpetuate  or  dissolve  the  injimction,  in  whole  or  in 
part.  The  judgment  ought  to  stand  as  security  until  it  is  finally 
determined  whether  it  shall  be  perpetually  enjoined  or  not,  and,  in 
the  meajitime,  the  court  should  let  the  injunction  stand.'^ 

69.  Liability  to  Collateral  Attack  for  Want  of  Jurisdiction.— The 
liability  of  a  judgment  of  a  justice  of  the  peace  to  collateral  attack 
for  want  of  jurisdiction  depends  upon  whether  such  court  is  con- 
sidered to  be  one  of  general  or  of  special  and  limited  jurisdiction.* 
Where  the  latter  view  obtains  nothing  is  presumed  in  favor  of  the 
jurisdiction  of  the  justice  of  the  peace,  but  it  must  be  affirmatively 
shown,^  and  absolute  verity  is  given  only  after  it  is  shown  that  such 
court  had  jurisdiction  of  the  subject  matter,  and  of  the  person  of 
the  defendant  tried  before  it.®  The  records  of  such  courts  njay  be 
attacked  collaterally  for  the  purpose  of  showing  that  they  did  not 
have  jurisdiction  of  the  person  or  subject  matter,^  and,  even  if  the 
record  recites  facts  showing  jurisdiction,  evidence  may  nevertheless 
be  heard  in  contradiction  or  support  of  the  record,  showing  whether 
the  court  had  in  fact  acquired  jurisdiction.*®  Any  statement  in 
relation  to  jurisdiction  found  in  the  minutes  is  deemed  only  prima 
facie  evidence;  in  opposition  to  which  it  may  be  shown,  by  any 
satisfactory  means  of  proof,  that  the  authority  of  the  court  did  not 
extend  over  the  matter  in  controversy,  nor  over  the  parties  to  the 
action.^^    Thus  it  has  been  held  that  a  justice's  judgment  may  be 

{ 

5.  Grafton,  etc.,  E.  Co.  v.  Davisson,  105,  35  N.  E.  904,  43  A.  S.  R.  311. 

45  W.  Va.  12,  29  S.  E.  1028,  72  A.  S.  9.  Townsby-Myrick  Drv  Goods  Co. 

K.  799.  V.  Puller,  58  Ark.  181,  24  S.  W.  108, 

6.  For  a  full  discussion  of  the  pre-  41  A.  S.  R.  97;  Western  Union  Tel  Co. 
sumption  in  favor  of  judgments  on  v.  Taylor,  84  Ga.  408,  11  S.  E.  396,  8 
collateral  attack  as  dependent  on  L.R.A.  189;  Chicago,  etc.,  R.  Co.  v. 
whether  the  court  rendering  the  judg-  Summera,  113  Ind.  10,  14  N.  E.  733, 
ment  was  one  of  general  or  of  inferior  3  A.  S.  R.  616 ;  Smith  v.  Clausmeier, 
and  limited  jurisdictioii,  see  Judg-  136  Ind.  105,  35  N.  E.  904,  43  A.  S.  R. 
MENTS,  vol.  15,  p.  880  et  seq.  311;  Mastin  v.  Gray,  19  Kan.  458,  27 

7.  Townsby-Myrick  Dry  Goods  Co.  Am.  Rep.  149 ;  Spear  v.  Carter,  1  Mich. 
V.  Fuller,  58  Ark.  181,  24  S.  W.  108,  19,  48  Am.  Dec.  688;  Putnam  v.  Man, 
41  A.  S.  R.  97;  Piper  v.  Pearson,  2  3  Wend.  (N.  Y.)  202,  20  Am.  Dee.  686, 
Gray  (Mass.)  120,  61  Am.  Dec.  438;  Note:  43  A.  S.  R.  320. 

Spear  v.  Carter,  1  Mich.  19,  48  Am.  10.  Smith  v.   Clausmeier,  136  Ind. 

Dec.  688;  McDonald  v.Prescott,  2  Nev.  105,  35  N.  E.  904,  43  A.  S.  R.  311; 

109,  90  Am.  Dec.  517.  Mastin  v.  Gray,  19  Kan.  458,  27  Am. 

Note:  41  A.  S.  R.  104.  Rep.  149. 

See  supra,  par.  46.  11.  Townsby-Myrick  Dry  Goods  Co. 

8.  Smith    V.    Clausmeier,    136    Ind.  v.  Fuller,  58  Ark.  181,  24  S.  W.  108, 
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fiit^Lcyked  collatemlly  on  the  ground  that  the  defendant  was  not  served 

ai  3p1X  and  that  the  return  of  the  constable  showing  service  was  false;  ^* 

or    ^liat  the  summons  was  served  within  a  shorter  period  of  time 

thaxx.    allowed  by  law.^*    So  it  has  been  held  that  whenever  a  judg- 

m&x3L^  is  void  by  reason  of  the  disqualification  of  the  justice  to  act 

in   ^2:^6  particular  case  such  judgment  may  be  attajcked  in  a  collateral 

proc5^>eding.**  ^In  some  jurisdictions,  however,  courts  of  justices  of 

the   2>eace  are  courts  of  record,^*  and  are,  within  their  defined  limits, 

tril>%:a.  Jials  of  general  jurisdiction,  in  favor  of  the  validity  of  whose 

picx^^^^dings  fJl  reasonable  presumptions  are  indulged  ^^  and  whose 

prcMs^Mdings  and  judgments  import  absolute  verity,  and  until  reversed 

prot^^ct  all  who  obey  them.^'     Where  this  is  the  case  recitals  in  a 

justicse's  judgment  regular  in  every  respect  showing  that  the  court 

ha.^  J  urisdiction  of  the  parties  cannot  be  collaterally  attacked.**  Under 

this     xule  it  has  been  held  that  fraud  aliunde  the  record  cannot  be 

1^^^^<3  to  dispute  the  judgment,  even  where  the  fraud  is  in  obtaining 

juxris<3iction  of  the  person.**    Nor  is  it  permissible  to  show  that  the 

^^^^lidant  was  not  in  fact  served  with  process  where  the  recitals  in 

*  ^   i"»©cord  state  that  he  was  duly  served ;  **  or  that  service  was  made 

^*^^l^in  a  shorter  period  than  that  permitted  by  law;  *  or  that  he  was 

^<^t;    subject  to  the  jurisdiction  of  the  court;  *  or  that  the  judgment 

^^^    for  an  amount  beyond  the  jurisdiction  of  the  court  in  the  par- 

^^^lar  action.*    If,  however,  the  recitals  in  the  record  show  affirm- 

V^-^^^  that  the  court  was  without  jurisdiction  as  to  the  person  or  the 

^^■^i^ct  matter,  no  such  presumption  will  obtain,  because  it  would 

^^^tii-adict  the  judgment  itself,  and  destroy  the  rule  inhibiting  its 

ti  J^-  8.  R.  97;  Albie  ▼.  Jones,  82  Ark.  Am.    Dec.    760   and- note;    Miller   v. 

^f^»   102  S.  W.  222,  12  Ann.  Cas.  433.  Smith,  116  Mich.  427,  73  N.  W.  418, 

.  ^^^  Masten  v.  Gray,  19  Kan.  468,  27  69  A.  S.  R.  683;  Heck  v.  Martin,  76 

ftP^'    Rep.  149;  Ray  ▼.  Harrison,  32  Tex.  469, 13  S.  W.  51, 16  A.  S.  R.  916; 

VcS^-    17,   121   Pac   633,   Ann.   Cas.  Williams  v.  Haynes,  77  Tex.  283, 13  S. 

^  J-^^  413.  W.  1029,  19  A.  S.  R.  752. 

.  ^51.   Johnson  v.  Baker,  38  111.  98,  87  18.  Miller  v.  Smith,  115  Mich.  427, 

-^^-   Dee,  293.  73  N.  W.  418,  69  A.  S.  R.  683;  Heck 

^  -■•*.   Chicago,  etc.,  R.  Co.  v.   Sum-  v.  Martin,  76  Tex.  469, 13  S.  W.  51, 16 

?^^,  113  Ind.  10,  14  N.  E.  733,  3  A.  A.  S.  R.  915. 

^r    -ft-  616.    As  to  what  amounts  to  a  19.  Williams  v.  Haynes,  77  Tex.  283, 

^^^^^aliflcation,  see  supra,  par.  46.  13  S.  W.  1029,  19  A.  S.  R.  762. 

.   *S.  Fox  V.  Hoyt,  12  Conn.  491,  31  20.  Tarbox  v.  Hays,  6  Watts  (Pa.) 

^^    Dec.  760 ;  Miller  v.  Smith, .  116  398,  31  Am.  Dec.  478  and  note. 

^^-  427,  73  N.  W.  418,  69  A.  S.  R.  1.  Leonard  v.  Sparks,  117  Mo.  103, 

^^^-  22  S.  W.  899,  38  A.  S.  R.  646. 

^J^^'  WilUams  v.  Ball,  52  Tex.  603,  2.  Miller  v.  Smith,  116  Mich.  427, 

*J?  Am.  Rep.  730;  Heck  v.  Martin,  76  73  N.  W.  418,  69  A.  S.  R.  583;  Cole 

4^  469, 13  S.  W.  51, 16  A.  S.  R.  915;  v.  Potter,  135  Mich.  326,  97  N.  W.  774, 

«ambd  V.  Davis,  89  Tex.  266,  34  S.  106  A.  S.  R.  398. 

^^-  «9,  59  A.  S.  R.  46.  8.  Witt    ▼.    Russey,    10    Humph, 

^ote:  19  A.  S.  R.  808.  (Tenn.)  208,  51  Am.  Dec.  701. 
^7.  Fox  ▼.  Hoyt,  12  Conn.  491,  31 
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impeachment  in  a  collateral  proceeding.^  According  to  some  de- 
cisions, while  in  the  absence  of  recitals  every  presumption  in  favor 
of  a  justice's  judgments  will  foe  indulged,  and  they  will  not  be  deemed 
to  be  void  merely  because  every  fact  necessary  to  give  the  court  juris- 
diction doe^ot  afBrmatively  appear  in  the  record,  yet  when  the  record 
is  silent,  jurisdiction  will  not  be  conclusively  presumed,  and  evidence 
tending  to  show  that  defendant  was  not  served  with  notice  will  be 
admitted.* 

70.  Liability  to  Collateral  Attack  on  Other  than  Jurisdictional 
Grounds. — ^Although  the  conflict  of  authority  just  noted  exists  as  to 
the  presumption  of  jurisdiction  it  is  well  settled  that  the  record  of  a 
court  of  a  justice  of  the  peace  is  to  be  given  the  same  verity  as  that 
accorded  to  the  record  of  a  court  of  general  jurisdiction,  after  it  is 
shown  that  the  justice's  court  had  jurisdiction  of  the  subject  matter 
and  the  parties.*  Where  the  facts  touching  the  acquisition  of  juris- 
diction are  fully  disclosed,  the  principles  of  law  governing  liability 
to  collateral  attack  are  applied  no  less  favorably  to  judgments  of 
justices  of  the  peace  than  to  the  adjudications  of  courts  having  more 
extensive  powers;'  and  a  judgment  of  a  justice  of  the  peace  cannot 
be  collaterally  attacked,  for  irregularity,  where  he  had  jurisdiction 
of  the  subject  matter  and  the  person.*  When  there  is  some  irregu- 
larity in  the  form  of  the  process,  or  in  the  manner  of  its  service,  the 
party  served  must  take  advantage  thereof  by  some  appropriate  pro- 
ceedings in  the  court  where  the  action  is  pending,  and  by  neglecting 
to  do  so  he  waives  the  irregularity  and  cannot  attack  the  judgment 
in  a  collateral  proceeding,  for  in  such  case  the  judgment  is  merely 
erroneous  and  not  void.*    In  applying  these  rules  the  courts  have 

4.  Heck  V.  Martin,  75  Tex.  469,  13  13  S.  W.  51, 16  A.  S.  R.  915  and  note; 
S.  W.  51,  16  A.  S.  R.  915;  Williams  Spaulding  v.  Chamberlin,  12  Vt.  538, 
V.  Haynes,  77  Tex.  283, 13  S.  W.  1029,  36  Am.  Dec.  368. 

19  A.  S.  R.  752.  Notes:  38  A.  S.  R.  655;  32  A.  8.  R. 

5.  Wilkerson  ▼.  Schoonmaker,  77  256;  46  A.  S.  R.  639;  68  A.  S.  R.  47. 
Tex.  615,  14  S.  W.  223,  19  A.  S.  R.  7.  Leonard  v.  Sparks,  117  Mo.  103, 
803.  But  see  Williams  v.  Ball,  52  Tex.  22  8.  W.  899,  38  A.  8.  R.  646;  Kerr 
603,  36  Am.  Rep.  730.  v.  Murphy,  19  8.  D.  184,  102  N.  W. 

6.  Johnson  v.  Whitfield,  124  Ala.  687,  8  Ann.  Cas.  1138,  69  L.R.A.  499. 
508,  27  So.  406,  82  A.  8.  R.  196;  8.  Waldrop  v.  Friedman,  90  Ala. 
Lenys  v.  Fullerton,  83  la.  192,  48  N.  157,  7  So.  510,  24  A.  8.  R.  775;  Smith 
W.  1034,  13  L.R.A.  408;  Turner  v.  v.  Clausmeier,  136  Ind.  105,  35  N.  E. 
Conkey,  132  Ind.  248,  31  N.  E.  777,  32  904,  43  A.  S.  R.  311;  Perry  v.  Ghol- 
A.  8.  R.  251,  17  L.R.A.  509 ;  Smith  v.  son,  39  Ore.  438,  65  Pac.  601,  87  A.  8. 
Clausmeier,  136  Ind.  105,  35  N.  E.  904,  R.  685 ;  Billings  v.  Russell,  23  Pa.  St. 
43  A.  8.  R.  311;  Masun  v.  Gray,  19  189,  62  Am.  Dec.  330;  Davis  v.  Trump, 
Kan.  458,  27  Am.  Rep.  149 ;  Cole  v.  42  W.  Va.  191,  27  8.  E.  397,  64  A.  8. 
Potter,  135  Mich.  326,  97  N.  W.  774,  R.  849. 

106  A.  8.  R.  398 ;  Mitchell  v.  Hawley,       Note :  46  A.  8.  R.  639. 
4  Denio  (N.  Y.)  414,  47  Am.  Dec.  260       9.  North  Pacific  Cvcle  Co.  v.  Thorn- 
and  note ;  Heck  v.  Martin,  75  Tex.  469,  as,  26  Ore.  381,  38  Pac.  307,  46  A.  8. 
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held  that  a  judgment  cannot  be  attacked  collaterally  for  an  inter- 
mediate error,  such  as  the  refusal  to  grant  a  change  of  venue;  ^^  or 
on  th.e  ground  that  the  complaint  was  insufficient/^  or  for  want  of 
Iega.1    capacity  in  the  plaintiff  to  sue.^* 

71.  Attack  in  Habeas  Corpus  Proceedings. — ^The  judgment  of  an 
inferior  court,  such  as  a  police  courts  mayors,  magistrates,  or  justices, 
havixxg  jurisdiction  conferred  by  law  to  t^  and  dispose  of  a  criminal 
case,  is  as  conclusive  and  rests  upon  the  same  basis,  when  the  juris- 
dictioxi  has  attached,  as  the  adjudication  of  any  other  common  law 
couirt..  No  mere  errors  and  irregularities  in  the  proceedings  or  in  the 
\vxdgment  and  sentence  will  render  the  judgment  void  and  vulnerable 

^  collateral  attack  on  habeas  corpus.  The  writ  of  habeas  corpus  is 
not  &  revisory  remedy,  and  cannot  be  made  to  answer  the  purposes 
of  etix  appeal,  certiorari,  or  writ  of  error  in  this  class  of  cases.^'  If, 
howev^er,  a  justice  of  the  peace  exceeds  his  jurisdiction  in  passing 
jud^Enent  or  pronouncing  the  sentence,  the  same  is  void,  and  habeas 
corpiia  is  a  proper  remedy  for  freedom  from  an  imprisonment  that 
"iay  be  imposed  thereunder.^* 

72.  Nature  and  Effect  of  Judgment. — ^The  judgment  of  a  justice  of 
the  peace  is  in  the  nature  of  a  debt  of  record,^*  but  it  is  neither  goods, 
nor  chattels,  nor  has  the  plaintiff  a  property  in  it — and,  if  he  has,  it 
is  not  an  exclusive  property.    Hence  such  judgment  is  not  property 
for  ^wlaich  plaintiff  may  have  an  action  of  trover  to  recover  the  value 
froxo    one  who  collected  and  converted  the  proceeds.**     The  judg- 
'J^^ii't  of  a  justice  rendered  upon  the  merits  determines,  between  the 
partiog^  their  respective  rights  in  the  matter  in  controversy.    Neither 
party   can  in  a  subsequent  proceeding  to  enforce  it  deny  or  contest 
the  xnatter  of  fact  ascertained  by  it,*'  and,  where  the  court  has  juris- 
diction, it  is  for  every  purpose,  while  unreversed)  as  conclusive  between 

J-  .^3e  and  note;  Spaulding  v.  Cham-  43  A.  S.  R.  311;  Piatt  v.  Harrison,  6 
°®^^»«i,  12  Vt.  638,  36  Am.  Dec.  358..  la.  79,  71  Am.  Dec.  389;  In  re  Corum, 
XO.  Turner  v.  Conkey,  132  Ind.  248,  62  Kan.  271,  62  Pac.  661,  84  A.  S.  R. 
?\^^-  E.  777,  32  A.  S.  R.  251,  17  382;  In  re  Fanton,  55  Neb.  703,  76  N. 
I^-A.  509.  W.  447,  70  A.  S.  R.  418. 

*^-   IJortk  Pacific  Cycle  Co.  v.  Thorn-       Note :  87  A.  S.  R.  198. 
^»  p6  Ore.  381,  38  Pac.  307,  46  A.  &.       And  see  Habeas  Corpus,  vol.  12,  p. 
B-  ^36  and  note.  1240  et  seq. 

\Ji*  McFall    V.    Buckeye    Grangers'       14.  Note :  87  A.  S.  R.  199. 
^e^house  Ass'n,  122  Cal.  468,  55  Pac.       15.  Mitchell  v.  Hawley,  4  Denio  (N. 
4^,  68  A.  S.  R.  47.  Y.)  414,  47  Am.  Dec.  260.    And  see 

nis.  Ex   parte   Roberson,    123   Ala.   Jitdohents,  vol.  15,  p.  575  et  seq. 
j03,  26  So.  645,  82  A.  S.  R.  107 ;  Me-       16.  Cobb  v.  Comegay,  28  N.  C.  358, 
Laoghlin  ▼.  Etchison,  127  Ind.  474,  27  45  Amu  Dee.  497. 
N.  E.  152,  22  A.  S.  R.  658;  Turner  v.       17.  Cobb  ▼.  Comegay,  28  V.  C.  858, 
Conk^,  132  Ind.  248,  31  N.  E.  777,  32  46  Am.  Dec.  497;  Ludwick  v.  Fair,  29 
A  8.  E.  251,  17  L.R.A.  609;  Smith  v.  N.  C.  422,  47  Am.  Dec.  333. 
Clausmeier,  136  Ind.  105,  35  N.  E.  904,      Note:  47  Am.  Dec.  374. 
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the  parties  as  that  of  the  highest  courts.^^  The  judgment  of  a  court 
of  competent  jurisdiction,  whether  of  record  or  not,  and  whether  in 
a  proceeding  according  to  the  course  of  the  common  law,  or  summarj' 
in  its  character,  if  upon  a  point  litigated  by  the  parties,  is  conclusive 
in  all  subsequent  suits  directly  involving  the  same  question,  until 
reversed  or  legally  set  aside.**  And,  where  the  second  suit  is  on 
the  same  cause  of  action,  it  is  conclusive  as  to  all  matters  which  could 
or  should  have  been  pleaded  in  the  former  action.**  A  judgment  of 
a  justice  of  the  peace  is,  however,  res  judicata  only  as  to  those  quesr 
tions  which  he  ha^s  jurisdiction  to  determine  and  if  he  passes  on 
questions  beyond  his  jurisdiction  his  judgment  thereon  is  not  con- 
clusive on  subsequent  proceedings  between  the  parties.^  The  dismissal 
of  an  action  may  or  may  not  have  been  on  the  merits  and  no  pre- 
sumption is  to  be  indulged  one  way  or  the  other,  hence  under  a  plea 
of  res  judicata  to  such  judgment,  evidence  as  to  whether  or  not  the 
merits  were  inquired  into  upon  rendering  it  is  admissible.*  This 
rule  as  to  the  conclusiveness  of  a  justice's  judgment  is  as  applicable 
to  foreign  as  to  domestic  judgments;*  for  a  judgment  of  a  justice 
of  the  peace  is  a  judicial  proceeding  within  the  meaning  of  section 
1  of  article  4  of  the  United  States  constitution;  and  being  made  in 
one  state,  is  as  conclusive  between  the  parties  and  privies  thereto, 
I  though  living  in  another  state,  as  a  judgment  of  the  highest  court 

I  of  record.*    The  fact  that  it  cannot  be  authenticated  in  the  manner 

I  prescribed  by  Congress  does  not  change  the  rule,  for  the  conclusive 

'  effect  of  a  judgment  rests  upon  the  authority  of  the  court,  upon  its 

acting  within  its  jurisdiction,  upon  its  preserving  its  decision  in 
proper  records,  and  upon  the  policy  and  necessity  of  determining 
by  law  the  end  of  controversy,  and  these  reasons  apply  to  the  judg- 
ments of  justices  of  the  peace  as  well  as  any  others.*     But  to  give 

18.  Horton  v.  Critchfield,  18  lU.  133,       20.  Davie  v.  Davis,  108  N.  C.  501, 13 
65  Am.  Dec.  701;  Hendrickson  v.  St.   S.  E.  240,  23  A.  S.  R.  71. 

Louis,  etc.,  R.  Co.,  34  Mo.  188,  84  Am.  1.  Wilson  v.  Lubke,  176  Mo.  210,  75 

Dec.  76;  Mitchell  v.  Hawley,  4  Denio  S.  W.  602,  98  A.  S.  R.  503. 

(N.  Y.)  414,  47  Am.  Dec.  260;  Davie  2.  Davie  v.  Davis,  108  N.  C.  501,  13 

V.  Davis,  108  N.  C.  501,  13  S.  E.  240,  S.  E.  240,  23  A.  S.  R.  71.    Generally 

23  A.  S.  R.  71;  Kase  v.  Best,  15  Pa.  ^  ^  ^^«  operation  of  a  jud-ment  ^ 

St.  101,  53  Am.  Dec.  573;  Spaulding  ^^oio^^f  ^^'  ^  Judgments,  vol.  15, 

V  Chamberlin,  12  Vt.  538,  36  Am.  Dec.  ^'tn^i^^^X.  Critchfield,  18  111.  133, 

x;  .      A^  A       T^      ooo  65  Am.  Dec.  701;  Pelton  v.  Platner,  13 

Note:  47  Am.  Dec.  263.  Ohio  209,  42  Am.  Dec.  197;  Andrews 

19.  Montg^ery  v.  Alden,  133  la.  ^,  Montgomery,  19  Johns.  (N.  Y.)  162, 
675,  108  N.  W.  234,  119  A.  S.  R.  648;  lo  Am.  Dec.  213. 

Blair  v.  Bartlett,  75  N.  Y.  150,  31  Am.       4.  Carpenter  v.  Pier,  30  Vt.  81,  73 
Rep.  455 ;  Kase  v.  Best,  15  Pa.  St.  101,  Am.  Dec.  288. 
53  Am.  Dec.  573;  Marsteller  v.  Mar-       Note:  19  A.  S.  R.  607. 
steller,  132  Pa.  St.  517,  19  Atl.  344,  19       5.  Carpenter  v.  Pier,  30  Vt.  81,  73 
A.  S.  R.  604,  Am.  Dec.  288. 
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conclusive  eflFect  to  foreign  judgments  the  jurisdiction  of  the  justice 
to  render  the  judgment  as  well  as  the  judgment  itself  must  be  shown> 
73.  Effect  of  Filing  Transcript  of  Judgment  in  Superior  Court. — 
In  most  jurisdictions  provision  is  made  for  the  filing  of  the  transcript 
of  a  justice's  judgment  in  the  clerk's  oflRce  of  the  county  or  of  a 
designated  court,  and  when  thus  filed  the  judgment  is  a  lien  on  the 
real  estate  of  the  judgment  debtor,'  but  while  the  transcript  may  be 
filed  and  the  lien  created  at  any  time  after  the  judgment  is  rendered, 
still  in  some  states  the  lien  cannot  be  enforced  by  execution  against 
the  real  property  until  an  execution  issued  by  the  justice  against  the 
personal  property  of  the  debtor  has  been  returned  nulla  bona.^ 
According  to  some  decisions  the  fact  that  an  execution  has  been 
issued  and  returned  nulla  bona  may  be  established  prima  facie  by 
the  certificate  of  the  justice  accompanying  the  transcript,  and  the 
original  execution  or  a  copy  thereof  need  not  be  filed  with  the  judg- 
ment in  order  to  create  a  lien  on  the  real  estate  from  the  time  of 
filing  the  transcript ;  •  but  there  is  also  authority  to  the  effect  that 
the  fact  of  the  return  of  an  execution  nulla  bona  must  appear  from 
the  certified  copy  of  the  execution  and  the  officer's  return  thereon 
and  that  a  certificate  of  the  justice  of  the  peace  is  not  admissible  in 
evidence  to  prove  that  fact.*®  In  some  jurisdictions  the  judgment 
entered  by  the  clerk  on  the  transcript  is  at  least  prima  facie  evidence 
of  the  right  to  issue  an  execution  thereon  against  the  real  estate  of 
the  defendant  in  the  judgment,  and  the  fact  of  filing  a  transcript  and 
entering  a  judgment  thereon  may  be  established  by  an  exemplification 
of  the  transcript  and  of  the  entry  of  judgment  Ihereon.**  Whether 
a  transcript  of  a  justice's  judgment  filed  with  a  designated  court 
operates  to  transfer  such  judgment  and  make  it  a  judgment  of  that 
court  over  which  it  may  exercise  the  same  power  as  a  judgment 
actually  rendered  therein  is  a  disputed  question.  By  some  courts  it 
is  maintained  that  when  a  transcript  of  a  judgment  of  a  justice  of 
the  peace  has  been  filed  in  the  office  of  the  clerk  of  the  designated 
court  such  judgment  remains  a  judgment  of  a  justice's  court,  and 

6.  Thompson  v.  Whitman,  18  Wall.   R.  673. 

467,  21  U.  S.   (L.  ed.)   897;  Gay  v.  And  see  Judgments,  vol.  15,  p.  691. 

Uoyd,  1  G.  Greene  (la.)  78,  46  Am.  8.  Jordan  v.  Bradshaw,  17  Ark.  106, 

Dec  499;  Carpenter  v.  Pier,  30  Vt.  65  Am.  Dec.  419  and  note;  Wineland 

81,  73  Am.  Dec.  288.    Generally  as  to  v.  Coonce,  5  Mo.  296,  32  Am.  Dec.  320 ; 

the   eondusiveness    of    foreign    jndg-  Metts  v.  Bright,  20  N.  C.  311,  32  Am. 

mentSy  see  Judghekts,  vol.  15,  p.  922  Dec.  683. 

et  seq.  9.  Jordan  v.  Bradshaw,  17  Ark.  106, 

7.  Cair  V.  Youse,  39  Mo.  346,  90  65  Am.  Dec.  419. 

Am.  Dec.  470;   Tuttle  v.  Jackson,  6       10.  Carr  v.  Youse,  39  Mo.  346,  90 
Wend.  (N.  Y.)  213,  21  Am.  Dec.  306;   Am.  Dec.  470. 

Barber  v.  Chandler,  17  Pa.  St.  48,  55       11.  Tuttle  v.  Jackson,  6  Wend.  (N. 
Am.  Dec.  533.  Y.)  213,  21  Am.  Dec.  306. 

Notes:  65  Am.  Dec.  424;  87  A.  S. 
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does  not  become  a  judgment  of  the  court  in  which  it  is  filed,  so  as  to 
give  the  court  power  to  inquire  into  its  validity,  and  that  court  has 
no  power  to  set  aside  the  judgment  of  the  justice.**  In  other  juris- 
dictions, under  statutes  providing  that  when  a  transcript  is  filed  in  a 
designated  court  the  judgment  of  the  justice  shall  be  to  all  intents 
and  purposes  a  judgment  of  the  court  in  which  it  is  filed,  it  has 
*  been  held  that  the  superior  court  may  amend  or  set  aside  the  judg- 
ment of  the  justice,  while  others  maintain  that  the  superior  court 
can  vacate  only  the  transcript  and  judgment  entered  thereon.  Regard- 
less of  the  question  whether  such  statutes  confer  on  the  superior  court 
power  over  the  judgment  itself,  there  would  seem  to  be  no  doubt  that 
that  court  may  authorize  its  record  of  a  justice's  judgment  to  be 
amended  so  as  to  conform  to  the  record  of  the  proceedings  before 
the  justice.**  Where  a  justice's  judgment  has  been  docketed  in  a 
superior  court  the  statute  of  limitations  applicaHe  to  'judgments  in 
that  court  have  been  held  to  apply  in  an  action  thereon.** 

74.  Action  on  Judgment — ^The  usual  rules  as  to  the  right  to  sue 
on  a  judgment  **  apply  to  the  judgments  of  justices  of  the  peace,  and 
a  judgment  creditor  in  a  justice's  judgment  may  maintain  an  action 
thereon  to  recover  the  amount  of  the  judgment.**  In  pleading  the 
judgments  of  superior  courts,  or  courts  of  general  jurisdiction,  it  is 
well  settled  that  jurisdictional  facts  need  not  be  averred,  the  pre- 
sumption being  in  favor  of  the  jurisdiction  without  any  such  aver- 
ment. But  in  the  absence  of  any  statute  on  the  subject,  the  same 
rule  does  not  apply  to  judgments  of  justices'  courts  where  such  courts 
are  considered  to  be  inferior  tribunals  of  special  jurisdiction.  In 
the  older  authorities,  it  was  laid  down  that  not  only  the  jurisdictional 
facts,  but  all  the  proceedings  prior  to  the  rendition  of  judgment,  must 
be  set  out  in  pleading  a  decision  or  determination  of  any  tribunal  of 
special  jurisdiction.  It  was,  however,  established  at  an  early  day,  in 
accordance  with  the  obvious  reason  of  the  case,  that  the  proceedings 
need  not  be  set  out  in  full  in  pleading  the  judgment  of  an  inferior 
court,  but  that  it  was  admissible,  after  proper  allegations  of  the 
jurisdictional  facts,  to  summarize  the  steps  before  judgment,  under 
a  general  averment  of  "taliter  processum  fuit,"  concluding  with  a 
statement  of  the  recovery  of  judgment.  But  though  the  proceedings 
need  not  be  set  out  in  full  in  pleading  the  judgment  of  an  inferior 
court,  it  is  still  necessary,  as  a  general  rule,  in  the  absence  of  any 
statute  dispensing  with  the  requirement,  that  the  facts  which  confer 

12.  Ray  v.  Harrison,  32  Okla.  17,  97  N.  W.  774,  106  A.  S.  R.  398. 

121  Pac.  633,  Ann.  Gas.  1914A  413  and       15.  See  Judgments,  vol.  15,  p.  898 

note.    See  also  Barber  v.  Chandler,  17  et  seq. 

Pa.  St.  48,  55  Am.  Dec.  533.  16.  Lee  v.  Giles,  1  Bailey  L.  (S.  C.) 

13.  Note :  Ann.  Gas.  1914A  415.         449,  21  Am.  Dec.  476. 

14.  Cole  V.  Potter,  135  Mich.  326, 
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jurisdiction  over  the  subject  matter  and  the  person  should  be  alleged. 
And  a  general  averment  of  jurisdiction  will  not  do.^'  It  must  appear 
from  the  pleading  that  the  cause  of  action  was  within  the  jurisdiction 
of  the  court.  However^  the  court  will  take  judicial  notice  of  a  public 
statute  conferring  jurisdiction  upon  inferior  tribunals,  and  if  the  facts 
alleged  as  to  the  amount  and  nature  of  the  cause  of  action  are  such 
as  to  show  that  it  was  within  the  jurisdiction  of  the  tribunal  pro- 
nouncing the  judgment,  no  direct  allegation  to  that  effect  is  neces- 
sary.** As  to  jurisdiction  over  the  party  it  must  be  alleged  either 
that  process  was  duly  sued  out,  and  served  upon  him,  or  that  he 
appeared  in  the  action.**  Objection  to  the  sufficiency  of  the  pleading 
must,  however,  be  made  in  due  time  and  where  it  is  made  after 
verdict  it  seems  that  the  want  of  allegations  of  jurisdictional  facts  will 
be  deemed  cured.**  The  common  law  rule  has  been  changed  in  many 
jurisdictions  by  statutes  providing  in  effect  that  in  pleading  a  judg- 
ment or  other  determination  of  a  court  or  officer  of  special  jurisdiction^ 
it  is  not  necessary  to  state  the  facts  conferring  jurisdiction;  but  the 
judgment  or  determination  may  be  stated  to  have  been  duly  given 
or  made,  and  that  if  that  allegation  is  controverted,  the  party  pleading 
must,  on  the  trial,  establish  the  facts  conferring  jurisdiction.  Under 
these  statutory  provisions,  the  allegation  that  a  judgment  of  an  inferior 
court  was  '^duly  given  or  made''  is  equivalent  to  and  is  a  substitute 
for  the  averments  of  jurisdictional  facts  required  at  common  law, 
and  dispenses  with  the  necessity  for  any  such  averments.  But  if  there 
is  no  allegation  that  the  judgment  was  "duly  given  or  made,"  and 
no  equivalent  allegation,  then  the  facts  necessary  to  confer  jurisdic- 
tion must  be  averred  as  at  common  law.^  At  common  law  in  the 
case  of  a  declaration  on  a  foreign  judgment  of  a  subordinate  tribunal 
of  limited  jurisdiction,  no  doubt  the  authority  under  which  the  judg- 
ment was  rendered  should  be  set  forth,  as  in  that  way  alone  can  tLe 
court  be  advised  of  the  jurisdiction  of  the  court  rendering  the  judg- 
ment* But  there  seems  to  be  some  question  under  the  statutes  whether 
the  necessity  of  pleading  jurisdictional  facts,  where  a  foreign  judg- 
ment is  relied  on,  is  dispensed  with  by  the  statutes  above  referred  to, 
providing  that  the  judgment  of  an  inferior  court  may  be  pleaded  to 
have  been  "duly  given  or  made."  In  some  jurisdictions  the  statute 
has  been  held  to  apply  while  in  others  the  common  law  rule  pre- 
vails.* In  an  action  of  debt  on  a  justice's  judgment,  its  validity 
cannot,  in  pleading,  be  impeached  or  affected  by  any  supposed  defect 

17.  Note:  27  Am.  Dec.  144, 145.  Y.)  473,  27  Am.  Dec.  142  and  note. 

18.  Stiles  V.  Stewart,  12  Wend.  (N.       1.  Note:  27  Am.  Dec.  148. 

y.)  473,  27  Am.  Dec.  142.  2.  Stiles  v.  Stewart,  12  Wend.  (N. 

Note:  27  Am.  Dec.  145.  Y.)  473,  27  Am.  Dec.  142  and  note. 

19.  Note:  27  Am.  Dec.  146.  3.  Note:  27  Am.  Dec.  149. 

20.  Stiles  V.  Stewart,  12  Wend.  (N. 
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or  illegality  in  the  transaction  on  which  it  is  founded;  and,  conse- 
quently, it  is  not  necessary  to  state  the  circumstances  or  considera- 
tion on  which  it  is  founded.  Therefore  the  defendant  cannot  plead 
infancy  at  the  time  the  judgment  was  rendered  as  a  defense  to  an 
action.* 

75,  Issuance  of  Execution  Generally. — ^While  judicial  power  must 
be  exercised  by  the  person  in  whom  the  trust  is  reposed,  acts  merely 
ministerial  in  their  character  may  be  performed  by  a  deputy;  hence 
a  justice  may  delegate  to  another  the  power  to  issue  an  execution 
in  a  particular  case,  for  the  issuance  of  an  execution  upon  a  judgment, 
which  is  merely  the  legal  consequence  of  a  judgment  previously 
rendered,  is  generally  held  to  be  an  act  purely  ministerial  in  its 
character  involving  no  process  of  reasoning  or  deduction  from  other 
facts.  However,  a  general  authority  to  another  to  issue  or  alter  execu- 
tions would  be  void.*  A  justice  may  issue  executions  on  judgments 
found  unsatisfied  on  the  docket  coming  into  his  possession  from  his 
predecessor  in  offioe  in  the  same  manner  and  with  like  effect  as  the 
justice  rendering  the  same.  In  issuing  an  execution  on  a  judgment 
rendered  by  his  predecessor  a  justice  should  expressly  state  the  official 
•character  of  the  person  rendering  the  judgment,  but  the  omission  of 
that  statement  will  not  vitiate  nor  make  void  the  writ,  where  its  basis, 
X)urposes,  and  object  sufficiently  appear  and  the  execution  so  identifies 
the  judgment  as  to  render  certain  the  authority  upon  which  it  was 
issued.*  A  common  statutory  provision  is  to  the  effect  that  an  execu- 
tion shall  not  be  issued  on  a  judgment  until  after  a  specified  time 
from  the  date  of  entry  of  judgment,  but  the  fact  that  an  execution  is 
issued  before  the  day  allowed  by  law,  if  not  acted  upon  until  after 
that  day,  docjg  not  render  the  writ  void,  but  it  is  an  irregularity 
merely  which  may  be  remedied  in  a  direct  proceeding  seasonably 
instituted,  and  cannot  be  otherwise  availed  of.'  By  virtue  of  statu- 
tory authority  an  execution  may  be  issued  by  a  justice  directed  to  a 
constable  of  another  county  and  property  therein  levied  on  by  virtue 
of  such  execution  where  the  power  of  the  person  issuing  the  execu- 
tion to  act  as  a  justice  of  the  peace  is  properly  authenticated.®  But 
independent  of  any  statutory  provision  to  the  contrary,  an  execution 
issued  by  a  justice  of  the  peace  has  no  force  outside  of  the  county  of 

4.  Lindwick  v.  Fan-,  29  N.  C.  422,  6.  Dean  v.  Goddard,  13  la.  292,  81 

47   Am.   Dec.   333.     Generally   as   to  Am.  Dec.  433. 

pleading  in  actions  on  judgments,  and  7.  Waldrop   v.   Friedman,   90   Ala. 

the    defenses    available    therein,    see  157,  7  So.  510,  24  A.  S.  R.  775;  Scrib- 

JXTDGMENTS,  vol.  15,  p.  905  ct  scq.  ner  v.  Whitcher,  6  N.  H.  63,  23  Am. 

6.  Kyle  v.  Evans,  3  Ala.  481,  37  Am.  Dee.  708.     And  see  Exboutions,  vol. 

Dec.  705.     Generally  as  to  the  view  10,  p.  1227. 

that  issuance  of  execution  is  a  minis-  8.  Campbell  v.  Smith,  116  Ala.  290, 

terial  act,  see  supra,  par.  22.  22  So.  545,  67  A.  S.  R.  113. 
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the  justice.*  In  support  of  an  ancient  execution  it  may,  however,  be 
presumed  that  it  was  issued  by  a  justice  of  the  county  in  which  the 
property  levied  on  was  sold,  if  the  contrary  does  not  specifically 
appear,  for  courts  will  if  possible  uphold  judicial  sales  made  a  long 
time  prior  to  their  validity  being  questioned.*®  In  some  cases  an 
execution  may  be  issued  against  the  body  of  the  defendant,  but  such 
procedure  is  not  ordinarily  authorized  until  an  execution  has  been 
returned  unsatisfied  against  the  property.**  It  is  the  rule  in  some 
jurisdictions  that  real  property  cannot  be  levied  on  under  an  execu- 
tion issued  by  a  justice  of  the  peace,-  but  a  term  for  years,  being  a 
chattel  interest,  may  be  sold  on  such  execution.*^  A  justice  of  the 
peace  may  purchase  at  public  auction  property  sold  under  an  execu- 
tion issued  bv  himself.*' 

76.  Requisites  of  Execution. — ^An  execution  should,  of  course,  con- 
form to  the  judgment  on  which  it  is  issued,  but  it  is  not  every  variance 
therefrom  which  will  make  it  void,  and  a  mere  change  in  the  name 
of  a  party  which  does  not  give  the  party  a  totally  different  name  will 
not  make  the  execution  void,  as  the  process  may  be  amended  on* 
motion  before  the  justice  to  make  it  conform  to  the  judgment.**  So, 
while  the  Christian  names  of  the  parties  should  always  be  stated  in 
a  judgment,*'*  it  has  been  held  that  the  omission  of  the  Christian 
names  of  the  plaintiffs  in  a  judgment  will  not  make  an  execution 
void  in  which  the  parties'  names  are  fully  set  out.**  An  execution 
issued  by  a  justice  of  the  peace  should  be  directed  to  the  proper 
olficer;  but  a  failure  to  comply  with  the  requirement  does  not  neces- 
sarily render  it  void  as  the  defect  is  one  of  form  which  may  be 
amended.*'  Where,  however,  a  justice  of  the  peace  is  authorized 
under  certain  specified  conditions  and  in  a  certain  manner  to  send 
an  execution  to  another  county,  the  statute  must  be  fully  complied 
with  in  order  to  give  the  execution  validity,  and  where  *it  is  pro- 
vided that  an  execution  to  another  county  must  be  directed  to  any 
constable  of  such  county  an  execution  directed  to  "any  lawful  officer 
of  said  county"  has  been  held  to  be  void.*®  An  execution  not  satis- 
fied may  from  time  to  time  be  renewed  by  the  justice  issuing  the 

9.  CampbeU  v.  Smith,  116  Ala.  290,  64  W.  Va.  502,  63  S.  E.  317,  131  A. 
22  So.  545,  67  A.  S.  R.  113.  S.  R.  940.    And  see  Exbcutions,  vol. 

10.  Thomas  v.  Malcom,  39  Ga.  328,  10,  p.  1236,  1237. 

99  Am.  Dec.  459.  15.  See  supra,  par.  61. 

11.  McDonald  v.  Wilkie,  13  111.  22,  16.  Jennings  v.  Carter,  2  Wend.  (N. 
64  Am.  Dec.  423.     And  see  Execu-  Y.)  446,  20  Am.  Dec.  635. 

'jpiONS,  vol.  10,  p.  1388.  17.  Johnson  v.  Whitfield,  124  Ala. 

12.  Barr  v.  Doe,  6  Blackf.  (Ind.)  508,  27  So.  406,  82  A.  S.  R.  196;  Abies 
335,  38  Am.  Dec.  146;  Glenn  v.  Peters,  v.  Webb,  186  Mo.  233,  85  S.  W.  383, 
44  N.  C.  457,  59  Am.  Dec.  563.  105  A.  S.  R.  610.     And  see  Exbcu- 

13.  Smith  V.  Perkins,  81  Tex.  152,  tions,  voL  10,  p.  1238. 

16  S.  W.  805,  26  A.  S.  R.  794.  18.  Campbell  v.  Smith,  116  Ala.  290, 

14.  Stout  V.  Baltimore,  etc.,  R.  Co.,  22  So.  545,  67  A.  S.  R.  113. 
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same,  by  an  indorsement  thereon  to  that  efiFect,  signed  by  him,  and 
dated  when  the  same  shall  be  made.  In  order  to  make  the  renewal 
valid  the  statute  must  be  substantially  complied  with,  hence  an 
unsigned  indorsement  by  a  justice  renewing  an  execution  is  void,** 
but  the  omission  to  state  the  amount  due,  in  such  renewal,  does  not 
avoid  it,  the  statutory  direction  on  that  point  being  held  to  be 
merely  directory.*®  Where  an  execution  has  been  returned  unsatis- 
fied, through  a  failure  of  bidders  at  a  sale  thereunder,  and  a  second 
execution  issued,  it  is  sometimes  made  necessary  to  append  a  copy 
of  the  first  execution  to  the  second,  but  a  failure  in  that  respect  will 
not  render  the  second  execution  absolutely  void,  but  only  voidable, 
and  if  the  proper  steps  are  not  taken  to  set  it  aside,  all  acts  done 
under  it  will  be  valid.* 

77.  Relief  from  Invalid  Execution. — ^In  some  jurisdictions  a  justice 
of  the  peace  has  power  at  all  times  to  arrest  process  issued  upon 
judgments  entered  in  his  docket  which  are  void.*  This  power  of  a 
justice  has  been  held  to  extend  to  an  execution  issued  by  a  county 
clerk  on  a  transcript  of  judgment  filed  in  his  office,  and  as  a  general 
rule  where  an  execution  issued  on  a  justice's  judgment  is  void  or 
voidable,  resort  should  be  had  in  the  first  instance  to  the  justice  issu- 
ing the  execution  by  a  motion  to  have  the  same  set  aside,  and  relief 
will  not  be  granted  by  an  injunction  restraining  the  enforcement 
of  the  execution.*  It  has  also  been  held  that  if  an  execution  is 
issued  on  a  judgment  of  a  justice  of  the  peace  by  the  clerk  of  the 
court  in  whose  office  a  transcript  is  filed,  that  .court  may  on  motion 
to  quash  the  same  inquire  into  jurisdictional  matters  affecting  the 
validity  of  the  judgment,  and,  if  the  judgment  is  void,  may  quash 
the  execution.^  Where  relief  against  an  invalid  execution  has  been 
sought  and  denied  by  the  justice  issuing  the  execution  or  where  he 
is  powerless  to  act,  equity  will  interfere  and  prevent  the  accomplish- 
ment of  a  wrong.^  It  is  also  generally  held  that  an  execution 
issued  imder  a  void  judgment  is  itself  absolutely  void,  and  may  be 
attacked  collaterally  as  well  as  directly,  and  its  enforcement  may 
be  restrained  by  injunction.*  Th^  subject  of  relief  from  execution 
is  treated  at  length  elsewhere  in  this  work.' 

19.  Barhyat  v.  Valk,  12  Wend.  (N.       4.  Rousey  v.  Stilwagon,  70  W.  Va. 
Y.)  145,  27  Am.  Dec.  124  and  note.        570,  74  S.  E.  732,  Ann.  Cas.  1914A 

20.  Note :  27  Am.  Dec.  126.  1084. 

1.  Culbertson  v.  Milhollin,  22  Ind.       5.  Marriman   v.   Walton,   105    Cal. 
362,  85  Am.  Dec.  428.  403,  38  Pac.  1108,  45  A.  S.  R.  50,  30 

2.  Luco  V.  Brown,  73  Cal.  3, 14  Pac.  L.R.A.  786. 

366,  2  A.   S.  R.   772;   Merriman  v.  6.  See    Exboutions,    vol.     10,    p. 

Walton,  105  Cal.  403,  38  Pac.  1108,  45  1223. 

A.  S.  R.  50,  30  L.R.A.  786.  7.  See  Executions,  voL  10,  p.  1247 

3.  Luco  V.  Brown,  73  Cal.  3, 14  Pac.  et  seq. 
366,  2  A.  S.  R.  772. 
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78,  Return  of  Execution. — ^An  execution  issued  by  a  justice  should 
be  made  returnable  at  the  time  specified  in  the  statute  governing  the 
same  and  it  has  been  held  that  if  it  is  not  so  returnable  it  is  not 
merely  erroneous  but  absolutely  void,  and  is  insuflScient  to  support 
further  proceedings  resting  thereon.  The'  reason  for  this  rule  is 
that  the  justice  has  no  power  by  statute  over  writs  after  they  are 
issued  and  the  defect  cannot  be  corrected  by  amendment.®  Under 
this  rule  it  has  been  held  that  when  a  justice's  execution  is  made 
returnable  within  a  less  number  of  days  than  prescribed  by  statute, 
its  return  nulla  bona  will  not  support  an  execution  and  sale  in  a 
higher  court  under  a  provision  that  an  execution  in  the  latter  court 
cannot  issue  until  one  has  been  issued  by  the  justice  and  returned 
nulla  bona.*  It  has  been  held,  however,  that  a  premature  return 
cannot  be  collaterally  attacked,  especially  where  the  interest  of  third 
parties  only  is  involved.^®  The  rule  in  other  jurisdictions  is  not  so 
strict  and  while  a  writ  cannot  be  kept  alive  in  the  hands  of  an 
officer  after  the  latest  date  at  which  the  statute  requires  it  to  be 
retumed,^^  still  where  an  improper  date  is  fixed  in  an  execution  the 
oflEicer  is  bound  to  make  the  return  within  the  proper  statutory  period 
regardless  of  the  language  of  the  court,  and  it  has  been  held  that 
while  the  return  date  of  an  execution  should  be  stated  thereon,  still 
if  there  is  an  omission  in  that  regard  it  will  be  held  to  be  returnable 
on  the  latest  date  to  which  the  justice  might  have  made  it  run.^'  A 
constable's  return  which  complies  with  the  spirit  of  the  statute  and 
is  substantially  in  the  form  prescribed  is  usually  deemed  sufficient,** 
though  some  courts  require  a  strict  compliance  with  the  law  in  this 
regard.**  An  execution  is  to  be  levied  according  to  the  directions 
it  contains  and  not  otherwise,  hence  an  execution  to  be  levied  on 
goods  and  chattels  does  not  authorize  the  seizure  and  sale  of  real 
estate.*^  A  full  discussion  of  the  subject  of  the  return  of  executions 
is  found  elsewhere  in  this  work.** 

VII.  Appeals 

79.  In  General. — The  review  of  a  judgment  of  a  justice  of  the  peace 
IS  regulated  exclusively  by  statute.     In  some  cases,  as  in  criminal 

8.  Stevens  v.  Chouteau,  11  Mo.  382,  157,  7  So.  510,  24  A.  S.  R.  775. 

id  Am.  Dee.  92.  13.  Abies  v.  Webb,  186^  Mo.  233,  85 

9.  Reed  v.  Lowe,  163  Mo.  519,  63  S.  W.  383, 105  A.  S.  R.  610. . 

6.  W.  687,  85  A.  S.  R.  578.    And  see  14.  Reed  v.  Lowe,  163  Mo.  519,  63 

Executions,  vol.  10,  p.  1239.  S.  W.  687,  85  A.  S.  R.  578. 

10.  Abies  V.  Webb,  186  Mo.  233,  85  15.  Thompson  v.  Chauveau,  7  Mart. 
8.  W,  383, 105  A.  S.  R.  610.  N.  S.  (La.)  331,  18  Am.  Dee.  246. 

11.  Waldrop  v.  Friedman,  90  Ala.  16.  See  Levt  and  Seizttre,  post,  par. 
157,  7  So.  510,  24  A.  S.  R.  775.  118  et  seq. 

12.  Waldrop  ▼.  Friedman,  90  Ala. 

R.  C.  L.  Vol.  XVI.— 26.       401 


§  80  JUSTICES  OF  THE  PEACE  16  E.  C.  I^ 

proceedings,  the  defendant  has  an  unrestricted  right  to  an  appeal,^' 
but  the  right  is  generally  restricted  in  civil  cases  to  those  wherein 
the  amount  in  controversy  exceeds  an  amount  stated.**  The  pro- 
cedure for  taking  an  appeal  varies  somewhat  in  the  different  juris- 
dictions, but  generally  an  appeal  is  taken  by  fiUng  a  notice  of  appeal 
with  the  justice  and  serving  it  on  the  adverse  party,**  although  the 
appeal  is  not  perfected  until  the  required  undertaking  has  been 
filed.*®  A  party  wishing  to  appeal  from  a  judgment  of  a  justice  of 
the  peace  must  pursue  the  statutory  method  strictly,  and  a  failure 
to  do  so  does  not  divest  the  justice's  court  of  its  jurisdiction.*  Absence 
of  evidence  to  support  a  justice's  judgment  cannot  be  presumed 
where  no  attempt  to  return  the  evidence  was  made  but  the  return 
states  that  the  judgment  was  rendered  after  listening  to  the  testi- 
mony and  after  due  deliberation.*  In  jurisdictions  maintaining  the 
rule  that  although  a  justice  is  not  bound  to  instruct  the  jury  yet 
if  he  does  he  must  lay  down  the  law  correctly,  the  instructions  given 
by  the  justice  are  reviewable.'  Questions  of  jurisdiction  may  be 
raised  at  any  time  and  such  questions  may  be  examined  into  on 
appeal  although  not  raised  below.*  But  the  question  of  the  propriety 
of  an  amendment  of  the  writ  or  of  the  decision  upon  a  motion  to 
quash  it  cannot  be  passed  upon  on  an  appeal  taken  after  a  judg- 
ment on  the  merits.* 

80.  Jurisdiction  of  Appellate  Court. — The  jurisdiction  of  an  appel- 
late court  on  an  appeal  from  a  justice  of  the  peace  is  entirely  deriva- 
tive, and,  if  the  justice  had  no  jurisdiction  in  an  action  as  it  was 
before  him,  the  appellate  court  acquires  no  jurisdiction  by  an  appeal,* 

17.  Western  Union  Tel.  Co.  v.  Tay-  N.  W.  646, 13  L.R.A.  556;  In  re  Jones, 
lor,  84  Ga.  408,  11  S.  E.  396,  8  L.R.A.  4  Okla.  Crim.  74,  109  Pac.  570,  140  A. 
189;  State  v.  District  Court,  34  Mont.   S.  R.  655,  31  L.R.A.(N.S.)  548. 

112,  85  Pac.  872,  115  A.  S.  R.  522,  9  3.  Hirth  v.  Graham,  50  Ohio  St.  57, 
Ann.  Cas.  728 ;  State  v.  District  Court,  33  N.  E.  90,  40  A.  S.  R.  641, 19  L.R.A. 
41  Mont.  100,  108  Pac.  580,  21  Ann.  721. 

Cas.  1307;  Lacey  v.  Palmer,  93  Va.  ,  4.  Durham  Fertilizer  Co.  v.  Marsh- 
159,  24  S.  E.  930,  57  A.  S.  R.  795,  31  bum,  122  N.  C.  411,  29  S.  E.  411,  65 
L.R.A.  822.  A.  S.  R.  708. 

18.  For  a  full  discussion  of  the  5.  Parker  v.  Barker,  43  N.  H.  35, 
right  to  appeal  as  dependent  on  the  80  Am.  Dec.  130. 

amount  in  controversy,  and  the  man-  6.  Grayson     v.     Williams,     Walk. 

ner  of  determining  the  amount,  see  Ap-  (Miss.)    298,  12  Am.  Dec.  568;  Mc- 

PEAL  AND  Error,  vol.  2,  p.  35  et  seq.  Dugle  v.  Filmer,  79  Miss.  53,  29  So. 

19.  State  V.  District  Court,  41  Mont.  996,  89  A.  S.  R.  582 ;  Knapp  v.  Reed, 
100,  108  Pac.  580,  21  Ann.  Cas.  1307.  88  Neb.  754,  130  N.  W.  430,  Ann.  Cas. 
See  infra,  par.  81.  1912B    1095,    32    L.R.A.(N.S.)    869; 

20.  See  infra,  par.  82.  Stacey  Cheese  Co.  v.  Pipkin,  155  N. 

1.  State  V.  District  Court,  34  Mont.  C.  394,  71  S.  E.  442,  37  LJl.A.(N.S.) 
112,  85  Pac.  872,  115  A.  S.  R.  522,  9  606 ;  Hammer  v.  BaUantyne,  16  Utah 
Ann.  Cas.  728.  436,  52  Pac.  770,  67  A.  S.  R.  643. 

2.  Sullivan  v.  Hall,  86  Mich.  7,  48  Note:  37  L.R.A. (N.S.)  616. 
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and  can  derive  none  by  amendment'  Hence  an  appellate  court 
cannot  hear  and  determine  a  counterclaim  exhibited  for  the  first 
time  in  that  court,  where  the  amount  is  beyond  the  jurisdiction  of 
the  justice.*  Likewise  if  a  justice  of  the  peace  has  not  obtained 
jurisdiction  of  a  party  by  reason  of  the  nonservice  of  process  in  a 
matter  in  which  he  has  exclusive  original  jurisdiction,  the  superior 
court  cannot,  on  appeal,  obtain  jurisdiction  of  such  party  by  ordering 
a  summons  to  issue  to  bring  him  before,  it.*  Therefore  where  an 
appeal  is  taken  in  a  case  in  which  the  justice  had  no  jurisdiction 
the  appellate  court  should  dismiss  the  case  for  want  of  jurisdiction, 
without  pronouncing  any  judgment  whatever  in  favor  of  either 
party.*® 

81.  Notice  of  Appeal  and  Affidavit  of  Good  Faith. — ^In  most  if  not 
all  jurisdictions  an  appeal  is  taken  by  filing  a  notice  of  appeal  with 
the  justice  and  serving  it  on  the  adverse  party.  The  first  purpose 
of  it  is  to  clothe  the  appellate  court  with  jurisdiction  of  the  cause 
.  for  trial  or  for  review,  as  the  case  may  be;  for  the  appeal  is  taken 
by  filing  and  serving  the  notice,  though  it  is  ineffectual  for  any  pur- 
pose unless  the  required  undertaking  be  filed.  The  second  purpose 
of  it  is  to  convey  information  to  the  adverse  party  that  the  appellant 
has  removed  the  cause  to  the  appellate  court,  so  that  he  may  have 
his  day  in  that  court  to  maintain  his  rights.**  Notice  of  appeal  to 
be  effective  must  identify  the  judgment,  and  in  some  jurisdictions 
the  rule  of  strict  construction  is  applied,  it  being  held  that  the  notice 
must  exactly  and  fully  describe  the  judgment  so  as  to  make  it  certain 
that  it  is  the  judgment  appealed  from  and  so  as  to  exclude  any  pos- 
sible inference  that  another  judgment  may  be  intended,  and  that 
the  notice  must  do  this  without  the  aid  of  extrinsic  evidence.  This 
requires  that  the  judgment  or  order  be  described  by  reference  to  the 
court  which  rendered  it,  to  the  parties  litigant,  and  to  the  date  and 
amount  or  character  of  it,  in  terms  sufficientlj^  specific  to  identify  it. 
The  reason  stated  for  the  rule  of  strict  construction  is  that  the  func- 
tion of  the  notice  is  much  the  same  as  that  of  an  original  summons, 
and  therefore  that  it  must  describe  the  cause,  otherwise  it  will  be 
insufficient  to  confer  jurisdiction  upon  the  court  to  which  the  appeal 
is  taken.**  In  other  jurisdictions  it  is  held  that  the  notice  of  appeal 
should  be  liberally  construed,  and  that  jurisdiction  of  the  appeal  will 

7.  Stacey  Cheese  Co.  v.  Pipkin,  155  11.  State  v.  District  Court,  41  Mont. 
N.  C.  394,  71  S.  E.  442,  37  L.R.A.  100,  108  Pac.  580,  21  Ann.  Cas.  1307. 
(N.S.)  606.  Generally  as  to  the  necessity  for  and 

8.  Note:  37  L.R.A.(N.S.)  616.  sufficiency  of  notice  of  appeal,  see  Ap- 

9.  Durham  Fertilizer  Co.  v.  Marsh-  pbal  and  Error,  vol.  2,  p.  108  et  seq. 
bum,  122  N.  C.  411,  29  S.  E.  411,,  65  12.  State  v.  District  Court,  41  Mont. 
A  8.  R.  708.  100,  108  Pac.  580,  21  Ann.  Cas.  1307 

10.  Levy  v.  Shurman,  6  Ark.  182,  42  and  note. 
Am.  Dec.  690. 
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be  conferred  by  its  service,  if,  by  a  fair  construction  or  reasonable  in- 
tendment, the  court  can  ascertain  therefrom  that  an  appeal  is  taken 
from  the  judgment  in  a  particular  action,*'  and  strict  accuracy  in  a 
notice  of  appeal  is  by  no  means  necessary  in  order  to  confer  jurisdic- 
tion upon  the  appellate  court.  Mistakes,  however  numerous,  are  imma- 
terial if  the  notice  yet  contains  enough  fairly  to  identify  the  judg- 
ment, the  parties,  and  the  court,  and  to  show  that  it  was  made  by 
the  party  appealing,  or  some  one  authorized  to  do  so,  which  author- 
ity need  not  expressly  appear,  it  being  sufficient  if  it  be  fairly  infer- 
able from  the  language  of  the  notice  and  the  manner  in  which  it  is 
signed.**  Thus  it  has  been  held  that  while  a  notice  of  appeal  made 
by  a  corporation  must  be  signed  by  an  agent,  that  agent  need  not 
necessarily  be  an  officer  of  Sie  corporation,  nor  need  any  proof  of 
the  agency  accompany  the  notice.  If  there  is  enough  in  the  notice 
of  appeal  to  indicate  that  it  was  made  by  a  person  assuming  to  ax;t 
as  agent  of  the  appellant,  though  the  agent  in  signing  used  only  his 
name  as  such,  his  authority  will  be  presumed  until  the  contrary  is 
shown.*'  But  even  under  the  rule  of  liberal  construction  a  notice  of 
appeal  must  state  the  amount  of  the  judgment  and  the  date  on  which 
it  was  rendered,  otherwise  it  will  not  be  sufficient.**  When  an  appeal 
is  made  by  a  person  under  a  statute  which  gives  the  right  of  appeal 
to  persons  aggrieved,  the  notice  of  appeal  must  state  that  the  appel- 
lant is  aggrieved.*'  It  is  well  settled  that  to  render  an  appeal  effectual 
the  filing  of  the  notice  of  appeal  must  precede  or  be  contemporaneous 
with  the  service  of  the  copy;  otherwise  that  which  purports  to  be. a 
copy  fails  as  such  for  want  of  an  original  to  support  it.*®  The  stat- 
utes of  some  states  require  that  the  appellant  make  an  affidavit  or 
that  an  affidavit  be  made  in  his  behalf  that  the  appeal  is  not  taken 
for  delay,  but  that  justice  may  be  done,**  and  where  this  is  the  case 
it  has  been  held  that  such  an  affidavit  may  be  sufficient  although 
executed  before  the  judgment  was  rendered,  where  it  is  filed  there- 
after, as  the  time  of  execution  is  not  important.** 

82.  Undertaking  on  Appeal. — ^While  an  appeal  is  taken  by  filing 
a  notice  thereof  with  the  justice  and  serving  such  notice  on  the  adverse 
party,  still  it  is  not  efiFective  for  any  purpose  until  an  undertaking 
or  appeal  bond  has  been  executed  and  filed.    The  filing  of  the  appeal 

13.  Beck  v.  Thompson,  35  Ore.  182,      17.  Rex  ▼.  Justices,  5  B.  &  C.  431, 
57  Pac.  419,  76  A.  S.  R.  471.  11  E.  C.  L.  264,  29  Rev.  Rep.  283,  15 

Note:  21  Ann.  Cas.  1310.  Eng.  Rul.  Cas.  212. 

14.  Patrick   V.    Baldwin,   109    Wis.       18.  State  v.  District  Court,  34  Mont. 
342,  85  N.  W.  274,  53  L.R.A.  613.        112,  85  Pac.  872,  116  A.  S.  R.  522,  9 

Note:  21  Ann.  Cas.  1311.  Ann.  Cas.  728. 

15.  Patrick   v.   Baldwin,   109   Wis.  19.  See  Appeal  and  Error,  vol.  2,  p. 
342,  85  N.  W.  274,  53  L.R.A.  613.  103. 

16.  Beck  V.  Thompson,  35  Ore.  182,  20.  Rust  Land,  etc.,  Co.  v.  iBom,  70 
/)7  Pac.  419,  76  A.  S.  R.  471  and  note.  Ark.  99,  66  S.  W.  434,  91  A.  S.  R.  68. 
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bond  cannot  be  waived,  for  it  is  required  not  only  for  the  benefit 
of  the  adverse  party  but  on  grounds  of  public  policy  and  for  public 
reasons,  in  order  to  prevent  frivolous  appeals.*  A  substantial  com- 
pliance with  the  law  requiring  an  appeal  bond  is,  however,  ordinarily 
sufficient.*  Thus  it  has  been  held  that,  under  a  statute  permitting 
the  deposit  of  money  in  lieu  of  a  bond,  a  party  may  deposit  a  certi- 
fied check  with  the  justice,  and  if  it  is  accepted  by  the  justice  and 
the  adverse  party  it  will  be  sufficient,  for  while  a  certified  check  is 
not  the  legal  medium  of  payment  it  is  a  substitute  for  money  which 
is  commonly  and  generally  used  in  modern  times  in  business  and 
commercial  transactions  and  likewise  in  legal  proceedings.*  It  has 
also  been  held  that  a  chattel  mortgage  may  serve  the  purpose  of  an 
appeal  bond  when  the  parties  agree  to  that  form  of  security.^  The 
liability  of  a  surety  in  an  appeal  bond  must  be  enforced  in  an  inde- 
pendent proceeding,  and  the  appellate  court  on  the  rendition  of  a 
judgment  by  it  against  an  appellant  from  a  justice's  judgment  has  no 
jurisdiction  to  render  a  like  judgment  against  the  surety  on  the 
appeal  bond.'  However,  where  the  statute  so  provides,  a  summary 
judgment  may  be  rendered  against  obligors  in  the  appeal  bond,  on 
the  affirmance  of  the  judgment  by  the  appellate  court.*  An  appeal 
bond  cannot  be  enforced  against  a  corporation  surety  which  was  not 
authorized  by  its  charter  to  execute  such  an  instrument,  as  an  act 
which  is  not  within  the  express  or  implied  powers  of  a  corporation 
is  void.'  The  contract  of  sureties  upon  an  appeal  bond  is  entirely 
distinct  from,  and  independent  of,  the  judgment,  and  not  a  neces- 
sary incident  to  it,  and  the  rights  under  it  do  not  pass  by  assignment 
of  the  judgment,  therefore  without  an  assignment  of  the  undertak- 
ing on  appeal  the  assignee  of  a  judgment  cannot  maintain  an  action 
against  the  sureties  on  the  appeal  bond,  no  matter  whether  the  assign 
nient  was  made  pending  the  appeal  or  after  the  judgment  had  become 
a  finality.* 

83.  Effect  of  Appeal. — ^When  an  appeal  has  been  taken  the  author- 
ity of  the  justice  over  the  case  is  thereby  terminated,  and  he  has    » 

1.  Comron  v.  Standland,  103  N.  C.  5.  Drummond  Carriage  Co.  v.  Mills, 
207,  9  S.  E.  317,  14  A.  S.  R.  797;  64  Neb.  417,  74  N.  W.  966,  69  A.  S.  B. 
Brow%  V.  Chicago,  etc.,  R.  Co.,  10  S.  719,  40  L.R.A.  761. 

D.  633,  75  N.  W.  198,  66  A.  S.  R.  730.  6.  Arthur  v.  Ingels,  34  W.  Va.  639, 

Generally   as  to  the  necessity  and  12  S.  E.  872,  11  L.R.A.  557. 

sufficiency  of  appeal  bonds,  see  Ap-  Notes:  38  A.  S.  R.  714;  69  A.  S.  R. 

PEAL  AND  Error,  voL  2,  p.  112  et  seq.  .727. 

2.  State  v.  White,  40  Wash.  560,  82  7.  Best  Brewing  Co.  v.  Elassen,  185 
Pac.  907,  2  L.R.A.(N.S.)  563.  HJ.  37,  57  N.  E,  20,  76  A.  S.  R.  26,  50 

3.  Smith  V.  Field,  19  Idaho  558,  114  L.R.A.  765.  And  see  Corporations, 
Pac.  668,  Ann.  Cas.  1912C  354.  vol.  7,  p.  673  et  seq. 

4.  Comron  v.  Standland,  103  N.  C.  8,  Chilstrom  v.  Eppinger,  127  Cal. 
207,  9  S.  E.  317,  14  A.  S.  R.  797.  326,  59  Pac.  696,  78  A.  S.  R.  46. 
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no  power  to  take  any  further  steps  therein  except  such  as  may  be 
necessary  to  perfect  the  appeal.*  Hence  he  cannot  issue  an  execution 
after  an  appeal  has  been  perfected,^®  and  if  he  issues  execution  on 
a  judgment  within  the  time  allowed  for  an  appeal,  and  the  appeal 
is  taken  afterwards,  it  is  his  duty  to  revoke  the  execution,  and  the 
constable  is  bound  to  return  the  execution  and  proceed  no  further 
upon  it,  for  an  appeal  strikes  the  execution  dead,  and  everything 
done  afterwards  in  the  way  of  levy  or  sale  under  it  is  void.**  Like- 
wise in  a  criminal  case  the  justice's  issuance  of  a  mittimus  on  a  sen- 
tence is  without  jurisdiction  and  void  after  an  appeal  has  been  taken.** 
Where  the  efiFect  of  an  appeal  is  to  transfer  the  entire  record  to  the 
appellate  court  for  a  retrial  as  though,  originally  brought  therein, 
the  judgment  appealed  from  is  completely  annulled,  and  is  not  there- 
after avadlable  for  any  purpose.*'  A  full  discussion  of  the  eflFect  of 
appeal  or  writ  of  error  on  proceedings  below  is  found  elsewhere  in 
this  work.** 

84.  Amendments  on  Appeal. — It  has  frequently  been  held  that 
amendments  should  be  allowed  in  appellate  courts  with  great  liberal- 
ity in  proceedings  originating  in  the  courts  of  justices  of  the  peace 
in  all  cases  where  the  cause  of  action  and  the  parties  are  the  same  as 
before  the  justice.**  Where  the  justice's  court  had  jurisdiction  the 
appellate  court  may  on  appeal  bring  in  new  parties  and  the  fact 
that  the  appeal  is  dismissed  as  to  the  only,  party  defendant  in  the 
justice's  court  will  not  deprive  the  appellate  court  of  jurisdiction ;  *• 
but  the  court  should  not  go  so  far  as  to  allow  entirely  new  parties 
being  brought  into  the  action  upon  the  trial  of  an  appeal  from  a 
judgment  in  a  justice's  court,*'  and  it  should  not  amend  a  judgment 
to  make  it  good  by  supplying  the  names  of  the  parties  for  and  against 
whom  it  is  rendered,  for  amendments  cannot  supply  a  substance  not 
present.** 

85.  Trial  De  Novo. — ^Appeals  from  inferior  to  superior  courts  for 
the  purposes  of  trials  de  novo  are  unknown  to  the  common  law,**  but 

9.  Laeey  v.  Hendricks,  164  Ala.  280,  L.R.A.  679,  overruled  on  another  point 
51  So.  157,  137  A.  S.  R.  45.  by  Mason  v.  A.  E.  Nelson  Cotton  Co., 

10.  Plowman  v.  Abrams,  1  Dall.  316,  148  N.  C.  492,  62  S.  E.  625,  128  A. 
1  U.  S.  (L.  ed.)  154.  S.  R.  635,  18  L.R.A.(N.S.)  1221;  Hor- 

11.  O'Donnell  v.  Mullin,  27  Pa.  St.  ton. v.  Early,  39  Okla.  99,  134  Pac 
199,  67  Am.  Dec.  458.  436,  Ann.  Gas.  1915D  825,  47  CR.A. 

12.  Lacey    v.    Hendricks,   164   Ala.  (N.S.)  314. 

280,  51  So.  157,  137  A.  S.  R.  45.  16.  Hamner  v.  Ballantyne,  16  Utah 

13.  Bullard  v.  McArdle,  98  Cal.  355,  436,  52  Pac.  770,  67  A.  S.  R.  643. 
33  Pac.  193,  35  A.  S.  R.  176.  17.  Note :  32  Am.  Dec.  740. 

14.  See  Appeal  and  Error,  vol.  2,  18.  Ferrell  v.  Simmons,  63  W.  Va. 
p.  117  et  seq.  46,  59  S.  E.  752,  129  A.  S.  R.  962. 

15.  Johnston    v.    Fessler,    7    Watts  19.  Horton  v.  Critchfield,  18  111.  133, 
(Pa.)  48,  32  Am.  Dec.  738;  Finch  v.  65  Am.  Dec  701. 

Gregg,  126  N.  C.  176,  36  S.  B.  251,  49 
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at  the  present  time^  on  an  appeal  from  a  justice's  court  the  appellant; 
in  most  jurisdictions,  has  the  privilege  of  demanding  a  trial  de  novo 
in  the  appellate  court  subject  to  statutory  limitation,  and  in  some 
jurisdictions  a  trial  de  novo  results  from  every  appeal  whether  asked 
for  Qr'not.*®  In  a  few  states,  however,  where  a  case  is  tried  by  a 
jury  in  the  justice's  court  it  cannot  be  tried  de  novo  on  appeal.* 
A  pleading  that  is  sufficient  in  a  justice's  court  is  sufficient  in  the 
appellate  court,  where  the  cause  is  tried  de  novo  upon  an  appeal.* 
The  failure  of  a  justice  of  the  peace  to  send  up  the  complaint  is  waived 
by  going  to  trial  on  appeal  without  objecting  to  its  absence.*  A 
plea  in  abatement  comes  too  late  when  not  filed  until  the  case  has 
been  brought  up  on  appeal  from  a  justice's  court* 

86.  Judgment  on  Appeal. — It  is  sometimes  provided  that  the  appel- 
late court  shall  modify  the  judgment  according  to  the  justice  of  the 
case,  without  regard  to  technical  errors,'  but  where  the  justice  had 
no  authority  to  enter  any  judgment  because  he  did  not  have  juris- 
diction in  the  case,  the  appellate  court  cannot  enter  a  judgment,* 
for  it  can  have  no  jurisdiction  where  the  justice's  court  had  none.' 
If  full  pleadings  are  filed  in  the  appellate  court  they  supersede  the 
pleadings  of  the  lower  court,  and  the  parties  are  bound  thereby,  and 
if  it  appears  from  all  the  allegations  in  the  pleadings  that  the  plain- 
tiff is  entitled  to  judgment,  the  court  may  render  judgment  upon 
the  pleadings  on  motion  of  the  plaintiff.*  The  costs  on  appeal  from 
a  judgment  of  a  justice's  court  is  in  some  jurisdictions  wholly  discre- 
tionary with  the  appellate  court,  which  must  take  a  view  of  the  whole 
case,  ascertain  where  the  justice  of  it  is,  and  apportion  the  costs 
accordingly.*  Where  an  appeal  from  the  judgment  of  a  justice  of 
the  peace  is  dismissed,  a  formal  judgment  embracing  the  adjudication 
of  dismissal  must  be  entered  in  the  judgment  book  before  the  justice 
can  again  proceed  to  enforce  the  judgment,  and  an  order  of  dismissal 
entered  in  a  so  called  order  book  will  not  operate  to  reinvest  the  jus- 

20.  Bullard  v.  McArdle,  98  Cal.  355.  Ala.  355,  27  So,  551,  82  A.  S.  R.  175. 
33  Pac.  193,  35  A.  S.  R.  176;  Rogers       5.  Brownell  v.  Winnie,  29  N.  Y.  400, 

V.  Kemp  Lumber  Co.,  18  N.  M.  300,  86  Am.  Dec.  314  and  note;  Nighbei-t  v. 

137   Pac.  586,  51  L.R.A.(N.S.)    594;  Hornsby,  100  Tenn.  82,  42  S.  W.  1060, 

Pickering  v.  Pabner,  18  N.  M.  473, 138  66  A.  S.  R.  736. 
Pac.  198,  50  L.R.A.(N.S.)  1055.  6.  McDugle  v.  Filmer,  79  Miss.  53, 

1.  Kerr  v.  Murphy,  19  S.  D.  184,  29  So.  996,  89  A.  S.  R.  582. 
102  N.  W.  687,  8  Ann.  Cas.  1138,  69       7.  See  supra,  par.  80. 

L.R.A.  499.  8.  Talcott  v.  Lamed  First  Nat.  Bank, 

Note:  13  A.  S.  R.  869.  53  Kan.  480,  36  Pac.  1066,  24  L.R.A. 

2.  Garvin  v.  Harrell,  27  Okla.  373,  737. 

113  Pac.  186,  Ann.  Cas.  1912B  744,  35  9.  Beckman  v.  Kreamer,  43  IlL  447, 
L.R.A.(N.S.)  862.  92  Am.  Dec.  140. 

3.  Leiferman  v.  Osten,  167  111.  93, 
47  N.  E.  203,  39  L.R.A.  156. 

4.  Blankenship    v.     Blackwell,    124 
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tice  with  jurisdiction  over  the  case.**  An  order  dismissing  an  appeal 
from  a  justice's  court  which  terminates  the  action  and  prevents  a 
judgment  from  which  an  appeal  can  be  taken  is  appealable.** 

87.  Certiorari. — ^The  common  law  writ  of  certiorari  may  be  awarded 
to  all  inferior  tribunals  and  jurisdictions,  where  it  appears  that'  they 
have  exceeded  the  limits  of  tJieir  jurisdiction,  or  in  cases  where  they 
have  proceeded  illegally,  and  no  appeal  is  allowed  or  other  mode 
provided  for  reviewing  their  proceedings.**  On  a  common  law  certi- 
orari, the  court  can  review  proceedings  of  a  justice  of  the  peace  only 
so  far  as  they  relate  to  jurisdictional  questions-  shown  by  the  plead- 
ings and  docket  entries.  It  cannot  consider  questions  of  law  arising 
upon  such  entries,  or  any  question  which  involves  an  inquiry  into 
the  evidence.  Hence,  if  a  justice  adjourns  the  case,  or  enters  judg- 
ment contrary  to  a  stipulation  of  the  parties,  it  is  an  error  of  law 
that  cannot  be  reached  by  certiorari.**  But  certiorari  lies  to  review 
the  action  of  a  justice  of  the  peace  in  issuing  a  search  warrant  not 
authorized  by  statute.**  When  the  jurisdiction  of  a  justice  of  the 
peace  is  assailed  on  certiorari  to  annul  his  judgment,  his  want  of 
jurisdiction  must  appear  on  the  face  of  the  proceedings  filed  by  him 
in  the  appellate  court  in  response  to  the  writ,  else  it  will  be  of  no 
avail.  The  allegations  of  the  petition  for  the  certiorari  cannot  be 
considered  on  the  question  of  jurisdiction ;  **  and  the  record  imports 
verity,  and  cannot  be  contradicted  by  the  supplemental  return  of  the 
justice. *•  The  fact  that  a  judgment  in  a  case  is  settled  after  certiorari 
is  sued  out  will  not  prevent  a  hearing  on  the  certiorari.*^  A  writ 
of  certiorari  must  be  directed  to  the  officer  having  possession  of  the 
record  sought  to  be  reviewed  and  therefore  it  cannot  run  to  an  ex- 
justice  who  has  parted  with  the  record.**  In  some  jurisdictions  the 
writ  of  certiorari  is  in  the  nature  of  a  writ  of  error  and  where  this 
is  the  case  the  appellate  court  may  upon  a  certiorari  to  review  affirm 
or  reverse  the  judgment  of  the  justice  rendered  on  a  verdict  found 
from  evidence  submitted  to  a  jury.**  If,  after  the  disagreement  and 
discharge  of  a  jury  in  an  action  before  a  justice  of  the  peace,  the 
parties  submit  the  case  to  the  justice  upon  the  proofs  already  taken 

10.  In  re  Weber,  4  N.  D.  119,  69  N.  N.  E.  26,  60  L.E.A.  60. 

W.  523,  28  L.R.A.  621.  15.  BoUn  v.  Sandlin,  124  Ahu  678, 

11.  Finlay  v.  Prescott,  104  Wis.  614,  27  So.  464,  82  A.  S.  E.  209. 

80  N.  W.  930,  47  L.E.A.  695.  16.  In  re  Danee,  2  N.  D.  184,  49  N. 

12.  White  V.  Wagar,  185  lU.  195,  57  W.  733,  33  A  S.  E.  768. 

N.  E.  26,  60  L.E.A.  60.    And  see  gen-       17.  Clark  v.  Ostrander,  1  Cow.  (N. 

erally,  Cbbtiorabi,  vol.  6,  p.  251  et  seq.  Y.)  437, 13  Am.  Dec.  546. 

13.  Fulton  V.  State,  103  Wis.  238,       18.  In  re  Dance,  2  N.  D.  184,  49  N. 
79  N.  W.  234,  74  A.  S.  R.  854.  W.  733,  33  A.  8.  E.  768. 

14.  White  Y.  Wagar,  186  DL  195,  57       19.  Note:  13  A.  S.  E.  869. 
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stipiilatiDg  that  all  questions  shall  be  saved  to  the  parties^  an  objec- 
tion to  the  ezduaion  of  evidence  is  available  on  oertiorari.'^ 


SO.  Dzoven'  Nat  Bank  v.  Blue,  110  Mieh.  31,  07  N.  W.  1105,  64  A.  &  & 


JUVENILE  COURTS 

See  Courts,  voL  7,  p.  981 ;  Infants,  voL  14^  p.  277. 


KIDNAPPING 

See  Cbiminal  Law,  voL  8,  p.  20lt 
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LABOR 

I.  Introductory 
II.  Combinations  of  Employees 

III.  Combinations  of  Employkki* 

IV.  Labor  Laws 


L  Introductory 

1.  Scope  of  Article 

2.  Definitions 

3.  Rights  of  Employee 

4.  Rights  of  Employer 

n.  Combinations  of  Employees 

In  Genebai* 

5.  Legality  of  Labor  Union 

6.  Legality  as  Affected  by  Anti-trust  Laws 

7.  Functions  and  Powers  of  Labor  Union 

8.  By-laws  and  Regulations 

9.  Enforcement  of  R^ulations 

10.  Contracts  Generally 

11.  Contract  for  Union  Labor  Only 

12.  Union  Labels 

Means  Used  Gknerallt 

13.  Preliminary  Statement 

14.  Legality  of  Means  as  Affected  by  Existence  of  Combination 

15.  Legality  of  Means  as  Affected  by  Motive;  Malieioos  Acts 

16.  Improvement  of  Working  Conditions  as  Justification;  Competition 

Strikes 

17.  Cessation  of  Work 

18.  Retention  of  Positions 

19.  Threat  to  Strike 

20.  Securing  Improved  Labor  Conditions  • 

21.  Interference  with  Employer;  Sympathetic  Strike;  Trade  Disputes 

22.  Interference  with  Railroad  Company  or  Receiver 

23.  Interference  with  Nonunion  Employee 

24.  Compelling  Employee  to  Join  Union;  Closed  Shop 

25.  Interference  with  Union  Workman 

410 


16  B.C.  L.  LABOR 

Othbb  Means 

26.  Acts  Done  Pursuant  to  Strike 

27.  Force  or  Intimidation 

28.  Boycotting 

29.  Refusal  to  Patronize  Employer 

30.  Ordering  Union  Employee  Not  to  Serve  Employer 

31.  Refusal  to  Handle  Employer's  Material  or  to  Work  on  Same  Job 

32.  Persuading  Employees  to  Quit  or  Not  to  Enter  Employment 

33.  Picketing 

34.  Inducing  Employer's  Customers  to  Withdraw  Patronage;  Secondary  Boy- 

cott 

35.  Distribution  of  Literature;  Unfair  List 

36.  Extortion 

Bemedibs 

37.  Criminal  Prosecution 

38.  Civil  Liability  of  Labor  Union 

39.  Civil  Liability  of  Officers 

40.  Injunctive  Relief 

41.  Statutory  Restriction  of  Injunctive  Relief 

42.  Mode  of  Suing  Labor  Union 

III.  Combinations  of  Employwrs 

43.  In  General 

44.  Blacklisting 

45.  Statutory  Prohibition  of  Blacklisting 

46.  Boyootting 


IV.  Labor  Laws 

Generally 


47.  History 

48.  Validity 

49.  Classification 

50.  Compulsory  Labor 

61.  Place  of  Employment;  Appliances 

52.  Advertising  for  Employees 

53.  Employment  Agencies 


Persons  Emplotsd 


54.  Children 

55.  Women 

56.  Union  Employees 


Hours  of  Labob 


57.  Statutory  Definition  of  Day's  Work 

58.  Maximum  Working  Hours;  In  GeneraJ 

59.  For  Children 

60.  For  Women 

61.  In  Mine  or  Smelter 
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62.  In  Bakery 

63.  At  Furnace  or  Boiler 

64.  In  Manufacturing  EstabliBhment 

65.  On  Railroad 

66.  On  Public  Work 

67.  Night  Work 

Waoib 

68.  Amount  of  Wages 

69.  Determining  Amount  of  Compensation;  We^^iiiig  Co«I 

70.  Mode  of  Payment 

71.  Time  of  Payment;  Frequency 

72.  Time  of  Payment;  after  Discharge 

73.  LienSy  Preferences  and  Exemptions 


I.  Intboductobt 

1.  Scope  of  Article. — ^The  subject  of  this  article  may  be  briefly 
described  as  the  mutual  rights  and  liabilities  of  labor  and  capital. 
Stated  in  more  ample  form,  it  comprehends  the  right  of  persons 
employed  in  industrial  pursuits  to  combine  for  their  mutual  pro- 
tection and  benefit,  such  as  the  maintenance  and  improvement  of 
the  scale  of  wages,  the  shortening  of  hours  of  labor,  the  resistance 
of  what  they  deem  to  be  arbitrary  and  oppressive  treatment  by  employ- 
ers, and  the  improvement  of  their  condition  generally,  and  their 
liabilities  in  respect  to  such  combinations.  It  also  comprehends  the 
right  of  employers  to  combine  for  the  purpose  of  dealing  with  their 
employees  and  for  the  purpose  of  exchanging  information  with  respect 
to  particular  employees.  This  article  is  also  designed  to  give  an  out- 
line of  the  legislation  dealing  with  those  matters  commonly  desig- 
nated as  labor  laws.  But  in  order  to  avoid  unnecessary  repetition, 
a  comprehensive  statement  of  the  mass  of  legislation  growing  out 
of  the  relation  of  master  and  servant  will  not  be  attempted  in  this 
article,  inasmuch  as  various  phases  of  the  subject  are  treated  under 
other  titles.* 

2.  Definitions. — ^In  the  ordinary  signification  of  the  term  "labor" 
is  understood  to  be  physical  toil.  The  term  does  not,  however,  neces- 
sarily exclude  the  application  of  skill,  for  in  every  form  of  useful 
labor,  some  degree  of  skill  must  enter,  and  in  every  application  of 
skill,  there  must  be  some  degree  of  physical  labor.'  Accordingly  the 
practice  of  medicine  and  surgery  is,  in  one  sense,  labor.*    The  word 

1.  See  Conspiracy,  vol.  5,  p.  1059;  171,  80  Am.  Dec.  144. 
COKSTTruTiOKAL  LiAW,  vol.  6,  p.  1:  Ik-       3.  Rohlf  v.  Kasemeier,  140  Ta.  182, 
TBBFERKNCB,  vol.  15,  p.  41;  Majtbr  118  N.  W.  276,  132  A.  S.  R.  261,  17 
AND  Sebvakt,  and  other  specific  titles.   Ann.  Gas.  750,  23  L.R.A.(N.S.)  1284. 

2.  Weymouth  v.  Sanborn,  43  N.  H. 
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• 

"labor"  seems  to  have  been  originally  applied  to  persons  employed 
in  toilsome  outdoor  work  as  distinguished  from  domestic  service. 
It  would  be  difficult,  if  not  impracticable,  to  give  any  general  defini- 
tion of  the  word  "laborer''  which  would  at  once  include  all  the  cases 
falling  within  the  word  and  exclude  those  falling  without.  But  it  is 
safe  to  say  that  the  word  "laborer,"  when  used  in  ite  ordinary  and 
usual  acceptation,  carries  with  it  the  idea  of  actual  physical  and 
manual  exertion  or  toil,  and  is  used  to  denote  a  member  of  that 
class  of  persons  who  literally  earn  their  bread  by  the  sweat  of  their 
brows,  and  who  perform  with  their  own  hands,  at  the  cost  of  con- 
siderable physical  labor,  the  contracts  made  with  their  employers.^ 
In  the  language  of  the  business  world,  a  laborer  is  one  who  labors, 
with  his  physical  powers,  in  the  service  and  under  the  direction  of 
another,  for  fixed  wages.*  In  this  sense  an  overseer  is  not  a  laborer.* 
Jt  has  -also  been  said  that  a  laborer  is  one  who  does  work  requiring 
little  skill  as  distinguished  from  an  artisan.'  The  words  "laborers  and 
mechanics"  do  not  apply  to  seamen  as  that  name  is  commonly  used.* 
The  term  "laborer,"  when  used  with  reference  to  a  man's  employ- 
ment, is  intended  to  apply  to  persons  in  whose  service  physical  toil 
is  the  main  ingredient,  even  though  directed  and  made  more  valu- 
able by  mechanical  skill.  It  does  not  ordinarily  include  persons 
possessing  scientific  or  professional  skill.  Officers,  agents  or  contrac- 
tors would  ordinarily  be  likewise  excluded,  although  all  persons  who 
earn  compensation  by  work  of  any  kind  are  in  a  sense  laborers.® 
In  determining  whether  a  particular  employee  is  really  a  "laborer," 
the  character  of  the  work  he  does  must  be  taken  into  consideration. 
In  other  words,  he  must  be  classified  not  according  to  the  arbitrary' 
designation  given  to  his  calling,  but  with  reference  to  the  character 
of  the  services  required  of  him  by  his  employer.*^  On  the  other 
hand,  there  is  a  technical  use  of  the  term  in  pleading,  which  has  a 
much  wider  signification,  and  would  embrace  all  sorts  of  services, 
whether  physical  or  mental,  or  whether  the  main  ingredient  was 
manual  toil,  or  professional  or  other  skill.  It  would  embrace,  indeed, 
the  highest  salaried  officers,  engineers,  architects,  sculptors,  painters. 

4.  Oliver  v.  Macon  Hardware  Co.,  246,  27  S.  Ct.  600,  61  U.  S.  (L.  ed.) 
98  Ga.  249,  25  S.  E.  403,  58  A.  S.  R.  1047,  11  Ann.  Cas.  589. 

300  and  note;  Farinholt  v.  Luckliard,  9.  Wildner  v.  Ferguson,  42  Minn. 
90  Va.  936,  21  S.  E.  817,  44  A.  S.  R.  112,  43  N.  W.  794,  18  A.  S.  R.  495,  6 
953.  L.R.A.  338;  Weymouth  v.  Sanbom,  43 

5.  Rogers  v.  Dexter,  etc.,  R.  Co.,  85  N.  H.  171,  80  Am.  Dec.  144;  Pennsyl- 
Me.  372,  27  Atl.  267,  21  L.R.A.  528.        vania,  etc.,  R.  Co.  v.  Leuffer,  84  Pa. 

6.  Whitaker  v.  Smith,  81  N.  C.  340,  St.  168,  24  Am.  Rep.  189. 

31  Am.  Rep.  503.  10.  Oliver  v.  Macon  Hardware  Co., 

7.  State  y.  Land,  108  La.  512,  32  So.  98  Oa.  249,  25  S.  E.  403,  58  A.  S.  R. 
433,  92  A.  S.  R.  392,  58  L.R.A.  407.  300. 

8.  Ellis  V.  united  oUtes,  206  U.  S. 
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stage  players,  master  builders,  or  other  contractors.**  The  courts  have 
frequently  had  occasion  to  determine  the  meaning  of  the  term  "labor- 
er" as  used  in  particular  statutes,  such  as  exemption  laws^  mechanic's 
lien  laws  and  the  like.** 

3.  Rights  of  Employee. — ^Even  after  the  abolition  of  villeinage,  the 
English  Parliament,  acting  in  the  interest  of  employers,  enacted  legis- 
lation which  practically  reduced  laborers  to  the  status  of  bondmen. 
Labor  was  made  compulsory,  laborers  were  confined  to  their  existing 
places  of  residence,  and  maximum  rates  of  wages  were  established. 
Some  of  these  laws  were  not  formally  repealed  until  a  comparatively 
recent  date.*'  These  laws  had,  however,  become  obsolete  before  their 
formal  repeal.  Compulsory  labor  in  the  interest  of  private  employ- 
ers is  no  longer  enforced.**  Moreover,  involuntary  servitude  even  by 
one  who  is  under  contract  is  now  prohibited  by  the  Thirteenth  Amend- 
ment to  the  federal  constitution.**  The  right  to  labor  has  been 
spoken  of  as  an  absolute  right  of  which  no  one  can  be  deprived  ' 
even  by  the  legislature.**  But  this  statement  is  not  strictly  accurate. 
Although  the  provisions  of  American  constitutions  protecting  liberty 
and  property  have  been  judicially  extended  so  as  to  protect  the  occu- 
pations of  individuals,  the  right  to  pursue  any  occupation  is  subject 
to  the  right  of  the  government  to  impose  such  restrictions  as  the 
public  interests  may  require.  The  same  is  true  of  the  right  to  dis- 
pose of  one's  labor.*'  Subject  to  restriction  by  the  state  under  its 
police  power,  it  is  a  right  which  is  entitled  to  legal  protection.*® 
With  respect  to  interference  by  individuals  the  right  to  labor  or  to 
dispose  of  one's  labor  can  lawfully  be  interfered  with  only  by  one 
who  is  axjting  in  the  exercise  of  an  equal  or  superior  right  which 
comes  in  conflict  with  the  other.**    Whoever  intentionally  and  with- 

11.  Weymouth  v.  Sanborn,  43  N.  H.  Constttdtional  Law,  vol,  6,  pp.  274- 
171,  80  Am.  Dec.  144.  275. 

12.  See  Exemptions,  vol  11,  p.  499 ;  16.  Erdman  v.  Mitchell,  207  Pa.  St. 
Mechanics'  Liens.  79,  56  Atl.  327,  99  A.  S.  R.  783,  63 

13.  See  infra,  par.  47.  L.R.A.  534;  Purvis  v.  Local  No.  500 

14.  Meier  v.  Speer,  96  Ark.  618, 132  United  Brotherhood,  etc.,  214  Pa.  St. 
S.  W.988,32L.R.A.(N.S.)  792;  Kemp  348,  63  Atl.  585,  112  A.  S.  R.  757,  6 
v.    Division    No.    241,    Amalgamated  Ann.  Cas.  275, 12  L.R.A.(N.S.)  642. 
Ass'n  of  St.,  etc.,  Ry.,  255  111.  213,  99  17.  See  Constitutional  Law,  vol. 
N.    E.    389,    Ann.    Cas.    1913D    347;  6,  p.  268.    And  see  infra,  par.  48. 
Saulsherry  v.   Coopers'   International  18.  Berry   v.    Donovan,   188   Mass. 
Union,  147  Ky.  170,  143  S.  W.  1018,  353,  74  N.  E.  603,  108  A.  S.  R.  499, 
39  L.R.A.(N.S.)  1203;  Com.  v.  Hunt,  3  Ann.  Cas.  738,  5  L.R.A.(N.S.)  899; 
4  Mete  (Mass.)  Ill,  38  Am.  Dec,  346;  Beck  v.  Railway  Teamsters'  Protective 
Pickett  V.  Walsh,  192  Mass.  572,  78  N.  Union,  118  Mich.  497,  77  N.  W.  13,  74- 
E.  753,  116  A.  S.  R.  272,  7  Ann.  Cas.  A.  S.  R.  421,  42  L.R.A.  407. 

638,  6  L.R.A.(N.S.)  1067;  Roddy  v.  19.  Connors  v.  Connolly,  86  Conn. 
United  Mine  Workers,  41  Okla.  621,  641,  86  Atl.  600,  45  L.R.A.  (N.S.)  564; 
139  Pac.  126,  L.R.A.1915D  789.  Berry  v.  Donovan,  188  Mass.  353,  74- 

15.  See   infra,  par.   50.  •    See   aJso  .N.  E.  603,  108  A.  8.  R.  499,  3  Ann. 
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out  legal  justification  or  excuse  procures  an  employer  to  discharge 
his  employee,  to  the  damage  of  the  latter,  is  liable  to  an  action  for 
damages  at  the  suit  of  the  employee.**  Where  it  appears  that  an 
employee  has  sufPered  damage  in  the  loss  of  his  employment,  and 
that  this  damage  was  intentionally  caused,  a  prima  facie  cause  of 
action  is  made  out  against  those  who,  thus  acting  with  intent,  caused 
the  damage.  Recovery,  however,  might  be  defeated  by  the  establish- 
ment by  these  persons  of  a  justification,  the  burden  being  upon  them 
to  do  so.*  The  liability  of  one  interfering  with  the  employment  of 
another,  either  by  procuring  his  discharge  or  by  preventing  his  engage- 
ment or  employment,  may  be  lawful  or  unlawful,  according  as  it  is, 
or  is  not,  the  legitimate  exercise  of  a  right  on  the  part  of  the  person 
interfering.*  Every  employee  has  a  right  to  protection  in  his  employ- 
ment from  the  wrongful  and  malicious  interference  of  another  result- 
ing in  damage  to  the  employee,  but  if  such  interference  is  but  the 
consequence  of  the  exercise  of  some  legal  right  by  another  it  is  not 
wrongful,  and  cannot,  therefore,  be  made  the  basis  for  an  action  to 
recover  the  consequent  damages.'  The  right  of  one  person  to  dis- 
pose of  his  labor  freely  is  not  superior  to  the  same  rights  in  others.^ 
In  the  exercise  of  the  right  to  compete  a  workman  who  is  seeking 
employment  for  himself  is  justified  in  making  an  offer  to  serve  on 
such  terms  as  would  result,  and  as  he  knew  would  result,  in  the 
discharge  of  the  plaintiff  by  his  employer,  to  make  a  place  for  the 
newcomer.  Such  an  offer,  for  such  a  purpose,  would  be  unobjection- 
able. It  would  be  merely  the  exercise  of  a  personal  right,  equal  in 
importance  to  the  plaintiff's  right.*  Justification  for  interference 
with  another's  right  to  employment  may,  in  the  absence  of  the  ele- 
ments of  fraud  and  malice,  be  placed  upon  the  ground  that  it  was 
reasonable  under  all  the  circumstances  of  the  case,  and  the  issue 
thereby  raised  is  one  of  fact  But  in  jurisdictions  in  which  a  bad 
motive  is  treated  as  rendering  unlawful  an  otherwise  lawful  act,  it 

Cas.  738,  5  L.R.A.(N.S.)  899;  Jones  v.    National    Amalgamated    Laborers' 

V.  Leslie,  61  Wash.  107,  112  Pac.  81,  Union,  [1903]  2  K.  B.  600,  72  L.  J.  K- 

Ann.  Cas.  1912B  1158,  48  L.R.A.(N.S.)  B.  907,  89  L.  T.  N.  S.  386,  19  Times 

893.  L.  Rep.  708,  1  British  Rul.  Cas.  528. 

20.  Berry    v.    Donovan,    188   Mass.  Notes:  6  L.R.A.(N.S.)  1067;  1  Brit- 

353,  74  N/E.  603, 108  A.  S.  R.  499,  3  ish  Rul.  Cas.  515. 

Ann.   Cas.  738,  5  L.R.A!(N.S.)    899;  3.  Kemp  v.  Division  No.  241,  Amal- 

Brennan  v.  United  Hatters  of  North  gamated  Ass'n  of  St.,  etc.,  Ry.,  255 

America,  73  N.  J.  L.  729,  65  Atl.  165,  111.  213,  99  N.  E.  389,  Ann.  Cas.  1913D 

118  A.  S.  R.  727,  9  Ann.  Cas.  698,  9  347. 

LRA.(N.S.)  254.  4.  Minasian  v.  Osborne,  210  Mass, 

1.  Connors  v.  Connolly,  86  Conn.  250,  96  N.  E.  1036,  Ann.  Cas.  1912C 
641,  86  Atl.  600,  45  L.R.A.(N.S.)  564.  1299,  37  L.R.A.(N.S.)  179. 

2.  Berry  v.  Donovan,  188  Mass.  353,  5.  Berry  v.  Donovan,  188  Mass.  353, 
74  N.  E.  603,  108  A.  S.  R.  499,  3  Ann.  74  N.  E.  603, 108  A.  S.  R.  499,  3  Ann. 
Cas.  738,  5  L.R.A.(N.S.)  899;  Giblan  Cas.  738,  5  L.R.A.(N.S.)  899. 
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is  clear  that  a  malicious  wish  to  injure  a  person  cannot  constitute 
a  justification  for  an  interference  with  his  right  to  employment^ 
It  is  an  actionable' wrong  for  a  person  in  requital  of  an  injury,  real 
or  imaginary,  to  prevent  another  from  obtaining  employment.'  More- 
over, one  who  by  threats  and  intimidation  injures  an  employee  by 
causing  him  to  be  discharged  from  his  employment  is  liable  to  an 
action  therefor.®  Likewise  one  who,  with  intent  to  deprive  another 
of  employment,  makes  false  statements  regarding  him  is  liable  for 
the  damage  occasioned  thereby.*  The  fact  that  a  contract  of  employ- 
ment is  terminable  at  the  will  of  the  employer  does  not  affect  the 
employee's  right  to  recover  for  an  unlawful  interference  with  it  by 
a  third  person,  but  only  aflfects  the  amount  of  damages.^®  It  may 
Ije,  however,  that  a  stronger  reason  is  needed  to  justify  interference 
A^ith  a  contract  for  continued  service  for  a  definite  period  than  with 
a  contract  terminable  at  will.^* 

4.  Rights  of  Employer. — Although  under  the  earlier  English  laws 
laborers  could  be  compelled  to  enter  the  employ  of  those  who  needed 
their  services,  employers  were  not  required  to  give  employmnt  No 
change  has  been  made  with  respect  to  the  obligation  of  employers. 
An  employer  may  refuse  to  employ  whomever  he  may  wish,  and 
the  motives  which  influence  his  conduct  cannot  be  considered.^*  The 
employer  has  the  right  to  prescribe  the  terms  upon  which  he  will 
consent  to  the  relationship,  and  to  have  them  fairly  understood  and 
expressed  in  advance.**  Manufacturers  have  the  right  to  make  reason- 
able rules  and  regulations  for  the  government  of  their  employees, 
and  when  employees,  with  knowledge  of  an  established  rule,  enter 
the  service,  the  rule  becomes  a  part  of  the  contract  of  employment.** 
It  must  not  be  supposed,  however,  tliat  the  courts  will  enforce  what- 
ever terms  an  employer  may  be  able  to  exact  from  his  employees. 
In  recent  years  the  state  has,  in  the  exercise  of  its  police  power, 
frequently  dictated  the  terms  or  conditions  of  employment,  and  such 

6.  Huskie  v.  Griffin,  75  N.  H.  345,  Cas.  738,  5  L.R.A.(N.S.)  899;  Bren- 
74  Atl.  595, 139  A.  S.  R.  718,  27  L.R.A.  nan  v.  United  Hatters  of  North  Amer- 
(N.S.)  966.  ica,  73  N.  J.  L.  729,  65  Atl.  165,  118 

7.  Jones  v.  Leslie,  61  Wash.  107, 112  A.  S.  R.  727,  9  Ann.  Cas.  698,  9  L.R.A. 
Pac.   81,  Ann.   Cas.  1912B  1158,  48  (N.S.)  254. 

L.R.A.(N.S.)  893.  11.  Minasiafl  v.  Osborne,  210  Mass. 

8.  Wyeman  v.  Deady,  79  Conn.  414,  250,  96  N.  E.  1036,  Ann.  Cas.  1912C 
65  Atl.  129,  118  A.  S.  R.  152,  8  Ann.  1299,  37  L.R.A.(N.S.)  179  and  note. 
Cas.  375 ;  Lucke  v.  Clothing  Cutters',  12.  New  York,  etc.,  R.  Co.  v.  Schaf - 
etc.,  Assembly,  77  Md.  396,  26  Atl.  505,  fer,  65  Ohio  St.  414,  62  N.  E.  1036,  87 
39  A.  S.  R.  421,  19  L.R.A.  408.  A.  S.  R.  628,  62  L.R.A.  93. 

9.  Huskie  v.  Griffin,  75  N.  H.  345,  13.  Coppage  v.  Kansas,  236  U.  S. 
74  Atl.  595, 139  A.  S.  R.  718,  27  L.R.A.  1,  35  S.  Ct.  240,  59  U.  S.  (L.  ed.)  441, 
(N.S.)  966.  L.R.A.1915C  960. 

10.  Berry  v.  Donovan,  188  Mass.  353,  14.  Wills  v.  Muscogee  Mfg.  Co.,  120 
74  N.  E.  603,  108  A.  S.  R.  499,  3  Ann.   Ga.  597,  48  S.  E.  177, 1  Ann.  Cas.  472. 
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legislation  has  been  generally  sustained  by  the  courts.^^  'As  boa 
already  been  pointed  out,  there  are  no  longer  in  force  the  laws  which 
attempted  to  secure  cheap  labor  by  making  labor  compulsory^  by 
restricting  the  laborer's  freedom  of  movement  and  by  establishing 
maximum  wages.  Some  courts  have,  however,  announced  the  doc^ 
trine  that  an  employer  has  a  common  law  right  to  a  reasonably  free 
labor  market.  By  this  is  meant  that  he  will  be  given  judicial  pro- 
tection against  outside  interference  with  persons  who  wish  to  enter 
his  employ  or  whom  he  seeks  to  induce  to  do  so*^*  But  even  these 
courts  recognize  the  fact  that  this  right  of  the  employer  is  not  an 
absolute  one.  The  right  of  an  en^ployer  to  free  labor  is  subject  to 
the  right  of  the  laborers  to  hamper  him  by  many  expedients  short 
of  fraud  or  intimidation  amounting  to  injury  to  the  person  or  prop- 
erty of  those  who  desire  to  enter  his  employ,  or  threats  of  such  injury. 
For  instance,  persuasion  not  amounting  to  such  intimidation  is  law- 
ful, and  perhaps  the  same  may  be  said  of  social  pressure  even  when 
carried  to  the  extent  of  social  ostracism,  not  including,  however,  any 
threat  in  a  business  point  of  view.^'  Where  no  right  of  contract  is 
involved,  an  employer  may  lawfully  discharge  an  employee  at  what 
time  he  pleases,  and  for  what  cause  he  chooses.  Even  where  there 
is  a  contract  of  service  for  a  definite  time,  an  emplQyer  who  discharges 
an  employee  is  merely  responsible  in  damages  for  violating  the  con- 
tract ^^  However,  an  employer's  right  to  discharge  an  employee  does 
not  imply  the  right  to  be  guilty  of  a  violent  or  malicious  act,  which 
results  in  injury  to  the  discharged  employee's  calling.^*  It  is  not  clear 
whether  an  employer  would  havp^  a  right  to  sue  anyone  who  does  not 
use  illegal  methods  in  causing  an  employee  at  will  to  leave  his  employ. 
The  right  of  an  employer  who  has  a  contract  with  his  employee 
appears,  however,  to  stand  on -a  higher  footing.  At  common  law  the 
right  to  sue  was  limited  to  the  parties  to  a  contract,  except  that  a 

16.  See  infra,  par.  48.  E.  1007,  80  A.  8.  R.  176,  52  L.R.A. 

16.  Milwaukee  Iron  Holders'  Union  283;  My  Maryland  Lodge  No.  186 
No.  125  V.  Allis-Chalmers  Co.,  166  Fed.  Machinists  v.  Adt,  100  Md.-  238,  59 
45,  91  C.  C.  A.  631,  20  L.R.A.(N.S.)  AtL  721,  68  L.R.A.  752;  Willner  v. 
315;  L.  D.  Willcutt,  etc.,  Co.  v.  Dris-  Silverman,  109  Md.  341,  71  Atl.  962, 
coU,  200  Mass.  110,  85  N.  E.  897,  23  24  L.R.A.(N.S.)  895;  People  v.  Mar- 
L.R.A.(N.S.)  1236.  cus,  185  N.  Y.  257,  77  N.  E.  1073,  113 

Note :  1  British  Rul.  Cas.  274.  A.  S.  R.  902,  7  Ann.  Cas.  118,  7  L.R. A. 

17.  L.  D.  Willcutt,  etc.,  Co.  v.  Dris-  (N.S.)  282;  Payne  v.  Western,  etc.,  R. 
coll,  200  Mass.  110,  85  N.  E.  897,  23  Co.,  13  Lea  (Tenn.)  607,  49  Am.  Rep. 
L.B.A.(N.S.)  1236.  *  666. 

18.  Adair  v.  United  States,  208  U.  19.  Hindley  v.  Lomsvilie,  etc.,  R. 
S.  161,  28  S.  Ct.  277,  52  U.  S.  (L.  ed.)  Co.,  105  Ky.  162,  48  S.  W.  429,  88  A. 
436,  13  Ann.  Cas,  764;  Qoppage  v.  S.  R.  298,  63  L.R.A:  289;  Willner  v. 
Kansas,  236  U.  S.  1,  35  S.  Ct.  240,  59  Silverman,  109  Md.  341,  71  Atl.  962, 
U.  S.  (L.  ©d.)  441,  L.R.A.1915C  960;  24  L.R.A.(N.S.)  895.  And  see  infra, 
Gillespie  v.  People,  188  111.  176,  58  N.   par.  44. 
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master  ooold  maintam  an  actioii  against  a  third  person  for  wrong- 
fully enticing  a  servant  in  violation  of  his  contract  of  service.  Thb 
exception  is  said  to  have  been  based  on  the  Statute  of  Laboiers.  The 
early  Kngliah  cases  limited  the  right  to  the  enticement  of  menial 
servants^  and  this  rule  seems  to  be  adhered  to  in  some  jurisdictions. 
However,  in  other  jurisdictions  the  rule  as  to  the  enticement  of  a 
moual  servant  has  be^i  extended  to  interference  ?rith  contract  rela- 
tions without  justification.  Where  this  rule  has  been  adopted  an 
employer  may  recover  against  a  third  person  who  induces  a  breach 
of  contract  by  an  employee.**  There  are,  however,  many  circum- 
stances under  which  a  third  person  is  justified  in  interfering  with 
the  relation  between  employer  and  employee  and  in  causing  the  latter 
to  terminate  that  relation.^ 

II.   C!OHBIKATION8  OF  EMPLOYEES 

In  Oeneral 

5.  L^ality  of  Labor  Union. — ^In  order  to  counteract  the  effect  of 
legislation  banning  with  the  Statute  of  Laborers^  which  made  labor 
compulsory  and  restricted  the  compensation,  the  English  workmen 
began  to  form  combinations.  In  the  then  existing  state  of  the  law, 
such  combinations  were  no  doubt  unlawful,  since  their  .main  pur- 
pose was  to  raise  wages  above  the  rate  fixed  by  the  Act  of  Parlia- 
ment Accordingly,  there  are  some  English  decisions  to  the  effect 
that  a  combination  of  two  or  more  persons  for  the  purpose  of  obtain- 
ing higher  wages  is  a  criminal  con^iracy.  Moreover,  statutes  were 
enacted  imposing  severe  penalties  on  workmen  who  combined  for 
the  purpose  of  rai^ng  th^  wages  or  lessening  tlie  hours  of  work. 
As  late  as  the  year  1800  there  was  enacted  a  statute  providing  for 
the  imprisonment  of  any  workman  who  enters  into  a  combination  to 
obtain  an  advance  of  wages  or  to  lessen  or  alter  the  hours  of  work. 
It  was  not  until  a  later  date  that  there  were  enacted  statutes  permit- 
ting workmen  to  combine  for  the  purpose  of  maintaining  satisfactory 
wages  and  for  the  purpose  of  advancing  their  interests  in  other 
respects.'    Influenced  by  the  English  decisions,  which,  as  has  been 

20.  Employing    Printers'    Club    ▼.  1.  See  infra,  par.  13  et  seq. 

Doctor  Blosser  Co.,  122  6a.  509,  50  8.  2.  Kemp  v.  Division  No.  241,  Amal- 

E.  353,  106  A.  S.  R.  137,  2  Ann.  Cas.  gamated  Ass'n  of  St.,  etc.,  Hy.,  255  lU. 

694,  69  L.R.A.  90 ;  Sonth  Wales  Min-  213,  99  N.  E.  389,  Ann.  Cas.  1913D 

eis'  Federation  v.  Glamorgan  Coal  Co.,  347;    National    Protective    Ass'n    of 

[1905]  A.  C.  239,  74  L.  J.  K.  B.  525,  Steam  Fitters,  etc  ▼.  Camming,  170 

53  W.  B.  593,  92  L.  T.  N.  S.  710,  21  N.  Y.  315,  63  N.  E,  369,  88  A.  S.  EL 

Times  L.  Rep.  441,  2  Ann.  Cas.  436  648,  58  LJt.A.  135;  Longshore  Print- 

and  note,  1  British  Rnl.  Cas.  1  and  ing  Co.  v.  Howell,  26  Ore.  527,  38  Pac. 

note.  547,  46  A.  S.  R.  640,  28  L.R.A.  464. 

Note:  62  L.R.A.  679. 
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seen,  had  their  basis  in  medieval  legislation,  a  few  of  the  early  Ameri- 
can decisions  treated  combinations  of  workmen  to  raise  wages  as 
unlawful.*  However,  independently  of  statutes  expressly  permi1>- 
ting  laborers  to  combine,  the  courts  of  the  United  States  some  time 
ago  agreed  in  upholding  the  right  of  laborers  to  organize  for  the 
purpose  of  improving  labor  conditions.  It  has  even  been  suggested 
that  the  right  of  laborers  to  organize  unions  is  an  exercise  of  the 
common  law  right  of  every  citizen  to  pursue  his  calling,  whether  of 
labor  or  business,  as  he  in  his  judgment  thinks  fit.*  But  in  view 
of  the  fact  that  during  the  entire  period  of  the  development  of  the 
common  law,  laborers  were  excluded  from  this  so-called  common  law 
right,  it  seems  that  the  right  to  form  labor  organizations  cannot  be 
considered  a  common  law  right.  The  recognition  of  this  ri^t  in 
modem  times  is  due  to  changed  political,  economic  and  social  condi- 
tions. Laborers  are  now  recognized  as  having  the  right  to  unite  for 
the  advancement  of  a  common  aim — a  right  which  is  now  accorded 
to  all  men.  The  American  courts  have  recognized  the  fact  that  the 
English  legislation  and  decisions  were  made  solely  in  the  interest 
of  employers.  In  view  of  the  concentration  of  capital  in  modern 
times,  they  have  recognized  the  fact  that  the  welfare  of  employees 
requires  collective  bargaining.  Labor  organizations  formed  for  the 
purpose  of  raising  the  wages  of  workmen  are  therefore  not  regarded 
as  being  against  public  policy.  In-  fact,  the  purpose  of  such  organi- 
zations to  advance  the  interests  of  workmen  by  obtaining  improved 
conditions  of  employment  has  frequently  been  regarded  as  praise- 
worthy.*   The  fact  that  the  purpose  of  a  labor  union  is  to  induce 

3.  In  People  v.  Fisher,  14  Wend.  Parkinson  Co.  v.  Building  Trades 
(N.  Y.)  9, 28  Am.  Dec.  501,  it  was  held  Council,  154  Cal.  581,  98  Pac.  1027, 
that  combinations  to  keep  up  wages  16  Ann.  Cas.  1165,  21  L.RJL.(N.S.) 
are  undoubtedly  'injurious  to  trade"  650;  Wilson  v.  Hey,  232  IlL  389,  83 
in  the  purview  of  a  statute  punishing  N.  E.  928,  122  A.  S.  K.  119,  13  Ann. 
conspiracies  to  do  any  act  injurious  to  Cas.  82,  16  L.R.A.(N.S.)  85;  Kemp  v. 
trade  or  commerce.  Division  No.  241,  Amalgamated  Ass'n 

In  Sayre  v.  Louisville  Union  Benev.  of  St.,  etc.,  Ry.,  255  111.  213,  99  N.  E. 
Ass'n,  1  Duv.  (Ky.)  143,  85  Am.  Dec.  389,  Ann.  Cas.  1913D  347;  Rohlf  v. 
613,  the  court  seems  to  have  been  of  Kasemeier,  140  la.  182, 118  N.  W.  276, 
the  opinion  that  a  combination  to  ob-  132  A.  S.  R.  261, 17  Ann.  Cas.  750,  23 
tain  fair  wages  would  be  lawful  but  L.R.A.(N.S.)  1284;  Saulsberry  v. 
that  a  combination  for  the  purpose  of  Coopers'  International  Union,  147  Ky. 
obtaining  unreasonable  wages  would  be  170,  143  8.  W.  1018,  39  LJt.A.(N.S.) 
unlawful.  1203;    Beck    v.    Railway    Teamsters' 

'  4.  Pickett  V.  Walsh,  192  Mass.  572,  Protective  Union,  118  Mich.  497,  77  N. 
78  N.  E.  753, 116  A.  S.  R.  272,  7  Ann.  W.  13,  74  A.  S.  R.  421,  42  L.R.A.  407; 
Cas.  638,  6  L.R.A.(N.S.)   1067.  Gray  v.  Building  Trades  Council,  91 

6.  Gompers  v.  Bucks  Stove,  etc.,  Minn.  171,  97  N.  W.  663, 1118, 103  A. 
Co.,  221  U.  S.  418,  31  S.  Ct.  492,  55  S.  R.  477,  1  Ann.  Cas.  172,  63  L.R.A. 
U.  S.  (L.  ed.)  797,  34  L.R.A.(N.S.)  753;  Lohse  Patent  Door  Co.  v.  Fuelle, 
374;  Meier  v.  Speer,  96  Ark.  618,  132  215  Mo.  421, 114  S.  W.  997,  128  A.  S. 
S.  W,  988,  32  L.R.A.(N.S.)  792;  J.  F.  R.  492,  22  L.B.A.(N.S.)  607;  Lindsay 
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all  thd6e  togaged  in  the  same  occupation  to  become  members  of  the 
union  does  not  render  such  union  an  illegal  organization.*  More- 
over, both  state  and  federal  legislation  have  expressly  provided  for 
the  incorporation  of  labor  unions.^  The  legislatures  of  some  states 
have  also  attempted  to  protect  workmen  in  their  right  to  join  labor 
unions.^ 

6.  Legality  as  Affected  by  Anti-trust  Laws. — ^As  a  general  propo- 
sition, a  combination  among  laborers  for  any  beneficial  purpose,  in- 
cluding the  securing  of  higher  wages,  is,  as  has  been  seen,  not  unlawful 
at  common  law,  at  least,  as  applied  in  this  country  and  by  the  later 
English  cases.  On  the  other  hand,  combinations  to  create  a  monop- 
oly and  enhance  the  price  of  such  merchandise,  commodities,  etc., 
as  come  under  the  term  ''necessities"  are  unlawful  at  common  law. 
Hence,  statutes  making  combinations  unlawful  which  tend  to  enhance 
or  control  the  price  of  merchandise,  commodities,  etc.,  are  generally 
only  declaratory  of  the  common  law  on  the  subject,  and  do  not  extend 
the  scope  of  the  common  law  inhibition  against  combinations  and 
monopolies,  unless  the  language  used  expressly  shows  an  intent  so 
to  do.  Therefore,  such  statutory  provisions  will  not  be  construed  to 
include  combinations  to  control  the  price  of  labor  or  other  personal 
service,  unless  the  language  of  the  statute  clearly  embraces  such  com- 
binations. Such  words  as  "merchandise,"  "commodities,"  etc.,  in 
describing  combinations  within  the  inhibition  of  the  statute,  do  not 
cover  combinations  to  control  the  price  of  labor  or  personal  services.* 
There  is,  however,  some  authority  to  the  contrary.  ^^  It  has  been 
decided  that  the  federal  Anti-trust  Act  of  1890  prohibiting  the  re- 

7,  Montana  Federation  of  Labor,  37  L.R.A.  414;  Cote  v.  Murphy,  159  Pa. 

Mont.  264,  96  Pac.  127,  127  A.  S.  R.  St.  420,  28  Atl.  190,  39  A.  S.  R.  686, 

722,  18  LJl.A.(N.S.)   707;  Curran  v.  23  L.R.A.  135;  Flaccus  v.  Smith,  199 

Galen,  152  N.  Y.  33,  46  N.  E.  297,  57  Pa.  St.  128,  48  Atl.  894,  85  A.  S.  R. 

A.  S.  R.  496,  37  L.R.A.  802;  Jacobs  779,  54  L.R.A.  640. 

V.  Cohen,  183  N.  Y.  207,  76  N.  E.  5,  8.  See  infra,  par.  56. 

Ill  A.  S.  R.  730,  5  Ann.  Cas.  280,  2  9.  Rohlf  v.  Kasemeier,  140  la.  182, 

L.R.A.(N.S.)    292;   Longshore   Print-  118  N.  W.  276,  17  Ann.  Cas.  750  and 

ing  Co.  V.  Howell,  26  Ore.  527,  38  Pac.  note,  132  A.  S.  R.  261 ;  Hunt  v.  River- 

547,  46  A.  S.  R.  640,  28  L.R.A.  464;  side  Co-operative  Club,  140  Mich.  538, 

Powers    V.    Journeymen    Bricklayers'  104  N.  W.  40, 112  A.  S.  R.  420;  State 

Union  No.  5,  130  Tenn.  643,  172  S.  W.  v.  Duluth  Board  of  Trade,  107  Minn. 

284,  L.R.A.1915E  1006;  Everett  Wad-  506,  121  N.  W.  395,  23  L.R.A.(N.S.) 

dey  Co.  v.   Richmond  Typographical  1260  and  note;  Lohse  Patent  Door  Co. 

Union  No.  90,  105  Va.  188,  53  S.  E.  v.  FueUe,  215  Mo.  421,  114  S.  W.  997, 

273,  8  Ann.  Cas.  798,  5  L.R.A.(N.S.)  128  A.  S.  R.  492,  22  L.R.A.(N.S.)  607-, 

792.                                       .  Clcland  v.  Anderson,  66  Neb.  252,  92 

Notes:  28  Am.  Dec.  608;  12  L.R.A.  N.  W.  306,  96  N.  W.  312,  98  N.  W. 

193;  Ann.  Cas.  1912C  1303.  1075,  5  L.R.A.(N.S.)  136. 

6.  Com.  v.  Hunt,  4  Mete.    (Mass.)  Note:  74  A.  S.  R.  264. 

Ill,  38  Am.  Dec.  346.  10.  More  v.  Bennett,  140  III.  69,  20 

7.  Arthur  v.  Oakes,  63  Fed.  310,  24  N.  E.  888,  33  A.  S.  R.  216,  15  L.R.A. 
U.  S.  App.  239,  11  C.  C.  A.  209,  25  361. 
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stndnt  of  interstate  commerce  may  be  applied  to  a  combination  of 
laborers  and  that  an  unlawful  combination  in  restraint  of  interstate 
or  foreign  commerce  may  exist  among  labor  organizations,  although 
their  original  purpose  and  general  character  is  lawful.^^  The  federal 
supreme  court  has  also  decided  that  the  application  of  the  statute  to 
a  labor  organization  is  not  affected  by  the  fact  that  such  organiza- 
tion is  not  itself  engaged  in  interstate  commerce,  and  that-  a  combi- 
nation of  laborers  and  labor  organizations  to  destroy  the  business 
of  a  manufacturer  by  preventing  the  manufacture  of  his  goods  in 
the  state  where  his  factory  is  located,  and  also  by  preventing  his  cus- 
tomers from  reselling  them  in  other  states,  is  an  unlawful  combina- 
tion in  restraint  of  trade  between  the  states  within  the  federal  Anti- 
trust Act  of  1890,  although  a  part  of  the  business  affected  is  purely 
intrastate.^*  The  effect  of  this  decision  has,  however,  been  obviated 
by  recent  federal  legislation  (Act  Oct.  15,  1914)  declaring  that  the 
labor  of  a  human  being  is  not  a  commodity  or  article  of  commerce, 
and  that  ^'nothing  contained  in  the  anti-trust  law  shall  be  construed 
to  forbid  the  existence  and  operation  of  labor,  agricultural  and  horti- 
cultural organizations  instituted  for  the  purpose  of  mutual  help  and 
not  having  capital  stock  or  conducted  for  profit,  or  to  forbid  or 
restrain  individual  members  of  such  organizations  from  lawfully 
carrying  out  legitimate  objects  thereof,  nor  shall  such  organizations 
or  members  thereof  be  held  or  construed  to  be  illegal  combinations 
or  conspiracies  in  restraint  of  trade  under  the  anti-trust  laws."  Labor 
organizations  are  likewise  expressly  excepted  from  the  anti-trust  laws 
of  some  other  jurisdictions.**  The  exclusion  of  combinations  of  wage 
earners  from  statutory  prohibitions  against  combinations  to  lessen 
competition  and  regulate  prices  does  not  render  such  legislation  repug- 
nant to  constitutional  provisions  prohibiting  legislation  denying  the 
equal  protection  of  the  laws.** 

7.  Functions  and  Powers  of  Labor  Union. — ^That  the  functions  of 
labor  unions  now  cover  a  wide  range  is  indicated  by  the  fact  that 
in  a  comparatively  recent  English  statute  the  term  ''trade  union'' 
has  been  defined  as  any  combination,  whether  temporary  or  perma- 

11.  United  States  v.  Workingmen's  noxious  to  the  penalties  therein  pre- 
Amalgamated  Council,  54  Fed.  994,  26  scribed. 
L.R.A.  168.  12.  Lowe  v.  Lawlor,  208  U.  S.  274, 

In  Waterhouse  v.  Comer,  55  Fed.   28  S.  Ct.  301,  52  U.  S.  (L.  ed.)  488, 13 
149,  19  L.R.A.  403,  it  was  held  that  a   Ann.  Gas;  815. 

combination  of  persons,  without  re-  13.  Cleland  v.  Anderson,  66  Neb. 
gard  to  their  occupation,  which  will  252,  92  N.  W.  306,  96  N.  W.  212,  98 
have  the  effect  to  defeat  the  provisions  N.  W.  1075,  5  L.R.A.(N.S.)  136. 
of  the  Interstate  Commerce  Law,  in-  14.  International  Harvester  Co.  v. 
hibiting  discriminations  in  the  trans-  Missouri,  234  U.  S.  199,  34  S.  Ct.  859, 
portation  of  freight  and  passengers,  58  U.  S.  (L.  ed.)  1276,  52  L.R.A. 
and  further  to  restrain  the  trade  or  (N.S.)  525  and  note;  Cleland  v.  An- 
commerce  of  the  country,  will  be  ob-   derson,  66  Neb.  252,  92  N.  W.  306,  96 
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nent,  for  regulating  the  relations  between  workmen  and  masters  or 
between  workmen  and  workmen,  or  between  masters  and  masters, 
or  for  imposing  restrictive  conditions  on  the  conduct  of  any  trade  or 
business.  ^^  But  with  req)ect  to  the  acquisition  of  property,  workmen 
engaged  in  the  same  branch  of  industry  and  banded  toother  for 
their  mutual  benefit  in  the  pursuit  of  their  common  vocation  may 
be  treated  as  a  business  organization,^*  though  it  has  been  said  that 
an  organization  sudb  as  the  Knights  of  Labor  is  not  a  copartnership 
but  a  benevolent  and  social  organization,  having  also  in  view  the 
protection  and  welfare  of  its  members  in  their  various  employments.^^ 
It  has  also  been  said  that  the  purpose  of  a  labor  union  is  generally 
social  and  not  commercial  and  that  its  function  is  to  induce  employ- 
ers to  establish  usages  in  reference  to  fair  wages  and  working  condi- 
tions.^^ Labor  unions  frequently  fix  wage  scales  and  issue  notices 
to  employers  that  the  wage  scale  established  by  the  union  is  to  be 
the  basis  of  contracts  to  be  made  with  its  members.^*  Workmen 
have,  in  some  instances,  delegated  to  the  labor  unions,  with  Which 
they  are  connected,  the  right  of  selecting  a  superintendent *•  How- 
ever, there  is  nothing  in  any  of  the  English  trade  union  acts  from 
which  it  can  be  reasonably  inferred  that  trade  unions,  as  defined  by 
Parliament,  were  ever  meant  to  have  the  power  of  collecting  and 
administering  funds  for  political  purposes.^ 

8.  By-laws  and  R^;ulations. — A  labor  union  has  the  right  to  make 
by-laws  governing  the  conduct  of  its  own  members.  So  long  also 
as  the  by-laws  of  a  union  relate  to  matters  in  which  no  one  is  inter- 
ested except  the  association  and  its  members,  and  violate  no  right  of 
a  third  party  or  no  rule  of  public  policy,  they  are  valid.*  The  articles 
of  agreement  of  a  labor  union,  whether  called  a  constitution,  charter, 
by-laws  or  any  other  name,  constitute  a  contract  between  the  members 
which  the  courts  will  enforce,  if  not  immoral  or  contrary  to  public 
policy  or  the  law  of  the  land.*    The  obligations  or  pledges  of  mem- 

N.  W.  212,  &8  N.  W.  1076,  6  L.R.A.  S.  W.  284,  L.R.A.1915E  1006. 

(N.S.)  136.  20.  Fanner  v.  Kearney,  115  La.  723, 

15.  Amalgamated  Soc.  of  Ry.  Serv-  39  So.  967,  3  L.R.A.(N.S.)  1105. 
ants  V.  Osborne,  [1910]  A.  C.  87,  79  1.  Amalgamated  Soc.  of  Rv.  Serv- 
L.  J.  Ch.  87,  101  L.  T.  N.  S.  787,  26  ants  v.  Osborne,  [1910]  A.  C.  87,  79  L. 
Times  L.  Rep.  177,  54  Sol.  J.  215,  47  J.  Ch.  87, 101  L.  T.  N.  S.  787,  26  Times 
Sc.  L.  Rep.  613, 1  British  Rul.  Gas.  56.  L.  Rep.  177,  54  Sol.  J.  215,  47  Sc.  L. 

16.  Schmalz  v.  Wooley,  57  N.  J.  Eq.  Rep.  613,  1  British  Rul.  Gas.  56. 
303,  41  Atl.  939,  73  A.  S.  R.  637,  43  2.  L.  D.  Willcutt,  etc.,  Go.  v.  Dris- 
L.R.A.  86.  coll,  200  Mass.  110,  85  N.  B.  897,  23 

17.  Brown    v.    Stoerkel,    74    Mich.  L.R.A.(N.S.)  1236;  Rhodes  Bros.  Go. 
269,  41  N.  W.  921,  3  L.R.A.  430.  v.  Musicians'  Protective  Union,  Local 

18.  Hudson   v.   Cincinnati,   etc.,   R.  No.  198,  etc.,  37  R.  I.  281,  92  Atl.  641, 
Co.,  152  Ky.  711,  154  S.  W.  47,  Ann.  L.R.A.1915E  1037. 

Gas.  1915B  98,  45  L.R.A.(N.S.)   184.       3.  Brown  v.  Stoerkel,  74  Mich.  269, 

19.  Powers    v.    Journeymen    Brick-   41  N.  W.  921,  3  L.R.A.  430. 
layers'  Union  No.  3, 130  Tenn.  643, 172 
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bers  of  a  labor  union  on  their  initiation  must  be  construed  with  refer- 
ence to  the  declared  purposes  of  the  organization,  and  are  binding 
only  in  so  far  as  their  purposes  are  lawful  and  are  to  be  attained  by 
lawful  means.*  A  rule  of  a  labor  union  which  violates  a  statute  is 
illegal.*  The  statutes  of  some  jurisdictions  expressly  authorize  labor 
unions  to  make  by-laws  and  regulations.  But  a  statute  providing 
that  labor  unions  may  devise  and  adopt  ways  and  means  to  make 
their  rules,  regulations,  by-laws,  and  resolutions  effective  does  not 
sanction  rules,  regulations,  by-laws,  or  resolutions  to  conmiit  wrong 
nor  does  it  authorize  interference  with  the  constitutional  rights  of 
others.*  Under  the  view  that  a  labor  union  has  no  power  to  collect 
fimds  for  political  purposes,  it  is  illegal  for  a  labor  union  to  require 
its  members  to  contribute  for  the  purpose  of  securing  parliamentary 
representation,'  or  to  require  its  members  to  vote  for  certain  public 
ofScers.^  A  labor  union  may  adopt  a  rule  prohibiting  its  members 
to  work  with  nonunion  workmen  and  denying  the  privileges  of  mem- 
bership to  anyone  who  will  not  agree  to  abide  by  such  rule.*  The 
rules  of  some  labor  unions  provide  for  the  payment  of  an  entrance 
fee  for  employees  as  well  as  employers  who  become  members  of  the 
union.  A  mere  holder  of  stock  in  a  corporation  employing  labor 
cannot  be  deemed  to  be  an  employer  within  the  meaning  of  the 
rules  of  a  labor  union  fixing  the  fee  to  be  charged  employers  for 
becoming  members  of  the  union.** 

9.  Enforcement  of  Regulations. — ^When  one  chooses  voluntarily  to 
unite  with  others  of  the  same  craft  in  forming  an  organization  for 
the  purpose  of  bringing  about  by  the  united  action  of  all  its  members 
more  favorable  conditions  of  employment,  he  is  bound,  so  long  as  he 
desires  to  remain  a  member  of  that  organization,  to  submit  within 
certain  limits  his  own  freedom  alike  of  judgment  and  of  action  to 
the  judgment  of  his  associates,  and  to  conform  his  conduct  to  that 
standard  which  they  shall  have  agreed  to  be  for  the  best  interest  of 

4.  Schneider  v.  Local  Umon  No.  60  Bep.  613,  1  British  BoL  Gas.  60  and 
United  Ass'n  Joumejonen  Plumbeis,    note. 

etc.,  116  La.  270,  40  So.  700, 114  A.  S.  8.  Schneider  v.  Local  Union  No.  60 

R.    549,  7   Ann.   Cas.  868,  5  L.R.A.  United   Ass'n   Journeymen   Plumbers, 

(N.S.)  89L  etc.,  116  La.  270,  40  So.  700,  114  A. 

5.  Waterhouse  v.  Comer,  65  Fed.  S.  R.  549,  7  Ann.  Cas.  868,  6  L.R.A. 
149,  19  L.R.A.  403.  (N.S.)  891  and  note. 

6.  Purvis  ▼.  Local  No.  500  United  9.  Coppage  v.  Kansas,  236  U.  S.  1, 
Brotherhood,  etc.,  214  Pa.  St.  348,  63  35  S.  Ct.  240,  59  U.  S.  (L.  ed.)  441, 
Ati.  685, 112  A.  S.  R.  757,  6  Ann.  Cas.  L.R.A.1915C  960;  Com.  v.  Hunt,  4 
276,  12^  L.R.A.(N.S.)  642.  Mete.  (Mass.)  Ill,  38  Am.  Dec.  346. 

7.  Amalgamated  Soc.  of  Ry.  Serv-  10.  J.  F.  Parkinson  Co.  v.  Building 
ants  V.  Osborne,  [1910]  A.  C.  87,  79  L.  Trades  Council,  154  Cal.  581,  98  Pac. 
J.  Ch.*  87, 101 L.  T.  N.  S.  787, 26  Times  1027,  16  Ann.  Cas.  1165,  21  L.R.  A, 
L.  Rep.  177,  54  Sol.  J.  216,  17  Sc.  L.  (N.S.)  650. 
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all.^^  Accordingly  a  labor  union  has  a  right  to  act  for  itself  in  the 
enforcement  of  its  by-laws  governing  the  conduct  of  its  own  mem- 
bers.** The  union  may  enforce  obedience  to  such  by-laws  and  regu- 
lations by  fines  or  other  suitable  penalties.  Fines  may  be  imposed, 
for  instance,  for,  tardiness,  absence,  failure  to  pay  dues,  or  for  mis- 
conduct affecting  the  organization  or  any  of  its  members,  and  for 
numerous  other  acts.**  However,  labor  unions  must  not  use  violence, 
threats  and  intimidation  to  enforce  the  observance  of  their  by-laws, 
.rules  and  regulations.**  The  attempt  of  a  labor  union,  by  threats 
and  by  imposing  fines,  to  coerce  some  of  its  members  to  vote  for 
certain  persons  for  a  public  office  is  a  violation  of  law,  whether  such 
members  had  committed  themselves  to  such  voting  or  not.*'  Ordi- 
narily the  courts  will  not  interfere  in  behalf  of  a  member  of  a  labor 
anion  to  protect  him  from  expulsion  because  of  the  refusal  to  pay 
a  fine.  Thus  an  equity  court  will  not  interfere  to  prevent  the  expul- 
sion of  a  member  of  a  labor  union  because  of  refusal  to  pay  a  fine 
duly  assessed  by  the  legally  constituted  authorities  of  the  union,  for 
his  alleged  wrongful  use  of  union  labels  on  nonunion  work,  in  the 
absence  of  anything  to  show  irreparable  injustice  and  hardship.** 
But  where  the  by-laws  provide  no  remedy,  and  the  organization 
provides  none,  but  meets  demands  therefor  with  futile  correspond- 
ence and  vexatious  and  unnecessary  delays,  it  becomes  a  question  for 
the  courts  to  determine  whether  or  not  the  member  has  done  all 
within  his  organization  that  could  reasonably  be  expected  of  him.*' 
If  the  suspension  of  a  member  from  a  trade  union  and  the  conse- 
quent withdrawal  of  his  membership  card  are  not  warranted  by  the 
laws  of  the  association,  because  the  tribunal  tliat  tried  him  acted 
without  jurisdiction  and  without  his  consent  as  required,  and  such 
act  results  in  the  loss  to  him  p{  his  employment  and  resulting  actual 
damage,  he  is  entitled  to  recover  therefor  from  such  association.*® 

11.  Rhodes  Bros.  Co.  v.  Musicians'  etc.,  116  La.  270,  40  So.  700, 114  A.  S. 
Protective  Union  No.  198,  etc.,  37  R.  R.  549,  7  Ann.  Cas.  868,  5  L.R.A. 
I.  281,  92  Atl.  641,  L.R.A.1915E  1037.  (N.S.)  891. 

12.  L.  D.  Willcutt,  etc.,  Co.  v.  Dris-  16.  Engel  v.  Walsh,  258  111.  98,  101 
coll,  200  Mass.  110,  85  N.  E.  897,  23  N.  E.  222,  45  L.R.A.(N.S.)  353  and 
L.R.A.(N.S.)  1236;  Rhodes  Bros.  Co.  note. 

V.  Musicians'  Protective  Union  Local  17.  Schneider  v.  Local  Union  No.  60 

No.  198,  etc.,  37  R.  I.  281,  92  Atl.  641,  United   Ass'n    Journeymen   Plumbers, 

L.R.A.1915E  1037.  etc.,  116  La.  270,  40  So.  700,  114  A. 

•   13.  L.  D.  Willcutt,  etc.,  Co.  v.  Dris-  S.  R.  549,  7  Ann.  Cas.  868,  5  L.R.A. 

coll,  200  Mass.  110,  85  N.  E.  897,  23  (N.S.)    891;    Weiss  v.   Musical  Mut. 

L.R.A.(N.S.)  1236.  Protective  Union,  189  Pa.  St.  446,  42 

14.  Longshore  Printing  Co.  v.  How-  Atl.  118,  69  A.  S.  R.  820. 

ell,  26  Ore.  527,  38  Pac.  547,  46  A.  S.       18.  Brennan   v.   United  Hatters  of 

R.  640,  28  L.R.A.  464.  North  America,  73  N.  J.  L.  729,  65  Atl. 

15.  Schneider  v.  Local  Union  No.  60  165,  IIJ  A.  S.  R.  727,  9  Ann.  Cas.  69S, 
United    Ass'n   Journeymen    Plumbers,  9  L.R.A.(N.S.)  254. 
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The  damages  recoverable  for  the  unlawful  fining  and  expulsion  of  a 
member  of  a  labor  union  may,  in  addition  to  his  loss  of  wages,  include 
punitory  damages.^*  It  seems  that  a  third  p^-son  who  is  injured 
by  a  rule  of  a  labor  organization  cannot  complain,  at  least  where 
the  only  effect  of  a  violation  of  the  rule  involves  the  imposition  of 
a  penalty  which  the  organization  has  no  means  of  enforcing.  It 
atfords  no  legal  ground  of  complaint  against  the  organization  that 
members  thereof  obey  its  rules  and  regulations,  although  such  action 
requires  them  to  refuse  under  certain  conditions  to  transact  business 
with  a  third  person.**^  But  there  is  authority  to  the  effect  that  where 
the  right  of  a  third  party  is  invaded  by  the  enforcement  of  a  by-law 
of  a  labor  organization,  it  is  no  defense  for  the  person  fined  by  the 
organization  or  for  those  who  have  imposed  the  fine  that  the  act 
was  done  in  accordance  with  the  by-laws  of  the  organization.* 

10.  Contracts  Generally. — ^There  can  be  no  doubt  that  a  labor  union 
when  authorized  by  its  members  may  make  contracts  in  their  behalf. 
Through  its  officers  it  can  contract  or  refuse  to  contract  without  con- 
sulting every  one  of  its  members.  Moreover,  a  manufacturer  is  entitled 
to  no  equitable  relief  to  compel  a  labor  union  to  renew  a  contract 
for  the  continued  services  of  its  members  in  his  business  on  the  same 
terms  accorded  his  competitors,  although  its  refusal  to  do  so  is  the 
result  of  a  conspiracy  between  the  union  and  his  competitors  to  ruin 
his  business,  and  his  employees  are  willing  to  continue  work  on  tne 
basis  of  the  old  contract.*  It  has  been  pointed  out  that  the  ordinary 
function  of  a  labor  union  is  to  induce  employers  to  establish  usages 
in  respect  to  wages  and  working  conditions  which  are  fair,  reason- 
able and  humane,  leaving  to  each  of  its  members  to  determine  for 
itself  whether  and  for  what  time  he  will  contract  with  reference  to 
such  usages.  It  has  therefore  been  decided  that  a  labor  union,  in 
contracting  with  an  employer  with  respect  to  wages  and  conditions 
of  service  for  a  specified  period  of  time,  does  not  estabhsh  contracts 
between  its  individual  members  and  the  employer,  a  breach  of  which 
will  sustain  actions  by  the  individuals.'  There  is  authority  to  the 
effect  that  a  contract  between  a  labor  union  and  an  employer  provid- 
ing that  the  latter  will  not  retain  in  his  employ  any  employee  who  ' 
is  objectionable  to  the  union  from  any  cause  does  not  of  itself  justify 

19.  Schneider  v.  Local  Union  No.  60  coll,  200  Mass.  110,  85  N.  E.  897,  23 
United   Ass'n   Journeymen   Plumbers,  L.R.A.(N.S.)  1236. 

etc.,  116  La.  270,  40  So.  700,  114  A.  S.  2.  Saulsberry  v.  Coopers'  Intema- 
R.  549,  7  Ann.  Gas.  868,  5  L.R.A.  tional  Union,  147  Ky.  170,  143  S.  W. 
(N.8.)  89L  1018,  39  L.R.A.(N.S.)  1203. 

20.  Thomas  v.  Musical  Mut.  Protec-  3.  Hudson  v.  Cincinnati,  etc.,  R.  Co., 
tive  Union,  121  N.  Y.  45,  24  N.  E.  24,  152  Ky.  711,  164  S.  W.  47,  Ann.  Cas. 
8  L.R.A.  175.  1916B  98  and  note,  45  L.R.A.(N.S.) 

1.  L.  D.  Willcutt,  etc.,  Co.  v.  Dris-   184  and  note. 
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the  union  or  its  repreBentatdvecin  procuring  the  discharge  of  one  in 
the  employ  of  the  contracting  employer.* 

11.  Contract  for  Union  Labor  Only. — ^In  recent  years  there  has  been 
some  discussion  as  to  *the  validity  of  agreements  providing  for  union 
labor  only.  Some  employers  have  evidently  come  to  believe  in  the 
economic  advantage  of  union  wages,  hours  of  labor,  and  conditions 
of  employment,  and  may  have  regarded  the  affirmative  friendship 
of  the  labor  organizations  as  valuable  and  desirable,  and  their  dis- 
favor, not  unlawfully  exercised,  as  undesirable.  However,  an  agree- 
ment between  an  employer  and  a  labor  organization  which  merely 
provides  that  he  shall  maintain  union  wages,  hours  of  labor,  and 
conditions  of  employment,  and  treat  organized  labor  wisely  and  upon 
a  friendly  basis,  does  not  provide  for  a  closed  shop,  so  as  to  raise 
the  question  of  the  validity  of  the  contract  as  tending  to  create  a 
monopoly.*  According  to  the  weight  of  authority,  a  contract  by  an 
employer  to  employ  union  labor  exclusively  is  valid,  at  least  where 
the  restraint  imposed  is  not  unreasonable  in  view  of  the  surrounding 
facts  and  circumstances.  This  is  certainly  so  where  the  agreement 
does  not  contemplate  the  discharge  of  other  employees.*  An  agree- 
ment between  a  master  masons'  association  and  a  brickhiyers'  union 
that  provisions  in  a  building  contract  for  the  fireproofing  of  the  build- 
ing shall  not  be  sublet,  which  is  made  for  the  benefit  of  the  brick- 
layers, is  not  a  conspiracy,  although  it  incidentally  works  injury  to 
manufacturers  of  fireproofing  material.  Nor  does  such  an  agreement 
create  a  monopoly.'  On  the  other  hand  it  has  been  decided  that 
an  agreement  between  employers  and  a  labor  union  that  none  but 
members  of  the  union  shall  be  employed  is  against  public  policy 
where  the  agreement  is  one  which  takes  in  an  entire  industry  of  any 
considerable  proportions  in  a  qommunity,  so  that  it  operates  gener- 
ally in  that  community  to  prevent  or  seriously  to  deter  craftsmen 
from  working  at  their  craft  or  workingmen  obtaining  employment 
under  favorable  conditions,  without  joining  a  union,  and  the  fact 
that  such  an  agreement  between  employers  and  a  labor  union,  that 
none  but  imion  labor  shall  be  employed,  has  on  the  whole  been  benefi- 
cial to  the  community  does  not  establish  its  conformance  with  public 
policy.*    Stipulations  in  contracts  for  public  work,  or  in  bids  therefor, 

4.  Berry  v.  Donovan,  188  Mass.  353,  A.  S.  R.  730,  5  Ann.  Gas.  280  and  note, 
74  N.  E.  603, 108  A.  S.  R.  499,  3  Ann.  2  L.RJ^.(N.S.)  292  and  note. 

Cas.  738,  6  L.R.A.(N.S.)  899.  Notes:  46  L.R.A.(N.S.)  564  et  seq.; 

5.  Post  V.  Buck's  Stove,  etc.,  Co.,  21  Ann.  Cas.  213. 

200  Fed.  918,  119  C.  C.  A.  214,  43  7.  National  Fireproofing  Co.  v.  Ma- 

L.R.A.(N.S.)  498.  son  Builders  Ass'n,  169  Fed.  259,  04 

6.  Hoban   v.    Dempsey,    217   Mass.  C.  C.  A.  535,  26  L.R.A.(N.S.)  148. 
166,  104  N.  E.  717,  Ann.  Cas.  1915C  8.  Connors   v.    Connolly,   86   Conn. 
810,    L.R.A.1915A    1217;    Jacobs    v.  641,  86  Atl.  600,  45  L.R.A.(N.S.)  564 
Cohen,  183  N.  Y.  207,  76  N.  E.  6,  111  and  note;  Cnrran  v.  Galen,  152  N.  Y. 
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that  none  but  union  labor  shall  be  employed  have  likewise  been  held 
invalid,  on  the  ground  that  they  make  an  unlawful  class  discrimina- 
tion, and  tend  to  increase  the  cost  of  the  work  and  prevent  competitive 
bidding.* 

12.  Union  Labels. — ^The  adoption  by  labor  unions  of  labels  to  be 
attached  by  the  members  to  goods  made  by  them  is  of  comparatively 
recent  occurrence.  Union  labels  differ  from  trademarks  used  by 
manufacturers  in  that  the  label  is  not  attached  by  persons  who  are 
marketing  the  goods.  It  has  been  found,  however,  that  the  labels 
facilitate  the  sale  of  goods  to  which  they  are  attached.  By  means  of 
the  label  union  workmen  were  thus  enabled  to  secure  better  terms 
of  employment.  When  the  labor  unions  applied  to  the  courts  for 
protection  in  the  exclusive  use  of  the  labels,  the  defense  generally 
relied  on  was  that  the  unions  were  not  entitled  to  protection  because 
they  had  no  property  right  in  their  labels.  This  contention  was 
based  on  the  ground  that  as  the  unions  were  not  the  owners  of  the 
commodities  to  which  the  labels  were  attached,  they  did  not  come 
within  the  principles  governing  the  law  of  trademarks,  which  had 
theretofore  been  appUed  exclusively  to  the  invested  capital  of  manu- 
facturers and  merchants  and  not  to  the  labor  of  workmen.  The  courts 
to  which  this  question  was  presented  did  not  agree  in  their  conclu- 
sions. A  number  of  courts  have  refused  to  treat  a  union  label  as  a 
trademark.^*  Failing  to  realize  the  economic  importance  to  labor 
unions  of  the  labels  used  by  them,  some  of  these  courts  have  likewise 
declined  to  protect  such  labels  from  unfair  competition.  They  con- 
sidered the  injury  to  the  members  of  the  union  as  being  extremely 
remote  and  purely  speculative,  since  they  were  unable  to  show  that  any 
business  which  they  pursue  has  been  injuriously  affected.^^  Other 
courts  have,  however,  recognized  the  fact  that  labor  unions  have 
a  proprietary  right  in  their  labels,  and  that  this  right,  though  not 
identical  with  the  right  in  a  technical  trademark,  is  entitled  to  pro- 
tection from  unfair  competition.  They  have  argued  that  inasmuch 
as  the  idea  of  property  is  necessarily  a  progressive  one  and  is  capable 
of  development  corresponding  to  the  relations  between  men  in  a  grow- 
ing society,  an  association  of  men  who  combine  for  the  purpose  of 
increasing  the  demands  of  their  labor  have  a  property  right  in  what- 
ever instrumentality  they  can  succeed  in  creating  and  controlling 

33,  46  N.  E.  297,  67  A.  S.  R.  496,  37  101,  25  N.  E.  46,  8  L.R.A.  640;  Cigar 

L.R.A.  802.  Makers'  Protective  Union  ▼.  Conhaim, 

Note:  46  L.R.A.(N.S.)  185.  40  Minn.  243,  41  N.  W.  943,  12  A.  S. 

9.  Adams  v.  Brenan,  177  111.  194,  52  R.  726,  3  L.R.A.  126;  McVey  v.  Bren- 
N.  B.  314,  69  A.  S.  R.  222,  42  L.R.A.  del,  144  Pa.  St.  235,  22  AtL  912,  27 
718.  A.  S.  R.  625,  13  L.R.A.  377. 

Notes:  2  LJl.A.(N.S.)  293;  5  Ann.  11.  Weencr  v.  Brayton,  152  Mass. 
Cas.  286.  101,  25  N.  E.  46,  8  L.R.A  640. 

10.  Weener  v.  Brayton,  152  Mass. 
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for  that  purpose.**  In  many  of  the  states  there  have  been  enacted 
statutes  the  express  purpose  of  which  is  to  authorize  labor  unions  to 
adopt  and  to  register  labels  and  to  maintain  proceedings  to  protect 
the  exclusive  use  by  them  of  such  labels.  The  usual  statutory  reftie- 
dies  for  the  infringement  of  union  labels  are  criminal  prosecutions, 
injunctions  and  the  recovery  of  damages.  The  constitutionality  of 
such  statutes  has  been  questioned  in  a  number  of  instances.  The 
objection  most  frequently  urged  is  that  such  a  statute  contravenes 
a  constitutional  provision  prohibiting  the  legislature  from  passing  any 
local  or  special  law  granting  any  corporation,  association  or  individual 
any  special  pri\dlege,  immunity  or  franchise.  But  the  courts  have 
had  no  difficulty  in  sustaining  the  validity  of  such  legislation. *•  A 
statute  authorizing  associations  or  imions  of  workingmen  to  adopt 
labels  or  devices  to  distinguish  the  products  of  their  labor  does  not 
make  an  unjust  discrimination  against  nonunion  workmen.  Nor 
can  the  boycotting  of  nonunioniaborers,  to  deprive  them  of  the  legit- 
imate fruits  of  their  labors,  be  deemed  the  purpose  for  which  a  statute 
for  tho  protection  of  union  labels  was  procured,  so  as  to  make  the 
statute  invalid.**  Nor  is  it  necessary  that  a  similar  privilege  should 
be  given  to  those  who  are  not  workingmen,  but  are  only  employers 
of  workingmen.  Such  persons  stand  in  a  dififerent  class  with  respect 
to  the  exercise  of  those  faculties  which  the  legislature  intended  to 
foster.**  But  a  provision  in  such  a  statute  that  in  the  event  of  an 
unlawful  use  of  a  union  label,  the  union  may,  in  addition  to  full 
compensation  for  the  injury,  recover  from  the  oflEender  a  penalty 
of  an  indeterminate  amount  has  been  held  to  be  unconstitutional 
on  the  ground  that  the  statute  conferred  on  the  union  the  power  of 
fixing  the  amount  of  the  penalty  to  be  exacted.**  Since  the  enact- 
ment of  the  remedial  statutes  the  economic  importance  of  union  labels 
has  been  recognized.  Even  though  the  statute  aims  to  prevent  the 
use  of  counterfeit  labels,  the  courts  will  protect  the  union  against 
another  form  of  swindling  by  using  genuine  labels  in  a  fraudulent 
way.  The  fraudulent  use  of  a  trade  union  label  before  the  passage 
of  a  statute  giving  such  an  unincorporated  union  a  remedy  for  such 
use  of  its  label  does  not  give  the  wrongdoer  any  exemption  from  the 

12.  Hetterman  v.  Powers,  102  Ky.  569,  29  L.R.A.  200. 

133,  43  S.  W.  180,  80  A.  S.  R.  348,  39  14.  Perkins  v.  Haart,  158  N.  Y.  306, 

L.R.A.  211.  53  N.  E.  18,  70  A.  S.  R.  483,  43  L.R.A. 

Note:  29  L.R.A.  200.  858. 

13.  Cohn  V.  People,  149  111.  486,  37  15.  Schmalz  v.  Wooley,  57  N.  J.  Eq. 
N.  E.  60,  41  A.  S.  R.  304,  41  A.  S.  R.  303,  41  Atl.  939,  73  A.  S.  R.  637,  43 
304,  23  L.R.A.  821;  People  v.  Dan-  L.R.A.  86. 

tuma,  252  111.  561,  96  N.  E.  1087,  Ann.  16.  Cigarmakers'  International 
Cas.  1912D  370  and  note,  39  L.R.A.  Union  v.  Goldberg,  72  N.  J.  L.  214,  61 
(N.S.)  1190  and  note;  State  v.  Bishop,  Atl.  457,  111  A,  S.  R.  662,  70  L.R.A. 
128  Mo.  373,  31  S.  W.  9,  49  A.  S.  R.   156. 
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statate.  Moreover,  the  illegality  of  some  incident  or  paxticulajt  of 
the  purposes  of  a  trade  union  will  not  deprive  the  union  of  the  pro- 
tection of  the  law  for  what  would  otherwise  be  its  rights  in  respect 
to  the  use  of  a  union  label.  ^'  Althou^  one  court  has  inferred  that 
a  label  statins  that  the  article  is  made  by  a  member  of  a  union  which 
is  opposed  to  inferior  ratshop,  coolie,  prison  or  filthy  tenement  house 
workmanship"  indicates  a  purpose  to  disparage  the  work  of  and  to 
harm  nonunion  workmen,^^  another  court  has  subsequently  decided 
that  such  a*  label  does  not  transgress  the  rules  of  morality,  is  not 
against  public  policy,  and  may  be  lawfully  adopted.^*  A  manu- 
facturer cannot  enjoin  a  labor  union  from  removing  its  stamp  from 
his  shop  on  failure  to  renew  a  contract  for  labor,  although  the  result 
of  the  removal  will  be  to  prevent  a  sale  of  his  product,  and  the  fail- 
ure to  renew  the  contract  is  the  result  of  a  conspiracy  between  the 
union  and  his  competitors  to  ruin  his  business.'^  But  although  a 
union  may  withhold  its  label  from  those  who  do  not  comply  with 
the  conditions  it  attaches  to  the  use  of  such  label,  it  must  not  employ 
the  label  for  an  unlawful  purpose  or  as  an  unlawful  means.  There- 
fore the  fact  that  a  trade  union  owns  such  a  label  does  not  entitle 
it  to  monopolize  the  labor  market^  One  not  entitled  to  use  a  union 
label,  who  contracts  to  do  a  job  of  printing,  is  not  subject  to  a  pen- 
alty for  use  of  the  label  on  the  work  if  it  is  placed  there  by  a  sub- 
contractor who  has  a  right  to  use  it,  and  to  whom  the  job  was  sublet 
in  good  faith  with  nothing  in  the  contract  to  prevent  it* 

Means  Used  Oenerally 

13.  Preliminary  Statement. — ^As  to  how  far  the  members  of  labor 
organizations  may  go  in  their  efforts  to  protect  and  promote  their 
own  interests-  without  illegally  interfering  with  the  rights  and  inter- 
ests of  those  who  are  not  members  of  their  unions  is  a  question  which 
has,  of  late  years,  been  frequently  before  the  courts  of  last  resort. 
The  decisions  of  these  courts  disclose  a  wide  divergence  of  opinion.* 
'As  has  been  seen,  laborers  are  acting  within  their  rights  when  they 
combine  for  concerted  action.  Their  efforts  in  combination  are  not 
illegal  for  the  mere  reason  that  they  may  have  resulted  in  harm  to 
th^  conflicting  interests  of  others.     The  perpetual  struggles  of  life 

17.  Tracy  v.  Banker,  170  Mass.  266,  tional  Union,  147  Ky.  170,  143  S.  W. 
49  N.  E.  308,  39  L.R.A.  608.  1180,  39  L.R.A.(N.S.)  1203. 

18.  McVey  v.  Brendel,  144  Pa.  St.  1.  Connors  v.  Connolly,  86  Conn. 
236,  22  Atk  912,  27  A.  S.  R.  625,  13  641,  86  Atl;  600,  45  L.R.A.(N.S.)  564. 
L.R.A.  377.  2.  People  v.  Dantnma,  262  111.  561, 

19.  Cohn  V.  People,  149  111.  486,  37  96  N.  E.  1087,  Ann.  Cas.  19120  370, 
N.  E.  60,  41  A.  8.  R.  304,  23  L.RJ^..  39  L.R.A.(N.8.)  1190. 

821.  3.  Meier  v.  Speer,  96  Ark.  618,  132 

20.  Saulsberry  v.  Coopers'  Interna-   S.  W.  988,  32  L.R.A.(N.S.)  792. 
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for  individual  or  class  betterment  and  advancement  involve  at  every 
turn  dashes  of  interests,  the  outcome  of  which  is  likely  to  bring  loss 
or  harm  to  someone.  Competition  is  .one  of  the  ever-present  facts 
in  human  experience  on  its  material  side.  Competition  naturally 
involves  the  success  of  one  or  some  to  the  disadvantage  of  another 
or  oiheiB.  The  law  recognizes  that  human  activities  are  not  to  be  so 
circumscribed  that  one  may  not,  in  his  efforts  .to  advance  his  own 
interests,  either  himself  or  in  cooperation  with  others,  do  anything 
from  which  another  may  suffer.  But  it  does  recognize  that  certain 
bounds  must  be  set  to  the  use  of  means  beyond  which  labor  unions 
may  not  be  permitted  to  go,  if  a  regard  for  the  rights  of  others  is 
to  be  preserved  and  the  public  welfare  conserved.  It  recognizes  the 
peculiar  necessity  for  the  establishment  of  such  bounds  where  the 
action  is  that  of  individuails  in  combination,  by  reason  of  the  great 
power  which  may  result  from  such  combination,  and  the  temptation 
to  use  that  power  in  disregard  of  the  rights  of  other  persons.^  A 
statute  providing  that  labor  unions  may  adopt  ways  and  means  to 
make  their  rules  and  regulations  effective  does  not  authorize  the 
adoption  of  means  that  would  be  otherwise  illegal.*  Similarly  a  stat- 
ute authorizing  the  formation  of  labor  unions  "to  promote  the  well- 
being  of  their  every-day  life,  and  for  mutual  assistance  in  securing 
the  most  favorable  conditions  for  the  labor  of  their  members  and 
as  beneficial  societies"  does  not  authorize  the  promotion  of  such  objects 
by  making  war  upon  nonunion  laboring  men,  or  by  illegal  inter- 
ference with  their  rights  and  privileges.*  In  accordance  with  the 
requirement  that  the  means  adopted  by  a  combination  of  working- 
men  to  accomplish  their  lawful  purposes  must  itself  be  lawful,  they 
will  not  be  permitted  to  combine  to  procure  a  breach  of  contract,  as 
for  instance  a  strike  by  plasterers  against  their  employer,  a  subcon- 
tractor, for  the  interior  plastering  of  a  building  to  coerce  the  owner 
into  canceling  a  contract  for  the  use  of  a  patented  process  of  apply- 
ing plaster  to  the  outside  of  the  building  imless  its  operatives  are 
unionized.'  The  theory  here  involved  is  that  a  combination  to  pro- 
cure a  breach  of  contract  is  an  unlawful  conspiracy  at  common  law.* 
The  courts  have  frequently  undertaken  to  determine  whether  the 
means  adopted  by  labor  unions  are  legal,  and  it  has  been  said  that 

• 

4.  Connors  v.   Connolly,  86   Conn.  McGivems,  218  Mass.  198,  105  N.  E. 

641,  86  Atl.  600,  45  L.R.A.(N.S.)  564.  886,  L.R.A.1916C  986  and  note. 

6.  Purvis  v.  Local  No.  500,  United       8.  See  Conspiiuot,  vol.  5,  p.  1101; 

Brotheriiood,  etc.,  214  Pa.  St.  348,  63  Interference,  voL  15,  p.  52  et  seq. 
Atl.  585, 112  A.  S.  R.  757,  6  Ann.  Cas.       See    also   Berry    v.    Donovan,    188 

275,  12  L.R.A.(N.S.)  642.  Mass.  353,  74  N.  E.  603,  108  A.  S.  R. 

6.  Luck*  V.  Clothing  Cutters,  etc.,  499,  3  Ann.  Cas.  738,  5  L.R.A.(N.S.) 
Assembly,  77  Md.  396,  26  Atl.  505,  39  899 ;  Folsom  v.  Lewis,  208  Mass.  336, 
A.  S.  R.  421,  19  L.R.A.  408.  94  N.  E.  316,  35  L.R.A.{N.S.)  787. 

7.  New  England  Cement  Gun  Co.  v. 
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where  the  esBential  facts  are  undisputed,  the  question  is  one  for  the 
oourt*  But  as  has  already  been  intimated,  the  courts  differ  widely 
when  they  proceed  to  the  determination  of  what  amoimts  to  a  justifi- 
cation.^^ In  the  endeavor  to  accomplish  their  legitimate  purposes, 
it  is  not  unlawful  for  the  men  to  combine  to  secure  an  experienced 
spokesman  for  their  collective  bargaining,  and  to  select  an  outsider  in 
order  to  avoid  future  criticism  from  the  employer  or  fellow  employees. 
Further,  the  fact  that  the  person  they  select  to  speak  for  them,  and 
to  act  personally  as  their  agent  in  presenting  the  proposed  price  list 
to  their  employer,  happens  to  be  an  of&dal  of  the  union  would  not 
render  unlawful  a  strike  called  to  enforce  their  demand.^^ 

14.  Legality  of  Means  as  Affected  by  Existence  of  Combination. — 
More  than  a  century  and  a  half  ago,  when  the  policy  of  the  English 
government  was  to  discourage  combinations  of  workmen,  the  doctrine 
was  enunciated  that  it  may  be  unlawful  for  men  to  do  collectively 
what  they  might  lawfully  do  individually.  This  doctrine,  which  was 
evidently  designed  to  prevent  the  organization  of  any  formidable  body 
of  the  masses  of  the  people  who  might  seek  to  ameliorate  their  con- 
dition, is  in  some  modern  decisions  asserted  to  be  a  limitation  upon 
the  powers  of  labor  unions.  This  limitation  has  been  said  to  be 
rendered  necessary  by  the  coercive  power  which  a  combination  of 
persons  has  over  an  individual.^*  However,  the  soundness  of  this 
doctrine  has  been  denied  in  other  cases  dealing  with  the  acts  of  labor 
unions.  In  these  cases  the  courts  have  adhered  to  the  rule  that  what 
a  person  may  lawfully  do  a  number  of  persons  may  unite  in  doing 
without  rendering  themselves  liable  to  the  charge  of  conspiracy.** 
This  rule  has  likewise  been  incorporated  in  the  codes  of  some  juris- 
dictions. 

15.  Legality  of  Means  as  Affected  by  Motive;  Malicious  Acts. — 
Another  question  as  to  which  there  is  diversity  of  opinion  is  whether 
the  legality  of  the  means  employed  may  depend  on  the  motive  of 
the  members  of  the  combination.  In  dealing  with  the  means  adopted 
by  labor  unions  some  coinrts  have  adhered  to  the  doctrine  that  the 
motive  of  the  members  of  the  combination  does  not  affect  the  legal- 

9.  Connors  v.  Connolly,  86  Conn.  E.  841,  51  L.R.A.(N.S.)  778;  Lohse 
641,  86  Atl.  600.  45  L.R.A.(N.S.)  564.   Patent  Door  Co.  v.  Fuelle,  215  Mo. 

10.  Huskie  vrOriffin,  75  N.  H.  345,  421,  114  S.  W.  997,  128  A.  S.  E.  492, 
74  AtL  696, 139  A.  S.  R.  718, 27  L.R.A.  22  L.R.A.(N.S.)  607. 

(N.S.)  966.  Note:  103  A.  S.  R.  499. 

11.  Comellier  v.  Haveiiiill  Shoe  See  also  CoNSPnuOY,  vol.  5,  p.  1070. 
Mfgrs'  Ass'n,  221  Mass.  554,  109  N.  13.  Meier  v.  Speer,  96  Ark.  618, 132 
E.  643,  L.R.A.1916C  218.  S.  W.  988,  32  L.R.A.(N.S.)  792;  Lind- 

12.  Pickett  V.  Walsh,  192  Mass.  572,  say  v.  Montana  Federation  of  Labor, 
78  N.  E.  753, 116  A.  S.  R.  272,  7  Ann.  37  Mont.  264,  96  Pac.  127, 127  A.  S.  R. 
Cas.  638,  6  L.R.A.(N.S.)  1067;  Bum-  722.  18  L.R.A.(N.S.)  707.  •. 
ham  V.  Dowd,  217  Mass.  351,  104  N.  Note:  16  L.R.A.(N.S.)  86. 
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ity  of  their  acts.^*  Other  courts  have  adopted  the  view  that  even 
though  the  legality  of  the  means  adopted  may  not  depend  upon  the 
element  of  combination,  it  is  governed  by  the  objects  sought  to  be 
accomplished  by  the  combination.  Ultimately  the  law  will  probably 
reach  that  stage  of  development  where  the  doing  of  an  act  to  the 
injury  of  another  out  of  pure  malice  and  without  any  advantage  to 
the  actor  will  not  be  countenanced  simply  because  the  act  is  in  itself 
lawful.  In  connection  with  labor  unions,  the  courts  which  adhere 
to  the  view  that  the  legality  of  the  means  adopted  may  depend  upon 
the  motive  have  adopted  one  of  the  definitions  of  conspiracy  as  a 
combination  to  eifect  a  lawful  purpose  by  the  use  of  unlawful  means.** 
One  of  the  bounds  thus  fixed,  where  concerted  action  by  combinations 
is  concerned,  is  that  the  harm  inflicted  be  reasonably  referable  to  the 
alleged  object  of  lawful  gain  or  advantage;  that  the  means  employed 
be  adopted  in  good  faith  for  the  attainment  of  that  object;  and  that 
their  employment  be  not  prompted  by  personal  ill  will,  desire  to 
injure,  or  express  malice  of  any  sort.*^  This  limitation  on  the  rights 
of  labor  unions  applies  only  where  the  act  or  course  of  conduct  is 
in  the  exercise  of  a  qualified  right  as  distinguished  from  an  absolute 
right.  In  the  former  case  tlie  test  as  to  the  lawfulness  of  concerted 
action  is  whether  there  is  any  lawful  object  or  purpose  common  to 
such  pei'sons  which  that  course  of  conduct  is  reasonably  and  fairly 
calculated  to  promote,  and  whether  they  act  in  good  faith,  for  the 
primary  purpose  of  promoting  that  object,  or  wilfully,  for  the  pri- 
mary purpose  of  injuring  another.*'  In  many  cases  the  lawfulness 
of  a  labor  union's  act  which  causes  damage  to  another  may  depend 
on  whether  the  act  is  for  justifiable  cause ;  and  this  justification  may 
be  found  sometimes  in  the  circumstances  under  which  it  is  done  irre- 
spective of  motive,  sometimes  in  the  motive  alone,  and  sometimes  in 
the  circumstances  and  motive  combined.*®  Where  the  purpose  of 
the  members  of  the  combination  is  uncertain  it  is  a  question  to  be 
determined  by  the  jury.** 

16.  Improvement  of  Working  Conditions  as  Justification;  Competi- 
tion.— In  view  of  what  has  already  been  stated,  there  can  be  no  doubt 
that  the  acts  of  a  labor  combination  directed  solely  for  the  betterment 
of  the  condition  of  the  workingraen  is  a  worthy  and  therefore  not 

an  unlawful  purpose.    This  applies  even  to  acts  which  a  labor  organi- 
st 

14.  J.  F.  Parkinson  Co.  v.  Building  641,  86  Atl.  600,  45  L.R.A.(N.S.)  564. 
Trades  Council,  154  Cal.  581,  98  Pac.  17.  Note:  32  L.R.A.(N.S.)  749. 
1027,  16  Ann.  Cas.  1165,  21  L.R.A.  18.  Plant  v.  Woods,  176  Mass.  .492, 
(N.S.)  550;  State  v.  VanPelt,  136  N.  57  N.  E.  1011,  79  A.  S.  R.  330,  51 
C.  633,  49  S.  E.  177,  1  Ann.  Cas.  495,  L.R.A.  339. 

68  L.R.A.  760.  19.  Berry    v.    Donovan,   188   Mass. 

15.  Notes:   103  A.   S.   R.   499;   16  353,  74  N.  E.  603,  108  A.  S.  R.  499,  3 
L.R.A.(N.S.)  89.  Ann.  Cas.  738,  5  L.R.A.(N.S.)  899. 

16.  Connors  v.  Connolly,  86  Conn. 
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zation  has  only  a  qualified  right  to  do.^®    A  labor  arganizatian  may 
attempt  to  better  tlie  condition  of  its  members  In  pursuance  of  their 
right  to  compete,  for  competition  is  at  present  permitted,  although 
it  is  always  selfish  and  sometimes  disastrous  to  those  engaged  in  it. 
In  fact  the  common  law  has  developed  under  a  competitive  system. 
The  principle  which  warrants  competition  permits  also  reasonable 
ofiFers  of  a  proper  kind  which  have  a  direct  tendency  to  benefit  one 
party  in  his  business  at  the  expense  of  another.^    It  has  been  sug- 
gested that  in  contests  between  capital  and  labor  the  only  means  of 
injuring  each  other  that  are  lawful  are  those  that  operate  directly 
and  immediately  upon  the  control  and  supply  of  work  to  be  done 
and  of  labor  to  do  it,  and  thus  directly  affect  the  apportionment  of 
the  common  fund,  for  only  at  this  point  exists  the  competition,  the 
evils  of  which  organized  society  has  endured  rather  than  suppress 
tlie  freedom  and  initiative  of  the  individual.*     This  statement  is 
perhaps  nqt  strictly  correct.    For  under  the  right  to  compete  employees 
«ire  not  limited  to  efforts  to  obtain  higher  wages  and  shorter  hours. 
They  may  aim  to  establish  improved  relations  between  themselves 
and  their  employers.    According  to  some  courts,  however,  the  object 
sought  to  be  accomplished  must  have  a  direct  relation  to  the  improve- 
ment of  the  condition  of  the  workmen.     Where  the  benefit  sought 
is  merely  the  remote  purpose,  which  is  to  be  secured  through  the 
immediate  purpose  of  injuring  their  employer  or  other  workmen, 
these  courts  do  not  look  beyond  the  immediate  injury  to  the  remote 
results.*    The  legality  of  acts  under  the  right  to  compete  has  likc^ 
wise  been  limited  by  some  courts  to  cases  in  which  there  is  a  trade 
dispute  between  the  labor  organization  and  the  employer  against 
whom  the  acts  of  the  organization  are  directed.*    Other  courts  are, 
however,  of  the  opinion  that  the  fact  that  tiie  immediate  object  of 
the  act  by  which  the  benefit  to  themselves  is  to  be  gained  is  to  injure 
their  antagonist  does  not  necessarily  make  it  unlawful  any  more  than 

20.  Connors  v.  Connolly,  86  Conn.  E.  1011,  79  A.  S.  R.  330,  51  L.II.A. 
641,  86  Atl.  600,  45  L.R.A.(N.S.)  564.   339;  Berry  v.  Donovan,  188  Mass.  363, 

1.  Berry  v.  Donovan,  188  Mass.  353,  74  N.  E.  603,  108  A.  S.  R.  499,  3  Ann. 
74  N.  E.  603, 108  A.  S.  R.  499,  3  Ann.  Cas.  738,  5  L.R.A.(N.S.)  899;  Purvis 
Gas.  738,  5  L.R.A.(N.S.)  899;  Pickett  v.  Local  No.  500,  United  Brotherhood, 
V.  Walsh,  192  Mass.  572,  78  N.  E.  753,  etc.,  214  Pa.  St.  348,  63  Atl.  585,  112 
116  A.  S.  R.  272,  7  Ann.  Cas.  638,  6  A.  S.  R.  757,  6  Ann.  Cas.  275,  12 
L.R.A.(N.S.)  1067.  L.R.A.(N.S.)  642. 

2.  Milwaukee  Iron  Molders  Union  4.  Pickett  v.  Walsh,  192  Mass.  572, 
No.  125  V.  AUis-Chalmers  Co.,  166  Fed.  78  N.  E.  753, 116  A.  S.  R.  272,  7  Ann. 
45,  91  C.  C.  A.  631,  20  L.R.A.(N.S.)  Cas.  638,  6  L.R.A.(N.S.)  1067;  Bum- 
315,  ham  v.  Dowd,  217  Mass.  351,  104  N 

3.  Barnes  v.   Typo^aphical  Union  E.  841^  51  L.R.A.(N.S.)  778. 
No.  16,  232  111.  424,  83  N.  E.  940,  13 

Ann.  Cas.  54,  14  L.R.A.(N.S.)  1018; 
Plant  V.  Woods,  176  Mass.  492,  57  N. 
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when  a  great  house  lowers  the  price  of  certain  goods  for  the  purpose 
and  with  the  effect  of  driving  a  smaller  %ntagoni8t  from  the  business.* 

StrikfM 

17.  Cessation  of  Work. — Of  the  means  adopted  by  labor  organiza- 
tions for  the  purpose  of  effecting  their  objects  the  most  important 
is  a  strike.  There  are,  however,  various  definitions  of  that  term.  One 
of  these  definitions  is  the  simultaneous  cessation  of  work  on  the  part 
of  workmen.  This  definition  may  imply  a  complete  severance  of  the 
relations  between  the  employees  and  the  employer.  Such  simultaneous 
cessation  of  work  would  no  doubt  have  been  considered  as  evidence 
of  a  conspiracy  under  the  early  English  statutes.  However,  the  right 
of  workmen  who  are  not  under  contract  to  quit  singly  or  in  a  body 
is  not  now  an  open  question.  The  fact  that  they  do  so  by  precon- 
certed arrangement  is  not  material.  It  is  likewise  immaterial  whether 
they  have  cause  for  quitting.  ,  They  have  the  same  right  to  quit  with- 
out cause  as  the  employer  has  to  discharge  them  without  cause.  They 
need  not  give  .any  reasons  for  their  conduct.*  Their  reasons  may 
seem  inadequate  to  others,  but  if  it  seems  to  be  in  their  interest  as 
members  of  an  organization  to  refuse  longer  to  work,  it  is  their  legal 
right  to  stop.  The  reason  may  no  more  be  demanded,  as  a  right,  of 
the  organization  than  of  an  individual,  but,  if  they  elect  to  state  the 
reason,  their  right  to  stop  work  is  not  cut  off  because  the  reason  seems 
inadequate  or  selfish  to  the  employer  or  to  organized  society.  And 
if*  the  conduct  of  the  members  of  an  organization  is  legal  in  itself, 
it  does  not  become  illegal  because  the  organization  directs  one  of  its 
members  to  state  the  reason  for  its  conduct.'  The  statutes  of  some 
jurisdictions  expressly  provide  that  members  of  a  labor  organization 
may  refuse  to  work  without  subjecting  themselves  to  a  criminal  prose- 
cution.* If  the  employees  quitting  the  service  are  under  a  contract 
for  a  definite  time,  and  possibly  where,  by  necessary  implication  aris- 
ing from  the  nature  of  the  employment,  the  contract  of  service  requires 
them  not  to  quit  suddenly  and  without  reasonable  notice  of  their 
intention  to  do  so,  they  would  be  liable  for  a  breach  of  contract.* 

6.  Note :  103  A.  S.  R.  492.    And  see  7.  National     Protective     Ass'n     of 

infra,  par.  24.  Steam  Fitters,  etc.  v.  Gumming,  170 

6.  Saulsberry    v.    Cooper    Interna-  N.  Y.  315,  63  N.  E.  369,  88  A.  S.  R. 

tional  Union,  147  Ky.  170,  143  S.  W.  648,  58  L.R.A.  135. 

1018,    39    L.R.A.(N.S.)    1203;    Lohse  8.  Flaccns  v.  Smith,  199  Pa.  St  128, 

Patent  Door  Co.  v.  Fuelle,  215  Mo.  421,  48  Atl.  894,  86  A.  S.  R.  779,  54  L.R.A. 

114  S.  W.  997,  128  A.  S.  R.  492,  22  640. 

L,R.A.(N.S.)   607;  Roddy  v.  America  9.  Arthur  v.  Oakes,  63  Fed.  310,  24 

United  Mine  Workers,  41  Okla.  621,  U.  S.  App.  239,  11  C.  C.  A.  209,  25 

139  Pac.  126,  L.R A.1915D  789 ;  Kid-  L.R.A.  414. 

man  v.  Mitchell,  207  Pa.  St.  79,  56  Atl.  However,  in  Mapstrick  v.  Ramg«,  9 

327,  99  A.  S.  R.  783,  63  L.RA.  534.  Keb.  390,  2  N.  W.  739,  31  Am.  Rep. 
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But  even  in  the  case  of  a  cessation  of  work  by  employees  who  are 
under  contract  a  court  of  equity  would  not  restrain  the  violation  of 
the  contract  and  compel  the  affirmative  performance  of  personal 
services.^® 

18.  Retention  of  Positions. — ^A  strike  is,  however,  ordinarily  not 
Intended  to  be  a  complete  severance  of  the  relation  between  the  em- 
ployees and  the  employer,  but  simply  a  means  of  enforcing  compliance 
with  a  demand  made  on  the  employer.  By  withdrawing  temporarily 
from  the  service,  the  employees  seek  to  induce  the  employer  to 
acquiesce  in  their  demands  and  to  reinstate  them  in  the  service  under 
the  conditions  that  they  seek  to  impose.  Although  they  cease  to 
work,  the  employees  intend  to  retain  their  positions.  In  fact  a  strike 
is  frequently  defined  as  a  cessation  of  work  by  a  body  of  workmen 
as  a  means  of  enforcing  compliance  with  a  demand  made  on  their 
employer.^^  As  to  whether  a  strike  in  this  sense  is  lawful  there  is 
considerable  conflict  of  authority.  In  jurisdictions  where  the  moiive 
of  the  actor  is  disregarded,  the  right  of  workmen  to  cease  working  in 
a  body  and  by  prearrangement  until  a  grievance  is  redressed  does  not 
admit  of  question,  at  least  where  such  action  *on  their  part  does  not 
involve  a  breach  of  contract.^*  In  other  jurisdictions  the  courts 
have  reached  the  conclusion  that  in  such  case  the  fact  of  combination 
renders  it  necessary  to  inquire  whether  the  purpose  of  the  combination 
is  a  lawful  one.  These  courts  seem  to  proceed  on  the  theory  that 
the  temporary  withdrawal  from  the  service  with  the  intention  of 
retaining  their  positions  is  itself  a  coercive  measure,  even  though 
no  violence  is  used.  It  has  been  suggested  that  in  many  cases  the 
strikers  have  such  control  of  the  labor  which  the  employer  must 
have  that  he  has  no  alternative  but  to  yield  to  their  demands.  Con- 
siderations such  as  these  have  induced  some  courts  to  adopt  the  rule 
that  the  legality  of  a  strike  which  has  in  view  the  obtaining  of  a 
concession  depends  upon  whether  it  is  justifiable,  or,  as  it  is  some- 
times stated,  upon  the  object  of  the  strike.^*  Under  this  view  a  com- 
bination to  cause  a  strike  of  workmen  for  the  purpose  of  injuring 
and  destroying  the  business  and  property  of  another,  or  of  depriving 

415,  an  action  for  conspiracy  seems  to  Howell,  26  Ore.  527,  38  Pac.  547,  46 

have  been  held  to  be  maintainable.  A.  S.  R.  640,  28  L.R.A.  464. 

10.  Arthur  v.  Oakes,  63  Fed.  310,  24  12.  J.  F.  Parkinson  Co.  v.  Building 
U.  S.  App.  239,  11  C.  C.  A.  209,  25  Trades  Council,  154  Cal.  581,  98  Pac. 
L.R.A.  414;  Kemp  V.  Division  No.  241,  1027,  16  Ann.  Cas.  1165,  21  L.R.A. 
Amalgamated  A^'n  of  St.,  etc.,  Ry.,  (N.S.)  550. 

265  111.  213,  99  N.  E.  389,  Ann.  Cas.  13.  State  ▼.  Steckford,  77  Conn.  227, 

1913D  347.  58  Atl.  769,  107  A.  S.  R.  28;  Pickett 

11.  Kemp  V.  Division  No.  241,  v.  Walsh,  192  Mass.  572,  78  N.  E.  753, 
Amalgamated  Ass'n  of  St.,  etc.,  Ry.,  116  A.  S.  R.  272,  7  Ann.  Cas.  638,  6 
255  111.  213,  99  N.  E.  389,  Ann.  Cas.  L.R.A.(N.S.)  1067;  Reynolds  v.  Davis, 
1913D  347;  Longshore  Printing  Co.  v.  198  Mass.  294,  84  N.  E.  457,  17  L.R.A. 

435 


§§  19,  20  LABOR  16  B.  C.  L. 

another  of  his  liberty  or  property,  without  just  cause,  is  both  unlaw- 
ful and  criminal.**  Whether  the  purpose  of  a  particular  strike  is 
lawful  is  a  question  of  law,  to  be  decided  by  the  court.** 

19.  Threat  to  Strike.— The  view  has  been  expressed  that  under 
some  circumstances  a  threat  to  strike  is  unlawful  even  though  a  strike 
for  the  purpose  intended  to  be  accomplished  by  the  threat  would  not 
be  unlawful.  But  this  view  seems  to  be  indefensible.  There  appears 
to  be  no  doubt  that  strikers  may  signify  to  their  employer  their 
intention  to  cease  work  and  their  reasons  for  doing  so.**  The  members 
of  a  labor  orgatiization  have  a  right  to  threaten  to  do  what  they  have 
a  right  to  do.  A  threat  made  by  officers  of  a  union  that  unless  their 
demands  are  complied  with  the  members  of  the  union  will  strike 
means  no  more  than  that  the  imion  employees  would  be  notified  to 
quit  work  in  a  body  at  a  definite  time.  If  tJie  union  employees  have 
the  legal  right  to  inform  their  employer  of  their  refusal  to  continue 
to  work  under  the  same  conditions,  they  have  the  legal  right  to 
convey  the  information  through  an  agent,  and  in  conveying  such 
information  to  the  employer  the  agent  is  not  committing  an  actionable 
wrong.*'  It  is  not  unlawful  for  a  labor  organization  to  present  to 
an  employer  of  labor  an  agreement  embodying  the  conditions  upon 
which  members  of  the  organization  who  are  on  strike  will  consent  to 
re-enter  his  service  and  handle  the  output  of  his  mill  and  shops.^* 
There  is,  however,  authority  to  the  effect  that  any  attempt  on  the 
part  of  leaders  of  labor  unions  to  coerce  an  employer,  by  threats  to 
order  a  strike,  into  signing  an  agreement  concerning  the  conduct  of 
his  business  or  the  regulation  of  his  relations  with  his  employees  is 
unlawful. ^^ 

20.  Securing  Improved  Labor  Conditions. — A  strike  is  one  mani- 
festation of  the  competition,  the  struggle  for  survival  or  place,  that  is 
inevitable  in  an  individualistic  society.     Dividends  and  wages  must 

(N.S.)   162;  Bumham  v.  Dowd,  217  Longshore  Printing  Co.  v.  Howell,  26 

Mass.  351,  104  N.  E.  841,  51  L.R.A.  Ore.  627,  38  Pac.  547,  46  A.  S.  R.  640, 

(N.S.)  778;  Longshore  Printing  Co.  v.  28  L.R.A.  464. 

Howell,  26  Oi:e.  527,  38  Pac.  547,  46  17.  Kemp    v.     Division    No.    241, 

A.  S.  R.  640,  28  L.R.A.  464.  Amalgamated  Ass'n  of  St.,  etc.,  Ry., 

Notes:  61  A.  S.  R.  707;  Ann.  Cas.  265  III.  213,  99  N.  E.  389,  Ann.  Cas. 

1912C  1302.  1913D  347;  National  Protective  Asa'n 

14.  State  V.  Stockford,  77  Conn.  227,  of  Steam  Fitters,  etc.  v.  Cumming,  170 
68  Atl.  769,  107  A.  S.  R.  28.  N.  Y.  315,  63  N.  E.  369,  88  A.  S.  R. 

15.  DeMinico   v.   Craig,   207   Mass.  648,  58  L.R.A.  135. 

593,  94  N.  E.  317,  42  L.R.A. (N.S.)  18.  J.  F.  Parkinson  Co.  v.  Building 

1048;  Minasian  v.  Osborne,  210  Mass.  Trades  Council,  154  Cal.  581,  98  Pac. 

250,  96  N.  E.  1036,  Ann.  Cas.  1912C  1027,  16  Ann.  Cas.  1165,  21  L.R.A. 

1299,  37  L.R.A.(N.S.)  179.  (N.S.)  550. 

16.  National  Fireproofing  Co.  v.  Ma-  19.  O'Brien  v.  People,  216  lU.  364, 
son  Builders'  Ass'n,  169  Fed.  259,  94  75  N.  E.  108, 108  A.  S.  R.  219,  3  Ann. 
C.  C.  A.  535,  26  L.R.A. (N.S.)   148;  Cas.  966. 
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both  come  from  the  joint  product  of  capital  and  labor.  And  in  the 
struggle  wherein  each  is  seeking  to  hold  or  enlarge  his  ground,  the 
same  set  of  rules  should  govern  the  action  of  both  contestants.  And 
it  is  well  settled  that  workmen  have  the  right  to  organize  for  the 
purpose  of  securing  improvement  in  the  terms  and  conditions  of 
labor,  and  to  quit  work  and  to  threaten  to  quit  work  as  means  of 
compelling  or  attempting  to  compel  employers  to  accede  to  their 
demands  for  better  terms  and  conditions.*®  Under  this  rule  come 
demands  for  higher  wages  or  objections  to  the  reduction  of  wages.^ 
The  same  is  true  of  a  strike  to  secure  shorter  working  hours  or  to 
compel  the  payment  of  wages  during  working  hours.  The  courts 
do  not  attempt  to  pass  upon  the  reasonableness  of  a  demand  for  an 
increase  in  wages  or  for  shorter  hours.*  A  strike  to  compel  the 
enforcement  of  a  provision  in  a  contract  between  mason  contractors 
and  bricklayers  that  items  in  building  contracts  for  fireproofing  shall 
not  be  sublet  is  not  unlawful.*  Nor  is  it  unlawful  to  strike  for  the 
purpose  of  limiting  the  number  of  apprentices.*  But  this  enumeration 
does  not  purport  to  cover  all  the  grounds  which  will  lawfully  justify 
members  of  an  organization  in  refusing,  in  a  body  and  by  prearrange- 
ment,  to  work.  The  enumeration  is  illustrative  rather  than  com- 
prehensive, for  the  object  of  such  an  organization  is  to  b»3nefit  all  itfi 
members  and  it  is  their  right  to  strike,  if  need  be,  in  order  to  secure 
any  lawful  benefit  to  tlie  several  members  of  the  organization,  as, 
for  instance,  to  secure  the  re-employment  of  a  member  they  regard 
as  having  been  improperly  discharged,  and  to  secure  from  an  employer 
of  a  number  of  them  employment  for  other  members  of  their  organi- 

20.  Milwaukee  Iron  Molders  Union  L.R.A.  414;  L.  D.  Willcutt,  etc.,  Co.  v. 

No.    125   V.    Allis-Chalmers    Co.,    1C6  Driscoll,  200  Mass.  110,  85  N.  E.  897, 

Fed.  45,  91  C.  C.  A.  631,  20  L.R.A.  23    L.R.A.(N.S.)    1236;    M.    Steinert, 

(K.S.)  315;  Kemp  v.  Division  No.  241,  etc.,  Co.  v.  Tagen,  207  Mass.  394,  93 

Amalgamated  Ass'n  of  St.,  etc.,  Ry.,  N.  E.  584,  32  L.R.A.(N.S.)  1013;  Gray 

255  III.  213,  99  N.  E.  389,  Ann.  Cas.  v.  Building  Trades  Council,  91  Minn. 

1913D  347;  Karges  Furniture  Co.  v.  171,  97  N.  W.  663,  1118,  103  A.  S.  R. 

Amalgamated      Woodworkers      Local  477,  1  Ann.  Cas.  172,  63  L.R.A.  753; 

Union  No.  131,  165  Ind.  421,  75  N.  E.  Longshore  Printing  Co.  .v.  Howell,  26 

877,  6  Ann.  Cas.  829,  2  L.R.A.(N.S.)  Ore.  627,  38  Pac.  547,  46.  A.  S.  R.  640, 

-788 ;  Pickett  v.  Walsh,  192  Mass.  572,  28  L.R.A.  464. 

78  N.  E.  753, 116  A.  S.  R.  272,  7  Ann.  Note:  Ann.  Cas.  1912C  1303. 

Cas.   638,  6  L.R.A.(N.S.)    1067;   Nar  2.  L.  D.  Willcutt,  etc.,  Co.  v.  Dris- 

tional  Protective  Ass'n  of  Steam  Fit-  coll,  200  Mass.  lie,  85  N.  E.  897,  23 

ters,  etc.  v.  Cumming,  170  N.  Y.  315,  L.R.A.(N.S.)  1236. 

63  N.  E.  369,  88  A.   S.  R.  648,  58  3.  National  Fireproofing  Co.  v.  Ma- 

L.R.A.  135;  Longshore  Printing  Co.  v.  son  Builders'  Ass'n,  169  Fed.  259,  94 

Howell,  26  Ore.  527,  38  Pac.  547,  46  C.  C.  A.  535,  26  L.R.A.(N.S.)  148. 

A.  S.  R.  640,  28  L.R.A.  464.  4.  Longshore  Printing  Co.  v.  How- 

1.  Arthur  v.  Oakes,  63  Fed.  310,  25  ell,  26  Ore.  527,  38  Pac.  547,  46  A.  S. 

U.  S.  App.  239,  11  C.  C.  A.  209,  25  R.  640,  28  L.R.A,  464 
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zation  who  may  be  out  of  employment,  although  the  effect  will  be 
to  cause  the  discharge  of  other  employees  who  are  not  members.* 

21.  Interference  with  Employer;  Sympathetic  Strike;  Trade  Dis- 
putes.— ^Employees,  under  no  contractual  restraint,  may  lawfully  com- 
bine, and  by  prearrangement  quit  their  employment  in  a  body,  for 
the  purpose  of  securing  from  tiieir  employers  an  advance  in  wages, 
shorter  hours,  or  any  other  legitimate  benefit,  even  though  they  know 
at  the  time  that  such  action  will  be  attended  with  injury  and  damage 
to  the  business  of  their  employer.*  Interference  with  his  business  is 
justifiable  where  the  pecuniary  object  of  the  combination  is  to  advance 
the  legitimate  interests  of  the  employees  and  not  to  injure  the  em- 
ployer. It  seems  therefore  that  a  strike  called  for  the  purpose  of 
compelling  him  to  submit  to  a  dictation  of  the  union  with  respect  to 
his  relation  with  the  employees  would  be  lawful  so  far  as  he  is  con- 
cerned.' One  court  is,  however,  of  the  opinion  that  conduct  directly 
affecting  an  employer  to  his  detriment  by  interfering  with  his  busi- 
ness is  not  justifiable  in  law  unless  it  is  of  a  kind  and  for  a  purpose 
that  has  a  direct  relation  to  the  benefits  that  the  employees  are  trying 
to  obtain,  and  that  a  combination  of  employees  to  compel  the  employer 
to  permit  representatives  of  a  union  to  adjust  all  differences  between 
employer  and  individual  employees,  and  to  enforce  compliance  with 
the  decision  by  a  strike  on  the  part  of  all,  is  illegal.  Such  a  strike, 
the  court  said,  is  to  forward,  not  the  common  interests  of  the  strikers, 
but  the  interests  of  an  individual  employee  in  respect  to  a  grievance 
between  him  and  his  employer  where  no  contract  of  employment  exists. 
The  same  court  has  also  said  that,  in  case  of  persons  under  a  contract 
to  work,  a  strike  or  combination  not  to  work,  in  violation  of  that 
contract,  to  secure  something  not  due  to  them  under  that  contract, 
would  be  a  combination  interfering,  without  justification,  with  the 
employer's  business.*  The  difference  between'the  two  views  is  brought 
out  in  the  cases  dealing  with  a  strike  for  the  purpose  of  establishing 
a  closed  shop.  The  right  of  employees  to  refuse  to  work  with  non- 
union employees,  where  that  right  is  attacked  by  the  employer,  is 
sustained  by  the  weight  of  authority,  applying  the  general  doctrine 
that  the  mere  ceasing  of  labor  on  the  part  of  employees,  individually 
or  in  a  body,  is  not  such  an  interference  with  the  employer's  busi- 

5.  National  Protective  Ass'n  of  mated  Woodworkers  Union  No.  131, 
Steam  Fitters,  etc.  v.  Gumming,  170  165  Ind.  421,  75  N.  E.  877,  6  Ann,  Cas. 
N.  Y.  315,  63  N.  fi.  369,  88  A.  S.  R.  829,  2  L.R.A.(N.S.)  788;  My  Mary- 
648,  58  L.R.A.  135.  land  Lodge  No.  186  of  Machinists  v. 

6.  J.  F.  Parkinson  Co.  v.  Building  Adt,  100  Md.  238,  59  Atl.  721,  68 
Trades  Council,  154  Cal.  581,  98  Pac.  L.R.A.  752. 

1027,  16  Ann.   Cas.  1165,  21  L.R.A.       7.  State  v.  Stockford,  77  Conn.  227, 
(N.S.)    550;    State   v.   Stockford,   77  58  Atl.  769,  107  A.  S.  R.  28. 
Conn.  227,  58  Atl.  769,  107  A.  S.  R.       8.  Reynolds  v.  Davis,  198  Mass.  294, 
28;  Karges  Furniture  Co.  v.  Amalga-    84  N.  E.  467,  17  L.R.A.(N.S.)  162. 

438 


id  &.    C.  L.  LABOR  S  22 


to  require  the  employee  to  justify  his  action  by  showing  that 
the  seuDQe  was  to  effectuate  a  lawful  object  or  purpose.*    According 
to  tlxo   other  view,  a  strike  for  the  purpose  of  obtaining  a  closed  shop 
has  xio't  a  direct  relation  to  the  benefits  that  the  laborers  are  trying 
to  ol>t;edin.    Strengthening  the  forces  of  a  labor  union,  to  put  it  in  a 
bettoxr  condition  to  enforce  its  claims  in  controversies  that  may  after- 
war  <is   arise  with  employers,  is  under  this  view  not  enough  to  justify 
a^  &t;tax;k  upon  the  business  of  an  employer.^*    But  even  under  this 
^^f^^  y  the  compelling  of  an  employer  to  adopt  a  change  in  the  ^stem 
of  tScie  work  is  a  justification  for  a  strike.    Accordingly  a  labor  union 
^^s   ci  right  to  strike  against  the  recognition  in  a  shop  of  a  system 
Q^  piece  work  which  allows  workers  to  employ  helpers,  the  effect  of 
0:^^  system  being  to  deprive  those  not  employing  helpers  of  continuous 
work  in  slack  seasons.    Nor  is  injury  to  the  employer  a  reason  why 
^  strike  to  remedy  such  a  condition  should  be  enjoined.    The  right 
of  the  employer  is  no  more  absolute  in  respect  of  a  condition  of 
employment  like  this  than  it  is  as  to  hours  of  labor  or  rate  of  wages. 
It  is  not  a  subject  as  to  which  he  is  entitled  to  special  protection  against 
an  orderly  and  otherwise  lawful  strike.**    With  respect  to  sympathetic 
strikes  the  paucity  of  authority  prevents  a  statement  of  what  might 
be  regarded  to  be  the  consensus  of  opinion  as  to  their  legality.    There 
can  be  no  doubt  that  the  courts  would  disagree.     The  courts  that 
have  adopted  the  view  that  to  be  lawful  a  strike  must  have  direct  rela- 
tion to  the  benefits  the  striking  employees  are  trying  to  obtain  would 
hold  illegal  a  sympathetic  strike,  that  is,  a  strike  that  is  inaugu- 
rated not  for  the  purpose  of  settling  a  trade  dispute  between  the 
strikers  and  their  employer,  but  for  the  purpose  of  coercing  their 
employer  to  coerce  another  employer  to  settle  a  trade  dispute  between 
the  latter  and  his  employees.**    If  there  is  no  such  trade  dispute  a 
strike  is  not  lawful.** 

22*  Interference  with  Railroad  Company  or  Receiver. — It  has  been 
contended  that  the  rule  permitting  employees  to  strike  for  the  pur- 
pose of  securing  improved  conditions  should  not  be  applied  in  the 
case  of  employees  of  a  railroad  company  which,  under  legislative 
sanction,  constructs  and  maintains  a  public  highway  primarily  for 
the  convenience  of  the  people,  and  in  the  regular  operation  of  which 
the  public  are  vitally  interested,  but  the  contention  has  not  been 
sustained,  and  even  the  fact  that  employees  of  railroads,  may  quit 
under  circumstances  that  would  show  bad  faith  on  their  part  or  a 

9.  Note:  17  L.R.A.(N.S.)  165.  12.  Pickett  v.  Walsh,  192  Mass.  572, 

10.  Folsom  v.  Lewis,  208  Mass.  836,  78  N.  E.  753, 116  A.  S.  R.  272,  7  Ann. 
94  N.  E.  316,  35  L,R.A.(N.S.)  787  and  Cas.  638,  6  L.R.A.(N.S.)  1067  and 
note.  note. 

11.  Minasian  v.  Osborne,  210  Mass.  13.  New  England  Cement  Gun  Co. 
250,  96  N.  E.  1036,  Ann.  Cas.  1912C  v.  McGivern,  218  Mass.  198,  105  N.  E. 
1299.  37  L.R.A.(N.S.)  179  and  note.  885,  L.R.A.1916C  986  and  note. 
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reckless  disregard  of  their  contract  or  of  the  convenience  and  interests 
of  both  employer  and  the  public  will  not  justify  a  departure  from 
the  general  rule  that  equity  will  not  control  the  actual,  affirmative 
performance  of  merely  personal  services.  All  that  can  be  said  is 
that  under  some  circumstances  an  employee  might  be  liable  to  crim- 
inal prosecution  for  loss  of  life  or  limb  by  passengers  or  others 
directly  resulting  from  abandoning  his  post  at  a  time  when  care  and 
watchfulness  were  required  upon  his  part  in  the  discharge  of  a  duty 
he  had  undertaken  to  perform.  But  their  peaceable  co-operation,  as 
the  result  of  friendly  argument,  persuasion,  or  conference  among 
themselves,  in  asserting  the  right  of  each  and  all  to  refuse  further 
service  under  a  schedule  of  reduced  wages,  will  not  be  held  illegal  or 
criminal,  although  they  may  have  so  acted  in  the  firm  belief  and  ex 
pectation  that  their  simultaneous  quitting  without  notice  would  tempo- 
rarily inconvenience  the  receivers  and  the  public.  If  in  good  faith 
and  peaceably  they  exercise  their  right  of  quitting  the  service,  intend- 
ing thereby  only  to  better  their  condition  by  securing  such  wages 
as  they  deem  just,  but  not  to  injure  or  interfere  with  the  free  action 
of  others,  they  cannot  be  legally  charged  with  any  loss  to  the  trust 
property  resulting  from  their  cessation  of  work  in  consequence  of 
the  refusal  of  the  receivers  to  accede  to  the  terms  upon  which  they 
were  willing  to  remain  in  the  service.  Such  a  loss,  under  the  circum- 
.•^tances  stated,  would  be  incidental  to  the  situation  and  could  not  be 
attributed  to  employees  exercising  lawful  rights  in  orderly  ways  or 
to  the  receivers  when  in  good  faith  and  in  fidelity  to  their  trust  they 
declare  a  reduction  of  wages  and  thereby  cause  dissatisfaction  among 
employees  and  their  withdrawal  from  service.  Indeed,  their  right 
as  a  body  of  employees  affected  by  the  proposed  reduction  of  wages 
to  demand  given  rates  of  compensation  as  a  condition  of  their  remain- 
ing in  the  service  is  as  absolute  and  perfect  as  was  the  right  of  the 
receivers  representing  the  aggregation  of  creditors,  stockholders,  and 
other  persons  interested  in  the  trust  property,  and  the  general  public, 
to  fix  the  rates  they  were  willing  to  pay  their  respective  employees.** 
23.  Interference  with  Nonunion  Employee. — ^The  decisions  are  con- 
flicting as  to  the  legality  of  a  strike  for  the  purpose  of  compelling  an 
employer  to  discharge  certain  persons.*'  Under  the  view  that  em- 
ployees have  a  right  to  strike  /or  any  purpose,  the  legality  of  such 
a  strike  cannot  well  be  questioned.**    But  most  of  the  decisions  appear 

14.  Arthur  v.  Oakes,  63  Fed.  310,  24   ployment  in  a  way  to  injure  their  em-  . 
U.  S.  App.  239,  11  G.  C.  A.  209,  25   ployer,  aid  in  enforcing  a  boycott,  in- 
L.R.A.  414.  jure  the  public  and  oppress  other  em- 

Compare    Toledo,    etc.,    B.    Co.    v.   ployees  is  criminal. 
Pennsylvania    Co.,   64    Fed.    746,    19       15.  Note:   Ann.    Cas.    1912C    1304, 
L.R.A.  395,  wherein  it  was  held  that  a  1305. 

combination  o£  railroad  employees  to       16.  J.  F.  Parkinson  Co.  v.  Building 
act  concertedly  in  quitting  their  em-   Trades  Council,  154  Cal.  581,  98  Pad 
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to  proceed  on  the  theory  that  interference  by  a  labor  union  with  the 
employment  of  a  nonunion  workman,  either  by  procuring  his  dis- 
charge or  preventing  his  employment^  may  be  lawful  or  unlawful^ 
and  that  the  lawfulness  of  such  conduct  depends  upon  whether  it  is 
the  legitimate  exercise  of  a  right  on  the  part  of  the  labor  combina- 
tion.*' Where  there  is  a  clash  of  equal  rights  between  fellow  laborers 
each  may  use  any  lawful  means  to  Miforce  those  rights.*®  The  weight 
of  authority  appears  to  uphold  the  right  of  employees,  either  individu- 
ally or  in  combination,  to  quit  working  because  some  fellow  servant 
is  obnoxious  to  them,  when  they  are  not  governed  by  a  contract  of 
service  of  definite  duration.  This  is  on  the  principle  that  employees 
may  choose  both  their  employer  and  their  working  associates;  and 
it  may  well  be  that,  if  not  under  contract,  they  may  leave  an  employ- 
ment when  they  please,  for  any  purpose  they  conceive  to  be  for  their 
welfare,  or  likely  to  aid  in  the  amelioration  of  the  lot  of  the  laboring, 
classes,  if  their  conduct  is  dominated  by  such  a  motive,  rather  than 
by  a  malicious  desire  to  injure  someone  else.  In  recognition  of  this 
principle,  the  right  of  artisans  to  strike  because  a  coemployee  is 
obnoxious  to  them  has  been  often  adjudged,  though  perhaps  it  can- 
not be  said  that  the  current  of  authority  is  unbroken,  in  favor  of  the 
right  to  strike,  when  the  immediate  purpose  is  to  cause  the  discharge 
of  an  obnoxious  fellow  servant,  even  though  the  ultimate  purpose 
may  be  the  attainment  of  better  economic  and  social  conditions.*® 
And  whenever  the  court  can  see  that  a  refusal  of  members  of  an 
organization  to  work  with  nonmembers  may  be  in  the  interest  of  the 
several  members,  it  will  not  assume,  in  the  absence  of  a  finding  to 
the  contrary,  that  the  object  of  such  refusal  was  solely  to  gratify 
malice  and  to  inflict  injury  upon  such  nonmembers.*^  But  where 
the  primary  purpose  of  the  interference  is  to  injure  the  obnoxious 
employee,  it  does  not  constitute  an  exercise  of  the  right  to  choose 
one's  associates,  and  is  therefore  not  justifiable.*  According  to  some 
decisiojis  the  members  of  a  labor  union  cannot,  by  a  strike,  refuse 
to  work  with  another  workman  for  an  arbitrary  cause.*    Under  this 

■ 

1027,  16  Ann.  Cas.  1165,  21  L.R.A.  19.  Note:    42    L.R.A.(N.S.)    1048, 

(N.S.)  560.  1049,  1050. 

17.  Note:  1  British  Rul.  Cas.  515  et  20.  National  Proteetive  Ass'n  of 
seq.                         .  Steam  Fitters,  etc.  v.  Gumming,  170 

One  who  will  lose  his  employment  N.  Y.  315,  63  N.  E.  369,  88  A.  S.  R. 

by  success  of  a  strike  may  maintain  an  648,  58  L.R.A.  135. 

aetion  to  test  itd  validity.    Minasian  1.  Lucke  v.   Clothing  Cutters,  etc., 

V.  Osborne,  210  Mass.  250,  96  N.  E.  Assembly,  etc.,  77  Md.  396,  26  Atl. 

1036,  Ann.  Cas.  1912C  1299,  37  L.R.A.  505,  39  A.  S.  R.  421,  19  L.R.A.  408. 

(N.S.)  179.  Note:  42  L.R.A.(N.S.)  1052. 

18.  Minasian  v.  Osborne,  210  Mass.  2..  Berry  v.  Donovan,  188  Mass.  353, 
250,  96  N.  E.  1036,  Ann.  Cas.  1912C  74  N.  E.  603, 108  A.  S.  R.  499,  3  Ann. 
1299,  37  L.R.A.(N.S.)  179.  Cas.  738,  5  L.R.A.(N.S.)  899;  Pickett 
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view,  a  strike  to  get  rid  of  a  foreman  because  some  of  the  employees 
have  a  dislike  for  him  is  not  a  strike  for  a  l^gal  purpose.'  There 
can  be  no  doubt  that  the  habits,  conduct  or  character  of  an  employee 
rendering  him  an  objectionable  associate  may  be  a  justification  for 
procuring  his  discharge  by  means  of  a  strike.*  The  right  of  one  to 
work  under  unsanitary  conditions  does  not  go  to  the  extent  of  pre- 
venting others  from  striking  in  order  to  secure  a  mitigation  of  these 
conditions,  merely  because  such  a  strike  may  interfere  with  the  desire 
of  the  first  to  continue  to  work  under  those  conditions.  The  same 
principle  applies  where  a  distribution  of  work  discriminates  between 
men  of  average  capacity,  and  gives  an  undue  preference  to  one  over 
another  in  times  when  there  is  a  dearth  of  work.  A  system  of  giving 
out  work  which,  under  existing  conditions,  operates  unjustly  is  a 
condition  of  employment  in  which  all  workmen  affected  by  it  in  a 
particular  shop  may  have  a  legal  interest  Therefore  a  labor  union 
has  a  right  to  strike  against  the  recognition  in  a  shop  of  a  system 
of  piecework  which  allows  workers  to  employ  helpers,  the  effect  of 
which  is,  in  times  of  slack  work,  to  deprive  those  not  employing 
helpers  of  continuous  work,  although  success  may  result  in  throwing, 
out  of  employment  those  who  have  been  employed  merely  at  will  as 
helpers,  and  injure  the  employer.'  A  strike  by  bricklayers  and 
masons  to  refuse  to  lay  brick  and  stone  where  the  work  of  pointing 
is  given  to  others,  and  thereby  to  compel  such  work  to  be  given  to 
such  bricklayers  and  masons,  is  not  unlawful.*  In  some  jurisdictions 
the  right  to  strike  for  the  purpose  of  compelling  the  discharge  of  an 
employee  seems  to  be  subject  to  the  qualification  that  servants  may 
not  lawfully  give  the  employer  the  option  of  dispensing  with  their 
services  or  with  the  services  of  another  employee  whom  tihe  employer 
is  bound  to  retain  for  a  definite  period.' 

24.  Compelling  Employee  to  Join  Union;  Closed  Shop. — As  to 
whether  the  obtaining  of  a  closed  shop  is  a  justification  for  a  strike 
the  authorities  are  conflicting.*  If  it  is  proper  for  workmen  to 
organize  themselves  into  such  combinations  as  labor  unions,  it  must 
necessarily  follow  that  it  is  proper  for  them  to  adopt  any  proper 

V.  Walsh,  1^  Mass.  672,  78  N.  B.  753,  6.  Pickett  v.  Walsh,  192  Mass.  572, 

116  A.  S.  R.  272,  7  Ann.  Gas.  638,  6  78  N.  E.  753, 116  A.  S.  R.  272,  7  Ann. 

L.R.A.(N.S.)  1067.  Gas.  638,  6  L.R.A.(N.S.)  1067. 

3.  DeMinico  y.  Graig,  207  Mass.  593,  7.  Read  v.  Friendly  Society  of  Op- 
94  N.  E.  317,  42  L.R.A.(N.S.)  1048.  erative  Stonemasons   [190212  K.  B. 

4.  Berry  v.  Donovan,  188  Mass.  353,  732,  71  L.  J.  K.  B.  994,  51  W.  R.  115, 
74  N.  E.  603, 108  A.  S.  R.  499,  3  Ann.  87  L.  T.  N.  S.  493,  19  Times  L.  Rep. 
Gas.  738,  5  L.R.A.(N.S.)  899.  20,  66  J.  P.  822,  1  British  Rul.  Gas. 

Note:   42  L.R.A.(N.S.)   1052.     •        503. 

5.  Minasian  v.  Osborne,  210  Mass.       Note:  42  L.R.A.(N.S.)  1050. 

250,  96  N.  E.  1036,  Ann.  Gas.  1912G       8.  Notes:  17  L.R.A.(N.S.)-  169;  4S 
1299  and  note,  37  L.R.A.(N.S.)    179  L.R.A.(N.S.)  1051,  1053,  1064. 
and  note. 
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means  to  preserve  that  organization.  If  the  securing  of  the  closed 
shop  is  deemed  by  the  members  of  a  labor  miion  of  the  utmost 
importance  and  necessary  for  the  preservation  of  their  organization, 
through  which,  alone,  they  have  been  enabled  to  secure  better  wages 
and  better  working  conditions,  and  if  to  secure  that  is  the  primary 
object  of  the  threat  to  strike,  even  though  in  the  successful  prosecution 
of  the  object  of  the  combination  injury  may  result  incidentally  to 
nonunion  men  through  the  loss  of  their  positions,  that  object  does 
not  become  unlawful.*  However,  under  the  view  adopted  by  some 
courts  that  a  strike  is  lawful  only  in  a  case  of  direct  competition,  a 
strike  for  the  purpose  of  obtaining  a  closed  shop  is  not  justifiable 
because  it  cannot  be  said  that  union  employees  are  competing  with 
nonunion  employees.  By  these  courts  a  strike  for  such  a  purpose 
is  also  considered  Ulegal  for  other  reasons.^® 

25.  Interference  with  Union  Workman. — ^A  labor  union  and  its 
officers  or  members  are  not  liable  for  procuring  the  discharge  of  a 
member  of  the  union  by  presenting  to  the  employer  the  alternative 
of  dispensing  with  his  services  or  those  of  the  other  members  of  the 
union,  since,  by  becoming  a  member,  he  must  be  deemed  to  have 
consented  to  the  exercise  of  its  discipline  in  furtherance  of  its  lawful 
purposes.  A  member  of  a  labor  union  may  give  his  consent  to  its 
discipline  to  be  exercised  in  furtherance  of  a  lawful  purpose.  If  a 
union  may  lawfully  agree  with  an  employer  that  none  but  membeis 
of  a  union  shall  be  employed  in  his  shop,  a  member  of  a  union  may 
agree  that  upon  his  being  in  due  course  suspended  from  membership 
in  the  association  after  a  proper  conviction  upon  charges  submitted 
and  tried  in  accordance  with  its  rules,  he  should  lose  his  place  of 
employment  and  his  opportunity  of  gaining  other  employment  within 
the  district.  The  ground  assigned  for  this  doctrine  suggests  its  limita- 
tions, which  are  that  the  disciplinary  proceedings  must  be  in  good 
faith,  according  to  the  by-laws  of  the  union,  and,  it  would  seem,  for 
some  legitimate  reason.**  The  enforcing  of  the  payment  of  arrears 
or  defalcations  by  a  former  officer  of  the  union  is  not  such  an  object 

9.  Kemp  v.  Division  No.  241,  Galen,  152  N.  Y.  33,  46  N.  E.  297,  67 
Amalgmated  Ass'n  of  St.,  etc.,  Ry.,  A.  S.  R.  496,  37  L.R.A.  802. 
255  111.  213,  99  N.  E.  389,  Ann,  Cas.  10.  Berry  v.  Donovan,  188  Mass. 
1913D  347;  Gray  v.  Building  Trades  363,  74  N.  E.  603,  108  A.  S.  R.  499,  3 
Council,  91  Minn.  171,  97  N.  W.  663,  Ann.  Cas.  738,  5  L.R.A.(N.S.)  899; 
1118,  103  A.  S.  R.  477,  1  Ann  Cas.  Erdman  v.  Mitchell,  207  Pa.  St.  79, 
172,  63  L.R.A.  753;  National  Protec-  56  Atl.  327,  99  A.  S.  R.  783,  63  L.R.A. 
tive    Ass'n   of   Steamfitters   v.    Cum-  534. 

ming,  170  N.  Y.  315,  63  N.  E.  369,  88  11.  Brennan  v.  United  Hatters  of 
A.  S.  R.  648,  58  L.R.A.  135 ;  Roddy  North  America,  Local  No.  17,  73  N.  J. 
V.  United  Mine  Workers  of  America,  L.  729,  65  Atl.  165,  118  A.  S.  R.  727, 
41  Okla.  621,  139  Pac.  126,  L.R.A.  9  Ann.  Cas.  698,  9  L.R.A.(N.S.)  254. 
1915D   789,  distinguishing  Curran  v.       Note:  42  L.R.A.(N.S.)  1056. 
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83  will  justify  its  officers  in  combining  to  prevent  him  from  obtain- 
ing  any  employment  in  his  trade  or  calling,  to  his  injury.^' 

Other  Means 

26.  Acts  Done  Pursuant  to  Strike. — ^A  lawful  strike  may  be 
enforced  by  peaceful  means.  There  is,  however,  authority  to  the 
effect  that  where  a  strike  is  for  an  illegal  piupose  the  strikers  may 
be  enjoined  from  doing  any  acts,  peaceful  or  otherwise,  in  further- 
ance thereof.**  But  in  most  of  the  cases  which  courts  have  had 
occasion  to  pass  on,  the  question  was  whether  the  means  adopted  to 
enforce  a  strike  were  lawful.  The  mere  fact  that  some  of  the  means 
are  regarded  as  illegal  does  not  always  render  the  strike  unlawful. 
Men  should  not  be  denied  the  right  to  pursue  a  legitimate  end  in  a 
legitimate  way  simply  because  they  may  have  overstepped  the  mark 
and  trespassed  on  the  rights  of  their  adversary.  Damages  for  having 
crossed  is  all  that  the  adversary  can  be  entitled  to  ask.  Therefore 
the  employment  of  assault  and  duress  in  the  progress  of  the  strike 
should  be  attributed  to  a  combination  to  accomplish  a  lawful  end 
by  unlawful  means,  rather  than  that  the  employment  of  unlawful 
means  should  be  taken  as  proof  that  the  end  sought  to  be  accom- 
plished by  such  means  was  itself  unlawful.  Nor  will  the  employment 
of  assault  and  duress  by  members  of  labor  unions  in  furthering  a 
strike  undertaken  against  the  representatives  of  a  certain  line  of 
business  in  a  certain  city  to  enforce  demands  with  respect  to  wages, 
time,  work,  apprentices,  etc.,  be  regarded  as  within  the  terms  of  a 
statute  making  it  illegal  to  combine  for  the  purpose  of  "doing  harm 
maliciously  for  the  sake  of  the  harm  as  an  end  in  itself,"  so  as  to 
make  illegal  the  whole  strike.**  Similarly,  where  a  labor  union 
orders  a  peaceful  strike  and  a  great  majority  of  the  union's  members 
conduct  the  strike  in  a  lawful  and  peaceable  manner,  the  strike  is  not 
rendered  unlawful  by  the  fact  that  a  small  number  of  the  members 
act  on  their  own  initiative  in  an  unlawful  manner.*' 

27*  Force  or  Intimidation. — Force  or  intimidation  can  never  be 
recognized  as  a  lawful  modus  operandi  in  the  propagation  of  any 
doctrine  or  cult,  or  for  the  assertion  or  prosecution  of  any  right. 
Accordingly,  the  law  does  not  permit  either  party  to  a  labor  dispute 
to  use  force,  violence,  threats  of  force  or  violence,  intimidation,  or 

12.  Giblan  v.  National  Amalgamated  14.  Milwaukee  Iron  Molders'  Union 
Laborers'  Union  [1903]  2  K.  B.  600,  No.  125  v.  Allis-Chalmers  Co.,  166  Fed. 
72  L.  J.  K.  B.  907,  89  L.  T.  N.  S.  386,  45,  91  C.  C.  A.  631,  20  L.R.A.(N.S,) 
19  Times  L.  Rep.  708,  1  British  Rul.  315. 

Cas.  528.  15.  Karges  Furniture  Co.  v.  Amalg- 

13.  Reynolds  v.  Davis,  198  Mass.  amated  Woodworkers  Local  Union  No. 
294,  84  N.  E.  457,  17  L.R.A.(N.S.)  131, 165  Ind.  421,  75  N.  E.  877,  6  Ann. 
162.              '  Cas,  829,  2  L.R.A.(N.S.)  788. 
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coercion.  ^^  The  flow  of  labor  to  the  employer  must  Got  be  obstructed 
by  intimidation  or  coercion  produced  by  means  of  injury  to  person 
or  property,  or  by  threats  of  such  injury.^'  Accordingly,  any  com- 
bination on  the  part  of  the  employees  of  the  receivers  of  a  railroad 
would  be  illegal  which  has  for  its  object  to  cripple  the  property  in 
the  hands  of  the  receivers  and  to  embarrass  the  operation  of  the  rail- 
roads under  their  management,  either  by  disabling  or  rendering  unfit 
for  use,  engines,  cars  or  other  property  in  their  hands,  or  by  inter- 
fering with  their  possession,  or  by  actually  obstructing  their  control 
and  management  of  the  property,  or  by  using  force,  intimidation, 
threats  or  other  wrongful  methods  against  the  receivers  or  their  agents 
or  aga^st  employees  remaining  in  their  service,  or  by  using  like 
methods  to  cause  employees  to  quit  or  prevent  or  deter  others  from 
entering  the  service  in  place  of  those  leaving  it.*'  In  some  juris- 
dictions it  is  a  criminal  offense  to  use  force  or  intimidation  to  prevent 
any  persoYi  from  employing  others  or  to  prevent  workmen  from  enter- 
ing or  remaining  in  another's  employ.**  It  has  been  said,  moreover, 
that  if  two  or  more  persons  combine  to  prevent,  by  violence  and 
intimidation,  an  employer  from  retaining  or  employing  certain  per- 
sons, or  employees  from  entering  into  his  service,  it  is  a  criminal 
conspiracy  at  common  law.**  It  has  likewise  been  stated  that  every 
attempt  by  force,  threat,  or  intimidation  to  deter  or  control  an  em- 
ployer in  the  determination  of  whom  he  will  employ,  or  what  wages 
he  will  pay,  is  an  act  of  wrong  and  oppression,  and  that  any  and  every 
combination  for  such  a  purpose  is  an  unlawful  conspiracy.*  More- 
over, there  can  be  no  doubt  that  it  is  unlawful  to  prevent  workmen 
from  entering  one's  employ  by  means  of  intimidation  or  to  cause 
workmen  to  leave  their  employment  by  such  means.*  To  constitute 
such  intimidation  it  is  not  necessary  that  there  should  be  any  oven 
act  of  violence,  or  any  direct  threat  by  word  of  mouth.    It  is  enough 

16.  CcBur  D'Alene  Consolidated,  etc.,  18.  Arthur  v.  Oakes,  63  Fed.  310, 
Co.  V.  Wadner*8  Miners  Union,  51  FeU.  24  U.  S.  App.  239,  11  C.  C.  A.  209, 
260,   19    L.R.A.    382  J    My   Maryland  25  L.R.A.  414. 

Lodge  No.  186  of  Machinists  v.  Adt,       19.  Jones  v.  E.  Van   Winkle  Gin, 

100  Md.  238,  59  Atl.  721,  68  L.R.A.  etc.,  Works,  131  Ga.  336,  62  S.  E.  236, 

752;  Beck  v.  Railway  Teamsters'  Pro-  127   A.   S.   R.  235,  17  L.R.A. (N.S.) 

toctive  Union,  118  Mich.  497,  77  N.  848;  Vegelahn  v.  Guntner,  167  Mass. 

\V.  13,  74  A.  S.  R.  421,  42  L.R.A.  407:  92.  44  N.  E.  1077,  57  A.  S.  R.  443,  35 

.    Gray  v.  Buildinf?  Trades  Council,  <)1  L.R.A.  722;  State  v.  Stewart,  59  Vt. 

Minn.  171,  97  N.  W.  663,  1118.  103  273,  9  Atl.  559,  59  Am.  Rep.  710. 
A.  S.  R.  477,  1  Ann.   Cas.  172,   iiS       20.  State  v.  Stewart,  59  Vt.  273,  9 

L.R.A.  753;  George  Jonas  Glass  Co.  Atl.  559,  59  Am.  Rep.  710  and  note. 
V.  Glass  Bottle  Blowers'  Ass'n,  77  N.       1.  Crump's  Case,  84  Va,  927,  6  S. 

J.  Eq.  219,  79  Atl.  262,  41  L.R.A.  E.  620, 10  A.  S.  R.  895. 
(N.S.)  4'J5.  2.  Milwaukee  Iron  Molders'  Union 

17.  L.  D.  Willcutt,  etc.,  Co.  v.  Dris-  No.  125  v.  Allis-Chalmers  Co.,  166  Fed. 
coll,  200  Mass.  110,  85  N.  E.  897,  23  45,  91  C.  C.  A.  631,  20  L.R.A.(N.S.) 
L.R.A.(N.S.)  1236.                            '  315;  State  v.  Stockford,  77  Conn.  227, 
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if  the  attitude  of  those  engaged  in  the  overt  act  is  intimidating,  and 
this  may  be  shown  by  the  number  of  the  strikers,  their  tnethods, 
their  placards,  their  circulars,  and  their  devices.'  Words  or  acts 
which  are  calculated  and  intended  to  cause  an  ordinary  person  to 
fear  an  injury  to  his  person,  business,  or  property,  are  equivalent  to 
threats.*  A  statement  by  a  representative  of  a  union  that  an  employer 
may  expect  trouble  in  his  business  has  been  held  to  mean  that  if 
peaceful  measures  fail,  the  employer  may  reasonably  expect  that 
unlawful  physical  injury  may  be  done  to  his  property ;  and  that,  by 
the  use  of  vile  and  opprobrious  epithets  and  other  annoying  conduct, 
and  actual  and  threatened  personal  violence,  attempts  will  be  made 
to  intimidate  those  who  enter  or  desire  to  enter  his  emplo^.*  On 
the  other  hand,  it  has  been  decided  that  threats  made  by  an  agent  of 
a  labor  organization  during  a  dispute  with  an  employer  of  labor,  to 
the  effect  that  the  organization  will  drive  him  out  of  business  if  he 
does  not  observe  its  rules,  amount  at  most  to  evidence  that  the  course 
pursued  by  the  organization  is  dictated  by  a  malicious  purpose  to 
injure  the  employer,  rather  than  by  a  desire  to  benefit  its  own  mem- 
bers, and,  even  if  such  malicious  purpose  exists,  it  cannot  render 
unlawful  acts  of  the  organization  which  are  lawful  in  themselves.* 

28.  Boycotting. — ^The  "boycott,"  which  is  a  species  of  ostracism, 
is  sometimes  one  of  the  means  adopted  to  make  a  strike  effective. 
Whatever  may  be  the  date  of  the  origin  of  boycotting,  the  word  itself 
is  a  new  one  in  our  jurisprudence.  It  takes  its  name  from  Captain 
Boycott,  who  in  1880,  while  a  land  agent  in  Ireland,  gave  offense  to 
the  peasantry,  and  was  made  to  feel,  as  a  consequence,  the  full  force 

58  Atl.  769, 107  A.  S.  R.  28;  Jones  v.  O'Nen  v.  Behauna,  182  Pa.  St.  236,  37 

E.  Van  Winkle  Gin,  etc..  Works,  131  Atl.  843,  61  A.  S.  R.  702  and  note, 

Ga.  336,  62  S.  E.  236,  127  A.  S.  R.  38  L.R.A.  382. 

235,  17  L.R.A.(N.S.)  848;  O'Brien  v.  Note:  12  L.R.A.  195. 

People,  216  111.  354,  75  N.  E.  108, 108  4.  State  v.  Stockford,  77  Conn.  227, 

A.  S.  R.  219,  3  Ann.  Cas.  966;  Un-  68  Atl.  769, 107  A.  S.  R.  28;  Vegelahn 

derhiU  v.  Murphy,  117  Ky.  640,  78  S.  v.  Guntner,  167  Mass.  92,  44  N.  E. 

W.  482,  111  A.  S.  R.  262,  4  Ann.  Cas.  1077,  57  A.  S.  R.  443,  35'L.RA.  722; 

780;    Hamilton-Brown    Shoe    Co.    v.  Comellier  v.   Haverhill   Shoe  Mfgr's 

Saxey,  131  Mo.  212,  32  S.  W.  1106,  52  Ass'n,  221  Mass.  554,  109  N.  E.  643, 

A.  S.  R.  622;  Murdock  v.  Walker,  152  L.R.A.1916C    218;    Beck   v.    Railway 

Pa.  St.  595,  25  Atl.  492,  34  A.  8.  R.  Teamsters'  Protective  Union,  118  Mich. 

678.  497,  77  N.  W.  13,  74  A.  S.  R.  421,  42 

Note:  Ann.  Cas.  1912B  1165.  LiR.A.  407. 

8.  Sherry  v.  Perkins,  147  Mass.  212,  5.  Plant  v.  Woods,  176  Mass.  492, 

17  N.  E.  307,  9  A.  S.  R.  689;  Ideal  57  N.  E.  1011,  79  A.  8.  E.  330,  51 

Mfg.  Co.  V.  Ludwig,  149  Mich.  133,  L.R.A.  339. 

112  N.  W.  723, 119  A.  S.  R.  656;  Gray  6.  J.  P.  Parkinson  Co.  t.  Building 

V.  Building  Trades  Council,  91  Minn.  Trades  Council,  154  Cal.  681,  98  Pac. 

171,  97  N.  W.  663, 1118,  103  A.  S.  R.  1027,  16  Ann.  Cas.  1166,  21  L.BJL, 

477,  1  Ann.  Cas.  172,  63  L.R.A.  453:  (N.S.)  550. 
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of  this  form  of  social  interdiction.'  The  word  ''boycott/'  by  reason 
of  the  circumstances  imder  which  it  originated,  and  the  extent  to 
which  the  means  used  to  accomplish  the  purpose  of  the  parties  engaged 
in  it  were  carried,  is  commonly  supposed  to  involve  unlawful  means. 
But  this  is  not  necessarily  so.®  The  verb  ''to  boycott"  does  not  neces- 
sarily signify  that  the  do^rs  employ  violence,  intimidation,  or  other 
unlawful  coercive  means ;  it  may  be  correctly  used  in  the  sense  of  the 
act  of  a  combination,  in  refusing  to  have  business  dealings  with 
another  until  he  removes  or  ameliorates  conditions  which  are  deemed 
inimical  to  the  welfare  of  the  members  of  the  combination,  or  some 
of  them,  or  grants  concessions  which  are  deemed  to  make  for  that 
purpose.*  However,  the  term  boycott,  as  generally  understood,  is  a 
combination  to  harm  one  person  by  coercing  others  to  harm  him.^^ 
As  applied  to  labor  unions,  "boycott"  is  generally  defined  as  an 
attempt,  by  arousing  a  fear  of  loss,  to  coerce  others,  against  their 
will,  to  withhold  from  one  denominated  unfriendly  to  labor  their 
beneficial  business  intercourse.^*  A  boycott  has  been  defined  to  be 
a  combination  of  several  persons  to  cause  a  loss  to  a  third  person  by 
causing  others  against  their  will  to  withdraw  from  him  their  beneficial 
business  intercourse  through  threats  that,  unless  a  compliance  with 
their  demands  be  made,  the  persons  forming  the  combination  will 
cause  loss  or  injury  to  him;  or  an  organization  formed  to  exclude 
a  person  from  business  relations  with  others  by  persuasion,  intimida- 
tion and  other  acts,  which  tend  to  violence,  and  thereby  cause  him 
through  fear  of  resulting  injury  to  submit  to  dictation  in  the  manage- 
ment of  his  affairs.  From  this  definition  it  appears  that  the  vital 
element  in  a  boycott  is  intimidation  and  coercion.  It  must  appear 
that  the  means  used  are  of  a  threatening  nature  and  are  intended  to 
overcome  the  will  of  others  and  compel  them  to  do  or  refrain  from 
doing  that  which  they  would  or  would  not  otherwise  have  done. 
Where  such  is  the  case  the  combination  is  regarded  as  a  conspir- 
acy to  interfere  with  property  rights.**  While  violence  or  threats 
thereof  frequently  accompany  a  boycott,  yet  it  is  not  essential  that 
physical  force,  or  the  threat  thereof,  be  present  in  order  to  constitute 
a  boycott.    But  the  things  done  or  the  words  spoken  must  be  intended 

7.  Crump's  Case,  84  Va.  927,  6  S.  v.  Buck's  Stove,  etc.,  Co.,  33  App.  Cas. 
E.  620, 10  A,  S.  E.  895.  (D.  C.)  83,  32  L.R.A.(N.S.)  748. 

Notes:  76  Am.  Dec.  783;  103  A.  S.  11.  Casey  v.  Cincimiati  Typographi- 

R.  489.  cal  Union  No,  3, 45  Fed.  135, 12  L.R.A. 

8.  State  V.  Van  Pelt,  136  N.  C.  633,  193;  Crump's  Case,  84  Va-  927,  6  S. 
49   8.  E.  177,  1  Ann.   Cas.  495,  68  E.  620,  10  A.  S.  R.  895. 

L.R.A.  760.  Note:  16  L.R.A.(N.S.)  85. 

9.  Lindsay  v.  Montana  Federation  12.  Gray  v.  Building  Trades  Coun- 
of  Labor,  37  Mont.  264,  96  Pac,  127,  cil,  91  Minn.  171,  97  N.  W.  663,  1118, 
127  A.  S.  R.  722, 18  L.R.A.(N.S.)  707.  103  A.  S.  R.  477  and  note,  1  Ann.  Cas. 

10.  American  Federation  of  Labor   172  and  note,  63  L.R.A.  753. 
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and  naturally  tend  to  overcome  the  will  of  others,  and  to  induce 
them  to  do  or  not  to  do  the  things  which  those  in  the  combination 
desire.**  The  fact  that  the  boycott  interferes  merely  with  one  branch 
of  a  merchant's  business  is  merely  a  difference  of  degree  and  not  of 
kind.**  The  interference  is  held  by  many  of  the  authorities  unlaw- 
ful although  it  does  not  affect  existing  contract  relations.  The  wrong- 
ful interference  with  one's  business  and  prospective  customers  is  as 
much  an  infringement  of  his  rights  as  though  contractual  relations 
actually  existed  and  were  interfered  with.** 

29.  Refusal  to  Patronize  Employer. — The  right  of  an  individual 
employee  to  refuse  to  deal  with  his  employer  is  not  open  to  doubt. 
According  to  the  weight  of  authority,  the  fact  that  a  member  of  a  labor 
organization  exercises  this  riglit  in  concert  with  his  comembers  does 
not  render  his  otherwise  lawful  act  unlawful,  or  make  concerted  action 
in  this  regard  a  wrongful  conspiracy,  at  least  if  such  members  are 
interested  in  bringing  to  a  successful  issue  an  industrial  controversy 
between  members  of  a  labor  organization  and  the  person  or  manu- 
facturer whose  product,  by  a  concerted  action,  such  members  had 
ceased  to  use.  It  is  a  combination  merely  to  regulate  their  own  affairs 
<'uid  ought  to  be  treated  as  lawful  although  others  may  be  affected 
thereby.**  There  is,  however,  a  decision  to  the  effect  that  the  fact 
that  each  member  of  a  labor  union  has  a  right  to  withdraw  his 
patronage  from  a  given  concern  and  those  who  deal  with  it  does  not 
make  valid  a  combination  of  all  the  members  to  do  the  same  thing 
by  concert  of  action.*' 

30.  Ordering  Union  Employees  Not  to  Serve  Employer. — In  a  num- 
ber of  decisions  the  question  has  been  raised  whether  it  is  lawful  for 
a  labor  union  to  order  its  employees  not  to  serve  a  particular  employer. 
One  court  has  reached  the  conclusion  that  the  imposition  of  fines 
upon  members  of  a  labor  union  to  compel  them  to  join  a  strike  has 
the  effect  of  intimidating  such  persons  and  is  therefore  unlawful.^® 
But  this  conclusion  is  opposed  to  practically  all  of  the  decisions  on 

13.  Meier  v.  Speer,  96  Ark.  618, 132  16.  Wilson  v.  Hey,  232  111.  389,  83 
S.  W.  988,  32  L.R.A.(N.S.)  792;  N.  E.  928,  122  A.  S.  R.  119,  13  Ann. 
American  Federation  of  Labor  v.  Cas.  82,  16  L.R.A.(N.S.)  85;  Lindsay 
Buck's  Stove,  etc.,  Co.,  33  App.  Cas.  v.  Montana  Federation  of  Labor,  37 
(D.  C.)  83,  32L.R.A.(N.S.)  748:Beck  Mont.  264,  96  Pac.  127,  127  A.  S. 
V.  Railway  Teamsters'  Protective  Un-  R.  722,  18  L.R.A.(N.S.)  707. 

ion,  118  Mich.  497,  77  N.  W.  13,  74  Notes:  1  Ann.  Cas.  177;  32  L.R.A. 

A.  S.  R,  421,  42  L.R.A.  407.  (N.S.)  749. 

14.  Bumham  v.  Dowd,  217  Mass.  17.  American  Federation  of  Labor 
351,  104  N.  E.  841,  51  L.R.A.(N.S.)  v.  Buck's  Stove,  etc.,  Co.,  33  App. 
778.  Cas.  (D.  C.)  83,  32  L.R.A.(N.S.)  748. 

15.  Gray  v.  Building  Trades  Coun-  IB.  L.  D.  Willcutt,  etc.,  Co.  v.  Dris- 
oil  91  Minn.  171,  97  N.  W.  663,  1118,  coll,  200  Mass.  110,  85  N.-  E.  897,  23 
103  A.  S.  R.  477,  1  Ann.  Cas.  172,  63  L.R.A.(N.S.)  1236. 

L.R.A.  753. 
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^6  aisbject    The  decisions  are  practically  m  harmony  in  holding 
^bat  it   ±s  within  the  power  of  labor  unions^  and  it  is  lawful  for  them, 
^  UistviTuct  or  order  their  members  not  to  accept  employment  with 
^  ^dxvidual,  or  to  continue  in  such  person's  employment,  where 
^^  aot^xon  of  a  union  is  justifiable  in  the  sense  that  it  is  to  promote 
we  i^oX:f  are  of  the  members  of  the  union.    Accordingly,  the  enforcing 
^^*    V>y-law  forbidding  members  of  the  union  to  serve  one  who  has 
bx^/^^:tck.    a  contract  with  its  members  does  not'  amount  to  intimidation. 
I^^^^^^^X"  a  fine  nor  other  disciplinary  action  under  such  by-law  would 
b^  ^^^l^awful  as  to  members  who  voluntarily  subject  themselves  to  the 
^^^"^^i^ivOn  of  such  by-law.    They  are  left  free  to  enter  the  employment 
o*  ^*i^   prescribed  employer,  although  practically  they  are  compelled 
\fi  ^u.f>ose  between  the  benefits  of  such  employment  and  membership 
\0    t^e  union.^*    Similarly,  it  has  been  decided  that  a  labor  union 
tp^^  lawfully  order  its  members  not  to  work  on  premises  where  work 
^,J^ixig  dcme  by  employers  who  are  deemed  to  be  unfair  to  imion 
\woT.     Moreover,  it  is  not  unlawful  for  members  of  a  labor  union 
^  go  upon  premises,  with  the  owner's  permission,  for  the  purpose 
^^  xxotifying  or  ordering  their  associates  to  desist  from  work  thereon, 
^^less  their  conduct  is  so  persistent  and  annoying  to  the  owner  or 
contractor  as  to  constitute  a  nuisance.*®    While  it  is  a  technical  tres- 
pass for  an  agent  of  a  labor  organization  to  enter  upon  the  premises 
of  an  employer  of  labor  for  the  purpose  of  calling  out  the  latter's 
employees  on  a  strike,  for  which  the  owner  of  the  premises  might 
recover  nominal  damages  in  an  action  at  law,  such  conduct  furnishes 
no  ground  for  an  injunction,  in  the  absence  of  a  threatened  repetition 
of  die  act.^    Under  a  statute  maJdng  it  a  misdemeanor  for  any  one 
by  force,  threats,  or  intimidation  to  prevent,  or  endeavor  to  prevent, 
any  employee  from  continuing  his  work,  the  act  of  the  execuuve 
committee  of  a  labor  union  in  entering  the  premises  of  a  person  and 
ordering  all  members  of  the  union  then  and  there  at  work  to  cease 
further  work  under  penalty  of  being  dealt  with  according  to  the  laws 
and  regulations  of  the  union  is  not  unlawful  in  the  absence  of  intimi- 
dation, threats,  or  violence.'     Moreover,  although  threats  made  by 
individual  strikers  against  other  members  of  their  union  who  have 
spoken  of  returning  to  work  may  justify  an  injunction  against  the 
individuals  making  the  threats,  they  do  not  warrant  an  injunction 
against  the  union  or  against  members  thereof  who  have  made  no 

19.  Rhodes  Bros.  Co.  ▼.  Musicians'    Lit  .A.  753. 

Protective  Union  Local  No.  .198,  etc.,  1.  J.  F.  Parkinson  Co.  y. .  Building 

37  R.  1.  281,  92  Atl.  641,  L.R.A.1916E  Trades  CouncU,  154  Cal.  581,  98  Pac. 

1037  and  note.  1027,  16  Ann.  Cas.  1165,  21  L.R.A. 

Note:  23  L.R.A.(N.S.)  1237.  (N.S.)  550. 

20.  Gray  v.  Building  Trades  Coun-  2.  Longshore  Printing  Co.  v.  Howell, 
eil,  91  Minn.  171,  97  N.  W.  663, 1118,  26  Ore.  527,  38  Pac.  547,  46  A.  S.  R*, 
103  A.  S.  R.  477,  1  Ann.  Cas.  172,  63  640,  28  L.R.A.  464. 
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threats.'  But  in  a  jurisdiction  where  the  right  to  recover  damages 
for  interference  with  contract  relations  is  recognized,  it  has  been  held 
it  is  no  defense  to  such  an  action  that  the  defendant  acted  in  obedience 
to  the  by-laws  of  a  union  of  which  he  and  the  employees  were  mem- 
bers, but  of  which  the  employer  was  not  a  member.*  It  has  likewise 
been  decided  that  the  officers  and  executive  council  of  a  federation 
of  miners  are  liable  in  damages  for  procuring  the  members  of  the 
federation  to  stop  work  on  certain  days  in  breach  of  their  contracts 
of  employment  and  without  notice  to  their  employers,  it  being  no 
defense  that  the  wrong  thus  committed  was  done  without  malice  or 
ill  will  towards  the  employers  and  for  the  sole  purpose  of  keeping  up 
the  price  of  coal  and  the  wages  of  the  miners.*    ^ 

31.  Refusal  to  Handle  Employer's  Material  or  to  Work  on  Same 
Job. — There  is,  however,  some  difference  of  opinion  as  to  the  right  of 
a  labor  union  to  direct  its  members  not  to  handle  the  products  of  an 
employer  who  is  deemed  to  be  unfair  to  union  labor.  In  the  best 
considered  cases  such  conduct  on  the  part  of  a  labor  union  is  not 
regarded  as  amounting  to  unlawful  coercion.  Employees  are  under 
no  obligation  to  work  material  purchased  from  an  objectionable 
employer/  Striking  employees  cannot  be  enjoined  from  inducing 
employees  in  factories  by  which  their  former  employer  is  attempting 
to  get  the  work  done  to  fill  his  contracts  to  refuse  to  work  on  it, 
although  it  results  in  the  owners  of  such  factories  breaking  their 
contracts.  If  the  employer  has  the  right  to  call  to  his  aid  other 
employees  to  the  end  that  the  necessary  element  of  labor  may  enter  into 
his  product,  the  employees  have  the  reciprocal  right  of  seeking  the  aid 
of  fellow  employees  to  prevent  the  accomplishment  of  that  end.'  The 
sending,  by  a  labor  union,  of  notices  to  patrons  of  a  concern  against 
which  a  strike  has  been  declared,  notifying  them  that  the  concern 
is  unfair,  and  that  union  men  will  not  handle  material  furnished 
by  it,  which  causes  the  patrons  to  cancel  orders  for  materials  to  be 
furnished  by  the  concern,  is  not  without  justification,  so  as  to  bring 
the  union  within  the  rule  that  one  who,  without  justification,  induces 
another  to  break  his  contract  with  a  third  person  is  responsible  in 
damages  to  the  latter.®     The  mere  refusal  by  members  of  a  labor 

3.  J.  F.  Parkinson  Co.  v.  Btiilding  49  S.  E.  177,  1  Ann.   Cas.  495,  68 
Trades  Conncil,  154  Cal.  581,  98  Pae.   L.R.A.  670. 

1027,  16  Ann.  Cas.  1166,  21  L.R.A.  Notes:    12    L.RJL.(N.S.)    645;    51 

(N.S.)  550.  L.BJL.(N.S.)  778. 

4.  Branch  y.  Roth,  10  Ont.  L.  Rep.  7.  Milwaukee  Iron  Holders'  Union 
284,  4  Ann.  Cas.  1024.  No.  125  v.  Allis-Chahners  Co.,  166  Fed. 

6.  South  Wales  Miners'  Federation  45,  91  C.  C.  A.  631,  20  LJl.A.(N.S.) 
V.  Glamorgan  Coal  Co.  [1905]  A.  C.  315. 

239,  74  L.  J.  K.  B.  525,  53  W.  R.  593,  8.  J.  F.  Parkinson  Co.  v.  Building 
92  L.  T.  N.  S.  710,  21  Times  L.  Rep.  Trades  Council,  154  Cal.  581,  98  Pac. 
441,  2  Ann.  Cas.  436,  1  British  Rul.  1027,  16  Ann.  Cas.  1165,  21  L.R.A. 
Cas.  1.  (N.S.)  550. 

6.  State  ▼.  Van  Pelt,  136  N.  C.  633, 
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to  lay  stone  for  the  foundation  of  a  building  in  case  an  employer 
oT  ii^onunion  labor  securee  the  contract  for  the  superstructure,  which 
causes  their  employer  to  refuse  to  lay  the  foundation  in  that  event, 
80  tbd.t  the  nonunion  contractor  is  deprived  of  the  opportunity  to  do 
the   work,  does  not  give  him  a  right  of  action  for  the  resulting  dam- 
ag^s,^     Other  courts  have  regarded  the  refusal  of  a  labor  union  to 
^\o^r    its  members  to  handle  the  products  of  a  particular  employer 
«sVxa.ving  the  effect  of  coercing  the  customers  of  the  employer.    They 
bave  accordingly  decided  that  a  labor  union  is  guilty  of  an  ill^al 
boycott  by  notifying,  in  pursuance  of  a  conspiracy  to  injure  the 
business  of  one  against  whom  a  strike  has  been  declared,  customers 
of  such  person  that  its  members  will  not  handle  material  furnished 
by  him,  and  that  any  attempt  on  their  part  to  force  them  to  do  so  will 
cause  a  strike  to  be  called  against  them.^^    There  is  also  authority 
to  the  effect  that  members  of  a  labor  organization,  employees  of  a 
railroad  company,  and  the  officers  of  such  organization  though  not 
such  employees,  who,  by  threatening  to  withhold  their  labor  from 
such  company  unless  it  violates  the  Interstate  Commerce  Act  by  refus- 
ing to  accept  cars  containing  interstate  freights  from  another  road 
with  which  such  organization  is  in  conflict,  cause  it  to  refuse  to  accept 
such  freights,  are  civilly  liable  to  the  latter  road  for  any  loss  inflicted 
in  pursuance  of  their  conspiracy.** 

32.  Persuading  Employees  to  Quit  or  Not  to  Enter  Employment. — 
Following  the  rule  relating  to  the  enticing  of  servants,  the  courts  of 
one  or  two  jurisdictions  have  reached  the  conclusion  that  it  is  unlaw- 
ful for  striking  employees  to  persuade  employees,  even  by  peaceable 
means,  from  continuing  in  their  employment,  although  such  employ- 
ment is  only  at  will,  and  that  a  statute  making  such  conduct  lawful 
is  unconstitutional  because  it  violates  the  property  rights  of  the 
employer.**  As  employees  at  will  would  have  the  right  to  leave 
at  any  time,  it  would  seem  that,  as  no  action  could  be  maintained 
against  them  for  leaving,  none  can  be  maintained  against  one  who 
induces  them  to  leave.  Moreover,  even  if  a  concerted  effort  by  strikers 
to  cripple  an  employer's  business  by  persuading  his  workmen  away 
from  him  is  an  injury  which  requires  justification,  it  is  pen^itted 

9.  Meier  v.  Speer,  96  Ark.  618,  132  ete.,  214  Pa.  St  348,  63  Atl.  685,  112 
S.  W.  998,  32  L.B.A.(N.S.)  792  and  A.  S.  B.  757,  6  Ann.  Cas.  276,  12 
note;  to  the  same  effect  is  Gray  v.  LE.A.(N.S.)  642  and  note. 
Building  Trades  Council,  91  Minn.  171,  Note:  1  British  Bui.  Cas.  259-262. 
97  N.  W.  663, 1118,  103  A.  S.  B.  477,  11.  Toledo,  etc.,  B.  Co.  v.  Pennsyl- 
1  Ann.  Cas.  172,  63  L.B.A.  753.  vtmia  Co.,  54  Fed.  730,  19  L.B.A.  387. 

10.  Bumham  v.  Dowd,  217  Mass.  12.  George  Jonas  Glass  Co.  t.  Glass 
351,  104  N.  E.  841,  51  L.B.A.(N.S.)  Bottle  Blowers'  Ass'n,  77  N.  J.  Eq. 
778;  Lohse  Patent  Door  Co.  v.  Fuelle,  219,  79  Atl.  262,  41  LJIA.(N.S.)  446 
215  Mo.  421,  114  S.  W.  997,  128  A.  and  note;  Thacker  Coal  Co.  ▼.  Burke, 
S.  B.  492,  22L.B.A.(N.S.)  607;  Purvis  59  W.  Va.  253,  53  8.  E.  161,  8  Ann. 

V.  Local  No.  500  United  Brotherhood,  Cas.  885,  6  L.B.A.(N.S.)  1091. 
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because  it  is  incideutal  to  the  full  exercise  of  the  employees'  cleax  and 
established  right  to  strike  for  the  improvement  of  their  own  con- 
dition. Such  unlawfulness  as  there  might  otherwise  be  in  .that 
campaign  of  persuasion  is  merged  in  the  dominant  right  to  promote 
directly  their  own  interest  by  effectually  carrying  on  their  contest.** 
Some  limitations  of  the  right  to  use  persuasion  have,  however,  been 
suggested.  For  instance  it  has  been  said  that  it  may  well  be  that  the 
limits  of  lawful  persuasion,  when  exercised  by  employees  in  the 
course  of  a  strike  by  them  to  force  from  their  employer  better  terms 
or  conditions  for  themselves,  and  as  a  means  collateral  to  their  side 
of  the  conflict,  are  wider  than  are  such  limits  in  a  case  where  there 
is  no  complaint  by  employees,  but  where  the  strike  is  directed  by 
officials  of  a  labor  organization  for  the  primary  purpose  of  compelling 
its  recognition.  In  the  one  case,  the  benefit  to  the  striking  employees 
through  winning  their  contest  is  immediate  and  direct;  indeed,  its 
primary  purpose  is  to  improve  the  specific,  existing  conditions,  and 
the  injury  to  the  employer's  business  is  measurably  incidental.  In 
the  other  case,  injury  to  the  employer's  busmess  is  the  primary  object, 
sought  for  the  purpose  of  compelling  a  result  said  to  be  for  the  benefit 
of  the  workmen  in  the  entire  industry  grouped  as  a  class,  and  for 
the  benefit  of  the  employees  of  a  particular  employer  only  in  a  remote 
or  contingent  or  uncertain  way.**  This  limitation  would  not  be 
recognized  by  many  courts.  Certainly  few  courts  would  agree  with 
the  conclusion  that  employees  who  have  gone  ori  a  strike  have  ter- 
minated their  relation  with  their  employer,  and  that  therefore  it  is 
unlawful  for  them  to  interfere  with  his  business  by  attempting  peace- 
ably to  persuade  or  induce  his  employees  to  leave  their  employment, 
or  to  pay  employees  still  working  for  the  company  money  to  cover 
their  transportation  to  other  places  where  work  has  been  secured  for 
them,  or  for  other  purposes,  with  the  object  of  thereby  inducing  them 
to  quit  their  employment.**    There  are  also  decisions  to  the  effect  that 

13.  MUwaukee  Iron  Holders'  Union  v.  Saxey,  131  Mo.  212,  32  S.  W.  1106, 
No.  125  V.  Allis-Chalmera  Co.,  166  52  A.  S.  R.  622;  Everett  Waddey  Co. 
Fed.  45,  91  C.  C.  A.  631,  20  L.R.A.  v.  Richmond  Typographical  Union  No. 
(N.S.)  315;  TunstaU  v.  Stearns  Coal  90,  105  Va.  188,  53  S.  E.  273,  8  Ann. 
Co.,  192  Fed.  808,  113  C.  C.  A.  132,  Cas.  798,  5  L.R.A.(N.S.)  792. 
41  L.R.A. (N.S.)  453;  Jones  v.E.  Van-  Note:  41  L.R.A.(N.S.)  446  ct  seq. 
Winkle  Gin;  etc..  Works,  131  Ga.  336,  14.  TunstaU  v.  Steams  Coal  Co.,  192 
62  S.  E.  236,  127  A.  S.  >  R.  235,  17  Fed.  808,  113  C.  C.  A.  132,  41  L.R.A. 
L.R.A.(N.S.)    848;  Karges  Furniture   (N.S.)  453. 

Co.  V.  Amalgamated  Woodworkers  15.  Barnes  v.  Chicago  Typographi- 
Local  Union  No.  131,  165  Ind.  421,  75  cal  Union  No.  16,  232  Ul.  402,  83  N. 
N.  E.  877,  6  Ann.  Cas.  829,  2  L.R.A.  E.  932,  122  A.  S.  R.  129,  14  L.R.A. 
(N.S.)  788;  Beck  v.  Railway  Team-  (N.S.)  1150,  232  lU.  424,  83  N.  E. 
eters'  Protective  Union,  118  Mich.  497,  940,  13  Ann.  Cas.  54,  14  L,R.A.(N.S.) 
77  N.  W.  13,  74  A.  S.  R.  421,  42  1018. 
L.RA.  407;  Hamilton-Brown  Shoe  Co. 
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&Q  a^^xit  of  a  labor  union  has  no  right  to  enter  upon  the  premises  of 
an  exxiployer  to  induce  the  quitting  of  work  by  employees  engaged 
at  wojrlkyi*  and  that  the  time  of  men  employed  to  take  the  place  of 
strik^jTS^  when  on  their  way  to  work,  and  while  not  at  leisure  cannot 
be  lsi;^i^:fxilly  taken  up  and  their  progress  interfered  with  by  strikers 
uJ^^^x*    pretense  or  claim  of  right  to  argue  with  or  persuade  them  to 
/>/»aic:    their  contracts.*'    The  payment  of  weekly  benefits  and  trans- 
{'^^^"t^^td.on  expenses  to  strike  breakers,  as  inducement  to  quit  their 
et^'^loyment  and  to  join  the  union,  is  not  bribery  and  is  not  ordi- 
t>^^*^iXy   unlawful.**    But  in  one  ca^e  in  which  it  was  held  that  it  is 
^^>^^«t^wrf ul  for  a  labor  union  to  pay  employees  to  leave  their  employ- 
t^^^^t,  the  conclusion  was  based  on  the  ground  that  in  that  particular 
^^^^^  tlie  acts  were  done  in  pursuance  to  a  strike  by  the  workmen  not 
^  V>enefit  themselves  but  to  injure  their  employer.**    Where,  how- 
^^^T,  the  employees  are  under  contract  the  situation  may  be  different, 
^^  least  in  jurisdictions  where  interference  with  contract  relations 
without  justification  is  regarded  as  a  tort.*®     In  case  contractual 
relations  exist  the  justification  would,  it  seems,  have  to  be  of  a  higher 
kind.    In  one  jurisdiction  the  rule  has  been  announced  that  com- 
petition and  similar  defenses  are  not  a  justification  for  inducing  an 
employee  to  commit  a  breach  of  a  contract  and  thereby  interfering 
with  the  business  of  the  employer.* 

33.  Picketing. — The  very  word  "picket"  is  borrowed  from  the 
nomenclature  of  warfare,  and  is  strongly  suggestive  of  a  hostile  attitude 
toward  the  individual  or  corporation  against  whom  the  labor  union 
has  a  grievance.  Picketing  has  been  said  to  be  the  establishment 
and  maintenance  of  an  organized  espionage  upon  the  works  of  an 
employer  and  upon  those  going  to  and  from  them.  Where  the  picket- 
ing is  carried  on  by  intimidation,  threats,  coercion,  or  force,  it  has 
been  held  in  every  jurisdiction  wherein  the  question  has  been  raised 
that  such  conduct  on  the  part  of  the  pickets  is  unlawful  and  will  be 

16.  Webber  y.  Barrv,  66  Mich.  127,  46,  91  C.  C.  A.  631,  20  L.R.A.(N.S.) 
33  N.  W.  289, 11  A.  S".  R.  466.  315 ;  Folsom  v.  Lewis,  208  Mass.  336, 

17.  O'Neil  V.  Behanna,  182  Pa.  St  94  N.  E.  316,  35  L.E.A.(N.S.)  787; 
236,  37  AtL  843,  61  A.  S.  R.  702,  38  George  Jonas  Glass  Co.  v.  Glass  Bottle 
LR.A.  382.  Blowers'  Assoc,  77  N.  J.  Eq.  219,  79 

18.  Everett  Waddey  Co.  v.  Rich-  Atl.  262,  41  L.RA.(N.S.)  445;  Thack- 
mond  Typographical  Union  No.  90,  er  Coal  Co.  v.  Burke,  59  W.  Va.  253, 
105  Va.  188,  53  S.  E.  273,  8  Ann.  53  S.  E.  161,  8  Ann.  Cas.  885,  5  L.R.A. 
Cas.  798,  6  L.R.A.(N.S.)  792.  (N.S.)  1091;  Quinn  v.  Leathern  [1901] 

Note:  41  L.R.A.(N.S.)  454.  A.  C.  (Eng.)  495,  70  L.  J.  P.  CI.  76, 

19.  Tunstall  v.  Steams  Coal  Co.,  65  J.  P.  708,  50  W.  R.  139,  85  L.  T. 
192  Fed.  808,  113  C.  C.  A.  132,  41  N.  S.  289,  17  Timee  L.  Rep.  749,  1 
LRX(N.S.)  453.  British  Rul.  Cas.  197. 

20.  Milwaukee  Iron  Molders'  Union  1.  Reynolds  v.  Davis,  198  Mass.  294, 
No.  125  V.  Allis-Chahners  Co.,  166  Fed.  84  N.  E.  457, 17  L.R.A.(N.S.)  162. 
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enjoined.'  Picketing  may  simply  mean  the  stationing  of  men  for 
observation.  If  in  the  doing  of  this  act,  solely  for  such  purpose,  there 
be  no  molestation  or  physical  annoyance,  or  let  or  hindrance  of  any 
person,  then  it  cannot  be  said  that  such  an  act  is  per  se  unlawful. 
But  ''picketing"  may  also  mean  the  stationing  of  a  man  or  men  to 
coerce  or  to  threaten  or  to  intimidate  or  to  halt  or  to  turn  aside 
against  their  will  those  who  would  go  to  and  from  the  picketed  place 
to  do  business,  or  to  work,  or  to  seek  work  therein,  or  in  some  other 
way  to  hamper,  hinder,  or  harass  the  free  despatch  of  business  by 
the  employer.  In  that  case  picketing  may  well  be  said  to  be  unlaw- 
ful. The  decision  of  the  question  whether  "picketLng**  is  lawful  or 
unlawful  depends  upon  the  circumstances  surrounding  each  case. 
There  must  be  taken  into  account  the  size  of  the  guard,  the  extent  of 
their  occupation  of  the  street,  and  what  they  say  and  do.  Taking 
every  circumstance  into  account  if  it  appears  that  the  purpose  of  the 
picketing  ib  to  interfere  with  those  passing  into  or  out  of  the  works, 
by  other  than  persuasive  means,  it  is  illegal.  If  the  design  of  the 
picketing  is  to  see  who  can  be  the  subject  of  persuasive  inducements, 
such  picketing  is  legal.  Whether  picketing  is  lawful  or  unlawful 
depends  in  each  particular  case  upon  the  conduct  of  the  pickets  them- 
selves.'  The  performance  by  strikers  of  picket  duty  on  a  public  street 
is  not  an  act  which  the  municipal  authorities  can  prevent  so  long 
as  it  is  confined  to  peaceable  persuasion  of  laborers  not  to  take  the 
place  of  strikers.*  It  has  been  suggested  that  picketing  a  place  of 
business  where  a  strike  is  in  progress,  though  in  intent  as  well  as  in 
outward  appearance  maintained  for  the  lawful  purpose  of  persuading 
the  classes  of  persons  mentioned,  has  almost  inevitably  some  tendency 
to  intimidate  individuals  belonging  to  those  classes.  This  tendency 
has  induced  a  few  courts,  though  they  are  in  a  decided  minority,  to 
condemn  picketing  per  se  and  under  all  circumstances  as  unlawful, 
or  at  least  to  enjoin  picketing  without  qualification  or  exception  by 
reference  to  intimidation,  though  even  in  cases  of  this  kind  the  show- 

2.  Goldberg  v.  Stablemen's  Union,  A.  S.  R.  236,  17  L.R.A.(N.S/)  848; 
149  Cal.  429,  86  Pae.  806,  117  A.  S.  Karges  Furniture  Co.  v.  Amalgamated 
R.  145,  9  Ann.  Cas.  1219,  8  L.R.A.  Woodworkers  Local  Union  No.  131, 
(N.S.)  460;  Jones  v.  E.  Van  Winkle  165  Ind.  421,  76  N.  E.  877,  6  Ann. 
Gin,  etc..  Works,  131  Ga,  336,  62  S,  Cas.  829,  2  L.R.A.(N.S.)  788;  Everett 
E.  236,  127  A.  S.  R.  235,  17  L.R.A.  Waddey  Co.  v.  Richmond  Typographi- 
(N.S.)  848;  Vegelahn  v.  Guntner,  167  cal  Union  No.  90,  105  Va.  188,  53  S. 
Mass.  92,  44  N.  E.  1077,  57  A.  S.  R.  E.  273,  8  Ann.  Cas.  798,  5  L.RJL. 
443,  35  L.R.A.  722.  (N.S.)  792, 

Note:  103  A.  S.  R.  497.  Notes:  103  A.  S.  R.  496;  50  L.R.A. 

3.  Milwaukee  Iron  Holders'  Union    (N.S.)  412  et  seq. 

No.  125  V.  AUis-Chalmers  Co.,  166  Fed.       4.  St.  Louis  v.  Gloner,  210  Mo.  502, 
45,  91  C.  C.  A.  631,  20  L.R.A. (N.S.)   109  S.  W.  30,  124  A.  8.  B.  760,  15 
315;  Jones  v.  E.  Van  Winkle  Gin,  etc.,  L.R.A.(N.S,)  973. 
Works,  131  Ga.  336,  62  S.  E.  236, 127 
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U3g  ixjpon  which  injunctions  have  been  granted  haa  included  facts 
indioci^-ting  that  the  picketing  had  been  accompanied  by  threats  or 
otheir  ^3onduct  amounting  to  actual  intimidation.*^  It  haa  also  been 
decic^^Mj  that  employees  of  a  restaurant  keeper  who  are  on  a  strike  have 
^^  /^.eplit  to  congregate  about  the  entrance  of  his  place  of  business, 
and  tiixere,  either  by  persuasion,  coercion,  or  force,  prevent  his  patrons 
^^'ttae  public  at  large  from  entering  his  place  of  business  or  dealing 
^^^  Isim.*  In  England  there  is  a  statute  prohibiting  the  watching 
^J^^^^^^^fc^tting  of  another's  premises  with  a  view  to  compel  any  other 

to  abstain  from  doing,  or  to  do,  any  act  which  such  other 
has  a  legal  right  to  do  or  abstain  from  doing.    It  is,  however, 
^^t^x^>asly  provided  that  attending  at  or  near  the  house  or  place  where 
*  V^irson  resides,  or  works,  or  carries  on  business,  or  happens  to  be, 
^^  ^lie  approach  to  such  house  or  place,  in  order  merely  to  obtain  or 
^^Ttxinunicate  information,  shall  not  be  deemed  a  watching  or  beset- 
^^8  within  the  meaning  of  this  section.' 

34.  Inducing  Employer's  Customers  to  Withdraw  Patronage;  Sec- 
ondary  Boycott. — ^The  persuasion  used  by  employees  need  not  be  con- 
fined to  the  members  of  their  organization  or  to  other  workmen; 
they  may  take  proper  measures  to  induce  third  persons  to  withhold 
their  patronage  from  their  employer,  in  order  to  compel  him  to 
recognize  their  demands.®    But  as  has  already  been  intimated,  they 
must  not  coerce  and  intimidate  the  employer's  customers  into  sever- 
ing their  relations  with  him.*    There  is,  however,  diCFerence  of  opinion 
as  to  what  constitutes  such  coercion.     The  mere  fact  that  the  em- 
ployer's customers  are  induced  not  to  purchase  goods  from  him  for 
fear  of  incurring  the  ill  will  of  the  members  of  the  union  has  been 
held  not  to  render  unlawful  the  act  of  the  members  of  the  union.^® 
In  some  jurisdictions  the  secondary  boycott  is  valid,  that  is,  striking 
laborers  are  regarded  as  having  the  right  to  induce  others  to  withdraw 
their  business  patronage  from  the  employer  by  threatening  a  similar 
boycott  against  those  who  fail  to  do  so.     In  these  jurisdictions  the 

5.  Barnes  v.  Chicago  Typographical  Ann.  Cas.  62. 
Union  No.  16,  232  111.  402,  83  N.  E.  8.  Lindsay  v.  Montana  Federation  of 
932, 122  A.  S.  R.  129, 14  L.B.A.(N.S.)  Labor,  37  Mont.  264,  96  Pac.  127,  127 
1150,  232  lU.  424,  83  N.  E.  940,  13  A.  S.  B.  722, 18  L.R.A.(N.S.)  707. 
Ann.  Cas.  64,  14  L.R.A.(N.S.)  1818;  Notes:  103  A.  S.  R.  494;  16  L.R.A. 
Beck  y.  Railway  Teamsters'  Protective  (N.S.)  89;  1  British  Rol.  Cas.  266, 
Union,  118  Mich.  497,  77  N.  W.  13,  74  267. 

A.  8.  R^  421,  42  L.R.A.  407;  In  re  9.  Milwaukee  Iron  Molders'  Union 

Langell,  178  Mich.  305,  144  N.  W.  No.  125  v.  AUis-Chalmers  Co.,  166  Fed. 

841,  50  LJt.A.(N.S.)  412  and  note.  45,  91  C.  C.  A.  631,  20  L.R.A.(N.S.) 

.      Note:  4  L^.A.(N.S.)  302.  315. 

6.  Jensen  y.  Cooks',  etc..  Union,  39      Note:  1  British  Rul.  Cas.  273. 
Wash.  531,  81  Pao.  1069,  4  L.B.A.       10.  State  v.  Van   Pelt,  136  N.   C. 
(N.S.)  302.  633,  49  S.  £.  177, 1  Ann.  Cas.  495,  68 

7.  Notes:  50  L.R,A.(N.S.)  419;  13    L.R.A.  760. 
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courts  recognize  no  substantial  distinction  between  the  so-called  pri- 
mary and  secondary  boycott.  Each  rests  upon  the  right  of  the  union 
to  withdraw  its  patronage  from  its  employer,  and  to  induce  by  fair 
means  any  and  all  other  persons  to  do  the  same,  and,  in  the  exercise  of 
those  means,  as  the  unions  would  have  the  unquestioned  right  to 
withhold  their  patronage  from  a  third  person  who  continued  to  deal 
with  their  employer,  so  they  have  the  unquestioned  right  to  notify 
such  third  person  that  they  will  withdraw  their  patronage  if  he  con- 
tinues so  to  deal.**  However,  a  majority  of  the  courts  that  tave 
passed  on  this  question  have  declared  such  conduct  to  be  unlawful. 
These  courts  regard  such  conduct  as  unlawful  coercion.  They  have 
therefore  declared  that  such  means  as  giving  notices  which  excite  the 
fear  or  reasonable  apprehension  of  other  persons  that  their  business 
will  be  injured  unless  they  do  break  off  such  relations  or  cease  patron- 
izing another  are  wrong  and  unlawful.  If  the  notices  given  or 
things  done  have  the  natural  effect  of  exciting  such  reasonable  fear 
and  apprehension  and  accomplish  the  result  intended,  it  is  immaterial 
that  they  are  not  accompanied  by  direct  threats.**  According  to  this 
view,  a  direct  threat  by  a  labor  union  to  boycott  any  boarding  house 
keeper  who  entertains  the  employer's  workmen  or  any  merchant  who 
supplies  them  with  the  necessaries  of  life  is  an  unlawful  interference 
with  the  rights  of  the  employer.*' 

35.  Distribution  of  Literature;  Unfair  List. — ^According  to  the  cur- 
rent of  authority,  the  use  of  circulars,  letters  or  other  printed  matter 
may  constitute  a  means  whereby  a  boycott  is  unlawfully  continued.** 

11.  Lindsay  v.  Montana  Federation  In  Loewe  v.  Lawlor,  208  U.  S.  274, 
of  Labor,  37  Mont.  264,  96  Pac.  127,  28  S.  Ct.  301,  52  U.  S.  (L.  ed.)  488, 
127  A.  S.  B.  722, 18  L.R.A.(N.S.)  707.   13  Ann.  Cas.  816,  it  was  aUeged  that 

Notes:    32    L.B.A.(N.S.)     750;    1  the    defendants    declared    a    boycott 

Briti^  RuL  Cas.  271-273.  against  the  plaintiff's  goods  and  any 

12.  Casey  v.  Cincinnati  Typographic  wholesale  dealer  who  should  handle 
cal  Union  No.  3, 45  Fed.  135, 12  L.B.A.  them,  and  by  distributing  circulars 
193;  State  v.  Glidden,  55  Conn.  46,  among  such  dealers  notified  them  that 
8  Atl.  890,  3  A.  S.  B.  23;  American  they  and  their  customers  were  to  be 
Federation  of  Labor  v.  Buck^s  Stove,  boycotted,  whereby  the  plaintiff's  trade 
etc.,  Co.,  33  App.  Cas.  (D.  C.)  83,  32  with  dealers  in  other  states  was  de- 
L.B.A.(N.S.)  748  and  note;  Wilson  v.  stroyed. 

Hey,  232  111.  389,  83  N.  E.  928,  122  In  Aberthaw  Const.  Co.  v.  Cameron, 

A.  S.  B.  119,  13  Ann.  Cas.  82  and  194  Mass.  208,  80  N.  E.  478,  120  A. 

note,  16  L.B.A.(N.S.)  85;  My  Mary-  S.  B.  542,  it  appeared  that  the  defend- 

land  Lodge  No.  186  v.  Adt,  100  Md.  ants  caused  the  owner  of  a  building  in 

238,    59    Atl.    721,    68    L.B.A.    752;  process   of   erection    to   abandon   the 

Crump's  Case,  84  Va.  927,  6  S.  E.  620,  work  in  order  to  coerce  one  of  the  con- 

10  A.'  S.  B.  895;  Quinn  v.  Leathern  tractors  to  comply  with  their  demands. 

[19011    A.   C.  495,  70   L.   J.   C.  PI.  13.  Patch    Mfg.    Co.    v.    Protection 

76,  65  J.  P.  708,  50  W.  B.  139,  85  Lodge  No.  215,  etc.,  77  Vt.  294,  60 

L.  T.  N.  S.  289,  17  Times  L.  Bep.  749,  Atl.  74,  107  A.  S.  B.  765. 

1  British  Bui.  Cas.  197  and  note.  14.  Gk>mpers   v.   Bucks   Stove,  etc^ 
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Tbu3,   it  has  been  decided  that  the  distribution  of  boycott  circulars 
cont£iiiiing  false  statements  with  an  avowed  intention  of  thus  ruining 
an  eznployer's  business,  though  carried  on  without  violence,  Ib  an  act 
of  cooircion.^*^    Similarly  the  use  of  a  placard  containing  a  false  an- 
noun  cement  not  adapted  in  any  way  to  benefit  the  imion  but  intended 
merely  to  injure  the  employer  i?  malicious  within  the  legal  meaning 
of  tlxa.t  word.**    However,  as  members  of  a  labor  union  have  the  right 
to  strike,  they  also  have  the  right,  either  by  speech  or  writing,  to 
give  notice  of  their  intention  so  to  do,  and,  having  lawfully  gone  on 
a  strike,  they  have  the  right  to  give  notice  of  the  strike  as  a  matter 
o'  xie^rs,  or  to  anyone  interested  therein.    In  other  words,  the  mere 
fa^t  that  a  person  dependent  on  the  public  for  patronage  is  having  a 
cOTxtroversy  with  labor  which  will  injure  him  in  that  patronage  if 
g^tieraJly  known  does  not  entitle  him  to  be  protected  from  that  injury 
V>y  restraining  the  dissemination  of  the  fact  among  his  patrons  that 
Tae  is  engaged  in  such  a  controversy.*'    The  unfair  list  is  frequently 
used  as  a  means  of  bringing  a  strike  to  a  successful  conclusion  by 
means  of  a  boycott.    The  lawfulness  of  placing  an  employer  on  such 
an  unfair  list  appears  to  depend  on  the  legality  of  the  boycott  which 
it  is  sought  to  establish.    Where  the  boycott  is  regarded  as  lawful,  a 
publication  in  furtherance  thereof  would  be  lawful.*®    As  members 
of  a  labor  union  may  lawfully  agree  not  to  pur<;hase  the  goods  pro- 
duced by  an  employer  with  whom  the  union  is  engaged  in  industrial 
war,  the  labor  organization  has  the  right  to  publish,  from  time  to 
time,  notice  of  its  intention  ip  this  regard,  provided  such  notice  con- 
tains nothing  intimidating  or  coercive  by  threatening  injury  to  third 
persons,  except  such  as  may  naturally  result  to  them  from  the  lawful 
agreement  of  the  members  of  the  union  to  abstain  from  purchasing 
the  products  in  question.    Mere  fear  by  third  persons  of  loss  to  them 
from  the  natural  result  of  this  action  of  labor  organizations  is  not 
unlawful  coercion,  and  the  fact  that  it  may  induce  them  to  refrain 
from  purchasing  the  product  of  the  manufacturer  or  producer  against 
whom  the  strike  or  boycott  is  aimed  does  not  render  such  action  unlaw- 
ful or  the  publication  unlawful.**    Similarly  the  courts  which  uphold 
the  right  of  the  members  of  a  labor  union  to  refuse  to  handle  the 
material  of  a  particular  employer  regard  as  lawful  the  act  of  such  a 
union  in  sending  notices  to  patrons  of  a  concern  against  which  a 
strike  has  been  ordered  that  it  has  been  declared  to  be  unfair,  and 

Co.,  221  U.  S.  418,  31  S.  Ct.  492,  65  207  Mass.  394,  93  N.  E.  684,  32  L.E.A. 

U.  S.   (L.  ed.)   797,  34  L.R.A.(N.S.)  (N.S.)  1013. 

874.  17.  Note:  18  L.R.A.(N.S.)  708. 

15.  Beck  V.  Railway  Teamsters'  Pro-  18.  Note:  32  L.R.A.(N.S.)  749. 
tective  Union,  118  Mich.  497,  77  N.  19.  Notes:   103  A.   S.  R.  498;  32 
W.  13,  74  A.  S.  R.  421,  42  L.R.A.  407.  L.R.A.(N.S.)  1017. 

16.  M.  Steinert,  etc.,  Co.  v.  Tagen, 
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that  union  men  will  not  handle  material  supplied  by  it*^  More- 
over, some  of  the  courts  which  are  of  the  opinion  that  it  is  unlawful 
to  threaten  to  injure  the  business  of  the  employer's  customers  unless 
they  cease  dealing  with  the  employer  have  reached  the  conclusion 
that  whether  such  a  notification  that  the  employer  is  unfair  would 
in  any  case  amount  to  a  threat  or  intimidation  must  be  determined 
from  all  the  facts  and  circumstances  of  each  particular  case.  Such 
notice  might  have  special  significance  in  a  particular  case,  and  have 
no  meaning  in  another.^  Other  courts  have,  however,  reached  the 
conclusion  that  for  a  labor  combination  to  give  notice  to  the  business 
people  of  a  community  that  a  certain  person  is  on  the  ''unfair 
list,"  and  by  means  of  such  notice  to  excite  the  reasonable  appre- 
hension of  the  persons  notified  that  unless  they  cease  business  rela- 
tions with  the  person  listed  their  own  business  will  be  injured  by 
the  withdrawal  of  the  patronage  of  the  union,  creates  a  boycott  and 
is  unlawful,  although  no  threat  is  made  in  connection  with  the 
notice,  and  no  existing  contracts  with  the  person  listed  are  broken.* 

36.  Extortion. — ^A  labor  union  has  no  right  to  extort  money  as 
the  price  of  forbearance  from  threatened  injuries.  Where  the  mem- 
bers of  a  labor  union  conspire  or  combine  to  compel  a  brick  manu- 
facturer, who  is  not  a  member  of  the  union,  to  pay  "damages"  or 
a  "fine"  which  they  have  assessed  against  him  for  selling  brick  to 
an  employer  of  nonunion  labor,  and  in  pursuance  of  such  conspir- 
acy they  coerce  him  into  payment  by  threatening  as  an  alternative 
to  prevent  employers  of  union  laborers  from  using  his  brick  by  stop- 
ping their  employees  from  laying  such  brick,  the  act  is  one  of  pure 
extortion,  though  its  purpose  is  to  promote  the  general  welfare  of 
the  imion's  members,  or  some  other  lawful  object;  and  the  manu- 
facturer may  recover  back  from  the  labor  union  and  its  members 
the  money  so  paid  by  him.  The  action  of  the  members  of  the  union 
is  not  justifiable,  either  on  the  ground  that  as  the  union's  members 
have  the  right  to  decline  to  handle  the  manufacturer's  brick  they 
may  waive  the  exercise  of  that  right  upon  such  conditions  as  they 
may  see.  fit  to  impose,  or  on  the  ground  that  the  action  is  an  exer- 
cise of  the  right  of  fair  competition.'  Similarly  a  conspiracy  by  the 
members  of  a  labor  union  to  obtain  from  a  master  mechanic  money, 

20.  Milwaukee  Iron  Molders'  Union  91  Minn.  171,  97  N.  W.  663, 1118, 103 
No.  125  V.  Allis-Chalmers  Co.,  166  A.  S.  R.  477,  1  Ann.  Cas.  172,  63 
Fed.  45,  91  C.  C.  A.  631,  20  L.R.A.  L.R.A.  753. 

(N.S.)  315;  J.  F.  Parkinson  Co.  v.  2.  American  Federation  of  Labor  ▼. 
Building  Trades  Council,  154  Cal.  581,  Buck's  Stove,  etc.,  Co.,  33  App.  Cas. 
98  Pac.  1027,  16  Ann.  Cas,  1165,  21  (D.  C.)  83,  32  L.R.A.(N.S.)  748;  Wil- 
L.R.A.(N.S.)  550;  State  v.  Van  Pelt,  son  v.  Hey,  232  lU.  389,  83  N.  E.  928, 
136  N.  C.  633,  49  S.  E.  177,  1  Ann.  122  A.  S.  R.  119,  13  Ann.  Cas.  82,  16 
Cas.  495,  68  L.R.A.  760.  L.R.A.(N.S.)  85. 

1.  Qray  v.  Building  Trades  Council,      3.  March  v.  Bricklayers',  etc..  Union 
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which  he  is  under  no  legal  obligation  to  pay,  by  inducing  his  work- 
men to  leave  him,  and  by  deterring  others  from  entering  into  his 
employment,  or  by  threatening  to  do  this,  so  that  he  is  induced  to 
pay  the  money  demanded,  imder  a  reasonable  apprehension  that  he 
cannot  carry  on  his  business  without  yielding  to  the  demand,  is  an 
illegal  conspiracy;  and  the  money  thus  obtained  may  be  recovered 
back  from  the  conspiring  parties,  who  are,  also,  liable  for  all  dam- 
ages to  the  business  of  such  mechanic  occasioned  by  such  illegal  acts.^ 

Remedies 

37.  Criminal  Prosecution. — ^It  has  already  been  pointed  out  that 
in  England  a  combination  of  workmen  for  the  purpose  of  raising 
their  wages  was  formerly  a  criminal  conspiracy .'^  In  modem  times 
criminal  prosecutions  for  conspiracy  against  labor  combinations  are 
comparatively  rare.  In  fact,  it  has  been  denied  that  a  combination 
of  laborers  to  injure  one  in  his  trade  or  business  is  criminal  without 
reference  to  the  means  to  be  employed.*  There  are,  however,  cases 
wherein  it  has  been  stated  that  conspiracies  of  laborers  for  the  pur- 
pose of  controlling  the  industry  of  others  by  means  of  force  or  intimi- 
dation are  indictable  on  the  ground  that  the  state  itself  is  directly 
concerned  in  the  promotion  of  all  legitimate  industries  and  owes 
the  duty  of  protection  to  citizens  engaged  in  the  exercise  of  their 
callings.^  Moreover,  in  some  instances  prosecutions  have  been  main- 
tained imder  statutes  prohibiting  threats  or  intimidation,®  or  under 
a  statute  prohibiting  a  conspiracy  to  obstruct  the  mails.*  Where  a 
labor  combination  is  formed  for  a  legitimate  purpose  the  fact  that 
those  having  the  management  of  the  combination  afterwards  use 
unlawful  means  does  not  render  the  other  members  of  the  combina- 
tion liable  criminally.^^ 

No.  1,  79  Conn.  7,  63  Atl.  291,  118  combine  together  to  compel  their  em- 

A.  S.  R.  127,  6  Ann.  Cas.  848  and  note^  ployer  to  discharge  eertain  of  their 

4  L.R.A.(N.S.)  1198  and  note.  fellow  workmen   upon  pain  of  their 

4.  Carew  v.  Kutherford,  106  Mass.  quitting  his  employment  in  a  body  and 
1,  8  Am.  Rep.' 287.  by  a  simultaneous  act.    State  v.  Don- 

5.  People  v.  Fisher,  14  Wend.  (N.  aldson,  32  N.  J.  L.  151,  90  Am.  Dec. 
Y.)  9,  28  Am.  Dec.  501  and  note.  649.    But  the  effect  of  that  decision  has 

6.  Com.  y.  Hunt,  4  Mete.  (Mass.)  been  obviated  by  statute.  George 
111,  38  Am.  Dec.  346;  State  v.  Van  Jonas  Glass  Co.  v.  Glass  Bottle  Blow- 
Pelt,  136  N.  C.  633,  49  S.  E.  177,  1  ers'  Ass'n,  77  N.  J.  Eq.  219,  79  Atl. 
Ann.  Cas.  495,  68  L.R.A.  760.  262,  41  LJt.A.(N.S.)  445. 

7.  State  V.  Stockford,  77  Conn.  227,  8.  State  v.  Glidden,  55  Conn.  46,  8 
58  AtL  769,  107  A.  S.  R.  28;  State  v.  Atl.  890,  3  A.  S.  R.  23;  State  v.  Stock- 
Stewart,  59  Vt  273,  9  AtL  559,  59  ford,  77  Conn.  227,  58  Atl.  769,  107 
Am.  Rep.  710;  Crump's  Case,  84  Va.  A.  S.  R.  28. 

927,  6  S.  E.  620, 10  A.  S.  R.  895.  9.  Clune  v.  United  States,  159  U.  S. 

In  an  early  case  in  New  Jersey  it  was  590, 16  S.  Ct.  125, 40  U.  S.  (L.  ed.)  269. 
even  held  that  it  is  an  indictable  con-  10.  Com.  v.  Hunt,  4  Mete.  (Mass.) 
spiracy  for  a  number  of  employees  to   HI,  38  Am.  Dee.  346. 
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38.  Civil  Liability  of  Labor  Union. — ^The  efforts  of  labor  unions  by 
any  lawful  means  to  attain  their  legitimate  objects  will  not  make 
them  or  their  members  liable  in  damages  to  those  who  may  be  directly 
or  indirectly  injured  by  such  efforts.  If  any  injury  resulted  to  any- 
one, it  would  be  merely  incidental  and  damnum  absque  injuria.^* 
In  the  absence  of  statutory  provisions  to  the  contrary,  a  labor  union 
which  has  the  capacity  to  own  property  and  to  act  through  agents 
is  liable  to  the  extent  of  such  property  for  the  acts  of  its  agents.*' 
All  who  take  part  personally  in  the  unlawful  conduct  of  strikers,  or 
act  in  such  combination  as  makes  them  liable  for  the  acts  of  the 
others,  done  in  pursuance  of  the  common  purpose,  are  answerable 
for  all  damages  resulting  to  the  employer  therefrom.*'  A  labor 
union  is  liable  for  the  &cts  of  its  officers  which  it  has  authorized  or 
adopted.**  If  a  labor  union  forms  a  conspiracy,  and  a  person  not 
a  member  of  such  union  voluntarily  joins  in  the  doing  of  unlawful 
acts  in  aid  of  the  scheme,  the  union  is  liable  for  his  acts.**  It  has 
even  been  held  that  a  labor  union  cannot  escape  liability  for  the 
acts  of  its  members  which  are  the  direct  result  of  a  strike  which  it 
has  inaugurated,  on  the  ground  that  its  officers  advised  the  members 
to  be  orderly  and  obey  the  law.**  But  a  labor  union  is  not  liable 
in  damages  for  the  unauthorized  action  of  its  officials  in  inducing 
employees  to  break  their  contracts  by  striking.  Moreover,  the  mere 
fact  that  a  labor  union  gives  money  and  advice  to  the  strikers  in  a 
strike  which  it  has  not  ordered  or  authorized  does  not  render  it  liable 
in  damages  as  for  inducing  breaches  of  contract,  though  the  money 
is  given  in  violation  of  its  rules.*'  Various  statutes  have  been  enacted 
in  England  for  the  purpose  of  exempting  labor  unions  from  liability.** 
One  of  these  statutes  renders  labor  unions  immune  from  liability 
for  acts  done  pursuant  to  a  trade  dispute  between  the  employers  and 
workmen.    This  statute  has  been  held  not  to  cover  a  dispute  on  trade 

11.  Meier  v.  Speer,  96  Ark.  618, 132  Lodge  No.  215,  etc.,  77  Vt.  294,  60  Atl. 
S.  W.  988,  32  L.R.A.(N.S.)  792.  74,  107  A.  S.  R.  765. 

12.  Taff  Vale  R.  Co.  v.  Amalgamat-  16.  Franklin  Union  No.  4  v.  People, 
ed  Society,  etc.  [1901]  A.  C.  426,  70  220  DL  355,  77  N.  E.  176,  110  A.  S. 
L.  J.  K.  B.  905,  65  J.  P.  596,  50  W.  R.  248,  4  L.RA.(N.S.)  lOOL 

R.  44,  85  L.  T.  N.  S.  147,  17  Times  L.  17.  Denahy,  etc.,  Main  Collieries  v. 

Rep.  698,  1  British  Rul.  Cas.  832.  Yorkshire  Miners'  Ass'n  [1906]  A.  C. 

Note :  5  Ann.  Cas.  601.  384,  75  L.  J.  K.  B.  961,  95  L.  T.  N.  S. 

13.  O'Neil  V.  Behanna,  182  Pa.  St.  561,  22  Times  L.  Rep.  643,  6  Ann. 
236,  37  Atl.  843,  61  A.  S.  R.  702,  38  Cas.  591,  6  British  Rul.  Cas.  462. 
L.RA.  382.  18.  Amalgamated  Soc.  of  Ry.  Serv- 

14.  Giblan  v.  National  Amalgamated  ants  v.  Osborne  [1910]  A.  C.  87,  79 
Laborers'  Union  [1903]  2  K.  B.  600,  L,  J.  Ch.  87,  101  L.  T.  N.  S.  787,  26 
72  L.  J.  K.  B.  907,  89  L.  T.  N.  S.  386,  Times  L.  R.  174,  54  Sol.  J.  215,  47 
19  Times  L.  Rep.  708,  1  British  RuL  Sc.  L.  Rep.  613,  1  British  RuL  Caa. 
Cas.  528.  56. 

15.  Patch   Mfg.    Co.   ▼.   Protection 
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union  matters  between  workmen  who  are  members  of  a  trade  union 
and  an  employer  of  nonunion  workmen  who  refuses  to  employ  mem- 
bers of  a  trade  union.^'  But  a  later  statute  provides  that  an  act  done 
by  a  person  in  contemplation  or  furtherance  of  a  trade  dispute  shall 
not  be  actionable  on  the  ground  only  that  it  induces  some  other 
person  to  break  a  contract  of  emplojrment,  or  that  it  is  an  interference 
with  the  trade,  business,  or  employment  of  some  other  person,  or 
with  the  right  of  some  other  person  to  dispose  of  his  capital  or  his 
labor  as  he  wills,  and  that  the  expression  ''trade  dispute"  means  any 
dispute  between  employers  and  workmen,  or  between  workman  and 
workman,  which  is  connected  with  the  employment  or  nonemploy- 
ment,  or  the  terms  of  the  employment,  or  with  the  conditions  of 
labor,  of  any  person,  and  the  expression  "workmen"  means  all  persons 
employed  in  trade  or  industry,  whether  or  not  in  the  employment 
of  the  employer  with  whom  a  trade  dispute  arises.*^  It  has  also  been 
expressly  provided  that  an  action  against  a  trade  union,  whether 
of  workmen  or  masleiB,  or  against  members  or  officials  thereof  on 
behalf  of  themselves  and  all  other  members  of  the  trade  union  in 
respect  of  any  tortious  act  alleged  to  have  been  conmiitted  by  or  on 
behalf  of  the  trade  union,  shall  not  be  entertained  by  any  court.^ 

39.  Civil  Liability  of  Officers. — ^If  the  acts  of  a  labor  union  are 
illegal  and  tortious,  the  officers  participating  in  such  action  are  liable 
and  the  fact  that  they  act  in  behalf  of  the  union  will  not  protect 
them.*  But  if  the  members  of  a  labor  union  have  the  right  to  carry 
out  certain  purposes  by  concerted  action,  their  authorized  agents  com- 
mit no  actionable  wrong  in  the  performance  thereof.'  Moreover,  the 
English  stetutes  relieving  labor  unions  from  liability  for  acts  done 
pursuant  to  a  trade  dispute  likewise  relieve  the  officers  of  the  union 
from  liability  for  tortious  acts  committed  by  or  on  behalf  of  the 
union  in  contemplation  of  or  in  furtherance  of  a  trade  dispute.^ 

40.  Injunctive  Relief. — ^At  a  comparatively  recent  date  equity 
courts  began  to  issue  injunctions  in  disputes  between  laborers  and 
employers.  They  are  issued  on  the  ground  that  the  acts  of  the  labor- 
ers amount  to  an  interference  with  property  rights.  The  principal 
grounds  upon  which  equitable  jurisdiction  is  assumed  is  the  inade- 

19.  Qmon  v.  Leathern  [1901]  A.  G.  g:amated  Laboi«rv'  Union  [1903]  2  E. 
495,  70  L.  J.  C.  PI.  76,  66  J.  P.  708,  B.  600,  72  L.  J.  K.  B.  907,  89  L.  T. 
50  W.  B.  139,  86  L.  T.  N.  S.  289,  17  N.  S.  386,  19  Times  L.  Rep.  708/  1 
Times  L.  Rep.  749, 1  British  Bui.  Gas.  British  Rul.  Gas.  528. 

197.  3.  Kemp  v.  Division  No.  241,  Amal- 

20.  Note:  1  British  RoL  Gas.  528.       gamated  Ass'n  of  St.,  etc,  Ry.,  255 

1.  Note:  1  British  Rul.  Gas.  832.        lU.  213,  99  N.  £.  389,  Ann.  Gas.  1913D 

2.  Garew  v.  Rutherford,  106  Mass.  347. 

1, 8  Am.  Rep.  287;  De  Minico  v.  Graig,      4.  Notes:  1  British  RoL  Cm.  531, 
207  Mass.  593,  94  N.  E.  317,  42  L.R.A.  832. 
<N.S.)  1048;  QiUan  v.  National  Amal- 
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quacy  of  the  legal  remedy  aad  the  prevention  of  a  multiplicity  of 
suits.  The  fact  that  the  defendants  can  be  compelled  to  give  security 
to  keep  the  peace  has  been  deemed  to  be  an  inadequate  remedy. 
The  courts  assuming  jurisdiction  have  not  deemed  it  an  obstacle  that 
the  acts  enjoined  are  of  a  criminal  nature  and  that  to  punish  them 
as  contempts  amounts  to  an  assumption  of  criminal  jurisdiction  with- 
out the  intervention  of  a  jury.*  Injunctions  have  in  some  instances 
been  issued  by  federal  courts  on  the  ground  that  the  acts  enjoined 
amount  to  an  interference  with  interstate  commerce.*  The  power 
of  the  court  to  punish  the  violation  of  an  injunction  by  fine  or  impris- 
onment renders  an  injunction  an  effective  remedy  in  labor  disputes.^ 
Injunctions  against  tlie  inauguration  of  a  strike  are  rarely  issued, 
although  in  several  instances  injunctions  have  been  issued  against  . 
combinations  to  quit  simply  for  the  purpose  of  injuring  or  crippling 
the  business  of  the  employer.*  But  the  mere  fact  that  the  effect  of 
quitting  the  service  is  to  injure  the  employer's  property  or  to  pre- 
vent the  operation  of  a  railroad  by  a  receiver  does  not  warrant  the 
issuing  of  an  injunction.  A  court  of  equity  has  no  power  to  compel 
the  actual  affirmative  performance  by  an  employee  of  merely  per- 
sonal services.  The  issuing  of  such  an  injunction  would  create  a 
condition  of  involuntary  servitude  which  is  expressly  prohibited  by 
the  federal  constitution.*  Injimctions  are  generally  issued  to  prevent 
the  doing  of  specified  unlawful  acts  designed  to  make  a  strike  effective, 
as,  for  instance,  an  unlawful  boycott.  The  courts  differ  as  to  what 
constitutes  a  boycott  that  may  be  enjoined.^*     The  members  of  a 

5.  CcBur  D'Alene  Consolidated,  etc,      8.  Note:  28  L.R.A.  464. 

Co.  V.  Miners'  Union,  51  Fed.  260,  19  9.  Arthur  v.  Oakes,  63  Fed.  310,  24 

L.R.A.  382:  Jones  v.  B.  Van  Winkle  U.  S.  App.  239,  11  C.  C.  A.  209,  26 

Gin,  etc.,  Works,  131  Ga.  336,  62  S.  L.R.A.  414. 

E.  236,  127  A.  S.  E.  235,  17  L.B.A.  10.  Gompers  v.   Bucks   Stove,  etc., 

(N.S.)  848;  Underbill  v.  Murphy,  117  Co.,  221  U.  S.  418,  31  S.  Ct.  492,  55 

Ky.  640,  78  S.  W.  482,  111  A.  S.  R.  U.  S.   (L.  ed.)  797,  34  L.R.A.(N.S.) 

262,  4  Ajin.  Cas.  780  and  note;  Hamil-  874;  Barnes  v.  Chicago  Typop:raphical 

ton-Brown  Shoe  Co.  v.  Saxey,  131  Mo.  Union  No.  16,  232  111.  402,  83  N.  JE3. 

212,  32  S.  W.  1106,  52  A.  S.  R.  622.  932, 122  A.  S.  R.  129, 14  L.R.A.(N.S.) 

Notes :  68  A.  S.  R.  869 ;  28  L.R. A.  1150 ;  My  Maryland  Lodge  No.  186  of 

464  et  seq.  Machinists  v.  Adt,  100  Md,  238,  59  Atl. 

6.  In  re  Debs,  158  U.  S.  564,  15  S.  721,  68  L.R.A.  752 ;  New  England 
Ct.  900,  39  U.'  S.  (L.  ed.)  1092;  To-  Cement  Gun  Co.  v.  MeGivem,  218 
ledo,  etc.,  R.  Co.  v.  Pennsylvania  Co.,  Mass.  198,  105  N.  E.  885,  L.R.A. 
54  Fed.  730,  19  L.R.A.  387;  Arthur  v.  1916C  986;  Gray  v.  Building  Trades 
Oakes,  63  Fed.  310,  24  U.  S.  App.  239,  Council,  91  Minn.  171,  97  N.  W.  663, 
11  C.  C.  A.  209,  25  L.R.A.  414.  103  A.  S.  R.  477  and  note,  1  Ann.  Cas. 

Note:  28  L.R.A.  467.  172,  63  L.R.A.  753;  Marx,  etc.,  Jeans 

7.  Franklin  Union  No.  4  v.  People,  Clothing  Co.  v.  Watson,  168  Mo.  133, 
220  lU.  355,  77  N.  E.  176,  110  A.  S.  67  S.  W.  391,  90  A.  S.  R.  440,  56 
R.  248,  4  L.R.A.(N.S.)  1001;  Vilter  L.R.A.  951;  Lohse  Patent  Door  Co. 
Mfg.  Co.  V.  Humphrey,  132  Wis.  587,  v.  Fuelle,  215  Mo.  421,  114  S.  W.  997, 
112  N.  W.  1095,  13  L.R.A.(N.S.)  591.  128  A.  S.  R.  492,  22  L.R.A.(N.S.)  607; 
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labor  union  may  be  enjoined  from  intimidating  the  employees  of 
another  person,^^  as  for  instance  by  unlawful  picketing.^*  They  may 
also  be  enjoined  from  intimidating  the  employer's  customers.^'  With 
respect  to  the  use  of  circulars  and  the  like  there  is  authority  for  the 
view  that  the  constitutional  right  of  an  individual  freely  to  express 
his  opinion  upon  any  subject  is  as  much  entitled  to  the  protection 
of  the  court  as  any  other  constitutional  right  and  that  courts  cannot 
lawfully  place  restrictions  thereon  by  injunctive  process,  since  the 
abuse  of  the  right  can  be  redressed  in  civil  or  criminal  prosecutions 
for  libel  and  slander.^^  It  has  also  been  decided  that  equity  will 
not  enjoin  the  publication  by  a  labor  organization  of  a  circular  declar- 
ing a  merchant  to  be  unfair^  under  constitutional  provisions  that 
every  person  shall  be  free  to  write  or  publish  whatever  he  will  on 
any  subject,  being  responsible  for  all  abuse  of  that  liberty ;  and  the 
insolvency  of  the  defendant  is  immaterial.^*  But  in  a  majority  of 
the  cases  in  which  the  question  has  been  presented  the  conclusion 
has  been  reached  that  courts  are  not  impairing  or  infringing  this 
right  of  free  speech  by  enjoining  publications  which  are  incidental 
to  or  in  aid  of  an  unlawful  conspiracy  to  injure  the  business  of 
another,**  and  that  a  court  of  equity  may  enjoin  the  continuance  of 
a  boycott,  although  written  matter  or  spoken  words  were  used  as  one 
of  the  instrumentalities  by  which  the  boycott  was  made  eCFective.*' 
However,  even  though  a  boycott  may  be  unlawful  it  will  not  be 
enjoined  where  there  may  be  an  adequate  legal  remedy.*®  More- 
George  Jonas  Glass  Co.  v.  Glass  Bottle  77  N.  W.  13,  74  A.  S.  R.  421,  42 
Blowers'  Ass'n,  77  N.  J.  Eq.  219,  79  L.R.A.  407. 
Atl.  262,  41  L.R.A.(N.S.)  445.  14.  Marzs,  etc.,  Jeans  Clothing  Co. 

11.  CoBUT  D'Alene  Consolidated,  ete.,  v.  Wat6on,  168  Mo.  133,  67  S.  W.  391, 
Co.  V.  Miners'  Union,  51  Fed.  260,  19  90  A.  S.  R.  440,  56  LJI.A.  961. 
L.R.A.  382;  O'Brien  v.  People,  216  111.      15.  Lindsay  v.  Montana  Federation 
354,  76  N.  E.  108,  108  A.  S.  R.  219,  of  Labor,  37  Mont.  264,  96  Pao.  127, 

3  Ann.  Cas.  966;  Franklin  Union  No.  127  A.  S.  R.  722, 18  L.R.A.(N.S.)  707. 

4  V.  People,  220  111.  355,  77  N.  E.  176,  16.  American  Federation  of  Labor  v. 
110  A.  S.  R.  248,  4L.R.A.(N.S.)  1001;  Bucks  Stove,  etc.,  Co.,  33  App.  Cas. 
Sherry  v.  Perkins,  147  Mass.  212,  17  (D.  C.)   83,  32  L.R.A.(N.S.)   748. 

N.  E.  307,  9  A.  S.  R.  689;  Beck  v.  Notes:    32   L.R.A.(N.S.)    1013;   15 

Railway  Teamsters'  Protective  Union,  Ann.  Cas.  7. 

118  Mich.  497,  77  N.  W.  13,  74  A.  S.  17.  Gompers  v.  Bucks  Stove,  etc., 

R.    421,    42    L.R.A.    407;    Hamilton-  Co.,  221  U.  S.  418,  31  S.  Ct  492,  55 

Brown  Shoe  Co.  V.  Saxey,  131  Mo.  212,  U.  S.  (L.  ed.)  797,  34  L.R.A.(N.S.) 

32  S.  W.  1106,  52  A.  S.  R.  622.  874;  Casey  v.  Cincinnati  Typographic 

12.  In  re  Langell,  178  Mich.  305, 144  cal  Union  No.  3,  45  Fed.  135, 12  L.R.A. 
N.  W.  841,  50  L.R.A.(N.S.)  412.  193;  M.  Steinert,  etc.,  Co.  v.  Tagen, 

Note:  4  Ann.  Cas.  783.  207  Mass.  394,  93  N.  E.  584,  32  L.R.A. 

13.  Goldberg  v.  Stablemen's  Union,   (N.S.)  1013  and  note. 

149  CaL  429,  86  Pac.  806,  117  A.  S.       18.  Longshore  Printing  Co.  v.  How< 
R.   145,  9  Ann.  Cas.  1219,  8  L.R.A.  ell,  26  Ore.  527,  38  Pac.  547,  46  A.  S. 
(lf.S.)  460;  Beck  v.  Railway  Team-  R.  640,  28  L.R.A.  464. 
Bterrs'  Protective  Union,  118  Mich.  497, 
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over,  an  injunction  reBtraining  a  labor  union  and  its  membera  from 
injuring  the  plaintiff's  business  by  intimidating  its  customers  should 
not  be  made  so  broad  as  to  enjoin  expressions  of  mere  opinion  which 
at  the  worst  would  amount  only  to  slauder.^'  There  must  be  proof 
of  a  threat  to  continue  the  unlawful  boycott  There  is  authority 
to  the  effect  that  the  fact  that  the  notice  of  unfairness  has  not 
been  revoked  does  not  constitute  such  proof  of  threat  or  continuous 
injury  as  to  warrant  an  injunction.'®  There  is  no  presumption  that 
the  defendants  will  engage  in  similar  wrongful  acts  in  the  future, 
and  if  they  do  so,  this  must  be  pleaded  and  proved  before  it  can  be 
the  ground  for  relief.^  The  entry  of  a  business  agent  of  a  labor 
union  upon  an  employer's  property  for  the  puipose  of  notifying  the 
employees  to  strike  is  not  a  ground  for  injunction  against  the  union, 
in  the  absence  of  a  threatened  repetition  of  the  act.  Moreover,  an 
injunction  will  not  lie  against  a  labor  union  becaxise  of  threats  made 
by  individual  members  for  which  the  union  is  not  shown  to  be  respon- 
sible.' 

41,  Statutory  Restriction  of  Injunctive  Relief. — ^The  readiness 
with  which  some  of  the  federal  courts  have  issued  injunctions  in 
labor  disputes  has  in  some  instances  had  a  tendency  to  hamper  the 
exercise  by  laborers  of  their  right  to  strike.  Congress  has  therefore 
recently  enacted  a  law  prohibiting  the  federal  covirts  from  granting 
injunctions  in  any  case  between  an  employer  and  employees  or  be- 
tween employees  or  between  persons  employed  and  persons  seeking 
employment  involving  or  growing  out  of  a  dispute  concerning  the 
terms  or  conditions  of  employment,  unless  necessary  to  prevent  irrep- 
arable injury  to  property  or  property  rights,  or  where  the  party 
making  application  has  no  adequate  legal  remedy.  It  was  provided 
in  the  same  statute  that  no  restraining  order  shall  prohibit  the 
doing  of  certain  things  specified  in  the  statute  and  that  none  of  the  acts 
specified  shall  be  considered  to  be  a  violation  of  any  law  of  the  United 
States.  It  seems  that  the  statutes  of  some  states  have  likewise  been 
designed  to  restrict  the  issuing  of  injunctions  in  several  cases.  In 
reference  to  such  a  statute  one  court  has  remarked  that  if  the  statute 
could  be  construed  as  prohibiting  the  enjoining  of  laborers  from 
intimidating  employees  and  patrons  of  the  employer,  the  statute 
would  violate  the  employer's  constitutional  right  to  acquire,  possess, 
enjoy  and  protect  property.* 

19.  Goldberg  v.  Stablemen's  Union,  1.  Aberthaw  Const.  Co.  v.  Cameron, 

149  Cal.  429,  86  Pac.  806,  117  A.  S.  194  Mass.  208,  80  N.  E.  478,  120  A. 

R.  146,  9  Ann.  Cas.  1219,  8  L.R.A.  S.  K.  542. 

(N.S.)  460.  2.  J.  F.  Parkinson  Co.  v.  Building 

20*  J.  P.  Parkinson  Co.  v.  Building  Trades  Council,  154  CaL  681,  98  Pac. 

Trades  Council,  154  Cal.  681,  98  Pac.  1027,  16  Ann.  Cas.  1165,  21  L.R.A. 

1027,  16  Ann.  Cas.  1165,  21  L.R.A.  (N.S.)  550. 

(N.S.)  550.  3.  Goldberg  y.   Stablemen's  Union, 
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42.  Mode  of  Suing  Labor  Union. — ^The  common  law  rule  that  a  vol- 
ontary  association  is  not  a  legal  entity  and  cannot  be  sued  in  its 
common  name  distinct  from  that  of  its  members  has  been  applied 
to  unincorporated  labor  unions.  In  an  action  at  law  against  a  labor 
union  every  member  of  the  union  must  be  joined  as  a  party  defend^ 
ant  if  the  objection  is  properly  taken.  But  where  ihe  members  of 
a  labor  organization  are  numerous  a  suit  in  equity  may  be  instituted 
by  simply  joining  as  defendants  a  few  members  of  the  organization 
who,  because  of  their  position,  may  be  deemed  to  be  sufficient  to  rep- 
resent and  protect  the  interests  of  the  entire  membership.^  In  various 
jurisdictions  suits  against  labor  unions  have,  however,  been  main- 
tained in  the  manner  provided  by  statute  for  the  bringing  of  suits 
against  unincorporated  societies.^  Under  the  English  statutes  pro- 
viding for  the  registration  of  trade  unions  an  action  may  be  main- 
tained against  the  trade  union  in  its  registered  name.* 

III.  Combinations  of  Employebs 

43.  In  General. — ^As  it  is  lawful  for  employees  to  combine  in  order 
to  further  their  interests  as  against  their  employers,  it  would  seem 
clear  that  employers  may  combine  and  organize  to  resist,  by  all  law- 
ful means,  the.  demands  of  their  employees.'  Before  any  legislation 
on  the  question,  it  was  held  that  a  combination  of  workmen  to  raise 
the  price  of  labor,  or  of  employers  to  depress  it,  was  unlawful,  because 
such  combination  interfered  with  the  price  which  would  otherwise 
be  regulated  by  supply  and  demand ;  this  interference  was  in  restraint 
of  tiude  or  business,  and  prejudicial  to  the  public  at  large.  Such 
combination  made  an  artificial  price;  workmen,  by  reason  of  the 
combination,  were  not  willing  to  work  for  what  otherwise  they  would 
accept;  employers  would  not  pay  what  otherwise  they  would  consider 

149  Cal.  429,  86  Pac.  806, 117  A.  S.  R.  neymen  Bricklayers'  Union  No.  3,  130 
145,  9  Ann.  Cas.  1219,  8  L.R.A.(N.S.)  Tenn.  643,*  172  8.  W.  284,  L.R.A. 
460.  1916E  1006;   Tafif  Vale  Ry.   Ca   v. 

4.  Iron  Molders'  Union  No.  125  v.  Amalgamated   See.   of   Ry.    Servants 
Allis-Chalmers   Co.,  166  Fed.  45,  91    [1901]  A.  C.  426,  70  L.  J.  K.  B.  905, 
C.  C.  A.  631,  20  L.R.A.(N.S.)   315;  65  J.  P.  696,  50  W.  R.  44,  85  L.  T. 
American     Federation    of    Labor    v.  N.  S.  147,  17  Times  L.  Rep.  698,  1 
Bucks  Stove,  etc.,  Co.,  33  App.  Cas.  British  Rul.  Cas.  832  and  note.    And 
(D.    C.)    83,   32    L.R.A.(N.S.)    748;  see  generally,  Societies  and  Clubs. 
Karges  Furniture  Co.  v.  Amalgamated       5.  Note:  2  L.R.A.(N.S.)  789. 
Woodworkers   Local   Union   No.   131,       6.  Taff  Vale  Ry.  Co.  v.  Amalgamat- 
165  Ind.  421,  75  N.  E.  877,  6  Ann.  Cas.  ed  Soc.  of  Ry.  Servants  [1901]  A.  C. 
829,2  L.R.A.(N.S.)  788  and  note;  Pic-  426,  70  L.  J.  K.  B.  905,  65  J.  P.  596, 
kett  V.  Walsh,  192  Mass.  572,  78  N.  50  W.  R.  44,  85  L.  T.  N.  S.  147,  17 
E.  753, 116  A.  S.  R.  272,  7  Ann.  Cas.  Times  L.  Rep.  698, 1  British  BuL  Cas. 
638,  6  L.R.A.(N.S.)   1067;  Reynolds  832. 
V.  Davis,  198  Mass.  294,  84  N.  E.  457,      7.  Note:  103  A.  S.  R.  494. 

17  L.R.A.(N.S.)  162;  Powers  v.  Jour- 
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« 

fair  wages.  Supply  and  demand  consist  in  the  amount  of  labor  for 
sale  and  the  needs  of  the  employer  who  buys.  If  more  men  offer  to 
sell  labor  than  cure  needed,  the  price  goes  down  and  the  employer 
buys  cheaply ;  if  fewer  than  required  offer,  the  price  goes  up  and  he 
buys  dear;  as  every  seller  and  buyer  is  free  to  bargain  for  himself,  the 
price  is  regulated  solely  by  supply  and  demand.  On  this  reasoning 
was  founded  common  law  conspiracy  in  this  class  of  cases.  But,  as 
has  been  seen,  this  theory  has  been  abandoned  and  it  is  now  regarded 
as  lawful  for  employees  to  combine  to  raise  wages  and  to  dissuade 
others  from  working  for  lower  wages.  Therefore,  although  the  law 
may  remain  unchanged  as  to  combinations  of  employers  to  interfere 
with  wages  when  such  combinations  take  the  initiative,  employers 
cannot  be  said  to  combine  to  depress  the  market  price  where  tiiey 
organize  for  the  purpose  of  resisting  a  combination  to  advance  artifi- 
cially the  price  of  labor.*  However,  although  employeiB  may  form 
associations,  such  associations,  like  individuals,  must  employ  lawful 
methods  for  the  attainment  of  lawful  purposes.  The  law  is  vigilant 
to  see  that  the  right  and  opportunity  to  work,  which  is  the  most 
valuable  asset  of  the  laboring  man,  as  well  as  the  privilege  of  organi- 
zation, shall  not  be  im justifiably  interfered  with  by  employers,  acting 
either  as  individuals  or  in  combination.* 

44.  Blacklisting. — The  meaning  and  scope  of  the  term  '^blacklist," 
as  used  in  regard  to  employers  and  employees,  have  not  yet,  on 
account  of  its  comparatively  recent  adoption,  been  conclusively  deter- 
mined. Generally  speaking,  it  refers  to  the  practice  of  employers 
to  combine  for  the  purpose  of  exchanging  lists  of  their  discharged 
employees  and  mutually  agreeing  to  refuse  employment  to  such 
persons.*^  An  examination  of  a  majority  of  the  decisions  on  the 
subject  leads  to  the  conclusion  that  in  the  absence  of  malice  in  a 
legal  sense,  it  is  not  unlawful  for  employers  to  combine  for  black- 
listing purposes.**  At  any  rate  equity  courts  have  in  several  instances 
refused  to  restrain  the' blacklisting  of  striking  employees  in  order 
to  prevent  their  employment  by  other  members  of  an  employes' 
association,  and  have  refused  to  compel  the  former  employers  to 
reinstate  them  or  procure  for  them  employment  with  other  persons.** 

8.  Cote  V.  Murphy,  159  Pa.  St.  420,  is  that  it  has  reference  to  the  praetioft 
28  Atl.  190,  39  A.  S.  R.  686,  23  L.B.A.  of  one  employer  presenting  to  another 
135.  the  names  of  employees  for  the  pnr- 

9.  Wilhier  v.  Silverman,  109  Md.  pose  of  fnmiidiing  information  con- 
341,  71  Atl.  962,  24  L.R.A.(N.S.)  895.  cerning  their  etan£ng  as  employees. 

10.  Notes:  63  L.R.A.  289;  L.R.A.  11.  Notes:  63  L.R.A.  293,  295;  4 
1916C  222.  L.R.A.(N.S.)  1118  et  seq. 

In  State  v.  Justus,  85  Minn.  279,  88       12.  Worthington    v.    Waring,    157 
N.  W.  759,  89  A.  S.  R.  550,  56  L.R.A.   Mass.  421,  32  N.  E.  744,  34  A.  S.  E. 
757,  the  court  said  that  the  general   294,  20  L.R.A.  342. 
understanding  of  the  term  blacklisting 
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^  employer,  it  has  been  pointed  out,  has  a  right  to  select  his  em- 

t^^oyees  according  to  what  standard  he  may  choose,  though  such  stand- 

^^  bo  arbitrary  or  unreasonable.    An  employer  certainly  has  a  right 

^  i*e/ixse  to  employ  any  one  whom  he  knows  to  have  left  another 

^^ploy&x  in  violation  of  a  reasonable  rule  which  both  employers 


to  enforce.    An  agreement  among  a  number  of  employ- 

►port  such  violations  and  thus  assist  each  other  in  the  selec- 

their  employees  is  not  unlawful,  though  coupled  with  aXi 

^xii  to  employ  no  one  so  reported,  at  least  where  such  agree- 

not  binding  upon  the  employers,  and  is  not  entered  into 

malice.*'    If  one  railroad  company  may  lawfully  refuse  to 

^  in  its  employ  a  person  who  has  been  engaged  in  a  war 

interests,  called  a  strike,  or  who  has  shown  himself  to  be 

it,  incompetent,  inefficient,  or  dishonest,  there  does  not  appear 

ly  good  reason  why  a  number  of  railroad  companies  might 

^e  among  themselves  not  to  employ  such  a  person.    Indeed, 

B  obvious  reasons,  public  and  private,  why  they  should  do  so. 

xnple,  it  would  be  very  inconsistent  and  unjust,  if  while  hold- 

^oroad  companies  to  strict  accountability  for  the  negligence  of 

t::Mrvants,  the  courts  should  restrict  them  in  the  right  to  protect 

'ves  in  the  matter  of  the  selection  of  their  employees.    There- 

m  fact  that  a  railroad  company  combines  with  other  companies 

;reement  not  to  employ  any  person  who  did  not  furnish  a 

at  of  his  record  with  his  former  employer  would  afford  no 

T  recovery,  unless  it  should  appear  that  this  agreement,  which 

facie  valid,  wa^  brought  about  by  some  illegal  act  of  the 

^nt     However,  there  can  be  no  doubt  that  there  are  limita- 

pon  the  rights  of  employers  with  respect  to  blacklisting.     It 

that  if  an  employer,  by  means  of  fraud,  falsehood  or  force, 

_  other  members  of  the  combination  not  to  employ  a  particular 

etttpVo-^^  the  former  would  commit  an  actionable  wrong  against  the 

et^pVo^^ee.**    The  presence  of  malice  renders  the  blacklisting  agree- 

itv^Uti   xinlawful.    There  are  some  authorities  to  the  effect  that  a  com- 

bvu^tion  for  the  purpose  of  blacklisting  employees  is  itself  evidence 

ot  iDcxalice.**    But  in  other  cases  it  has  been  stated  that,  to  maintain 

^^  ^^ction  of  this  character,  it  is  necessary  for  the  plaintiff  to  prove: 

(^)   Intentional  and  wilful  acts,  (2)  calculated  to  cause  damage  to 

the  plaintiffs  in  their  lawful  business,  (3)  done  with  the  unlawful 

purpose  to  cause  such  damage  and  loss,  without  right  or  justifiable 

^vise  on  the  part  of  the  defendant  (which  constitutes  malice),  and 

(4)  actual  damage  and  loss  resulting.    But  even  under  this  rule  the 

18.  WmiH  v.  Muscogee  Mfg.  Co.,  120   fer,  65  Ohio  St.  414,  62  N.  B.  1036,  87 
Ga.  607,  48  S.  E.  177,  1  Aim.  Cas.   A.  S.  R.  628,  62  L.R.A.  931. 
472.  15.  Notes:  63  L.R.A.  293;  1  Amu 

11  New  York,  etc.,  R.  Co.  v.  Schaf-   Cas.  474. 
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circulation  of  a  letter  by  an  employer  who  has  discharged  an  employee, 
through  the  instrumentality  of  an  organization  of  employers  of  which 
the  employer  is  a  member,  is  actionable  if  damage  results  therefrom, 
where  the  letter  does  not  state  the  cause  of  the  discharge  with  strict 
accuracy,  but  requests  the  association  to  refuse  employment  to  the 
discharged  employee,  ^'as  we  would  Uke  to  make  an  example  of 
him."  ^®  Similarly,  if,  by  an  arrangement  among  the  railroad  com- 
panies of  the  country,  a  record  is  to  be  kept  by  them  of  the  causes 
of  the  discharge  of  their  employees,  and  when  they  are  discharged 
for  certain  causes  the  others  will  not  employ  them,  it  becomes  impor- 
tant that  the  record  kept  should  contain  a  true  statement  of  the  cause 
of  an  employee's  discharge.  A  false  entry  on  the  record  may  utterly 
destroy  and  prevent  him  from  making  a  hvelihood  at  his  chosen 
business.  Such  false  entry  must  be  regarded  as  intended  to  injure 
the  discharged  employee,  therefore  a*  malicious  act.  If  it  is  the 
custom  of  the  railroads  of  the  country  to  keep  such  record,  and  that 
employees  discharged  for  certain  causes  are  not  to  be  employed  by 
them,  then  it  enters  into,  and  forms  part  of,  every  contract  of  employ- 
ment that  neither  a  false  entry  shall  be  made,  nor  one  so  made  com- 
municated, directly  or  indirectly,  to  any  other  railroad  company.*^ 
An  agreement  between  railroad  companies  not  to  employ  persons  dis- 
charged by  the  respective  companies  gives  employees  no  right  of 
action  unless  carried  out.  The  employee  should  allege  that  he  has 
sought  and  has  been  refused  employment  by  reason  of  the  agree- 
ment.*® The  blacklisted  employee  must  show  that  he  has  been  dam- 
aged. But  the  jury  may  infer  that  the  failure  of  an  employee  to 
secure  employment  from  members  of  an  employers'  association  was 
because  one  of  their  number  who  discharged  him  circulated,  among 
the  members  of  the  association,  a  letter  requesting  them  not  to  employ 
him,  in  accordance  with  a  rule  of  the  association.** 

45.  Statutory  Prohibition  of  Blacklisting. — ^The  attention  of  the 
public  has  repeatedly  been  called  to  the  alleged  wrongful  and  mali- 
cious conduct  of  employers  in  interfering  with  the  free  exercise  of 
the  will  of  employees  in  pursuing  their  calling,  particularly  in  efforts 
to  prevent  them  from  obtaining  employment  where  they  may,  of 
which  blacklisting  cases  furnish  an  illustration.  The  legislatures  of 
many  states  have  accordingly  enacted  statutes  which  expressly  pro- 
hibit blacklisting.*®    A  statute  which  provides  that  it  shall  be  unlaw- 

16.  Willner  v.  Silverman,  109  Md.  18.  Hundley  v.  Louisville,  etc.,  R. 
341,  71  Atl.  962,  24  L.R.A.(N.S.)  895.   Co.,  105  Ky.  162,  48  S.  W.  429,  88 

Note :  L.R. A.1916C  222.  A.  S.  R.  298,  63  L.R.A.  289. 

17.  Willis  V.  Muscogee  Mfg.  Co.,  120  19.  Willner  v.  Silverman,  109  Md. 
Ga.  597,  48  S.  E.  177,  1  Ann.  Cas.  341,  71  Atl.  962,  24  L.R.A.(N.S.)  895. 
472;  Hundley  v.  Louisville,  etc.,  R.  Co.,  20.  Arthur  v.  Oakes,  63  Fed.  310,  24 
106  Ky.  162,  48  S.  W.  429,  88  A.  S.  U.  S.  App.  239,  11  C.  C.  A.  209,  25 
R.  298,  63  L.R.A.  289.  L.B.A.  414;  Wabash  B.  Co.  v.  Young, 
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ful  for  any  two  or  more  employers  to  oombine,  or  agree  to  combine, 
or  confer  together^  for  the  purpose  of  interfering  or  preventing  any 
person  from  obtaining  employment,  either  by  fiireats,  promises,  or 
by  circulating^  or  causing  to  be  circulated,  a  blacklist,  is  not  imcon- 
Btitutional  on  the  ground  that  it  is  class  legislation.^  But  it  has 
been  said  that  such  a  statute  should  not  be  so  construed  or  applied 
that  a  rightful  interference  in  preventing  a  person  from  obtaining 
employment  with  a  particular  employer  would  constitute  a  violation 
of  its  provisions.  Conditions  might  exist  between  two  employers  that 
an  interference  to  prevent  the  employment  of  a  particular  person 
would  be  perfectly  justifiable.  To  constitute  an  actionable  wrong 
under  the  statute,  therefore,  it  should  appear  that  the  interfering 
employer  was  actuated  by  malice  or  an  evil  intent  toward  the  person 
interfered  with.*  As  the  refusal  to  give  a  "character*'  to  a  discharged 
employee  may  often  be  the  equivalent  of  blacklisting  so  far  as  the 
discharged  employee  i*  •concerned,  there  are  statutes  in  many  juris- 
dictions requiring  employers  to  give  discharged  employees  a  written 
statement  of  the  cause  for  their  discharge.*  However,  there  is  some 
authority  to  the  effect  that  such  a  statute  cannot  be  enacted  under 
the  police  power  of  the  state.* 

46.  Boycotting. — A  boycott  by  an  employers'  association  ought  to 
be  governed  by  the  same  principles  as  the  boycotts  of  a  labor  union. 
Employers'  associations  have  sometimes  sought  to  prevent  other  em- 
ployers from  acquiescing  in  the  demands  of  a  labor  union.  The 
question  has  arisen  whether  the  members  of  the  employers'  associa- 
tion may  threaten  to  withdraw  their  patronage  from  dealers  who  sell 
to  an  employer  who  has  acquiesced  in  such  demands.  Under  the 
view  that  a  secondary  boycott  is  legal,  it  would  seem  that  they  would 
have  the  right  to  do  so.  But  some  courts  which  apparently  treat  a 
secondary  boycott  by  a  labor  union  as  illegal  have  nevertheless  held 
that  the  sending  of  notices  to  wholesalers  that  members  of  an  employ- 
ers' organization  formed  to  resist  a  demand  by  workmen  for  an  increase 
in  wages  will  withdraw  their  patronage  if  sales  are  made  to  persons 
acquiescing  in  the  workmen's  demand  is  not  such  coercion  or  threat 
as  will  render  the  combination  unlawful.*  Similarly  it  has  been 
decided  that  inasmuch  as  an  employer  may  discharge  his  employees 

162  Ind.  102,  69  N.  E.  1003,  4  L.R.A.  (N.S.)  756. 

(N.S.)  1091  and  note.  3.  Note:  4  L.R.A.(N.S.)  1096. 

Note:  63  L.R.A.  296.             ,  4.  Atchison,  etc.,  R.  Co.  v.  Brown, 

1.  State  V.  Justus,  86  Minn.  279,  88  80  Kan.  312,  102  Pac.  459,  133  A.  S. 
N.  W.  759,  89  A.  S.  E.  550,  56  L.R.A.  R.  213,  18  Ann.  Cas.  346,  23  L.R.A. 
757;  Joyce  v.  Great  Northern  R.  Co.,  (N.S.)  247. 

100  Minn.  225, 110  N.  W.  975,  8  L.R.A.  5.  Cote  v.  Murphy,  169  Pa,  St.  420, 

(N.S.)  756.  28  Atl.  190,  39  A.  S.  E.  686,  23  L.R.A. 

2.  Joyce  v.  Great  Northern  R.  Co.,  136. 
100  Minn.  225, 110  N.  W.  975,  8  L.R.A. 
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who  are  not  under  contract  whenever  he  sees  fit,  a  merchant  cannot 
maintain  an  action  against  employers  who  maliciously  notify  their 
employees  that  they  will  be  discharged  if  they  trade  with  such  mer- 
chant. This,  the  court  said,  was  not  an  unlawful  threat  or  intention 
because  in  law  a  threat  is  a  declaration  of  an  intention  or  determina- 
tion to  injure  another  by  the  commission  of  some  unlawful  act,  and 
intimidation  is  the  act  of  making  one  timid  or  fearful  by  such  decla- 
ration. If  the  act  intended  to  be  done  is  not  unlawful,  then  the 
declaration  is  not  a  threat  in  law,  and  the  effect  thereof  is  not  intimi- 
dation in  a  legal  sense.  And  under  the  view  that  a  legal  act  is  not 
rendered  unlawful  by  a  bad  motive,  the  fact. that  the  members  of 
the  combination  were  actuated  by  a  desire  to  injure  the  merchant 
does  not  render  them  guilty  of  having  entered  into  a  conq)iracy.* 

IV.  Labob  Laws 

Oenerally 

47.  History. — ^At  an  early  date  the  English  Parliament  enacted 
labor  laws  in  the  interest  of  employers.  The  Statutes  of  Laborers  of 
1349  and  1350  made  labor  compulsory,  confined  laborers  to  their 
existing  places  of  residence  and  established  maximum  rates  of  wages. 
Some  of  these  restrictions  were  relaxed  and  others  were  extended  by 
the  Apprenticeship  Act  of  1562.  This  statute  was  not  finally  repealed 
until  1875.  In  the  interval  there  were  passed  various  statutes  to 
prevent  combination  for  the  purpose  of  increasing  wages  or  shorten- 
ing working  houra'  The  legislation  of  some  of  the  American  colo- 
nies provided  for  compulsory  labor  under  some  circumstances  and 
for  the  punishment  of  persons  who  charged  excessive  wages  for  their 
work.  Laws  of  this  nature  were  enacted  as  late  as  the  Revolutionary 
War.*  In  England  as  well  as  in  the  United  States  legislation  in  the 
interest  of  workmen  dates  from  the  nineteenth  century.  This  legis- 
lation is  due  to  the  shifting  of  political  power  and  to  the  develop- 
ment of  industry  following  the  introduction  of  modem  machinery. 
Much  of  this  legislation  was  designed  to  promote  the  safety  and  to 
protect  the  health  of  the  workmen.  The  need  of  such  legislation 
was  not  so  great  so  long  as  the  people  followed  agricultural  pursuits.* 
In  recent  years  labor  legislation  has  not  been  confined  to  laws  for 
the  protection  of  the  safety  and  health  of  the  employees.    Modem 

6.  Payne  ▼.  Western,  etc.,  R.  Co.,  13  648,  58  L.B.A.  135. 

Lea  (Tenn.)  507,  49  Am.  Rep.  666.  8.  Carew  v.  Rutherford,  106  Mass. 

7.  National     Protective     Ass'n     of  •  1,  8  Am.  Rep.  287. 

Steam  Fitters,  etc.  v.  Gumming,  170  9.  Holden  v.  Hardy,  169  U.  S.  36fe, 
N.  Y.  315,  63  N.  E.  369,  88  A.  S.  R.  18  S.  Ct.  383,  42  U.  S.  (L.  ed.)  780, 
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conditions  have  shown  the  need  of  other  legislation  for  the  promotion 
of  the  welfare  of  the  laboring  class.^* 

48.  Validity. — There  can  be  no  doubt  as  to  the  validity  of  laws 
for  the  protection  of  the  safety  and  health  of  employees.  In  fact, 
such  le^slation  is  nowadiays  rarely  attacked.^^  It  is  now  generally 
admitted  that  such  laws  may  be  upheld  as  a  proper  exercise  of  the 
police  power  even  though  they  affect  not  the  health  of  the  community 
generally,  but  iJie  health  or  welfare  of  operatives  employed  in  any 
given  vocation.**  The  power  to  enact  such  laws  in  respect  to  par- 
ticular employments,  such  as  mining,  has  been  expressly  conferred 
by  the  constitutions  of  some  states.*'  With  respect  to  legislation 
designed  to  promote  not  the  health,  but  the  welfare  of  employees, 
some  judges  who  were  adherents  of  the  laissez  faire  or  who  were  not 
aware  of  the  needs  of  modem  society  were  inclined  to  declare  such 
legislation  to  be  invalid.  But  the  recent  decisions  indicate  a  greater 
appreciation  on  the  part  of  the  judiciary  of  the  fact  that  conditions 
have  changed.  The  judiciary  are  beginning  to  recognize  the  fact 
that  in  a  civilized  society  no  one  has  an  absolute  right  to  conduct 
his  business  in  accordance  with  his  own  judgment,  regardless  of  the 
welfare  of  his  employees.  The  latter  have  a  right  to  be  heard,  and 
the  public,  who  have  an  interest  in  their  welfare,  may  enact  laws  to 
protect  them  against  unjust  exactions.**  Some  courts  have  even 
pointed  out  the  noteworthy  fact  that  the  so-called  constitutional  right 
of  the  laborer  to  contract  in  reference  to  his  labor  on  such  terms 
or  under  such  conditions  as  he  may  see  fit  is  generally  not  asserted 
by  the  laborer  but  by  the  employers  who  reap  the  benefits  of  his 
labor.**  However,  it  is  sometimes  affirmed  that  the  liberty  of  con- 
tract relating  to  labor  includes  both  parties  to  it;  the  one  has  as  much 
right  to  purchase  as  the  other  to  sell  labor,  and  that  this  liberty  of 
contract  is  protected  by  the  federal  constitution,  and  the  states  have 
no  right  to  interfere  with  it,  except  in  cases  involving  the  safety, 
health,  morals,  and  general  welfare  of  the  public**    On  the  other 

10.  Withey  v.  Bloem,  163  Mich.  419,  466,  67  Pae.  766,  87  A.  S.  R.  122,  66 
128  N.  W.  913,  35  L.R.A.(N.S.)  628;  L.R.A.  733. 

State  y.  J.  J.  Newman  Lumber  Co.,  102       13.  Stame  v.  People,  222  111.  189, 
Miss.  802,  59  So.  923,  45  L.R.A.(N.S.)    78  N.  E.  61, 113  A.  S.  R.  389;  State  v. 
851 ;  State  v.  Buchanan,  29  Wash.  602,  Holden,  14  Utah  71,  46  Pac.  756^  37 
70  Pac.  52,  92  A.  S.  R.  930,  59  L.R.A.  L.R.A.  103. 
342.  14.  Note:  103  A.  8.  R.  493. 

11.  Holden  v.  Hardy,  169  U.  S.  366,  16.  Matter  of  Broad,  36  Wash.  449, 
18  S.  Ct.  383,  42  U.  S.  (L.  ed.)  780;  78  Pac.  1004,  2  Ann.  Cas.  212,  70 
Booth  V.  State,  179  Ind.  405,  100  N.  L.R.A.  1011. 

E.  563,  Ann.  Cas.  1915D  987,  L.R.A.  16.  Lochner  v.  New  York,  198  U.  S. 

1915B  420;  State  v.  Vickens,  186  Mo.  46,  25  S.  Ct.  539,  49  U.  S.  (L.  ed.) 

103,  84  S.  W.  908,  2  Ann.  Cas.  779  937,  3  Ann.  Cas.  1133;  State  v.  Barba, 

and  note.  132  La.  768,  61  So.  784,  Ann.  Cas. 

12.  Schaezlein  v.  Cabaniss,  135  Cal.  1914D  1261,  45  L.R.A.(N.S.)  646. 
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hand,  it  has  been  insisted  that  the  power  to  make  contracts  to  sell 
and  to  buy  labor  is  not  a  fundamental  constitutional  right,  and  that 
it  yields  more  readily  than  fundamental  constitutional  rights  to  the 
exercise  of  the  legislative  authority  to  limit  this  right  in  the  interest 
of  the  public  welfare.*'  Moreover,  even  the  courts  which  seek  to 
protect  the  right  to  make  such  contracts  invariably  recognize  the 
fact  that  such  right  yields  to  a  proper  exercise  of  the  police  power 
of  the  state.  Whatever  conflict  of  authority  there  is  on  the  subject 
seems  to  be  due  to  a  difference  of  opinion  as  to  the  scope  of  the 
police  power  and  as  to  the  need  of  particular  restrictions.*®  Many 
judges  have,  moreover,  recognized  the  fact  that  frequently  employers 
and  employees  do  not  stand  on  a  footing  of  equality.  The  former 
naturally  desire  to  obtain  as  much  labor  as  possible  from  their  em- 
ployees, while  the  latter  are  often  induced  by  the  fear  of  discharge 
to  conform  to  regulations  which  their  judgment,  fairly  exercised, 
would  pronounce  to  be  detrimental  to  their  health  or  strength.  In 
other  words,  the  proprietors  lay  down  the  rules,  and  the  laborers 
are  practically  constrained  to  obey  them.  In  such  cases  self-interest 
is  often  an  unsafe  guide,  and  the  legislature  may  properly  interpose 
its  authority.**  However,  by  some  judges  this  fact,  though  perhaps 
undeniable,  is  not  considered  as  having  a  controlling  effect  under 
all  circumstances  in  determining  the  validity  of  laws  enacted  in  the 
interest  of  laborers.'^  With  respect  to  corporations,  labor  legislation 
has  in  some  instances  been  sustained  as  an  exercise  of  the  reserved 
power  of  the  state  to  amend  corporate  charters.*  / 

49.  Classification. — ^The  equal  protection  of  the  laws  is  not  denied 
by  the  classiflcation  of  occupations  if  such  classification  has  a  reason- 
able basis.  Such  a  classification  may  be  based  upon  matters  which 
are 'personal  to  the  individuals  who  are  acting  as  employees.*  The 
classification  may  be  based  not  only  on  the  character  of  the  employees 
but  upon  the  nature  of  the  employer's  business,  since  the  character 

17.  State  V.  J.  J.  Newman  Lumber  A.  S.  R.  670,  59  L.R.A.  775;  State  v. 
Co.,  102  Miss.  802,  59  So.  923,  45  MuUer,  48  Ore.  252,  85  Pae.  855,  120 
L.R.A.(N.S.)  851.  A.  S.  R.  805, 11  Ann.  Gas.  88,  affirmed 

18.  Lochner  v.  New  York,  198  U.  S.  208  U.  S.  412,  28  S.  Ct.  324,  52  U.  S. 
45,  25  S.  Ct.  539,  49  U.  S.  (L.  ed.)  937,  (L.  ed.)  551,  13  Ann.  Cas.  957. 

3  Ann.  Cas.  1133;  Burcher  v.  People,  19.  Holden  v.  Hardy,  169  U.  S.  366, 

41  Colo.  495,  93  Pac.  14,  124  A.  S.  R.  18  S.  Ct.  383,  42  U.  S.  (L.  ed.)  780; 

143;  Ritchie  v.  Wayman,  244  111.  509,  Chicago,  etc.,  R.  Co.  v.  McGuire,  219 

91  N.  E.  695,  27  L.R.A.(N.S.)   994;  U.  S.  549,  31  S.  Ct  259,  55  U.  S.  (L. 

People  V.  Marcus,  185  N.  Y.  257,  77  ed.)  328. 

N.  E.  1073,  113  A.  S.  R.  902,  7  Ann.  20.  Coppage  v.  Kansas,  236  U.  S. 

Ca..  118,  7  L.R.A.(N.S.)  282;  State  1,  35  S.  Ct.  240,  59  U.  S.  (L.  ed.) 

V.  Gardner,  58  Ohio  St.  599,  51  N.  E.  441,  L.R.A.1915C  960. 

136,  65  A.  S.  R.  785,  41  L.R.A.  689;  1.  See  infra,  par.  70. 

Cleveland  v.  Clements  Bros.   Constr.  2.  See  Constttutional  Law,  vol.  6, 

Co.,  67  Ohio  St.  197,  65  N.  E.  885,  93  p.  397.    See  also  infra,  par.  54,  55. 
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of  the  work  may  largely  depend  upon  the  nature  and  the  incidents 
of  the  business  in  connection  with  which  the  work  is  done.  A  statute 
dealing  with  employees  in  a  particular  line  of  business  does  not  create 
an  arbitrary  discrimination  merely  because  the  operation  of  the  stat- 
ute is  not  extended  to  other  lines  of  business  having  their  own  cir- 
cumstances and  conditions  or  to  domestic  service.* 

50.  Compulsory  Labor. — ^As  has  already  been  pointed  out,  the  early 
English  statutes  provided  for  comi)ulsory  labor,  as  did  also  some  of 
the  earlier  American  statutes.^  However,  the  English  statutes  have 
since  been  repealed.  Compulsory  labor  is  moreover  prohibited  in  the 
United  States  by  the  thirteenth  amendment  of  the  constitution  of 
the  United  States  and  by  legislation  enacted  pursuant  thereto.*  A 
federal  court  has  decided  that  the  law  against  peonage  is  violated  by 
a  state  statute  making  it  a  misdemeanor  for  anyone  under  contract 
in  writing  to  labor,  or  work  land  for  any  given  time,  to  break  his 
contract  and  enter  into  another  one  with  a  different  person  without 
the  consent  of  his  employer,  and  without  sufficient  excuse,  and  with- 
out giving  notice  of  his  old  contract  to  the  person  with  whom  he 
makes  the  new  one.  And  state  courts  have  decided  that  the  statute 
violates  other  constitutional  guarantees.*  In  a  number  of  southern 
states  Uiere  have  been  enacted  statutes  providing  for  the  imprison- 
ment of  any  person  who,  with  the  intent  to  injure  or  defraud  his 
employer,  obtains  money  or  other  personal  property  under  a  written 
contract  for  the  performance  of  work,  and,  without  making  restitu- 
tion and  without  just  cause,  refuses  or  fails  to  perform  such  work. 
In  several  states  the  validity  of  such  statutes  has  been  upheld  on 
the  ground  that  their  purpose  is  to  punish  fraudulent  practices.' 
These  decisions,  however,  can  no  longer  be  regarded  as  authoritative 
in  view  of  the  subsequent  decision  of  the  federal  supreme  court  that 
such  a  statute  violates  tlie  thirteenth  amendment  to  the  federal  con- 
stitution and  the  acts  of  Congress  enacted  in  pursuance  thereof.  It 
may  be  added  that  the  decisions  of  some  of  the  state  courts  are  in 
accord  with  the  latter  view.* 

51.  Place  of  Employment;  Appliances. — There  has  been  enacted  a 
mass  of  legislation  regulating  the  condition  of  factories  and  other 

3.  Miller  v.  Wilson,  236  U.  S.  373,  7.  State  v.  Vann,  150  Ala,  66,  43 
35  S.  Ct.  342,  59  U.  S.  (L.  ed.)  628,  So.  357,  14  Ann.  Cas.  1058  and  note; 
L.R.A.1915P  829.  Banks  v.  State,  124  Ga.  15,  52  S.  E. 

4.  See  supra,  par,  47.  74,  2  L.R.A.(N.S.)  1007;  State  v.  Mur- 

5.  Notes:  3  Ann.  Cas.  321;  Ann.  ray,  116  La.  655,  40  So.  930,  7  Ann. 
Cas,  1915B  499.  Cas.  957. 

6.  Toney  v.  State,  141  Ala.  120,  37  Note:  21  L.R.A.(N.S.)  243. 

So.  332,  109  A.  S.  R.  23,  3  Ann.  Cas.  8.  Ex  parte  Hollman,  79  S.  C.  9,  60 
319  and  note,  67  L.R. A.  286 ;  State  v.  S.  E.  19, 14  Ann.  Cas,  1105,  21  L.R.A. 
Armstead,  103  Miss,  790,  60  So.  778,    (N.S.)  242. 

Ann.  Cas.  1915B  495.  ■     Note :  Ann.  Cas.  1915B  498  et  seq 
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places  of  employment  The  power  of  the  legislature  to  provide  for 
the  proper  sanitation  of  factories  and  the  like  is  now  well  established.* 
In  considering  the  validity  of  statutes  prohibiting  the  carrying  on  of 
certain  occupations  upon  certain  premises,  the  courts  have  sometimes 
considered  the  question,  not  whether  the  health  of  employees  work- ' 
ing  upon  such  premises  would  be  injured,  but  whether  the  commodi- 
ties produced  by  them  on  such  premises  would  affect  the  health  of 
the  users  thereof.  The  decisions  on  the  subject  are  not  entirely  uni- 
form, the  conflict  being  due  largely  to  the  difference  of  opinion  as 
to  whether  the  production  of  particular  articles  under  the  conditions 
prohibited  by  the  statute  would  be  injurious  to  the  health  of  the 
employees  or  of  the  public. *•  Thus  it  has  been  decided  that  the  state 
may,  under  its  police  power,  forbid  the  establishment  or  operation 
of  bakeries  in  a  room  the  floor  of  which  is  more  than  5  feet  below  the 
level  of  the  surface  of  the  adjacent  ground  although  somewhat  similar 
statutes  have  been  declared  to  be  invalid  on  the  ground  that  they 
made  arbitrary  distinctions.^^  A  decision  belonging  to  the  latter 
class  is  one  to  the  effect  that  a  statute  forbidding  the  employment 
of  persons  to  operate  emery  or  buffing  wheels  or  belts  in  basements 
wholly  or  partly  beneath  the  surface  of  the  ground  is  unconstitu- 
tional class  legislation,  since  such  rooms  may  be  as  healthfully  lighted 
and  ventilated  as  those  above  the  surface,  and  can  be  used  for  the 
prohibited  purpose  as  healthfully  as  can  be  the  latter.^*  The  legis- 
lature may  unquestionably  require  factories  to  be  equipped  with  fire 
escapes.^'  It  is  permissible  to  give  an  inspector  discretion  to  deter- 
mine the  number,  location  and  material  construction  of  fire  escapes 
in  a  certain  class  of  buildings.^*  The  legislature  may  also  provide 
for  the  inspection  of  mines,  may  impose  upon  mine  owners  the  burden 
of  paying  the  cost  thereof,  and  need  not  limit  the  number  of  inspec- 
tions to  be  made.*'  Similarly  a  statute  providing  for  an  inspection 
of  factories  and  requiring  the  proprietor  to  pay  an  inspection  fee 
may*be  sustained  as  a  police  regulation  for  the  protection  of  the 
lives,  health  and  morals  of  employees.**  There  is,  however,  some 
difference  of  opinion  as  to  whether  the  legislature  may  require  own- 
ers of  coal  mines  to  maintain  wash  houses  for  their  employees.  It 
has  been  afihrmed  that  such  a  statute  promotes  the  health  and  com- 

9.  Sehaeslein  ▼.  Cabaniss,  135  Cal.       IS.  See  BunDiNGe,  vol.  4,  p.  404. 
466,  67  Pae.  755,  87  A.  S.  R.  122,  56      14.  See  Constitdtional  Law,  voL 
L.R.A.  733.  6,  p.  175. 

10.  Note:  44  L.R.A.(N.S.)  46,  48.  15.  Chieago,  ete.,  Goal  Go.  ▼.  People, 

11.  Benz  V.  Kremer,  142  Wis.  1, 125  181  111.  270,  54  N.  E.  961,  48  L.R.A. 
N.  W.  99,  26  L.R.A.(N.S.)  842  and  554;  ConsoUdated  Goal  Co.  t.  People, 
note.  186  lU.  134,  57  N.  E.  880,  56  LJt.A. 

12.  People  ▼.  Schenek,  257  111.  384,  266. 

100  N.  E.  994,  Ann.  Gas.  1914A  1129,       16.  SUte  v.  Vickens,  186  Mo.  103, 
44  L.RA.(N.S.)  4d.  84  S.  W.  908,  2  Ann.  Gas.  779. 
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fort  of  the  employees  and  is  therefore  within  the  legislative  discre- 
tion, and  that  a  provision  in  such  a  statute  requiring  the  maintenance 
of  wash  houses  only  upon  petition  of  the  employees  is  not  an  uncon- 
stitutional delegation  of  legislative  power.^'  Another  court  has,  how- 
ever, declared  such  a  statute  to  be  unconstitutional  as  special  legis- 
lation simply  because  the  statute  did  not  maJce  provision  for  laborers 
in  other  employments  who  are  surrounded  by  similar  conditions  and 
are  equally  in  need  of  the  benefit  of  such  a  statute.  ^^  The  state  has 
the  right  to  require  the  employer  to  provide,  and  the  employee  to 
use,  appliances  intended  for  the  protection  of  the  latter.  Laws  of 
this  class  embrace  provisions  for  the  safety  and  welfare  of  those  whom 
necessity  may  compel  to  submit  to  existing  conditions  involving 
hazards  which  they  would  otherwise  be  unwiUing  to  assume.  Accord- 
ingly a  statute  requiring  emery  wheels  which  are  in  continuous  use 
to  be  provided  with  blowers  to  carry  away  the  dust  arising  from  their 
operation  is  a  valid  exercise  of  the  police  powers  of  the  state.  A 
statute  permitting  certain  uses  of  a  dry  emery  wheel  without  a  blower, 
while  requiring  a  blower  for  other  uses,  is  not  class  legislation  as 
between  operatives  when  the  rules  apply  to  all  persons  equally.^* 
There  is,  however,  authority  to  the  effect  that  discretion  cannot  be 
delegated  by  the  legislature  to  the  commissioner  of  the  bureau  of 
labor  statistics  to  determine  that  the  liability  to  inhalation  of  dust 
or  injurious  gases  in  particular  factories  can  to  a  great  extent  be 
prevented  by  some  mechanical  device  the  provision  of  which  he  shall 
recommend,  and  the  failure  to  comply  with  the  recommendation 
made  a  misdemeanor.*® 

52.  Advertising  for  Employees. — ^In  a  number  of  jurisdictions  there 
have  been  enacted  laws  which  prohibit  employers  from  advertising 
for  employees  during  the  continuance  of  a  strike  or  lockout  without 
disclosing  the  existence  of  such  strike  or  lockout.^  In  one  case  such 
a  statute  has  been  held  to  be  discriminatory  because  it  applied  only 
to  workmen  residing  elsewhere.  The  soundness  of  this  conclusion  is 
questionable,  to  say  the  least.  However,  there  can  be  no  doubt  as 
to  the  validity  of  a  statute  which  requires  that  every  employer  who, 
during  a  strike  or  labor  disturbance  among  his  employees,  publicly 
advertises  in  newspapers  for  persons  to  work  in  place  of  the  strikers 
shall  plainly  and  explicitly  mention  in  such  advertisements  that  a 
strike,  lockout  or  other  labor  disturbance  exists.* 

17.  Booth  v.  State,  179  Ind.  405,  20.  Schaezlein  v.  Cabaniss,  135  Cal. 
100  N.  E.  563,  Ann.  Cas.  1915D  987,  466,  67  Pac.  756,  87  A.  S.  B.  122,  56 
L.R.A.1915B  420.  L.R.A.  733. 

18.  Stame  v.  People,  222  HI.  189,  1.  Note :  Ann.  Cas.  1916A  909. 

78  N.  E.  61, 113  A.  S.  R.  389.  2.  Com.  v.  Libbey,  216  Mass.  356, 

19.  People  v.  Smith,  108  Mich.  527,  103  N.  E.  923,  Ann.  Cas.  1915B  659 
66  N.  W.  382,  62  A.  8.  R.  715,  32  and  note,  49  L.B.A.(N.S.)  879  and 
L.R.A.  853.  note. 
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53.  Employment  Agencies. — ^For  the  purpose  of  aiding  unemployed 
workmen,  statutes  have  been  enacted  in  some  jurisdictions  regulating 
employment  agencies  by  requiring  them  to  procure  a  license  and  to  pay 
a  license  fee,  and  limiting  the  compensation  to  be  charged  for  their 
services.  There  is  judicial  opinion  in  favor  of  the  validity  of  such  stat- 
utes. It  has  been  asserted  that  there  is  an  analogy  between  unemployed 
persons  and  other  classes  of  persons  who  are  protected  against  oppres- 
sion, and  that  if  one  who  desires  to  borrow  money,  or  the  miner  in  an 
underground  mine — ^the  one  having  property  to  pledge,  and  the  other 
being  already  employed — are  likely,  from  their  necessities,  to  sub- 
mit to  unjust  exactions  by  those  with  whom  they  deal,  a  person 
who  is  out  of  employment,  who  depends  on  his  daily  wages  or  monthly 
salary  for  his  daily  bread,  and  who  sees  before  him  starvation  for 
himself  and  a  dependent  femiily  if  he  does  not  speedily  secure  remu- 
nerative employment,  is  much  more  likely  to  submit.  However,  a 
majority  of  the  judges  that  have  had  occasion  to  pass  on  this  ques- 
tion have  reached  the  conclusion  that  a  statute  limiting  the  compen- 
sation to  be  received  by  employment  agents,  and  making  it  a  crime 
to  contract  for  or  receive  any  money  in  excess  of  the  amount  named 
in  the  statute,  is  not  a  valid  exercise  of  the  police  power,  and  uncon- 
stitutional and  void.*  There  would  seem  to  be  no  doubt  as  to  the 
power  of  the  legislature  to  establish  free  employment  agencies.  Never- 
theless, it  has  been  decided,  though  not  without  a  dissenting  opin- 
ion, that  a  statute  establishing  such  agencies  which  prohibits  those 
in  charge  of  them  to  furnish  help  to  employers  who  have  caused  a 
strike  or  lockout  for  good  reasons  or  without  any  reason,  or  to  permit 
them  to  have  access  to  the  names  of  applicants  for  service,  while 
expressly  entitling  other  employers  to  their  services,  is  void  as  dis- 
criminating between  two  classes  of  employers,  and  depriving  appli- 
cants of  the  privilege  of  working  for  such  employers,  and  as  inter- 
fering with  the  freedom  of  contract.  It  has  even  been  held  that  the 
invalid  provisions  render  void  the  entire  statute  if  from  the  entire 
act,  it  is  evident  that  the  free  agencies  would  not  have  been  created 
unless  persons  whose  employees  were  on  a  strike  or  were  locked  out 
could  be  excluded  from  the  benefit  of  such  agencies.*  But  a  provi- 
sion limiting  the  fees  that  may  be  charged  for  procuring  employ- 
ment is  separable  from  other  regulatory  provisions,  so  that  it  may 
be  eliminated,  if  unconstitutional,  without  destroying  the  statute.** 

3.  Bra25ee  v.  Michigan,  241  U.  S.  340,  73,  overruling  Price  v.  People,  193  Dl. 
36  S.  Ct.  561;  Ex  parte  Dickey,  144  114,  61  N.  E.  844,  86  A.  S.  E.  306,  56 
Cal.  234,  77  Pac.  924, 103  A.  S.  R.  82,  L.R.A.  588. 

1  Ann.  Cas.  428,  66  L.R.A.  928.  4a.  Brazee  v.  Michigaii|  241  U.  S. 

4.  Mathews  v.  People,  202  111.  389,  340,  36  S.  Ct.  56L 
67  N.  E.  28,  95  A.  S.  B.  241,  63  L.B.A. 
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Persons  Employed         ' 

54.  Children. — ^Child  labor  laws  have  been  adopted  in  many  of  thei 
states  and  in  Canada  and  are  in  force  in  nearly  all  the  governments 
of  Europe  and  of  the  Australian  continent  They  are  founded  on 
the  principle  that  the  supreme  right  of  the  state  to  the  guardianship 
of  children  controls  the  natural  rights  of  the  parent  when  the  welfare 
of  society  or  of  the  children  themselves  conflicts  with  parental  rights. 
In  this  country  their  constitutionality  has  never  been  successfully 
assailed.  The  supervision  and  control  of  minors  is  a  subject  which 
has  always  been  regarded  as  within  the  province  of  the  legislative 
authority.  How  far  it  shall  be  exercised  is  a  question  of  expediency, 
which  it  is  the  province  of  the  legislature  to  determine.*  It  is  there- 
fore competent  for  the  legislature  to  fix  an  age  limit  below  which 
children  shall  not  be  employed.*  The  legislature  may  also  prohibit 
the  employment  of  childreij  during  the  hours  that  the  schools  are 
in  session,  unless  such  children  are  able  to  read  and  write  English 
or  are  attending  night  schools,  and  may  also  authorize  the  issuing  of 
permits  to  work  to  children  whose  parents  are  unable  to  work  because 
of  sickness.^  It  cannot  be  doubted  that  the  state  is  entitled  to  pro- 
hibit the  employment  of  persons  of  tender  years  in  dangerous  occu- 
pations.^ The  legislature  may,  in  forbidding  the  employment  of 
minors  in  dangerous  occupations,  delegate  to  health  officers  the  power 
of  determining  what  .occupations  are  dangerous.  When  the  legislature 
confides  to  the  physician  or  oflicer  mentioned  the  right  to  say  whether 
an  employment  is  dangerous  or  not,  it  merely  confers  upon  the  officer 
the  authority  to  find  the  existence  of  a  fact,  and  upon  his  finding 
the  legislative  act  becomes  operative.  Moreover,  a  provision  requir- 
ing the  opinion  of  a  health  officer  that  an  occupation  is  not  danger- 
ous, before  employing  a  minor  therein,  does  not  unconstitutionally 
interfere  with  the  rights  of  the  employer.*  It  is  competent  for  the 
state  to  forbid  the  employment  of  children  in  certain  callings  merely 
because  it  believes  such  prohibition  to  be  for  their  best  interest,  al- 
though the  prohibited  employment  does  not  involve  a  direct  danger 
to  their  morals,  or  to  life  or  limb.  Such  legislation  is  not  an  unlawful 
interference  with  the  parents'  control  over  the  child  or  right  to  its 

5.  Inland  Steel  Co.  v.  Yedinak,  172   67   Atl.   642,  120  A.   S.   E.   885,   12 
Ind.  423,  87  N.  E.  229,  139  A.  S.  R.   L.R.A.(N.S.)  461. 

389;  Starnes  v.  Albion  Mfg,  Co.,  147  7.  In  re  Spencer,  149  Cal.  396,  86 

N.  C.  556,  61  S.  E.  625,  15  Ann.  Cas.  Pac.  896,  117  A.  S.  R.  137.  9  Ann. 

470   and  note,   17  L.R.A.(N.S.)    602.  Cas.  1105. 

See  CoNSTnijTiONAL  Law,  vol.  6,  p.  8.  Stui^es,  etc.,  Mfg.  Co.  v.  Beau- 

394.    See  also  Ii^ants,  vol.  14,  p.  276.  champ,  231  U.  S.  320,  34  S.  Ct.  60,  58 

6.  In  re  Spencer,  149  Cal.  396,  86  U.  S.  (L.  ed.)  245,  L.R.A.1915A  1196. 
Pac.  896,  117  A.  S.  R.  137,  9  Ann.  9.  Louisville,  etc.,  R.  Co.  v.  Lyons, 
Cas.  1105  and  note;  Lenahan  ▼.  Pitts-  156  Ky.  396, 159  S.  W.  971,  48  L.R.A- 
ton  Coal  Mining  Co.,  218  Pa.  St.  311,  (N.S.)  667. 
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labor,  or  with  the  liberty  of  the  child.*^  The  power  to  forbid  the 
employment  of  children  in  certain  occupations  depends  on  the  ques- 
tions, whether  any  appreciable  ntimber  of  children  are  employed 
in  the  callings  not  forbidden,  and  whether  those  callings  are  injuri- 
ous to  them,  or  less  injurious  than  those  forbidden.  If  certain  occu- 
pations are  especially  harmful  to  young  children,  and  others  are  not 
so,  there  can  be  no  serious  doubt  that  it  is  within  the  power  of  the 
legislature  to  forbid  their  employment  in  one  class  and  permit  it  in 
the  other.**  A  statute  prohibiting  the  employment  of  children  under 
twelve  years  of  age  in  manufacturing  establishments  is  valid.  In 
such  an  establishment  a  child  is  more  apt  to  be  injured  in  health 
or  accidentally  because  of  his  childish  carelessness  than  he  would 
in  many  other  useful  employments.**  A  statute  forbidding  the 
employment  of  children  under  fourteen  years  of  age  in  mills  and 
factories  other  than  canneries  is  constitutional.  Courts  will  not  hold 
the  classification  arbitrary  or  unreasonable.  The  conditions  under 
which  children  labor  in  canning  factories  may  be  entirely  different 
from  the  conditions  under  which  they  are  required  to  work  in  other 
factories  or  mills,  and  much  less  injurious  or  dangerous  to  health, 
and  the  court  will  assume  that  the  legislature  in  exempting  from  the 
operation  establishments  for  manufacturing  canned  goods  did  so  for 
reasons  entirely  consistent  with  the  purpose  of  the  act  to  protect  the 
health  of  the  children  of  the  state,  and  that  it  acted  upon  knowledge 
possessed  by  it  that  fully  justified  the  exemption  of  such  establish- 
ments from  the  regulations  applicable  to  other  factories  and  mills.*' 
Similarly  a  provision  in  a  child  labor  law  that  the  statute  is  not  to 
be  construed  to  prevent  the  employment  of  minors  at  agricultural, 
viticultural,  horticultural,  or  domestic  labor  during  the  time  the 
public  schools  are  not  in  session,  or  during  other  than  school  hours, 
does  not  constitute  an  unreasonable  discrimination.*^  The  effect  of 
child  labor  laws  is  frequently  considered  in  connection  with  the  lia- 
bility of  the  employer  for  injuries  sustained  by  children  who  are 
employed  in  violation  of  a  statutory  prohibition.*'  A  statute  prohibit- 
ing the  employment  of  children  under  the  age  of  sixteen  years  in 
various  hazardous  employments  does  not  take  liberty  or  property 
without  due  process  of  law,  although  the  statute  is  so  construed  by 
the  highest  court  of  the  state  that  a  violation  of  its  provisions  gives 
a  right  of  action  on  behalf  of  an  illegally  employed  minor  if  injured 

10.  State  V.  Shorey,  48  Ore.  396,  86  18.  Mt   Vemon-Woodbeny   CottoD 
Pac.  881,  24  L.R.A.(N.S.)  1121.  Duck  Co.  v.  Frankfort,  etc,  Ins.  Co., 

11.  In  re  Spencer,  149  Cal.  396,  86  111  Md.  561,  75  Atl.  105,  134  A.  S.  R. 
Pac  896, 117  A.  S.  R.  137,  9  Ann.  Cas.  636. 

1105.  14.  In  re  Spencer,  149  Cal.  396,  86 

12.  Stames  v.  Albion  Mfg.  Co.,  147   Pac.  896, 117  A.  S.  R.  137,  9  Ann.  Cas. 
N.  C.  656,  61  S.  E.  525,  15  Ann.  Cas.   1105. 

470,  17  L.R.A.(N.S.)  602.  15.  See  Mastbr  akd  Skrvakt. 
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in  the  course  of  such  employment,  even  if  the  employer  acted  in 
good  faith,  relying  upon  the  representation  of  the  minor  that  he  was 
over  sixteen.^*   One  of  the  purposes  of  a  statute  forbidding  the  employ- 
ment of  children  is  to  protect  them  from  their  own  immaturity,  inex- 
perience and  heedlessness,  and  such  construction  should  be  given  it 
as  will  effectuate  its  purpose  if  this  can  be  done  without  violating 
tbe  letter  of  the  act.^'    A  statute  prohibiting  the  employment  of  chil- 
dren   in  a  mercantile  institution  or  establishment  includes  a  coal 
yard  ^^herein  coal  mined  by  the  owner  is  stored  and  sold,*^  and  a 
provision  that  no  children  under  the  age  of  fourteen  years  shall  be 
**lured  out"  in  any  factory  not  only  prohibits  parents  or  guardians 
from   hiring  out  children  below  such* age,  but  also  prohibits  the 
etnployment  of  such  children.**    Under  a  statute  providing  that  no 
child  under  a  specified  age  shall  be  employed,  suffered  or  permitted 
to  work,  it  is  the  child's  working  that  is  forbidden  by  the  statute 
and  not  his  hiring,  and  while  the  statute  does  not  require  employers 
to  police  their  premises  in  order  to  prevent  chance  violations  of  the 
act,  they  owe  the  duty  of  using  reasonable  care  to  see  that  boys  under 
the  forbidden  age  are  not  suffered  or  permitted  to  work  there  con- 
trary to  the  statute.    A  person  is  liable  if,  contrary  to  the  provisions 
of  the  statute,  a  child  under  age  is  employed  by  him,  either  directiy 
or  through  an  agent,  officer  or  employee,  and  without  regard  to 
whether  such  employment  is  an  intentional  or  wilful  violation  of 
the  statute.*^    A  state  statute  forbidding  the  employment  of  children 
under  a  specified  age  applies  to  the  employment  of  a  child  to  work 
in  that  state  under  an  employment  contracted  for  in  another  state 
by  persons  residing  there.*    A  corporation  has  been  held  to  be  crimi- 
nally liable  under  a  statute  providing  that  the  employment  of  children 
under  age  shall  constitute  a  misdemeanor.* 

55.  Women. — ^Notwithstanding  the  fact  that  in  many  jurisdictions 
women  have  now  practically  the  same  rights  to  contract  as  men,  the 
courts  have  recognized  the  fact  that  the  physical  structure  and  mater- 
nal functions  of  women  place  them  at  such  a  disadvantage  in  the 

16.  Sturges,  etc.,  Mfg.  Co.  v.  Beau-  19.  Kirkham  v.  Wbeeler-Osgood  Co., 
champ,  231  U.  S.  320,  34  S.  Ct.  60,  58  39  Wash.  415,  81  Pac.  869,  4  Ann. 
U.  S.  (L.  ed.)  245,  L.R.A.1915A  1196.  Cas.  532. 

17.  Strafford  v.  Republic  Iron,  etc.,  20.  Purtell  v.  Philadelphia,  etc., 
Co.,  238  111.  371,  87  N.  E.  358,  128  Iron  Co.,  256  lU.  110,  99  N.  E.  899, 
A.  S.  R.  129,  20  L.R.A.(N.S.)  876;  Ann.  Cas.  1913E  335,  43  L.R.A.(N.S.) 
Purtell  V.  Philadelphia,  etc.,  Iron  Co.,  193. 

256  111.  110,  99  N.  E.  899,  Ann.  Cas.  1.  Com.  v.  Griffith,  204  Mass.  18,  90 

1913E  335,  43  L.R.A.(N.S.)  193.  N.  E.  394, 134  A.  S.  R.  645,  25  L.R.A. 

Note:  Ann.  Cas.  1913E  340.  (N.S.)  957. 

18.  Purtell  V.  Philadelphia,  etc.,  2.  Overland  Cotton  Mill  Co.  v. 
Iron  Co.,  256  111.  110,  99  N.  E.  899,  People,  32  Colo.  263,  76  Pae.  92^  105 
Ann.  Cas.  1913E  335,  43  L.R.A.(N.S.)  A.  S.  R.  74. 

193. 
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struggle  for  existence  aB  to  form  a  substantial  difference  between  the 
sexes,  and  that  this  fact  affords  a  basis  for  special  legislation  regulating 
conditions  of  labor  for  women.*  The  modem  authorities  have  accord- 
ingly established  the  power  of  the  legislature  to  enact  laws  designed 
to  safeguard  the  health  of  female  employees  and  to  protect  them 
from  the  injurious  effects  of  labor.  Such  laws  are  sustained,  not 
merely  with  a  view  to  protecting  women  employees,  but  for  the  pur- 
pose of  preserving  the  welfare  of  the  race.  As  healthy  mothers  are 
essential  to  vigorous  offspring,  the  physical  welfare  of  women  who 
are  compelled  to  work  is  a  matter  of  vital  importance  to  the  state.* 
Some  courts,  which  formerly  expressed  the  view  that  the  legislature 
cannot  interfere  with  a  woman's  right  to  work,'  have  since  abandoned 
this  position  and  now  uphold  legislation  regulating  the  labor  of 
women.*  The  validity  of  statutes  prohibiting  the  employment  of 
women  in  places  where  intoxicating  liquors  are  sold  has  been  upheld.' 
Likewise  a  statute  of  one  of  the  Canadian  provinces  prohibiting  the 
employment  of  white  female  labor  in  places  of  business  and  amuse- 
ment kept  or  managed  by  Chinese  and  providing  for  fine  and  impris- 
onment for  a  violation  thereof  has  been  held  to  be  intra  vires  of 
the  provincial  legislature.  The  statute  has  been  held  to  apply  to 
all  Chinese,  whether  alien  or  naturalized  citizens.* 

56.  Union  Employees. — ^In  order  to  protect  the  right  of  workmen 
to  join  labor  unions  the  legislatures  of  many  states  have  enacted 
statutes  forbidding  employers  to  discharge  employees  because  of  mem- 
bership in  labor  unions,  or  to  exact  a  promise  not  to  join  a  labor 
union  as  a  condition  to  giving  employment.  Such  a  law  does  not 
require  one  man  to  employ  another  against  his  will,  but  is  merely 
an  attempt  by  the  state,  in  the  exercise  of  its  police  power,  to  insure 
the  legal  right  of  citizens  to  join  such  organizations  as  they  may 
desire.  Nevertheless  a  majority  of  the  judges  in  practically  all  of 
the  decided  cases  on  the  subject  have  agreed  in  holding  that  such 

3.  See  Constitutional  Law,  vol.  6,  Buchanan,  29  Wash.  602;  70  Pac.  52, 
p.  392.  92  A.  S.  R.  930,  59  L.R.A.  342. 

4.  Muller  v.  Oregon,  208  U.  S.  412,  5.  Ritchie  v.  People,  155  111.  98,  40 
28  S.  Ct.  324,  52  U.  S.  (L.  ed.)  551,  N.  E.  454,  46  A.  S.  R.  315,  29  L.R.A, 
13  Ann.  Cas.  957,  affirming  48  Ore.  79;  People  v.  Williams,  189  N.  Y. 
252,  85  Pac.  855,  120  A.  S.  R.  805,  11  131,  81  N.  E.  778, 121  A.  S.  R,  854, 12 
Ann.  Cas.  88;  Miller  v.  Wilson,  236  U.  Ann.  Cas.  798,  12  L.R.A.(N.S.)  1130. 
S.  373,  35  S.  Ct.  342,  59  U.  S.  (L.  ed.)  6.  Ritchie  v.  Wayman,  244  lU.  509, 
628,  L.R.A.1915F  829  and  note;  Com.  91  N.  E.  695,  27  L.R.A.(N.S.)  994; 
v.  Riley,  210  Mass.  387,  97  N.  E.  367,  People  v.  Elderding,  254  111.  579,  98 
Ann.    Cas.   1912D   388,   affirmed   232  N.  E.  982,  40  L.R.A.{N.S.)  893. 

U.  S.  671,  34  S.  Ct.  469,  58  U.  S.  (L.       Note:  L.R.A.1915F  829. 
ed.)  788;  Withey  v.  Bloem,  163  Mich.       7.  Notes:  12  Ann.  Cas.  800;  Ann. 
419,  128  N.  W.  913,  35  L.R.A. (N.S.)    Cas.  1914D  533. 
628;  Wenham  v.  State,  65  Neb.  394,       8.  Quong-Wing  v.  Rex,  49  Can.  Sup. 
81  N.  W.  421,  58  L.R.A.  825 ;  State  v.    Ct.  440,  Ann.  Cas.  1914D  523. 
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^^tes  are  nnoonBtitntional,  and  tibat  there  is  no  distihotion  between 

^  Provision  im>hibiting  the  discharge  of  employees  because  of  their 

Membership  in  a  labor  union  and  a  provision  prohibiting  the  require- 

M^t  of  a  promise  not  to  join  such  a  union  as  a  conditicm  of  giving 

^ployment    This  oonclusion  is  grounded  largely  on  the  employer's 

^ht  to  employ  and  discharge  whomever  he  pleases.     Hence  the 

^pioyer^has  the  right  to  discharge  an  employee  because  of  his  mem- 

'^i^hip  in  a  labor  union,  or  he  may  give  the  employee  an  option 

^  remain  in  the  employment  if  he  will  resign  from  the  union^  and 

^y  make  nonmembership  in  a  labor  union  a  condition  of  giving 

^^ployment    In  this  view  it  is  assumed  that  the  strengthening  of 

^aoor  organizations  is  not  a  legitimate  object  for  the  exercise  of  police 

Powejr^      It  is  also  assumed  that  contracte  between  an  employer  and 

^^ployee  do  not  stand  on  a  different  footing  from  other  contract^, 

^0  p^Lx^ies  to  which  are  not  equally  unhampered  by  circumstances. 

■the  xri^istence  that  an  employee  should  sacrifice  his  right  to  join  a 

^^oor     xx^aiion  is  sometimes  regarded  as  involving  merely  a  pecuniary 

*icriffc?^,*    Whether  Congress  may  enact  such  a  statute  with  respect 

^,^p=^i:>3oyees  of  interstslte  carriers  there  is  likewise  difference  of 

opinic>:iz^  ,    The  view  has  been  expressed  that  inasmuch  as  the  power 

of  Ca:rx  ,^^ress  extends  not  only  over  the  instrumentalities  used  but  over 

the  l>^:fcT*sons  engaged  in  interstate  commerce,  a  statutory  enactment, 

calcul^^.-^^  not  only  to  protect  employees  in  their  right  to  organize' 

but  to       prevent  the  derangement  of  business,  has  a  more  direct  con- 

^ectioxi^    with  such  commerce  than  one  providing  for  compensating 

ioJ^^^<3.  employees.    However,  a  majority  of  the  judges  of  the  federal 

^p^c^xic^^  court  have  reached  the  conclusion  that  there  is  no  such 

cO^^^^*ion  between  interstate  commerce  and  membership  in  a  labor 

ot6^^"^>- Nation  as  to  authorize  Congress  to  make  it  a  crime  against  the 

-^jtiit^ci    States  for  an  agent  of  an  interstate  carrier  to  discharge  an 

0t<^p\c^3ree  because  of  such  membership  on  his  part.*^    On  the  other 

1>^^   it  has  been  decided  in  several  cases  that  an  ordinance  giving  a 

^oTio"j>oly  to  union  labor  on  city  contracts  by  providing  that  all  such 

cotitrcK«ts  shall  contain  a  stipulation  that  none  but  union  labor  will 

^'  -^dair  v.  United  States,  208  U.  8.  R.  443,  29  L.R.A.  267;  People  ▼.  Mar- 

161,  2B  S.  Ct  277,  62  U.  S.  (L.  ed.)   cus,  185  N.  Y.  257,  77  N.  E.  1073, 113 

436  and  note,  IB  Ann.  Cas.  764  and  A.  S.  R.  902,  7  Ann.  Gas.  1118,  7 

note;    Coppage  v.  Kansas,  236  U.  S.  L.R.A.(N.S.)  282*and  note;  State  v. 

1,  85  S.  Ct.  240,  69  U.  S.  (L.  ed.)  441,  Kreutzberg,  114  Wis.  530,  90  N.  W. 

L.R.A.1915C  960  and  note;  Gillespie  1098,  91  A-  S.  R.  934,  58  URM.  748. 

V.  People,  188  111.  176,  68  N.  E.  1007,  See  also  CoNsrrruTioirAL  Law,  vol.  6, 

80  A.  8.  R.  176,  52  L.R.A.  283;  Cof-  p.  55. 

feyville  Vitrified   Brick,   etc.,   Co.   v.       10.  Adair  v.  United  States,  208  U. 
Perry,  69  Kan.  297,  76  Pac.  848,  1  8. 161,  28  S.  Gt.  277,  52  U.  S.  (L.  ed.) 
Ann.  Cas.  936  and  note,  66  L.R.A.  185;   436, 13  Ann,  Cas.  764. 
State  V.  Jnlow,  129  Mo.  163,  50  A.  S. 
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be  employed  U  void  aa  making  an  unoonatitutional  diserimination 
between  different  classes  of  citizens,  and  because  it  lay8<  down  a  rule 
whidi  restricts  competition  and  increases  the  cost  of  work.^^  For 
similar  reasons  it  haa  been  decide  that  a  statute  proyiding  that  sped- 
lied  work  of  municipalities  shall  be  done  by  union  labor  is  likewise 
invalid.** 

Hown  of  Labor 

57.  Statutory  Definition  of  Day's  Work. — Statutory  provisions 
specifying  what  shall  constitute  a  day's  labor  have  been  enacted  in 
many  jurisdictions.  These  statutes  do  not  prohibit  a  greater  number 
of  working  hours  per  day  than  the  one  specified  in  the  statute.  Even 
when  such  a  statute  relates  to  employees  of  the  government,  it  may 
be  merely  a  direction  by  the  government  to  its  agents  and  does  not 
necessarily  prevent  the  officers  of  the  government  from  making  agree- 
ments with  laborers  to  work  more  or  less  than  the  specified  number 
of  hours  per  day.**  It  is  frequentiy  declared  in  such  statutes  that 
the  statutory  rule  shall  apply  in  the  absence  of  an  agreement  between 
the  parties,*^  and  that  an  employee  shall  receive  extra  compensation 
for  additional  hours.  The  power  of  the  legislature  to  enact  such  a 
statute  cannot  be  successfully  controverted,**  although  there  is  some 
authority  to  the  effect  that  such  a  statute  is  unconstitutional  if  it 
exempts  farm  and  domestic  labor  and  requires  double  compensation 
to  be  paid  for  overtime.  Such  an  exemption  has  been  regarded  as 
an  unwarranted  discrimination  against  farm  and  domestic  labor,  and 
the  provision  relating  tp  double  compensation  has  been  regarded  as 
depriving  the  parties  of  the  right  to  contract  with  reference  to  the 
compensation  for  services.**  Under  statutes  providing  that  a  speci- 
fied number  of  hours  shall  constitute  a  legal  day's  work  in  the  absence 
of  an  agreement  between  the  parties,  the  employer  cannot,  in  the 
absence  of  an  express  agreement,  insist  that  the  employee  shall  work 
more  than  the  i^ecified  number  of  hours  per  day.  But  when  the 
employee  has  voluntarily  worked  more  than  the  specified  number  of 
hours  without  an  express  agreement,  it  may  be  implied  from  the 
nature  of  the  employment  and  the  conduct  of  the  parties  that  what 

11.  Piske  V.  People,  188  El.  206,  58  IS.  United  States  v.  Martin,  94  U. 
N.  E.  985,  52  L.R.A.  291;  Miller  v.  8.  400,  24  U.  8.  (L.  ed.)  128. 

Des  Moines,  143  la.  409,  122  N.  W.       14.  People  v.  Mete,  193  N.  T.  148, 
226,  21  Ann.  Cas.  207  and  note,  23  85  N.  E.  1070,  24  LJt.A.(N.S.)  201. 
L.R.A.(N.S.)  815  and  note.  16.  People  v.  Phyfe,  136  N.  Y.  554, 

Notes:  52  L.R.A.(N.S.)  728;  5  Ann.  32  N.  E.  978,  19  L.R.A.  14L 
Cas.  286.  Note :  1  Ann.  Cas.  82. 

12.  Wright  V.  Hoctor,  95  Neb.  342,  16.  Low  v.  Rees  Printing  Co.,  41 
145  N.  W.  704,  146  N.  W.  997,  Ann.  Neb.  127,  59  N.  W.  362,  43  A.  S.  R, 
Cas.  1915D  967,  52  L.R.A.(N.S.)  728.  670,  24  L.R.'A.  702. 
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-^^  did  in  a  day  was  to  be  counted  as  a  day's  work.    This  may  be 

^  Question  of  fact  for  the  jury.*'    Similarly  where  an  employee  has 

y^orkG43l    less  than  the  specified  number  of  hours  per  day,  it  may  be 

^pli^^L   from .  the  nature  of  the  work,  the  custom  of  the  parties 

^d   -tlzkG  conduct  of  the  business  that  the  parties  understood  that 

^e  iv^oiHrk  actually  done  per  day  should  be  treated  as  a  day's  work, 

^y  ac^e^^pting  from  time  to  time  the  work  done  in  a  day  as  a  day's 

^ork     -filie  employer  would  be  understood  to  have  assented  that  ihe 

^ork   ^^^  done  should  be  considered  and  paid  for  as  a  day's  work,  even 

^oug^l:^     less  than  the  statutory  number  of  hours.    In  such  case  the 

8tatufco:Hr-y  rule  is  not  followed.*^ 

Iffaximtnn  Working  Hours;  In  General. — ^Another  class  of  sta^ 
ich  are  of  much  greater  importance  are  designed  to  promote 
fare  of  the  laboring  class  by  restricting  the  number  of  work* 
'^iirs.     The  early  English  statutes  contained  regulations  as  to 
gth  of  the  working  day  of  agricultural  laborers.    It  has  been 
out,  moreover,  that  restrictions  as  to  the  time  when  men 
ork  are  not  new,  and  that  the  Pentateuch  contains  such  regu- 
—    It  has  also  been  pointed  out  that  even  before  the  inventio;^ 
lem  labor  saving  devices  eminent  statesmen  have  advocated 
)rtening  of  the  day's  work.    For  instance,  Benjamin  Franklin 
that  by  the  proper  distribution  of  labor  the  working  hours 
reduced  by  half.    The  question  as  to  the  number  of  hours 
i^  which  a  workman  should  continuously  labor  is  now  a  sub- 
serious  consideration  in  civilized  countries.    Attention  has  also 
irected  to  the  fact  that  the  opponents  of  the  movement  to  relieve 
^ain  of  modern  industrial  conditions  by  shortening  the  working 
have  no  desire  to  work  during  longer  hours,  but  are  anxious 
^^^Tfc^   — ->:fit  by  the  long  working  hours  of  others.**    The  movement  to 
^_^*-^5^  shorter  working  hours  has  found  expression  in  acts  of  Con- 
^^^       sBuid  in  the  statutes  of  nearly  all  the  states.    There  is  no  doubt 
7   ^^^^^^ander  some  circumstances  the  hours  of  labor  can  be  restricted 
^    *^^  exercise  of  the  police  power,  but,  owing  to  the  varying  economic 
<^^^v^^L    of  different  judges,  there  is  considerable  difference  of  opinion 
^  ^*^    whether  the  conditions  in  particular  employments  are  such  as 

f.^^*    Xnske   v.   Hotchkiss,   37   Conn,  the  statute.    United  States  v.  DriscoU, 

^^>  ^  Am.  Rep.  314;  Brooks  v.  Cot-  96  U.  S.  421,  24  U.  S.  (L.  ed.)  847. 

«>\>  48  N.  H.  50,  2  Am.  Rep.  172.  18.  Brooks  v.  Cotton,  48  N.  H.  60,  2 

«ot€8:  19  L.R.A.  142;  66  L.R.A.  46.  Am.  Rep.  172. 

A  laborer  in  the  employ  of  one  who  19.  State  v.  J.  J.  Newman  Lumber 

toi  a  contract  with  the  United  States  Co.,  102  Miss.  802,  59   So.  923,  45 

eaxmot  maintain   against   the   United  L.R.A.(N.S.)  861;  Ex  parte  Kair,  28 

States  a  claim  for  extra  compensation  Nev.  127,  80  Pae.  463,  113  A.  S.  R. 

on  the  ground  that  he  worked  more  817,  6  Ann.  Cas.  893,  28  Nev.  425,  82 

than  the  number  of  hours  specified  in  Pac.  453,  6  Ann.  Cas.  897. 
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to  warraat  legislative  interference  by  ehorteniug  the  working  hours.*^ 
The  police  power  may  properly  be  exercised  in  restrictiug  the  hours 
of  labor  of  members  of  a  class  of  laborers  who  are  not  equal  in 
strength  and  endurance  to  laborers  generally  and  who  consequently 
require  special  protection.^  Likewise  where  a  particular  occupation 
is  peculiarly  fatiguing  or  injurious  to  the  health  of  laborers,  the 
hours  of  labor  may  be  properly  restricted  in  the  exercise  of  the  police 
power.'  The  power  to  enact  such  legislation  is  expressly  conferred 
by  the  constitutions  of  some  jurisdictions.*  In  the  exercise  of  the 
same  power  the  legislature  may  enact  laws  designed  to  protect  the 
safety  of  the  public  by  limiting  the  hours  of  labor  of  those  who  are 
in  control  of  dangerous  agencies,  lest  by  excessive  periods  of  duty 
they  become  fatigued  and  indifferent  and  cause  accidents  leading  to 
injuries  and  destruction  of  life.^  As  the  police  power  is  now  regarded 
a3  embracing  the  public  welfare,  it  would  seem  that  the  legislature 
should  be  treated  as  having  the  power  to  restrict  the  hours  of  labor 
even  though  the  restriction  is  not  essential  to  the  preservation  of  the 
health  of  laborers.  Provisions  for  ample  leisure  may  be  necessary 
to  prevent  the  mental  deterioration  of  the  employees  and  to  enable 
them  to  acquire  the  degree  of  intelligence  that  is  necessary  to  make 
them  useful  or  desirable  citizens.^  Apart  from  restrictions  based  on 
the  police  power,  the  state  may,  according  to  the  decided  weight  of 
authority,  restrict  the  number  of  working  hours  on  public  work.* 

20.  Barbier  v.  Connolly,  113  U.  S.  cannot  be  made  to  depend  upon  the 
27,  5  S.  Ct.  357,  28  U.  S.  (L.  ed.)  923;  opinion  of  experts  as  to  the  necessity 
Ez  parte  Boyce,  27  Nev.  299,  75  Pac.  of  sueh  enactment.  Ex  parte  Kair,  28 
1,  1  Ann.  Gas.  66  and  note,  65  L.B.A.  Nev.  127,  80  Pac.  463,  113  A.  S.  R. 
47;  State  v.  Muller,  48  Ore.  252,  85  817,  6  Ann.  Gas.  893,  28  Nev.  425, 
Pac.  855,  120  A.  S.  R.  805,  11  Ann.  82  Pac.  453,  6  Ann.  Gas.  897. 
Gas.  88.  Note:  12  L.R.A.(N.S.)  1132. 

Notes:  12  Ann.  Gas.  1130;  Ann.  Gas.      8.  Burcher  v.  People,  41  Golo.  495, 
1912D  393,  Ann.  Gas.  1914D  1263  and  93  Pao.  14,  124  A.  S.  R.  143. 
note.  4.  People  v.  Erie  R.  Go.,  198  N.  Y. 

1.  See  infra,  par.  59,  60.  369,  91  N.  E.  849, 139  A.  S.  R.  828, 19 

2.  Holden  y.  Hardy,  169  U.  S.  366,  Ann.  Gas.  811,  29  L.R.A.(N.S.)  240, 
18  S.  Gt.  383,  42  U.  S.  (L.  ed.)  780;  reversed  in  233  U.  S.  671,  34  S.  Gt. 
Lochner  v.  New  York,  198  U.  S.  45,  756,  58  U-  S.  (L.  ed.)  1149,  Ann.  Gas. 
25  S.  Gt.  539,  49  U.  S.  (L.  ed.)  937,  1915D  138,  52  L.R.A.(N.5.)  266,  on 
3  Ann.  Gas.  1133;  In  re  Martin,  157  the  ground  that  the  state  statute  had 
Gal.  51, 106  Pac.  235,  26  L.R.A.(N.S.)  been  superseded  by  federal  legislation. 
242;  State  v.  Livingston  Goncrete  5.  State  v.  Bunting,  71  Ore.  259, 
Bldg.,  etc..  Go.,  34  Mont.  570,  87  Pac.  139  Pac.  731,  Ann.  Gas.  1916G  1003. 
980,  9  Ann.  Gas.  204;  Ex  parte  Boyce,  In  People  v.  Orange  Gounty  Road 
27  Nev.  299,  75  Pac.  1,  1  Ann.  Gas.  Gonst.  Go.,  175  N.  Y.  84,  67  N.  E.  129, 
66,  65  L.R.A.  47;  State  v.  Muller,  48  65  L.R.A.  33,  Gullen,  G.  J.,  said  that 
Ore.  252,  85  Pac.  855,  120  A.  S.  R.  it  may  be  that  the  legislature  could 
805,  11  Ann.  Gas.  88  and  note.  prohibit  the  performance  of  excessive 

It  has  been  deeided  that  the  validity   physical  labor  in  all  callings. 
of  a  law  restricting  the  hours  of  labor      6.  See  infra,  par.  66. 
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A  ooiporation  may  be  oonvicted  \mier  a  statute  regulating  the  hours 
of  labor.  ^ 

59.  For  ChildreiL-^As  the  state  has  the  power  to  prohibit  children 
from  working,^  there  can  be  no  doubt  as  to  the  rig^t  of  the  legisla- 
ture to  restrict  their  hours  of  labor  if  it  sees  fit  to  do  so.  Such  restric- 
tions do  not  stand  on  the  same  footing  aa  statutes  restricting  the  hours 
of  labor  of  adults.  In  the  absence  of  legislative  restrictions,  adults 
have  the  right  to  contract  with  reference  to  their  labor.  But  minors 
have  no  such  right;  they  can  contract  only  to  a  limited  extent.  For 
its  own  preservation  and  for  the  protection  of  its  future  citizens,  the 
state  may  exercise  unlimited  control  over  their  contracts,  including 
contracts  with  respect  to  the  number  of  hours  which  they  shall  be 
permitted  to  work.  There  can  be  no  doubt,  therefore,  as  to  the 
validity  of  a  statute  prohibiting  the  employment  of  minors  for  more 
than  ten  hours  per  day,*  or  prohibiting  such  employment  for  more 
than  ten  hours  per  day  in  manufacturing  establishments.^*  Likewise 
a  statute  providing  that  no  minor  under  sixteen  shall  work  in  any 
mercantile  institution,  ofiice,  laundry,  manufacturing  establishment, 
or  workshop  between  ten  o'clock  in  the  evening  and  six  o'clock  in 
the  morning  is  valid.^^  A  statute  providing  that  no  child  under  the 
BgQ  of  fourteen  years  shall  be  employed  at  work  after  seven  o'clock  in 
the  evening  applies  to  a  child  who  takes  a  speaking  part  in  a  play, 
although  he  receives  no  compensation  other  than  the  training  which 
results  from  his  participation  in  the  performance.^* 

60.  For  Women. — Courts  will  take  judicial  notice  of  conditions 
which  render  the  limitations  of  a  woman's  working  hours  justifiable, 
such  as  her  physical  organization,  her  maternal  functions,  the  rearing 
and  education  of  children,  and  the  maintenance  of  the  home,  and  a 
statute  limiting  the  hours  of  women's  labor  is  not  unconstitutional 
special  legislation  because  it  applies  to  women,  and  not  to  men,  on  the 
theory  that  it  thereby  effects  an  arbitrary  classification.**  It  is  within 
the  power  of  the  state  to  provide  a  maximum  number  of  hours  per 
day  for  women  employed  in  manufacturing  or  mechaniqal  establish- 
ments,*^ or  in  hotels,**  or  in  any  mechanical  or  mercantile  estab- 

7.  Note:  Ann.  Cas.  1916C  465.  As  12.  Com.  v.  Griffith,  204  Mass.  18, 
to  the  criminal  lesponsihility  of  cor-  90  N.  E.  394,  134  A.  8.  B.  645,  25 
poratibns  generally,  see  Corporations,  L.R.A.(N.S.)  957. 

vol.  7,  p.  764  et  seq.  13.  Ritchie  v.  Wayman,  244  111.  509, 

8.  See  supra,  par.  54.  91  N.  E.  695,  27  L.R.A.(N.S.)  994. 

9.  State  V.  Shorey,  48  Ore.  396,  86  14.  Com.  v.  Riley,  210  Mass.  387,  97 
Pac.  881,  24  L.R.A.(N.S.)   1121.  N.  E.  367,  Ann.  Cas.  1912D  388,  af- 

10.  Inland  Steel  Co.  v.  Yedinak,  172  firmed  Riley  v.  Massachusetts,  232  U. 
Ind.  423,  87  N.  E.  229,  139  A.  S.  R.  S.  671,  34  S.  Ct  469,  58  U.  S.  (L.  ed.) 
389;  Com.  v.  Riley,  210  Mass.  387,  97  788. 

N.  E.  367,  Ann.  Cas.  1912D  388.  .  15.  People  ▼.  Elerding,  254  III.  579, 

^1.  In  re  Spencer,  149  Cal.  396,  86  98  N.  E.  982,  40  L.R.A.(N.S.)  893. 
Pac.  896, 117  A.  S.  R.  137,  9  Ann.  Cas. 
1105. 
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liahments,  laundry,  hotel,  or  restaurant,^*  or  in  any  mechanical 
establishment,  factory,  or  laundry  since  the  public  interest  requires 
such  limitation,  and  it  is  therefore  within  the  police  power.  An  uncon- 
stitutional distinction  between  difiPerent  classes  of  women  is  not  effected 
by  forbidding  those  employed  in  mechanical  establishments,  facto- 
ries, and  laundries  to  work  more  than  ten  hours  per  day,  while  per- 
mitting all  others  to  do  so.^'  The  legislature  may  in  the  exercise 
of  its  police  power  establish  a  ten  hour  day  for  women  in  millinery 
establishments,^^  and  a  nine  hour  day  in  majQufacturing  or  mercan- 
tile establishments.^*  The  state  may  forbid  women  employed  in 
hotels  from  working  more  than  eight  hours  in  one  day,  or  forty- 
eight  hours  in  one  week,  without  imposing  a  similar  restriction  upon 
those  employed  in  boarding  houses,  lodging  houses,  etc.,  or  upon  such 
classes  of  women  employees  as  stenographers,  clerks,  and  assistants 
employed  by  the  professional  classes,  and  domestic  servants.**  Recent 
decisions  have  upheld  the  validity  of  statutes  establishing  a  maximum 
of  eight  hours  per  day  for  women  employed  in  hospitals,^  and  in  mer^ 
cantile  and  mechanical  establishments.*  There  is  a  comparatively 
early  decision  to  the  effect  that  a  statute  prohibiting  the  employment 
of  women  in  a  factory  or  workshop  for  more  than  eight  hours  per 
day  is  unconstitutional.*  But  in  view  of  the  subsequent  depisions 
in  the  same  jurisdiction,  that  case  can  no  longer  be  regarded  as  an 
authority  on  this  point.*  The  exemption  of  women  employed  in  har- 
vesting, curing,  canning,  or  drying  any  variety  of  perishable  fruit  or 
vegetable  from  the  operation  of  a  statute  forbidding  the  employment 
of  women  in  certain  specified  establishments  for  more  than  eight  hours 
in  one  day,  or  forty-eight  hours  in  one  week,  does  not  render  the 
statute  invalid  as  unreasonably  discriminatory.*  The  same  rule  ap- 
plies to  a  statute  which  exempts  women  engaged  in  preserving  perish- 
able goods  in  fruit  and  vegetable  canning  establishments.*  A  statu- 
tory prohibition  of  the  employment  of  women  more  than  a  specified 

16.  Wenham  v.  State,  65  Neb.  394,       20.  Miller  v.  Wilson,  236  U.  S.  373, 

91  N.  W.  421,  68  L.R.A.  825;  State  v.  35  S.  Ct.  342,  59  U.  S.  (L.  ©d.)  628, 
Buchanan,  29  Wash.  602,  70  Pac.  52,  L.R.A.1915F  829  and  note. 

92  A.  S.  R.  930,  59  L.R.A.  342.  1.  Note :  L.R.A.1915F  830. 

17.  MuUer  v.  Oregon,  208  U.  S.  412,  2.  Note :  Ann.  Cas.  1912D  394. 

28  S.  Ct.  324,  52  U.  S.  (L.  ed.)  551,  3.  Ritchie  v.  People,  155  111.  98,  40 
13  Ann.  Cas.  957,  affirming  48  Ore.  N.  E.  454,  46  A.  S.  R.  315,  29  L.R.A. 
252,  85  Pac.  855,  120  A.  S.  R.  805,  11  79. 

Ann.  Cas.  88 ;  Ritchie  v.  Wayman,  244  4.  Ritchie  v.  Wayman,  244  111.  509, 
III.  509,  91  N.  E.  695,  27  L.R.A.(N.S.)  91  N.  E.  696,  27  L.R.A.(N.S.)  994; 
994.  People  v.  Elerding,  254  111.  579,  98 

Note:  21  Ann.  Cas.  977.  N.  E.  982,  40  L.R.A.(N.S.)  893. 

18.  Hawley  v.  Walker,  232  U.  S.  5.  Miller  v.  Wilson,  236  U.  S.  373, 
718,  34  S.  Ct.  479,  58  U.  S.  (L.  ed.)  35  S.  Ct.  342,  59  U.  S.  (L.  ed.)  628, 
813.  •  L.R.A.1915F  829. 

19.  Withey  v.  Bloem,  163  Mich.  419,  6.  Withey  v.  Bloem,  163  Mich.  419, 
128  N.  W.  913,  35  L.R.A.(N.S.)  628.   128  N.  W.  913,  35  L.R.A.(N.S.)  628. 
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number  of  hours  per  day  in  any  public  ingtitution  applies  to  a  munici- 
pal hospital.^  As  the  state  has  the  power  to  restrict  the  hours  of 
employment  of  women,  it  may  provide  administrative  means  against 
evasion  of  the  restriction.  Accordingly  it  may  provide  that  employers 
shall  post  in  a  conspicuous  place  in  every  room  in  which  women 
are  employed  a  printed  notice  stating  the  number  of  hours'  work 
required  of  them  on  each  day  of  the  week,  the  hours  of  commencing 
and  stopping  work,  and  the  hours  when  the  time  allowed  for  meals 
begins  and  ends.*  There  is  a  decision  to  the  effect  that  a  statute 
prohibiting  women  from  working  in  factories  at  night  is  invalid.* 
But  in  the  light  of  a  fuller  presentation  of  the  considerations  affecting 
health  and  welfare  in  support  of  legislation  prohibiting  or  restricting 
night  work  for  women  in  factories,  the  same  court  subsequently  upheld 
the  validity  of  such  a  statute.*® 

61.  In  Mine  or  Smelter. — In  recent  years  the  experience  in  the 
business  of  mining  and  smelting  and  underground  workings  of  mines 
shows  that  such  business  can  no  longer  be  carried  on  with  due  regard 
^  the  safety  and  health  of  those  miners  engaged  in  such  business 
without  special  protection  and  restraint  against  the  daoger  necessa- 
rily  incident  to  such  employment.  For  this  purpose  laws  have  been 
enacted  in  many  states  designed  to  meet  such  exigencies  as  may  arise, 
and  to  secure  the  safety  and  health  of  persons  who  are  peculiarly 
exposed  to  such  dangers  by  inhaling  unhealthy  gases  for  an  unrea- 
sonable time  while  engaged  in  their  employment.  The  employment 
of  operatives,  when  too  long  pursued,  in  smelters  and  underground 
mines,  is  considered  by  the  legislatures  of  these  states  as  detrimental 
to  the  health  of  the  employees.**  In  a  number  of  states  wherein 
mining  is  carried  on  extensively  there  are  statutes  prohibiting  the 
employment  of  workmen  for  more  than  eight  hours  per  day  in  under- 
ground mines  or  workings  or  smelters  or  in  institutions  for  the  reduc- 
tion or  refining  of  ores  or  metals,  except  in  cases  of  emergency  where 
life  or  property  is  in  imminent  danger.  Apparently  but  a  single  court 
has  declared  such  a  statute  to  be  invalid,  because  the  court  enter- 
tained the  extreme  view  that  in  a  private  business  attended  with  no 
injury  to  the  public  the  legislature  cannot  prohibit  an  adult  male  from 
working  more  than  eight  hours  per  day  on  the  ground  that  longer 

7.  People  V.  Chicago,  266  111.  558,  9.  People  v.  Williams,  189  N.  Y. 
100  N.  E.  194,  Ann.  Cas.  1913B  305,  131,  81  N.  E.  778,  121  A.  S.  R.  854, 
43  L.R.A.(N.S.)  954.  12  Ann.   Cas.  798,  12  L.R.A.(N.S.) 

8.  Com.  V.  Riley,  210  Mass.  387,  97  1130. 

N.  E.  367,  Ann.  Cas.  1912D  388,  af-       10.  Note:  L.R.A.1915F  829. 
firmed  Riley  v.  Massachusetts,  232  U.       11.  Short  v.  Bullion-Beck,  etc.,  Min. 
S.  671, 34  S.  Ct  469,  58  U.  S.  (L.  ed.)    Co.,  20  Utah  20,  57  Pac.  720,  46  LJI.A; 
788.  603. 
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hours  may  or  probably  will  injure  his  own  health.^'  As  might  have 
been  expected,  the  effect  of  this  decision  was  promptly  obviated  by 
a  constitutional  amendment  directing  the  legislature  to  provide  for 
an  eight  hour  day  in  mines  or  underground  workings,  blast  f umaceSy 
smelters  and  ore  reduction  works,  or  other  branches  of  industry  or 
labor  that  the  legislature  may  consider  injurious  or  dangerous  to 
health,  life  or  limb.^*  Moreover,  independently  of  express  constitu- 
tional authority,  the  validity  of  statutes  containing  identical  or  simi- 
lar provisions  has  been  upheld  by  the  federal  supreme  coiu*t  and 
by  all  of  the  state  courts  which  had  occasion  to  pass  thereon.  Undoubt- 
edly labor  for  eight  hours  per  day  is  not  innocuous  when  carried  on 
beneath  the  surface  of  the  earth,  where  the  operative  is  deprived  of 
fresh  air  and  sunlight,  and  is  frequently  subjected  to  foul  atmosphere 
and  a  very  high  temperature,  or  to  the  influence  of  noxious  gases 
generated  by  the  processes  of  refining  or  smelting.  Poisonous  gases, 
dust,  and  impalpable  substances  arise  and  float  in  the  air  in  stamp- 
mills,  smelters,  and  other  works  in  which  ores  containing  metals, 
combined  with  arsenic  or  other  poisonous  elements  or  agencies,  are 
treated,  reduced,  and  refined;  and  there  can  be  no  doubt  that  pro-' 
longed  effort  day  after  day,  subject  to  such  conditions  and  agencies^ 
will  produce  morbid,  noxious,  and  often  deadly  effects  in  the  human 
system.  Some  organisms  and  systems  will  resist  and  endure  such 
conditions  and  effects  longer  than  others.  It  may  be  said  that  labor 
in  such  conditions  must  be  performed.  Granting  that,  the  period  of 
labor  each  day  should  be  of  a  reasonable  length.  Twelve  hours  per 
day  would  be  less  injurious  than  fourteen,  ten  than  twelve,  and  eight 
than  ten.  The  l^islature  has  named  eight.  Such  a  period  was 
deemed  reasonable.  So  long  as  there  is  reasonable  ground  for  believ- 
ing that  longer  working  hours  in  the  industries  mentioned  would  be 
detrimental  to  the  health  of  the  employees,  the  decision  of  the  legis- 
lature on  the  subject  cannot  be  reviewed  by  "the  courts.**  A  court, 
in  passing  upon  the  constitutionality  of  a  statute  making  it  unlawful 
to  work  more  than  eight  hours  per  day  in  an  underground  mine  or 
in  a  smelter  or  any  institution  for  the  reduction  or  r^ning  of  ores 
or  metals,  will  take  judicial  notice  of  the  fact  that  the  occupation 
of  working  in  such  places  is  so  unhealthful  as  to  justify  the  l^islature 
in  limiting  the  hours  of  work,  and  therefore  will  not  receive  evidence 

12.  In  Ve  Morgan,  26  Colo.  415,  58  157  Cal.  51,  106  Pac.  235,  26  L.R.A. 
Pac.  1071,  77  A.  S.  R.  269,  47  L.R.A.  (N.S.)  242;  Ex  parte  Boyce,  27  Nev. 
52.  299,  75  Pac.  1, 1  Ann.  Cas.  66  and  note, 

13.  Burcher  v.  People,  41  Colo.  495,  65  L.R.A.  47;  Ex  parte  Kair,  28  Nev. 
93  Pac.  14, 124  A.  S.  R.  143.  127,  80  Pac.  463,  113  A.  S.  R.  817,  6 

14.  Holden  v.  Hardy,  169  U.  S.  366,  Ann.  Cas.  893,  28  Nev.  425,  82  Pac. 
18  S.  Ct.  383,  42  U.  S.  (L.  ed.)  780,  af-  453,  6  Ann.  Cas.  897;  Short  v.  Bullion- 
firming  14  Utah  71,  96,  46  Pac.  756,  Beck,  etc.,  Min.  Co.,  20  Utah  20,  57 
1105,  37  L.R.A.  103, 108;  In  re  Martin,  Pac.  720,  45  L.R.A.  603. 
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to  show  that  the  occupation  is  not  unhealthfol.^*  A  statute  limiting 
the  hours  of  labor  in  mines  and  smelting  and  reduction  works  is  not 
cfpecial  legislatioUi  nor  does  it  grant  special  privileges  and  immunities, 
nor  lack  uniformity  of  operation,  because  it  does  not  apply  alike  to 
all  classes  of  laborers  engaged  in  occupations  dangerous  to  health. 
The  fact  that  such  a  statute  does  not  apply  to  persons  employed  in 
other  underground  occupations  does  not  render  it  invalid  for  lack  of 
uniformity  of  operation.  Nor  does  such  a  statute  cover  more  than  one 
subject,  because  it  deab  with  employees  in  imderground  mines,  and 
also  with  those  in  smelting  and  leduction  works.  The  courts  cannot 
say  that  a  provision  in  such  a  statute  that  the  hours  of  employment 
shall  be  consecutive  (excluding,  however,  any  intermission  of  time  for 
lunch  or  meate)  bears  no  reasonable  relation  to  the  protection  of  the 
health  of  the  workmen.  The  legislature  may  have  considered  that  per- 
sons working  in  underground  mines,  in  smelters,  or  in  reduction  works, 
required,  for  their  protection,  not  only  that  the  total  number  of  hours 
of  employment  in  a  day  should  be  limited,  but  that  the  hours  of 
labor  should  be  so  adjusted  as  to  allow  the  employee  a  long  consecutive 
period  for  rest  and  recreation.  This  is  a  question  of  legislative  policy 
with  which  the  courts  have  no  concern.^*.  Such  statute  is  not  rendered 
invalid  by  the  fact  that  it  makes  no  provision  for  cases  of  emergency 
where  life  or  property  is  in  peril.  Nor  is  such  a  statute  objectionable 
amply  because  it  does  not  expressly  forbid  the  employment  of  miners 
or  other  workmen  for  more  than  eight  hours  per  day  or  because  it 
fails  to  specify  that  the  employee  as  well  as  the  employer  is  to  be 
punished.*'  Such  a  statute  creates  for  the  employee  a  legislative 
protection  which  he  has  no  power  to  waive.  As  the  statute  renders 
it  illegal  for  him  to  work  more  than  eight  hours  per  day  he  cannot 
recover  on  a  quantum  meruit  for  overtime.*® 

62.  In  Bakery. — ^The  diflPerence  of  opinion  which  exists  with  ref- 
erence to  the  question  whether  some  occupations  are  injurious  to  the 
health  of  workmen  engaged  therein  is  exemplified  by  the  litigation 
involving  the  validity  of  a  statute  restricting  the  working  hours  in 
bakeries  to  ten  hours  per  day.  It  has  been  pointed  out -that  the  con- 
ditions imder  which  bakers  are  required  to  work,  especially  because 
of  overheated  workshops  and  the  constant  inhalation  of  flour  dust, 
affect  their  health  and  render  them  more  susceptible  than  other 
workmen  to  various  diseases.  A  majority  of  the  judges  who  had 
occasion  to  pass  on  the  validity  of  the  statute  concluded  that  there 

15.  Ex  parte  Kair,  28  Nev.  127,  80  17.  State  v.  Ldviiigston  Concrete 
Pac.  463,  113  A.  S.  R.  817,  6  Ann.  Bldg.,  etc.,  Co.,  34  Mont.  670,  87  Pac. 
Cas.  893,  28  Nev.  425,  82  Pac.  453,  6  980,  9  Ann.  Cas.  204. 

Ann-  Cas.  897.  18.  Short  v.  Bullion-Beck,  etc.,  Min. 

16.  In  re  Martin,  157  Cal.  51,  106  Co.,  20  Utah  20,  57  Pac.  720,  46  L.R.A. 
Pac.  235,  26  L.R.A.(N.S.)  242.  603. 
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axe  many  reasons  of  a  weighty,  substantial  character^  based  upon  the 
experience  of  mankind,  in  support  of  the  theory  that,  all  things 
oonsidered,  more  than  ten  hours'  steady  work  each  day,  from  week 
to  week,  in  a  bakery  or  confectionery  establishment,  may  endanger 
the  health  and  shorten  the  lives  of  the  workmen,  thereby  diminishing 
their  physical  and  mental  capacity  to  serve  the  state,  and  to  provide 
for  those  dependent  upon  them.  However,  the  federal  supreme  court 
has  decided,  by  a  vote  of  five  to  four,  that  apart  from  the  unsanitary 
condition  of  particular  bakeries,  the  occupation  of  a  baker  is  not  an 
unhealthy  one  to  that  degree  which  would  authorize  the  legislature 
to  interfere  to  regulate  his  hours  of  labor,  and  that  there  is  no  con- 
nection between  the  number  of  hours  a  baker  works  and  the  whole- 
someness  of  the  bread  which  he  produces.  The  statute  was  there- 
fore declared  not  to  have  been  enacted  in  the  proper  exercise  of  the 
police  power  of  the  state.  The  fact  that  the  statute  did  not  provide 
for  cases  of  emergency  was  pointed  out  However,  it  is  doubtful 
whether  the  existence  of  an  emergency  clause  would  have  affected 
the  decision  of  the  supreme  court  as  it  was  then  constituted.^* .  Not- 
withstanding the  difference  of  opinion  on  the  subject  a  state  court, 
in  passing  upon  the  validity  of  a  similar  statute,  has  considered  that 
decision  to  be  controlling.'® 

63.  At  Furnace  or  Boiler. — The  decision  in  the  -baker's  case  has 
likewise  been  considered  by  another  state  court  as  having  the  effect 
of  rendering  invalid  a  statute  which  provided  that  no  factory,  manu- 
facturing establishment,  of!ice  building,  warehouse,  workshop,  or  any 
business  establishment  keeping  open  or  running  day  and  night,  shall 
permit  except  in  case  of  emergency  or  compel  the  stationary  firemen 
therein  employed  to  work  consecutively  in  any  one  day  more  than 
eight  hours;  that  a  full  day's  labor  shall  be  composed  of  eight  hours 
and  no  more ;  provided  that  the  provisions  of  this  act  shall  not  apply 
to  stationary  firemen  or  assistants  employed  in  the  petroleum  industry, 
or  in  any  cotton  gin,  or  any  sugar  plantation,  or  in  the  sawmill 
industry.  The  court  said  that  there  was  no  suggestion  in  the  record 
that  the  occupation  of  a  stationary  fireman  is  dangerous  or  unhealthy 
to  such  a  degree  as  to  warrant  the  interference  of  the  state,  that 
although  it  is  undoubtedly  a  toilsome  occupation,  it  is  not  more  so 
than  many  other  manual  trades,  and  that  the  toil  per  se  could  not 
have  warranted  the  interference  of  the  legislature,  because  it  per- 
mitted unlimited  toil  in  the  plants  excepted  from  the  operation  of 
the  act.  Moreover,  the  court  was  of  the  opinion  that  the  express 
exemption  in  the  act  of  steam  plants,  such  as  oil  refineries  and  saw- 

19.  Lochner  v.  New  York,  198  U.  S.   373, 101  A.  S.  R.  773. 
45,  25  S.  Ct.  539,  49  U.  S.   (L.  ed.)       20.  Notes:    26    L.R.A.(N.S.)     242; 
937,  3  Ann.  Cas.  1133,  reversing  People   Ann.  Cas.  1912D  395. 
V.  Lochner,  177  N.  Y.  145,  69  N.  E. 
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mills,  workfl  an  unjust  discrimination  against  other  plants  operated 
by  steam;  and  that  the  division  of  such  plants  into  two  classes,  the 
one  running  day  and  night,  and  the  other  running  day  or  night,  is 
purely  arbitrary,  and  furnishes  no  reasonable  basis  for  discriminat- 
ing against  the  former  in  the  matter  of  the  hours  of  labor.^  A  similar 
conclusion  was  reached  by  the  same  court  in  reference  to  an  amend- 
ment of  the  same  statute  whereby  it  was  declared  unlawful  to  employ 
a  fireman  to  work  longer  than  eight  consecutive  hours  at  a  stationary 
boiler  using  coal  for  fuel  in  a  city  having  a  population  of  fifty 
thousand  or  more.  The  court  was  of  the  opinion  that  there  was  no 
reason  for  discriminating  between  employers  of  firemen  using  station- 
ary boilers  in  which  coal  is  used  as  fuel,  in  such  a  city,  and  employers 
of  firemen  using  portable  boilers,  or  burning  wood,  coke,  or  fuel  oil, 
or  operating  boilers  in  a  city  having  a  population  less  than  fifty 
thousand.* 

64.  In  Manttf actttring  Establishment. — ^The  progressive  nature  of 
labor  legislation  is  indicated  by  recent  statutes  restricting  the  right 
to  employ  laborers  in  manufacturing  and  repairing  establishments 
to  ten  hours  per  day,  except  in  cases  of  emergency  or  when  public 
necessity  requires.  Notwithstanding  an  attack  on  various  constitu- 
tional grounds  the  power  of  the  state  to  enact  such  a  statute  has  been 
upheld.*  In  another  jurisdiction  the  legislature  has  enacted  a  law 
that  no  person  shall  be  employed  in  any  mill,  factory  or  manufactur- 
ing establishment  in  the  state  more  than  ten  hours  in  any  one  day, 
except  watchmen  and  employees  when  engaged  in  making  necessary 
repairs,  or  in  case  of  emergency,  where  life  or  property  is  in  imminent 
danger ;  provided,  however,  ^  employees  may  work  overtime  not  to 
exceed  three  hours  in  any  one  day,  conditioned  that  payment  be  made 
for  said  overtime  at  the  rate  of  time  and  one  half  the  regular  wage. 
It  has  been  decided  that  such  a  statute  may  be  enacted  under  the 
power  to  make  such  reasonable  regulations  as  are  necessary  to  pro- 
mote the  health  and  general  welfare  of  the  citizens  and  the  peace  and 
good  order  of  the  state,  and  that  the  statute  in  question  comes  within 
the  rule  that  the  hours  of  labor  in  certain  industries  in  which  too 
many  hours  of  service  in  one  day  would  be  injurious  to  the  health  and 
well-being  of  the  operatives  may  be  reasonably  regulated  by  the  state 
under  its  police  power.* 

65.  On  Railroad. — ^The  power  of  the  legislature  of  a  state  to  regu- 
late the  hours  of  labor  of  employees  engaged  in  operating  trains  is 

1.  State  V.  Barba,  132  La.  768,  61  L.B.A.(N.S.)  851,  103  Miss.  263,  60 
So.  784,  Ann.  Gas.  1914D  1261,  46  So.  215,  45  L.B.A(N.S.)  858. 
L.R.A.(N.S.)  646.  4.  State  v.  Bunting,  71  Ore.  259, 139 

2.  State  V.  L^endre,  138  La.  154,  70  Pac.  731,  Ann.  Gas.  1916G  1003. 

So.  70,  L.R.Aldl6B  1270.  Notes:  L.B.A.1915F  830;  Ann.  Caa. 

3.  State  V.  J.  J.  Newman  Lumber   1914D  1264. 
Co.,  102  Miss.  802,  59   So.  923,  45 

481 


fi  65  LABOR  .  16  B.  C.  L. 

established  beyond  question.  The  purpose  of  such  legislation  is  to 
secure  better  service,  aaid  at  the  same  time  to  promote  the  safety  of 
life  and  property.^  In  support  of  a  statute  forbidding  corporations 
which  operate  a  certain  class  of  railroads  to  keep  their  employees  on 
duty  more  than  a  certain  number  of  hours  in  each  twenty-four,  as 
against  the  charge  of  discrimination  in  favor  of  individuals,  the  court 
may  take  judicial  notice  that  all  roads  to  which  the  act  could  apply 
must  necessarily  be  operated  by  corporations.*  Moreover,  under  the 
power  to  regulate  interstate  commerce,  and  suitably  provide  for  the 
safety  of  employees  and  passengers,  Congress  may  restrict  the  hours 
of  labor  of  employees  who  are  connected  with  the  movement  of  trains 
in  interstate  transportation.^  Congress  has  accordingly  enacted  a  law 
jRxing  the  hours  of  service  of  such  employees.  It  expressly  provided, 
however,  that  longer  hours  may  be  permitted  in  cases  of  emer- 
gency. This  provision  does  not  render  the  statute  so  uncertain 
as  to  destroy  its  validity,  because  Congress,  by  an  appropriate  descrip- 
tion of  an  exceptional  class,  has  established  a  standard  with  respect 
to  which  cases  that  arise  must  be  adjudged.*  The  act  of  Congress 
prohibiting  railroad  companies  from  keeping  employees  on  duty 
more  than  sixteen  consecutive  hours  does  not  apply  in  cases  of 
casualty,  unavoidable  accident,  or  act  of  God,  which  prevents  the 
train's  reaching  its  destination  within  the  scheduled  time,  nor  where 
the  delay  was  the  result  of  a  cause  not  known  to  the  carrier  when 
the  employees  left  a  terminal,  and  which  could  not  have  been  fore- 
seen.*   The  constitutional  prohibition  of  unreasonable  searches  and 

5.  State  V.  Northern  Pac.  R.  Co.,  36  Caa.  J915D  138,  52  L.R.A.(N.S.)  266, 
Mont.  582,  93  Pac.  945,  13  Ann.  Gas.  on  the  ground  that  the  state  statute 
144,  15  L.R.A.(N.S.)  134;  People  v.  had  heen  superseded  by  federal  legis- 
Erie  R.  Co.,  198  N.  Y.  369,  91  N.  E.  lation. 

849,  139  A.  S.  R.  828,  19  Ann.  Cas.  7.  Baltimore,  etc.,  R.  Co.  v.  Tnter- 
811,  29  L.R.A.(N.S.)  240,  reversed  in  state  Commerce  Commission,  221  U.  S. 
233  U.  S.  671,  34  S.  Ct.  756,  68  U.  S.  612,  31  S.  Ct.  621,  55  U.  S.  (L.  ed.) 
(L.  ed.)  1149,  Ann.  Cas.  1915D  138,  878;  State  v.  Northern  Pac.  R.  Co., 
52  L.RA.(N.S.)  266,  on  the  ground  53 'Wash.  673,  102  Pac.  876,  17  Ann. 
that  the  state  statute  had  been  super-  Cas.  1013,  reversed  on  another  ground 
seded  by  federal  legislation;  State  v.  in  222  U.  S.  370,  32  S.  Ct.  160,  66 
Northern  Pac.  R.  Co.,  53  Wash.  673,  U.  S.  (L.  ed.)  237. 
102  Pac.  876,  17  Ann.  Cas.  1013,  re-  Note:  35  L.R.A.(N.S.)  629. 
versed  in  222  U.  S.  370,  32  S.  Ct.  160,  As  to  the  effect  of  a  conflict  between 
56  U.  S.  (L.  ed.)  237,  on  the  ground  state  and  federal  legislation  regulat- 
that  the  state  statute  had  been  super-  ing  the  hours  of  service  of  railroad  em- 
seded  by  federal  legislation,  though  the  ployees,  see  Commerce,  vol.  5,  p.  726. 
act  of  Congress  had  not  gone  into  op-  8.  Baltimore,  etc.,  "SL  Co.  v.  Inter- 
eration.  state  Commerce  Commission,  221  U. 

6.  People  V.  Erie  R.  Co.,  198  N.  Y.  S.  612,  31  S.  Ct.  621,  66  U.  S.  (L.  ed.) 
369,  91  N.  E.  849,  139  A.  S.  R.  828,  878. 

19  Ann.  Caa.  811,  29  L.R.A.(N.S.)  9.  Black  v.  Charleston,  etc,  R.  Co., 
240,  reversed  in  233  U.  S.  671,  34  S.  87  S.  C.  241,  69  S.  E.  230,  31  L.RJL. 
Ct.  756,  58  U.  S.  (L.  ed.)  1149,  Ann.  (N.S.)  1184. 
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seizures  is  not  infringed  by  requiring  railroads  to  make  monthly 
reports  under  oath,  showing  the  instances  where  employees  subject 
to  the  act  have  rendered  excess  service,  and  giving  the  cause  and 
explanatory  facts,  if  any,  or,  where  there  has  been  no  excess  service, 
to  make  a  separate  oath  to  that  effect,  in  lieu  of  the  form  to  be  used 
in  detailing  excess  service^^  The  federal  statute  Umiting  the  hours 
of  service  of  railroad  employees  is  highly  remedial  in  its  nature, 
although  a  penalty  is  provided  for  its  violation;  and  it  should  be 
liberally  construed  so  that  its  purpose  may  be  effected.  ^^  The  federal 
statute  limiting,  under  penalty,  the  hours  during  which  a  ''common 
carrieer"  may  keep  an  employee  on  duty  applies  to  a  receiver  appointed 
by  a  federal  court  for  an  interstate  railroad.^'  The  statute  caii^not 
be  defeated  either  by  prolonging  the  period  of  service  through  other 
requirements  of  the  carriers,  or  by  the  commingling  of  duties  relating 
to  interstate  and  intrastate  operations.^*  The  act  does  not  mean  that 
the  hours  of  service  connected  with  the  movement  of  the  train  only 
begin  when  the  train  was  actually  started  on  its  journey  or  that  these 
hours  are  only  to  be  computed  during  the  time  that  the  train  is 
actually  running.  A  narrow  construction  like  this  would  in  many 
instances  rob  the  employee  of  the  benefit  of  many  minutes  as  well 
as  hours  during  which  he  might  be  connected  with  the  movement 
of  the  train  in  preparing  it  for  departure  or  in  serving  it  in  some 
way  when  delayed  on  its  journey.  However,  there  is  authority  to 
the  effect  that  the  employee  must  be  actually  engaged  in  or  con- 
nected with  the  movement  of  the  train  before  he  brings  himself 
within  the  scope  of  the  act.^*  The  hours  which  railroad  telegraph 
operators  are  permitted  to  work  need  not  be  consecutive.** 

66.  On  Public  TS^rk. — As  to  whether  a  state  or  municipality  may 
restrict  the  hours  of  labor  of  the  employees  of  contractors  who  are 
doing  pubUc  work  the  decisions  are  not  entirely  harmonious.**  In 
a  comparatively  early  case  it  was  decided  that  a  municipal  ordinance 
making  it  a  misdemeanor  for  any  person  when  having  labor  per- 
formed for  the  purpose  of  carrying  out  a  contract  with  the  city,  to 
demand,  receive  or  contract  for  more  than  eight  hours'  labor  in  on© 
day  from  any  person,  is  void.*'    In  another  case  a  clause  in  a  munici* 

10.  Baltimoro,  etc.,  R.  Co.  v.  Inter-  S.  612,  31  S.  Ct.  621,  55  U.  S.  (L.  e<L) 
state  Commeroe  Commission,  221  U.  878.  . 

S.  612,  31  S.  Ct,  621,  55  U.  S.  (L.  ed.)  14.  Osborne  v.  Cincinnati,  etc.,  R. 
878.  Co.,  158  Ky.  176,  164  S.  W.  818,  Ann. 

11.  Osborne  v.  Cincinnati,  etc.,  R.  Cas.  1915D  449  and  note. 

Co.,  168  Ky.  176, 164  S.  W.  818,  Ann.  15.  United  States  v.  Atchison,  etc., 
Cas.  1915D  449  and  note.  R.  Co.,  220  U.  S.  37,  31  S.  Ct.  362,  55 

12.  United   States   v.   Ramsey,   197   U.  S.  (L.  ed.)  361. 

Fed.  144, 116  C.  C.  A.  568,  42  L.R.A.       16.  Note:  48  U.  S.  (L.  ed.)  150. 
(N.S.)  1031.  17.  Ex  parte  Kuback,  85  Cal.  274, 

13.  Baltimore,  etc.,  R.  Co.  v.  Inter-   24  Pac.  737,  20  A.  S.  R.  226,  9  L.R.A. 
state  Commerce   Commission,  221  U.  482. 
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pal  code  which  rendered  a  contractor  liable  to  have,  his  contract  for- 
feited  if  he  compels  or  allows  his  workmen  to  work  more  than  eight 
hours  per  day  except  in  cases  of  emergency  has  likewise  been  held 
to  be  unconstitutional.^^  Though  apparently  inclined  to  the  view 
that  the  hours  of  labor  of  employees  of  a  public  contractor  cannot 
be  restricted  by  legislation,  another  cou];}^  has  declared  invalid  a 
statute  regulating  the  hours  of  labor  under  contracts  for  municipal 
improvements  on  the  ground  that  the  legislature  cannot  dictate  tlie 
terms  upon  which  the  municipality  may  make  contracts  relating  to 
local  improvements.^*  In  a  recent  case  another  court,  while  recogniz- 
ing the  right  of  the  state  to  limit  the  hours  of  labor  of  its  own  em- 
ployees, concluded  that  the  legislature  can  pass  no  law  limiting  the 
hours  of  labor  on  contracts  for  improvement  which  a  municipal  cor- 
poration undertakes  in  its  private  or  proprietary  capacity,  where  the 
constitution  prohibits  special  laws  regulating  labor,  since  there  is  no 
distinction  between  the  labor  on  such  contracts  and  those  of  private 
individuals  which  can  form  a  proper  basis  for  classification.**  Still 
another  court  has  reached  the  conclusion  that  where  the  state  itself 
prosecutes  a  work  it  may  determine  the  hours  of  labor  of  its  employees, 
but  that  it  has  no  such  power  where  it  has  let  out  the  performance  of 
the  work  to  a  contractor  unless  it  reserves  this  right  in  the  contract, 
and  that  a  state  cannot  by  statute  make  an  arbitrary  distinction 
between  persons  contracting  with  it  and  other  employers  by  prescrib- 
ing the  hours  of  labor  for  the  contractor's  employees.^  The  same 
court  seems  to  have  subsequently  abandoned  this  position,  and  while 
some  of  the  judges  attributed  the  invalidity  of  the  statute  to  an  attempt 
to  interfere  with  the  private  affairs  of  municipalities,  other  judges 
attributed  such  invalidity  to  a  provision  in  the  statute  that  a  contractor 
permitting  his  employees  to  work  more  than  eight  hours  per  day  shall 
forfeit  the  compensation  for  the  work  done.*  The  legislature  of  that 
state  has  since  been  authorized  by  a  constitutional  amendment  to 
regulate  the  hours  of  work  by  contractors  or  subcontractors  in  any 
city,  town,  village  or  other  civil  division  of  the  state.*  But  apart 
from  express  constitutional  provision,  the  decided  weight  of  authority 
is  to  the  effect  that  with  respect  to  work  of  a  public  character  which 
is  absolutely  under  the  control  of  the  state  and  its  municipal  agents 
acting  by  its  authority,  the  state  may  prescribe  the  hours  of  labor 

18.  Fiske  v.  People,  188  111.  206,  58  Const.  Co.,  175  N.  Y.  84,  67  N.  B.  129, 
N.  B.  985,  62  L.R.A.  291.  65  L.R.A-  33. 

19.  Cleveland    v.     Clements    Bros.  2.  People  v.  Grout,  179  N.  Y.  417, 
Const  Co.,  67  Ohio  St.  197,  65  N.  E.  72  N.  E.  464, 1  Ann.  Cas.  39. 

885,  93  A.  8.  R.  670,  59  L.R.A.  775.  3.  People  v.  Metz,  193  N.  Y.  148,  85 

20.  Com.  V.  Casey,  231  Pa.  St.  170,  N.    E.    1070,   24   L.R.A.(N.S.)    201; 
80  AtL  78,  34  L.R.A.(N.S.)  767.  People  v.  Crane,  214  N.  Y.  154,  108 

1.  People  V.  Orange  County  Road  N.  E.  427,  Ann.  Cas.  1915B  1254. 
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of  the  employees  of  those  who  oontriu^  to  do  0uch  work.^  Uncon- 
stitutiiMial  discriixiination  is  not  effected  by  forbidding  persons  em- 
ployed on  public  work  to  labor  more  than  eight  hours  a  day,  whiU 
those  employed  by  private  citi^ns  are  not  restricted  in  the  duration 
of  the  hours  of  labor.^  The  fact  that  a  municipal  corporation  is 
created  by  the  constitution  by  direct  vote  of  the  peoplci  with  power 
to  form  its  own  charter,  does  not  deprive  the  legislature  of  power  to 
make  applicable  to  it  a  legal  limitation  of  hours  of  labor  which  shall 
be  required  in  the  construction  of  public  improvements.*  A  municipal 
ordinance  prohibiting  more  than  eight  hours  labor  per  day  on  any 
work  done  for  the  municipality  is  likewise  valid,  because  the  munici- 
pality has  the  right  to  do  its  work  in  any  manner  that  it  pleases  and 
to  compel  those  with  whom  it  contracts  to  perform  the  work  in  such 
manner.^  The  fact  that  Congress  does  not  have  general  control  over 
the  conditions  of  labor,  or  does  not  possess  the  general  power  of  legis- 
lation possessed  by  the  le^latures  of  the  states,  does  not  make  uncon- 
stitutional a  law  limiting  the  service  and  employment  of  all  laborers 
and  mechanics  employed  by  the  United  States,  by  the  District  of 
Columbia,  or  by  any  contractor  or  subcontractor  upon  any  of  the 
public  works  of  the  United  States  or  of  the  District  of  Columbia,  to 
eight  hours  in  any  one  calendar  day  and  making  it  a  misdemeanor 
to  require  or  permit  any  such  laborer  or  mechanic  to  work  more  than 
eight  hours  except  in  case  of  extraordinary  emergency.^  Under  such 
statute  the  term  '^extraordinary  emergency''  imports  a  sudden  and 
unexpected  happening ;  an  unforeseen  occurrence  or  condition  calling 
for  immediate  action  to  avert  imminent  danger  to  health,  or  life,  or 
property ;  an  unusual  peril,  actual  and  not  imaginary,  suddenly  creatr 
ing  a  situation  so  different  from  the  usual  or  ordinary  course  in  the 
prosecution  of  the  public  work  that  the  court  may  and  must  conclude 
that  Congress  contemplated  excepting  from  the  operation  of  this  law 
such  an  occurrence,  so  sudden,  rare,  and  unforeseen.  What  amounts 
to  an  extraordinary  emergency  mxist  be  determined  by  the  court* 

4.  Atkin  v.  Eansas,  191  U.  8.  207,      5.  People  v.  Mets,  103  N.  Y.  148,  85 
24  8.  Ct.  124,  48  U.  8.  (L.  ed.)  148,  N.  B.  1070,  24  L.B.A.(N-S.)  201. 
affirming  SUte  v/ Atkin,  64  Kan.  174,      6.  Eeefe  v.  People,  37  Colo.  317, 
67  Pac.  519,  97  A.  S.  B.  343;  Keefe  87  Pac.  791,  8  L.E.A.(N.S.)  131. 
V.  People,  37  Colo.  317,  87  Pac.  791,  8      7.  Matter  of  Broad,  86  Wash.  449, 
L.E.A.(N.S.)  131andnote;InreDal-  78  Pac  1004,  2  Ann.  Cas.  212,  70 
ton,  61  Kan.  257,  59  Pac.  336,  47  L.R.A.  1011,  overroling  in  effect  Se- 
LJt.A.  380;  In  re  Opinion  of  Justices,  attle  v.  Smyth,  22  Wash.  327,  60  Pac 
208  Mass.   619,   04  N.   B.  1044^  34  1120,  79  A.  8.  B.  939. 
L.BjL(N.S.)  771;  State  v.  Livingston       8.  Ellis  v.  United  States,  206  tl.  S. 
Coneiete  Bldg.,  etc,  Co.,  34  Mont.  570,  246,  27  8.  Ct  600,  51  U.  8.  (L.  ed.) 
87  Pac  980, 9  Ann.  Cas.  204  and  note;  1047,  11  Ann.  Cas.  589;  Penn  Bridge 
ByazB  V.  State,  2  Okla.  Ciim.  481, 102  Co.  y.  United  States.  29  App.  Cas.  (D. 
Pac  804^  Ann.  Caa.  1912A  765  and  C.)  452,  10  Ann.  Ca&  719  and  note, 
note.  9.  Penn  Bridge  Co.  v.  United  States, 
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No  mere  requirement  of  poesible  convenience  or  pecuniary  advantage 
is  an  extraordinary  emergency  within  the  meaning  of  the  act^^  The 
disappointment  of  a  contractor  with  regard  to  obtaining  some  of  his 
materials,  a  matter  which  he  knew  involved  some  difficulty  of  which 
he  took  the  risk,  does  not  create  such  an  emergency  as  is  contem- 
plated in  the  exception  to  the  law.^^  The  penal  clause  of  the  federal 
eight-hour  law  making  those  guilty  and  subject  to  punishment  who 
''intentionally  violate''  tRe  provision  of  the  law,  does  not  exclude 
from  the  penalty  one  who  works  his  employees  more  than  eight  hours 
under  the  mistaken  belief  that  an  ''emergency"  has  arisen  whibh 
justifies  his  conduct,  the  intentional  ad<^tion  of  a  certain  course  of 
conduct  which  is  actually  in  violation  of  the  law  being  an  intentional 
breaking  of  the  law.^^  The  fact  of  employing  laborers  on  public 
work  for  more  than  a  certain  number  of  hours  a  day  cannot  be  made 
prima  facie  evidence  of  violation  of  the  statute  prohibiting  it,  if 
there  are  circumstances  provided  for  by  statute  when  such  employ- 
ment is  made  lawful.^'  The  federal  eight-hour  law,  being  limited  to 
"laborers  and  mechanics"  employed  "upon  any  of  the  public  works" 
of  the  United  States,  does  not  include  in  its  operation  employees  upon 
scows,  dredges,  and  tugs  engaged  in  dredging  channels  in  a  harbor, 
such  persons  not  being  "laborers  and  mechanics"  nor  employed  upon 
the  "public  works"  of  the  United  States.** 

67.  Night  Work, — ^It  is  undoubtedly  within  the  police  power  of  a 
state  to  prohibit  night  work  for  children  and  women.**  There  would 
seem  to  be  no  doubt  that,  at  least  in  some  employments,  night  work 
may  be  prohibited  even  for  men.  For  instance,  ordinances  prohibit* 
ing  night  work  in  laundries  have  been  upheld  as  proper  police  regula- 
tions. Thus  an  ordinance  providing  that  persons  owning  or  employed 
in  the  public  laundries  or  public  washhouses  shall  not  wash,  mangle, 
starch,  iron,  or  do  any  other  work  on  clothes  between  the  hours  of 

6  o'clock  p.  M.  and  7  o'clock  a.  m.  has  been  declared  to  be  valid. 
Such  ordinances  have  been  considered  not  from  the  standpoint  of 
employees  but  as  a  restriction  of  the  rights  of  persons  conducting 
laundries,  although  it  may  be  pointed  out  that  it  has  been  decided 
that  there  is  no  imlawful  discrimination  in  prohibiting  night  work 
in  some  branches  of  the  laundry  business  from  whicH  danger  is  to  be 
apprehended  and  in  permitting  night  work  in  other  branches  of  the 

29  App.  Cas.  (D.  C.)  452, 10  Ann.  Cas.  S.  246,  27  8.  Ct.  600,  51  U.  8.  (L.  ed.) 

719.  1047,  11  Ann.  Cas.  589, 

10.  United  States  v.  Garbish,  222  13.  In  re  Opinion  of  Justices,  208 
U.  S.  267,  32  8.  Ct.  77,  66  U.  S.  (L.  Mass.  619,  94  N.  E.  1044,  34  L.R.A. 
ed.)  190.  (N.S.)  771. 

11.  Ellis  V.  United  States,  206  U.  S.  14.  Ellis  v.  United  States,  206  U. 
246,  27  8.  a.  600,  51  U.  S.  (L.  ed.)  S.  246,  27  8.  Ct.  600,  51  U.  8.  (L.  ed.) 
1047,  11  Ann.  Cas.  589.  1047.  11  Ann.  Cas.  589. 

12.  Ellis  y.  United  States,  206  U.  15.  See  supra,  par.  54,  55. 

496 


16  B.  C.  L.  LABOR  §  68 


same  business.^*  On  the  other  hand  it  has  been  decided  that  a  stat- 
ute requiring  mercantile  establishments  to  close  at  six  o'clock  in  the 
evening  is  not  within  the  police  power  of  the  state^  and  that  such  a 
statute  is  moreover  void  as  special  legislation  if  it  applies  only  to 
cities  containing  more  than^  a  certain  number  of  inhabitants,  and 
exempts  from  its  provision  drug  stores  and  persons  dealing  in  food- 
stuffs. The  statute  referred  to  prohibited  mercantile  establishments 
to  be  open  after  six  o'clock  in  the  evening  regardless  of  whether  the 
owner  had  any  employees.  The  court  added,  however,  that  if  the 
statute  should  be  regarded  as  an  attempt  to  prohibit  night  work  by 
employees  of  mercantile  establishments,  it  would  contravene  the 
fourteenth  amendment  of  the  federal  constitution.^' 

Wages 

68,  Amount  of  Wages. — ^As  early  as  1349  the  price  of  labor  was 
adjusted  as  a  police  regulation.*®  After  the  great  pestilence  of  the 
early  part  of  the  fourteenth  century,  laborers  took  advantage  of  the 
decreased  supply  by  demanding  an  increase  in  their  wages.  To  check 
the  rise  in  wages  resulting  from  the  operation  of  the  so-called  law  of 
supply  and  demand,  Parliament  enacted  the  Statutes  of  Laborers  of 
1349  and  1350,  which  prohibited  laborers  from  taking  more  than 
the  customary  rate  of  wages.  Various  statutes  were  subsequently 
enacted  for  the  purpose  of  preventing  laborers  from  combining  in 
order  to  obtain  an  increase  in  wages.  The  Apprenticeship  Act  passed 
during  the  reign  of  Queen  Elizabeth  (5  Eliz,,  c.  4),  which  professed 
to  be  designed  to  improve  the  condition  of  the  laborers,  authorized  the 
justices  to  fix  the  wages  to  be  paid  to  mechanics  and  laborers.**  As 
late  as  the  American  Revolution  laws  fixing  the  price  of  labor  were 
passed  in  some  of  the  American  colonies.*®  In  recent  years  the  legis- 
latures of  many  states  have  become  impressed  with  the  belief  that 
unskilled  laborers  are  compelled  to  accept  employment  for  inadequate 
wages.  They  have  accordingly  provided  that  unskilled  laborers 
employed  on  the  public  work  of  the  state  or  municipalities  shall 
receive  not  less  than  a  specified  amount  per  hour  or  per  day.  The 
power  of  the  legislature  to  establish  a  minimum  wage  for  state  or 
municipal  employees  has  been  sustained.*  In  some  jurisdictions  this 
power  has  not  been  upheld  as  to  employees  of  a  contractor  who  has 

16.  In  re  Wong  Wing,  167  Cal.  109,       19.  National    Protective    Ass'n    of 
138  Pac.  695,  51  L.R.A.(N.S.)   361.     Steam  Fitters,  etc.  v.  Cumming,  170 

Note:  21  Ann.  Cas.  977.  N.  Y.  315,  63  N.  E.  369,  88  A.  S.  B. 

17.  SaviUe  v.   Corless,   (Utah)    151   648,  58  L.B.A.  136. 

Pac.  61,  L.R.A.1916A  651  and  note.       20.  Carew  v.  Rutherford,  106  Masa. 

18.  State  V.  Peel  Splint  Coal  Co.,  1,  8  Am.  Rep.  287.      . 

36  W.  Va.  802,  15  S.  E.  1000,  17       1.  Note:  51  L.R.A.(N.S.)   687. 
L.R.A.  385.  4 
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undertaken  to  do  work  for  a  city.  Thus  it  has  been  decided  that 
municipal  corporations  cannot  be  required  by  the  legislature  to  pay 
more  for  common  labor  employed  on  public  improvements  than  it 
is  worth  in  the  market.  Such  legislation  unconstitutionally  deprives 
the  taxpayers  of  their  privileges  and  immunities,  and  of  their  prop- 
erty without  due  process  of  law,  interferes  with  their  right  of  con- 
tract, and  is  invalid  as  class  legislation.'  This  conclusion,  it  should 
be  noted,  is  based  largely  on  the  view  that  the  power  of  the  state  over 
a  municipality  is  limited.  It  seems  that  this  view  will  not  be  the 
prevailing  one.  In  one  jurisdiction  where  the  court  reached  a  sub- 
stantially similar  conclusion,'  the  constitution  has  been  amended 
Bo  as  expressly  to  authorize  the  legislature  to  fix  the  wages  of  persons 
employed  on  public  work.^  Even  in  the  absence  of  express  constitu- 
tional provisions,  statutes  providing  that  persons  employed  by  or  on 
behalf  of  the  state  or  any  municipality  shall  be  paid  the  current 
rate  of  wages  in  the  locality  where  the  work  is  performed  have  been 
upheld  in  some  jurisdictions,  notwithstanding  the  fact  that  such 
provisions  were  coupled  with  other  provisions  prescribing  a  maximum 
number  of  hours  less  than  the  usual  number  constituting  a  day's 
work.*  Moreover,  it  has  recently  been  decided  that  it  is  within  the 
legislative  power,  either  of  state  or  city,  to  prescribe  a  higher  rate 
of  wages  than  the  prevailing  rate  as  a  minimum  of  wages  to  be  paid 
for  common  labor  in  the  doing  of  a  public  work  to  be  paid  for  by 
special  assessments  against  the  property  specially  benefited  thereby. 
Such  legislation  may  be  upheld  on  the  same  grounds  as  the  legis- 
lation establishing  maximum  hours  of  labor  on  public  work.  The 
state,  in  its  proprietary  capacity,  may  prescribe  the  conditions  upon 
which  it  will  permit  work  to  be  done  in  its  behalf  or  in  behalf  of 
its  municipalities.  Not  only  a«tate,  but  a  city  may  enact  a  minimum 
wage  law  for  persons  employed  on  public  work.  An  ordinance  pre- 
scribing a  minimum  wage  for  all  public  work,  which  is  within  the 
general  powers  conferred  upon  the  municipality,  cannot  be  held 
invalid  as  contrary  to  public  policy  for  increasing  the  cost  of  public 
work,  where  the  legislature  itself  has  passed  a  law  limiting  the  hours 
of  labor  on  such  work.  Moreover,  the  court  will  not  pronounce  an 
ordinance  fixing  a  minimum  wage  of  $2.75  per  day  for  common 
labor  on  public  contracts  unreasonable  in  the  absence  of  evidence 
showing  it  to  be  so,  although  such  wage  is  25  per  cent  higher  than 

2.  Street  v.  Vamey  Electrical  Sup-  4.  People  v.  Metz,  193  N.  Y.  148, 
ply  Co.,  160  Ind.  338,  66  N.  E.  895,  86  N.  E.  1070,  24  L.R.A.(N.S.)  201. 
98  A.  S.  R.  325,  61  L.R.A.  154.  Note :  Ann.  Cas.  1913E  992. 

Notes:  61  L.R.A.(N.S.)  688;  Ann.  5.  Byars  v.  State,  2  Okla.  Grim. 
Cas.  1913E  990.  481,  102  Pac.  804,  Ann.  Cas.  1912A 

3.  People  v.-  Coler,  166  N.  Y.  1,  59  765. 

N.  E.  716,  82  A.  S.  R.  605,  52  L.R.A.       Note:  Ann.  Cas.  1913E  991. 
814.  > 
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the  prevailing  price  for  such  labor.*  As  to  the  power  of  the  legis- 
lature to  establish  minimum  wages  for  laborers  in  private  employ- 
ments there  is-as  yet  comparatively  little  direct  authority.  Apparently 
in  apprehension  of  the  enactment  of  minimum  wage  laws,  a  con- 
stitutional convention  of  one  state  has  recently  incorporated  in  the 
state  constitution  a  provision  that  no  law  shall  be  passed  fixing  the 
price  of  manual  labor.  ^  A  comparatively  early  decision  that  has 
some  bearing  on  the  power  of  the  legislature  is  one  dealing  with  the 
validity  of  a  statute  prohibiting  an  employer  to  impose  a  fine  or  to 
withhold  wages  for  any  imperfections  in  weaving.  Evidently  this 
statute  was  passed  because  the  legislature  believed  that  the  operatives 
were  often  cheated  out  of  part  of  their  work  under  the  false  pretense 
that  the  work  done  by  them  was  imperfect.  But  a  majority  of  the 
judges  decided  that  the  statute  was  unconstitutional.^  A  statute 
which  defined  the  length  of  a  day's  work  and  which  provided  that 
any  employer  working  his  employees  more  than  the  specified  number 
of  hours  ''shall  pay  as  extra  compensation  double  the  amount  per  day 
as  paid  for  previous  hour"  has  likewise  been  declared  to  be  uncon- 
stitutional on  the  ground  that  it  was  an  unwarranted  interference 
with  the  right  to  contract,  and  also  because  the  statute  expressly 
excepted  domestic  and  farm  labor.*  The  courts  which  are  of  the 
opinion  that  the  legislature  cannot  establish  minimum  wages  to  be 
paid  by  municipal  contractors  would  no  doubt  hold  general  minimum 
wage  statutes  to  be  unconstitutional.  On  the  other  hand,  a  court 
which  has  upheld  the  validity  of  minimum  wage  laws  as  to  work  done 
tn  behalf  of  a  city,  has  pointed  out  that  cogent  reasons  can  be  ad- 
vanced for  sustaining  legislation  of  this  character  as  a  proper  exercise 
of  the  police  power. ^®  Minimum  wage  laws  for  women  and  minors 
have  already  been  enacted  in  many  states.  One  of  these  statutes 
declares  that  it  shall  be  unlawful  to  employ  women  for  wages  which 
are  inadequate  to  supply  the  necessary  cost  of  living  and  to  maintain 
them  in  health,  that  it  shall  be  unlawful  to  employ  minors  for 
unreasonably  low  wages,  and  that  standards  of  minimum  we^es  for 
women  and  minors  in  particular  occupations  are  to  be  established  by 
an  industrial  welfare  commission.  The  validity  of  this  statute  has 
been  upheld  as  being  within  the  police  power  of  the  state.  Such  a 
statute  can  be  upheld  on  the  same  grounds  as  laws  establishing  maxi- 

6.  Malette  v.  Spokane,  77  Wash.  N.  E.  1126,  31  A.  S.  R.  533, 14  L.R.A. 
205,  137  Pac.  496,  Ann.  Cas.  1915D  325. 

225,  61  L.R.A.(N.S.)    686,  reversing  9.  Low   v.   Rees   PrintiBg    Co.,   41 

€8  Wash.  578,  123  Pac.  1005,  Ann.  Neb.  127,  59  N.  W.  362,  43  A.  S.  R. 

Cas.  1913E  986.  670,  24  L.R.A.  702. 

7.  State  V.  Barba,  132  La.  768,  61  10.  Malette  v.  Spokane,  77  Wash, 
So.  784,  Ann.  Cas.  1914D  1261,  45  205,  137  Pac.  496,  Ann.  Cas.  1915D 
L.R.A.(N.S.)  546.  225,  51  L.R.A.(N.8.)  686. 

8.  Com.  V.  Perry,  165  Mass.  117,  28 
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mum  \^orking  hours  for  women.  It  has  been  pointed  out  that  women 
generally  work  because  of  dire  necessity,  and  that  it  is  not  optional 
with  them  to  decline  inadequate  compensation.  Moreover,  common 
belief  is  sufficient  to  make  it  palpable  that  the  employment  of  female 
labor  for  inadequate  wages  is  highly  detrimental  to  public  morals. 
Again,  the  fact  that  the  statute  makes  conclusive  the  findings  of  the 
commission  on  all  questions  of  fact,  does  not  deprive  employers  of 
their  property  without  due  process  of  law  when  notice  and  an  oppor- 
tunity to  be  heard  is  afforded  them.^* 

69.  Determining  Amount  of  Compensation;  Weighing  CoaL — Coal 
miners  are  frequently  paid  not  by  the  day,  but  according  to  the 
quantity  of  coal  mined  by  them.  In  a  number  of  states  where  mining 
is  carried  on  extensively  there  have  been  enacted  statutes  relating 
to  the  manner  of  weighing  coal  for  the  purpose  of  determining  the 
amount  of  compensation.  Aside  from  finding  fault  with  particular 
legislative  classifications,  such  as  making  the  requirement  as  to  weigh- 
ing coal  applicable  to  mines  the  product  of  which  is  shipped  by  rail 
or  water,  one  court  has  said  that  if  coal  miners  are  paid  by  weight,  a 
statute  which  deprives  them  and  their  employers  of  the  right  to  fix 
upon  the  amount  of  coal  mined,  or  the  amount  due  for  mining  it, 
in  any  manner  mutually  satisfactory,  is  unconstitutional.^*  In  a 
number  of  jurisdictions  there  have  been  enacted  statutes  making  it 
unlawful  for  any  mine  owner,  lessee,  or  operator  of  coal  mines,  employ- 
ing miners  at  bushel  or  ton  rates,  or  other  quantity,  to  pass  the  outr 
put  of  coal  mined  by  said  miners  over  any  screen  or  other  device 
ivhich  shall  take  any  part  from  the  value  thereof  before  the  same 
shall  have  been  weighed  and  duly  credited  to  the  employee  sending 
the  same  to  the  surface  and  accounted  for  at  the  legal  rate  of  weights 
fixed  by  law.  By  one  court  such  a  statute  appears  to  have  been 
regarded  as  discriminating  against  the  coal  industry.**  Another 
court  has  said  that  such  legislation  $ims  not  to  prevent  fraud,  but 
to  establish  among  miners  a  uniform  standard  of  earning  capacity 
so  far  as  skill  and  care  are  concerned.**  But  the  weight  of  authority 
supports  the  validity  of  such  statutes.  Such  statutes  are  designed 
to  prevent  fraud  and  to  secure*  to  employees  in  mines  the  fruits  of 
their  labor,  and  are  therefore  within  the  police  power  of  the  state.** 

11.  Stettler  v.  O'Hara,  69  Ore.  519,  15.  McLean  v.  State,  81  Ark.  304, 
139  Pac..743,  Ann.  Cas.  1916A  217.  98  S.  W.  729,  126  A.  S.  R.  1037,  11 

12.  Harding  v.  People,  160  111.  459,  Ann.  Cas.  72  and  note,  affirmed  Mc- 
43  N.  E.  624,  52  A.  S.  R.  344,  32  Lean  v.  Arkansas,  211  U.  S.  539,  29 
L.R.A.  445.  S.  Ct.  206,  53  U.  S.   (L.  ed.)   316; 

13.  Ramsey  v.  People,  142  111.  380,  State  v.  Wilson,  61  Kan.  32,  58  Pac 
32  N.  E.  364.  17  L.R.A.  853.  981,  47  L.R.A.  71;  State  v.  Peel  Splint 

14.  In  re  Preston,  63  Ohio  St.  428,  Coal  Co.,  36  W.  Va.  802,  15  S.  S. 
59  N.  E.  101,  81  A.  S.  R.  642,  52  1000,  17  L.R.A.  385. 

L,R.A.  523. 
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The  validity  of  such  statutes  may  also  be  upheld  on  the  ground  that 
they  provide  for  supplying  data  on  which  to  base  statistics  showing 
the  amount  of  coal  produced  from  the  mines  of  the  state.  ^^  Such  a 
statute  is  not  objectionable  because  it  is  limited  to  mines  in  which  ten 
or  more  persons  are  employed.  The  distinction  drawn  in  favor  of 
the  smaller  operators  would  indicate  that  the  legislature  thought; 
that  the  evils  of  fraud  and  danger  of  imposition  did  not  extend  to 
the  smaller  class  of  operators,  and  hence  the  remedy  was  not  extended 
to  their  employees.^' 

70.  Mode  of  Payment. — ^As  early  as  the  fourtesnth  century,  laws 
existed  in  England  prohibiting  the  payment  of  wages,  in  certain 
trades,  in  anything  but  lawful  money  of  the  realm.  In  1831  all  of 
these  laws  were  consolidated  into  what  is  known  as  the  Truck  act, 
embracing  nearly  all  classes  of  trades.  No  question  of  the  constitu- 
tionality of  the  Tnick  act  exists,  of  course,  in  England,  but  the  history 
of  such  acts  in  that  country  shows  that  the  great  body  of  employees 
were  considered  at  a  disadvantage  in  dealing  with  their  employers 
respecting  their  wages,  and  the  regulation  of  payment  of  wages  was 
considered  a  matter  of  public  policy  which  demanded  legislation.  It 
has  become  common  in  the  United  States  for  many  large  employers 
of  labor  to  keep  general  stores  at  or  near  the  place  where  their  em- 
ployees are  engaged,  and  the  habit  of  paying  them  in  whole  or  in 
part  in  merchandise  has  become  quite  general.  If  an  employer  can 
arbitrarily  postpone  the  date  of  payment  of  wages,  the  employee  in 
many  cases  might  be  forced  to  accept  the  opportunity  offered  by  the 
employer  to  supply  his  needs  at  the  employer's  store,  and  if  the  prices 
of  the  commodities  thus  offered  should  be  exorbitant,  the  employee 
would  undoubtedly  be  over-reached  and  the  necessity  of  restrictive 
laws  would  seem  to  be  demanded  by  public  policy.  In  many  juris- 
dictions there  have  indeed  been  enacted  laws  prohibiting  the  pay- 
ment of  wages  in  anything  but  cash  or  prohibiting  the  issuing  there- 
for of  any  evidence  of  indebtedness  not  redeemable  in  money.  The 
practice  of  issuing  store  orders  evidently  prevailed  chiefly  in  large 
mining  and  manufacturing  industries.  At  any  rate,  some  of  the 
earlier  statutes  merely  prohibited  mining  and  manufacturing  con- 
cerns from  issuing  such  orders.  In  several  jurisdictions  such  statutes 
have  been  declared  to  be  unconstitutional  on  the  ground  that  they 
operated  as  an  unlawful  discrimination  against  employers  engaged  • 
in  mining  and  manufacturing.^®    But  the  validity  of  such  a  statute 

16.  State  V.  Wilson,  61  Kan.  32,  58  18.  Frorer  v.  People,  141  111.  171, 
Pac.  981,  47  L.R. A.  71.  31  N.  E.  395,  16  L.R. A.  492 ;  State  v. 

17.  McLean  v.  State,  81  Ark.  304,  Loomis,  115  Mo.  307,  22  S.  W.  350, 
98  S.  W.  729,  126  A.  S.  R.  1037,  11  21  L.R.A.  789;  State  v.  GoodwiU,  33 
Ann.  Cas.  72;  State  v.  Peel  Splint  W.  Va.  179,  10  S.  E.  285,  25  A.  S.  R. 
Coal   Co.,  36  W.  Va.  802,  15  S.  E.  863,  6  L.R.A.  621. 

1000,  17  L.R.A.  385.  Note:  122  A.  S.  R.  906. 
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has  been  upheld  on  the  ground  that  the  classification  is  a  reasonable 
one^^*  although  it  has  also  been  decided  that  an  act  requiring  the 
redemption  in  money  of  checks  issued  in  payment  of  assigned  wages^ 
which  is  applicable  only  to  merchants  on  the  one  hand  and  coal 
miners  on  the  other,  is  void  as  class  legislation.'®  A  statute  requir- 
ing the  payment  of  wages  in  cash  or  by  check  payable  in  money  has 
likewise  been  declared  to  establish  an  arbitrary  classification  because 
it  applied  only  to  corporations  and  trusts  employing  ten  or  more 
persons.^  But  the  constitutional  guaranty  of  equal  protection  of  the 
laws  is  not  violated  by  such  a  statute  because  it  contains  an  exception 
in  favor  of  agricultural  labor  contracts  or  advances  made  to  laborers 
for  agricultural  purposes.'  Nor  does  such  a  statute  deny  the  equal 
protection  of  the  laws  to  a  railroad  corporation  simply  because  it  does 
not  apply  to  all  corporations  doing  business  in  the  state,  at  least  if 
the  statute  applies  to  all  corporations  of  the  same  class  as  railroad 
companies.*  There  is  some  authority  to  the  eflFect  that  a  statute  pro- 
hibiting the  issuance  by  an  employer  to  his  employee  of  checks  for 
labor  performed,  redeemable  in  goods  and  merchandise,  interferes 
with  the  right  to  contract,  and  is  not  within  the  police  power  of  the 
state.*  It  has  been  decided  that  as  applied  to  a  corporation,  such  a 
statute  cannot  be  upheld  as  a  police  regulation  in  so  far  as  the  cor- 
poration and  its  adult  employees  are  concerned,  where  such  corpora- 
tion is  not  pursuing  a  public  business  and  has  not  devoted  its  property 
to  a  public  use.*  In  several  jurisdictions  the  rule  has  been  established 
that  the  state  may,  in  the  exercise  of  its  reserved  power  to  amend 
corporate  charters,  require  corporations  to  pay  their  employees  in 
lawful  money.*  Moreover,  according  to  the  best  considered  cases,  the 
power  to  require  wages  to  be  paid  in  cash  is  not  limited  to  corpora- 
tions.   The  power  to  require  wages  to  be  paid  in  cash  has  been  based 

19.  Hancock    v.    Yadem,    121    Ind.  11  L.R.A.(N.S.)  603.                             ' 
366,  23  N.  E.  253,  16  A.  S.  R.  396,  6  5.  State  v.  Missouri  Tie,  etc.,  Co., 
L.R.A.  576;  Seelyville  Coal,  etc.,  Co.  181  Mo.  536,  80  S.  W.  933,  103  A.  S. 
V.  McGlosson,  166  Ind.  561,  77  N.  E.  R.  614,  2  Ann.  Cas.  119,  65  L.R.A. 
1044,  117  A.  S.  R.  396,  9  Ann.  Cas.  688. 

234.  6.  New  York  Cent.,  etc.,  R.  Co.  v. 

20.  Dixon  v.  Poe,  159  Ind.  492,  65  Williams,  199  N.  Y.  108,  92  N.  E.  404, 
N.  E.  518,  95  A.  S.  R.  309,  60  L.R.A.   139   A.   S.   R.   850,   35   L.R.A.(N.S.) 

'  308.  549;  Lawrence  v.  Rutland  R.  Co.,  SO 

1.  State  V.  Haun,  61  Kan.  146,  59  Vt.  370,  67  Atl.  1091,  13  Ann.  Caa. 
Pac.  340,  47  L.R.A.  369.  475,  15  L.R.A.  (N.S.)   350. 

2.  Johnson  v.  Spartan  Mills,  68  S.  Note:  14  Ann.  Cas.  621. 

C.  339,  47  S.  E.  695,  1  Ann.  Cas.  409.       In  State  v.  Haun,  61  Kan.  146,  59 

3.  Lawrence  v.  Rutland  R.  Co.,  80  Pac.  340,  47  L.R.A.  369,  a  majority 
Vt.  370,  67  Atl.  1091,  13  Ann.  Cas.  of  the  judges  construed  the  Kansas 
475,   15  L.R.A.(N.S.)    350.  statute  of  1897  as  not  being  an  exer- 

4.  Jordan  v.  State,  51  Tex.  Crim.  cise  by  the  legislature  of  its  power  to 
531.  103  Su  W.  633,  14  Ann.  Cas.  616,  alter  and  amend  corporate  charters. 
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principally  on  the  power  of  the  state  to  maintain  a  standard  of  valued 
In  enacting  such  laws,  the  legislatures  have  evidently  recognized  the 
fact  that  in  dealing  with  respect  to  the  mode  of  paying  wages,  laborers 
are  not  on  a  footing  of  equality  with  their  employers,  and  that  in 
many  instances  the  latter  have  been  able  to  take  advantage  of  the 
needs  of  the  former.  By  taking  steps  to  prevent  oppression  or  fraud, 
the  legislatures  have  undertaken  to  ameliorate  the  condition  of  the 
employees.  Under  this  view,  laws  requiring  the  payment  of  wages 
in  cash  may  be  amply  justified  as  an  exercise  of  the  police  power  of 
the  state.  ^  To  constitute  one  a  bona  fide  holder  of  orders  issued  by 
an  employer  in  payment  of  wages  to  his  employee,  within  the  mean- 
ing of  a  statute  authorizing  such  holder  to  recover  the  face  value  of 
the  orders  from  the  employer,  it  is  only  necessary  that  he  should 
have  bought  the  orders  fairly,  honestly,  and  for  a  reasonable  price, 
in  good  faith.*  There  is,  however,  some  authority  to  the  effect  that 
a  statute  providing  a  fine  for  failure  to  pay  wages  in  cash  violates 
the  constitutional  provision  against  imprisonment  for  debt,  if  failure 
to  pay  the  fine  will  result  in  imprisonment.^^ 

71.  Time  of  Payment;  Frequency. — The  decisions  dealing  with  the 
validity  of  statutes  regulating  the  time  of  payment  of  wages  are  like- 
wise not  entirely  harmonious.^^  With  respect  to  corporate  employers, 
the  great  weight  of  authority  upholds  the  right  of  a  state,  in  the 
exercise  of  its  reserved  power  to  amend  corporate  charters,  to  enact 
laws  regulating  the  time  of  payment  of  wages.  The  inconvenience  and 
expense  resulting  from  the  requirement  that  wages  shall  be  paid  at 
specified  intervals  does  not  impose  such  a  burden  on  a  corporation  as 
to  defeat  or  impair  the  object  of  the  previous  grant  to  the  corporation 
or  any  right  vested  4;hereunder.  A  statute  requiring  corporations  to 
pay  their  employees  weekly  or  bi-weekly  simply  operates  as  a  restric- 
tion of  the  right  of  the  corporation  to  contract  to  pay  wages  at  longer 
intervals.**    A  request  for  payment,  intimidation  preventing  a  request, 

7.  Hancock  v.  Yaden,  121  Ind.  366,  130  Tenn.  276,  170  S.  W.  56,  L.R.A. 
23  N.  E.  253, 16  A.  S.  R.  396,  6  L.R.A,   1915B  645. 

576.  11.  Notes:   122  A.  S.  R.  912;  139 

8.  Johnson  v.  Spartan  MiQs,  68  S.  A.  S.  R.  864;  16  L.R.A.(N.S.)  350; 
C.  339,  47  S.  E.  695,  1  Ann.  Cas.  409  9  Ann.  Gas.  238 ;  Ann.  Gas.  1916B 
and  note;  Harbison  v.  Knozville  Iron  135. 

Co.,  103  firm.  421,  63  S.  W.  955,  76  12.  Erie  R.  Co.  v.  Williams,  233  U. 

'A.  S.  R.  682,  56  L.R.A.  316,  affirmed  S.  685,  34  S.  Ct.  761,  58  U.  S.  (L.  ed.) 

183  U.  S.  13,  22  S.  Ct.  1,  46  U.  S.  (L.  1156,  51  L.R.A.(N.S.)  1097  and  note; 

ed.)  56;  State  v.  Peel  Splint  Coal  Co.,  Arkansas  Stave  Co.  v.  State,  94  Ark. 

36  W.  Va.  802,  16  S.  E.  1000,  17  27,  125  S.  W.  1001,  104  A.  S.  R.  103, 

L.R.A.  385.  27  L.R.A.(N.S.)   256  and  note;  New 

9.  Harbison  v.  Knoxville  Iron  Co.,  York  Cent.,  etc.,  R.  Co.  v.  Williams, 
103  Tenn.  421,  53  S.  W.  955,  76  A.  S.  199  N.  Y.  108,  92  N.  E.  404,  139  A. 
B.  682,  56  L.RA.  316.  S.  R.  850  and  note,  36  L.R.A.  (N.S.) 

10.  State    V.    Prudential    Coal    Co.,   549  and  note;   State  v.  Brown,  etc., 
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or  conduct  indicating  that  it  will  be  unavailing,  is  necessary  to  render 
a  corporation  liable  for  punishment  for  violation  of  a  penal  statute 
requiring  it  to  pay  its  employees  semimonthly,  and  the  mere  making 
of  a  contract  postponing  such  payment  beyond  such  intervals  is  not 
sufficient.^'  The  liberty  of  contract  on  the  part  of  employees  is  not 
unconstitutionally  interfered  with  by  a  statute  requiring  their  cor- 
porate employers  to  pay  them  at  least  twice  a  month,**  or  every 
week.**  Certainly  corporate  employers  cannot  rely  on  the  supposed 
infringement  of  the  employees'  rights  as  a  ground  for  adjudging  the 
statute  to  be  invalid.**  The  fact  that  a  state  statute  requires  an 
interstate  railway  carrier  to  pay  its  employees  semimonthly  does  not, 
until  Congress  acts  upon  the  subject,  amount  to  an  unlawful  burden 
upon  interstate  commerce,  where,  as  construed  by  the  state  courts, 
such  requirement  relates  to  those  railway  servants  who  are  employed 
wholly  within  the  state,  and  those  whose  duties  take  them  from  that 
state  into  other  states,  but  not  to  those  employed  in  other  states.*'  A 
statute  requiring  corporations  to  pay  wages  at  specified  intervals  is 
not  open  to  the  constitutional  objection  that  it  cannot  operate  equally 
upon  all  employers  within  its  provisions  because  it  may  include  foreign 
corporations  which  the  state  cannot  control,  as  such  foreign  corpora- 
tions doing  business  in  the  state  are  just  as  amenable  to  the  laws  of 
the  state  in  respect  to  business  done  in  the  state  as  are  domestic  cor- 
porations.*® The  exception  of  religious,  literary,  or  charitable  cor- 
porations from  a  statute  requiring  corporations  to  make  weekly  pay- 
ments of  wages  does  not  create  any  invidious  distinction  against  other 
corporations.**  A  statute  requiring  all  railroad  corporations  in  the 
state  to  pay  the  wages  of  their  employees  semimonthly  and  in  cash 
does  not  have  the  effect  of  depriving  the  corporations  affected  thereby 
of  liberty  or  prop^ny  without  due  process  of  law  or  deny  to  thera 
equal  protection  of  the  laws.*®    A  statute  providing  that  every  "min- 

Mfg.  Co.,  18  B.  I.  16,  25  AU.  246,  17  16.  Erie  R.  Co.  v.  Williams,  233  U. 

L.B.A.  856;  Lawrence  v.  Rutland  R.  S.  685,  34  S.  Ct.  761,  58  U.  S.  (L.  ed.) 

Co.,  80  Vt.  370,  67  Atl.  1091,  13  Ann.  1165,  51  L.R.A.(N.S.)  1097. 

Cas.  475,  15  L.R.A(N.S.)  360.  17.  Erie  R.  Co.  v.  WilUams,  233  U. 

Notes:   28  L.R.A.   344;  Ann.   Cas.  S.  685,  34  S.  Ct.  761,  58  U.  S.  (L.  ed.) 

1916B135.  1155,    51    L.R.A.(N.S.)     1097;    New 

13.  Arkansas  Stave  Co.  v.  State,  94  York  Cent.,  etc.,  R.  Co.  v.  Williams, 
Ark.  27,  126  S.  W.  1001,  140  A.  S.  R.  199  N.  Y.  108,  92  N.  E.  404,  139  A.  S. 
103,  27  L.R.A.(N.S.)  255.  R.  850,  35  L.R.A.(N.S.)  549. 

14.  Arkansas  Stave  Co.  v.  State,  94  18.  Lawrence  v.  Rutland  R.  Co,,  80 
Ark.  27,  125  S.  W.  1001,  140  A.  S.  R.  Vt.  370,  67  Atl.  1091,  13  Ann.  Cas. 
103,   27  L.R.A.(N.S.)    255;   State  v.  475,  15  L.R.A.(N.S.)  350. 

Brown,  etc.,  Mfg.  Co.,  18  R.  I.  16,  25  19.  State  v.  Brown,  etc.,  Mfg.  Co., 

Atl.  246,  17  L.R.A.  856.  18  R.  1. 16,  25  Atl.  246, 17  L.R.A.  856. 

15.  Lawrence  v.  Rutland  R.  Co.,  80  20.  New  York  Cent.,  etc.,  R.  Co.  v. 
Vt.  370,  67  Atl.  1091,  13  Ann.  Cas.  WiUiams,  199  N.  Y.  108,  92  N.  E.  404, 
475,  15  L.RA.(N.S.)  350.  139  A.  S.  R.  850,  35  L.R.A.(N.S.)  649. 
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ing,  quaxrying,  manufaxituring,  mercantile,  telegraph,  telephone,  rail- 
road or  other  tranq)ortation  corporation"  and  every  "incorporated 
express,  water,  electric  light  or  power  company  doing  business  in 
this  state  shall  pay  each  week,  in  lawful  money,  each  employee  engaged 
in  the  business,  the  wages  earned  by  such  employee  to  a  day  not  more 
than  six  days  prior  to  the  date  of  such  payment,"  does  not  deny  to  a 
railroad  corporation  the  equal  protection  of  the  laws,  as  the  statute 
includes  all  corporations  of  the  class  of  railroad  companies,  and  need 
not  include  all  corporations  doing  business  in  the  state  in  order  to 
conform  to  the  equality  clause  of  the  fourteenth  amendment  to  the 
federal  constitution.^  However,  there  is  authority  to  the  effect  that 
a  statute  requiring  weekly  payment  of  wages  "by  every  manufactur- 
ing, mining,  quarrjring,  lumbering,  liiercantile,  street,  electric  and 
elevated  railway,  steamboat,  telegraph,  telephone,  and  municipal  cor- 
poration, and  every  incorporated  express  company  and  water  com- 
pany," makes  an  unconstitutional  discrimination  between  those 
corporations  and  others  which  are  organized  for  pecuniary  profit  and 
employ  labor,  and  violates  a  constitutional  provision  that  a  corporate 
charter  shall  not  be  changed  by  a  special  law.*  However,  accoMing 
to  some  of  the  ablest  judges,  a  statute  regulating  the  time  of  payment 
of  wages  may  be  made  to  apply  to  individuals  as  well  as  to  corporate 
employers,  because  the  regulation  of  the  time  of  payment  is  within 
the  police  power  of  the  state.  A  statute  requiring  wages  to  be  paid 
at  prescribed  intervals  becomes  mandatory  upon  the  employer  only 
on  the  demand  of  the  employee  to  whom  the  wages  are  due.'  The 
provision  of  such  statute  that  an  employer  who  shall  fail,  for  ten 
days  after  demand  for  semimonthly  payment  has  been  made  by  an 
employee,  to  pay  the  wages  due  such  employee,  shall  be  liable  to  "a 
penalty  of  $1.00  for  each  succeeding  day,  not  exceeding  double  the 
amount  of  wages  due,"  and  shall  also  be  liable  for  a  reasonable  attor- 
ney's fee,  as  a  part  of  the  damages  in  an  action  instituted  by  the 
employee  to  recover  the  wages  due  him,  is  constitutional.  Nor  is  an 
arbitrary  classification  effected  by  the  fact  that  the  statute  applies 
only  to  persons,  natural  or  artificial,  engaged  in  mining  coal,  ore  or 
other  minerals,  or  in  quarrying  stone,  or  engaged  in  manufacturing 
iron,  steel,  lumber,  staves,  heading  barrels,  brick,  tile  machinery, 

1.  Lawrence  v.  Rutland  R.  Co.,  80  Glosson,  166  Ind.  561,  77  N.  E.  1044, 
Vt.  370,  67  Atl.  1091,  13  Ann.  Cas.  117  A.  S.  R.  396,  9  Ann.  Cas.  234  and 
475,  15  L.R.A.(N.S.)   350.  note;  Opinion  of  Justices,  163  Mass. 

2.  Braceville  Coal  Co.  v.  People,  689,  40  N.  E.  713,  28  L.R.A.  344. 
147  111.  66,  35  N.  E.  62,  37  A.  S.  R.  Compare  Republic  Iron,  ete.,  Co.  v. 
206,  22  L.R.A.  340.  State,  160  Ind.  379,  66  N.  E.  1055,  62 

3.  Hancock  v.  Yaden,  121  Ind.  366,  L.R.A.  136,  wherein  a  statute  requir- 
23  N.  E.  253, 16  A.  S.  R.  396,  6  L.R.A.  ing  employers  to  pay  wages  weekly 
57€;  SeelyvUle  Coal,  etc.,  Co.  v.  Mc-  was  beld  to  be  invalid. 
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agricultural  or  mechanical  implements,  or  any  article  of  merchandise.^ 
However,  a  statute  requiring  every  company,  corporation  or  associa- 
tion, in  the  absence  of  written  contract  to  the  contrary,  to  make  a 
full  settlement  with,  and  payment  of  money  to,  its  employees  engaged 
in  manual  or  mechanical  labor  at  least  once  in  every  calendar  month, 
and  imposing  a  penalty  for  the  violation  of  this  requirement,  has 
been  declared  to  be  unconstitutional  because  such  statute  imposes 
duties  and  penalties  on  corporations,  companies  and  associations  not 
imposed  on  individuals  in  like  circumstances.' 

72.  Time  of  Payment;  After  Discharge. — In  addition  to  laws  re- 
quiring wages  to  be  paid  at  specified  intervals,  statutes  have  been 
enacted  in  some  jurisdictions  providing  that  in  case  of  the  discharge 
of  an  employee  the  wages  earned  by  him  until  that  time  shall  become 
payable  immediately,  and  providing  for  a  penalty  in  case  of  failure 
to  pay  promptly.  The  purpose  of  such  a  statute  is  to  prevent  tlie 
postponement  of  payment  until  the  corporation's  next  regular  pay 
day.  The  hardship  resulting  to  a  needy  laborer  from  withholding 
his  wages  has  been  regarded  by  the  legislature  as  greater  than  the 
inconvenience  to  the  corporation  caused  by  requiring  prompt  settle- 
ment. Under  such  a  statute,  the  employer  is  not  to  be  penalized  for 
its  failure  to  pay  what  is  not  a  just  debt,  or  for  failure  to  pay  when 
the  discharged  laborer,  after  demanding  payment,  prevents  com- 
pliance with  the  demand  by  his  own  conduct,  and  does  not  preclude 
the  right  of  the  employer  to  interpose  any  valid  counterclaim  or 
defense  to  the  laborer's  claim.  The  validity  of  such  statutes  with 
respect  to  corporations  has  been  upheld  as  an  exercise  of  the  reserved 
power  to  amend  corporate  charters.*  Such  legislation  may  also  be 
sustained  under  the  police  power  of  the  state.'  A  statute  making  the 
wages  earned  by  laborers  payable  whenever  the  laborer  ceases  work, 
whether  of  his  own  volition  or  because  he  is  discharged  by  his 
employer,  is  not  opposed  to  sound  public  policy,  and  is  not  uncon- 
stitutional as  a  deprivation  of  liberty  or  property  without  due  process 
of  law.®  A  statute  requiring  all  corporations  engaged  in  operating 
or  constructing  railroads  or  railroad  bridges  to  pay  the  wages  of  their 
discharged  employees  immediately  after  such  discharge,  has  been 
declared  to  be  general  and  uniform.*    On  the  other  hand,  a  statute 

4.  Seelyville  Coal,  etc.,  Co.  v.  Mc-  Note:  9  Ann.  Cas.  238. 
Glosson,  166  Ind.  561,  77  N.  E.  1044,  7.  Wynne  v.  Seaboard  Air  line  Ry., 
117  A.  S.  R.  396,  9  Ann.  Cas.  234.  96  S.  C.  1,  79  S.  E.  521,  Ann.  Cas. 

5.  Toledo,  etc.,  R.  Co.  v.  Long,  169  1916B  133. 

Ind.  316,  82  N.  E.  757,  124  A.  S.  R.  8.  Shortall  v.  Puget  Sound  Bridge, 
226.  .  etc.,  Co.,  45  Wash.  290,  88  Pac.  212, 

6.  Leep  v.  St.  Louis,  etc.,  R.  Co.,  122  A.  S.  R.  899. 

68  Ark.  407,  25  R.  W.  75,  41  A.  S.  R.       9.  Leep  v.  St.  Louis,  etc.,  R.  Co., 
109,  23  L.R.A.  264;  Wynne  v.  Sea-  58  Ark.  407,  25  S.  W.  75,  41  A.  S.  R. 
board  Air  Line  Ry.,  96  S.  C.  1,  79  S.  109,  23  L.R.A.  264. 
E.  521,  Ann.  Cas.  1916B  133.  Note:  51  L.R.A.(N.S.)   1098. 
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impofiing  a  penalty  on  railroad  companies  for  failure  to  pay  within 
seventy-two  hours  the  wages  of  employees  who  are  discharged  or 
voluntarily  leave  the  service  has  been  declared  to  be  invalid  on  tho 
ground  that  the  statute  established  an  arbitrary  classification  by 
exempting  from  its  operation  other  employers  of  labor.  ^^ 

73.  LienSi  Preferences  and  Eitemptions. — ^To  protect  the  wages  of 
employees^  a  variety  of  constitutional  provisions  and  statutes  have 
been  adopted.  Some  of  these  give  to  all  laborers  a  lien  on  the  sub- 
ject of  their  labor  for  their  compensation,^^  while  others  give  such 
a  lien  to  persons  employed  in  particular  industries,  such  as  loggings- 
farming,^*  manufacturing,**  and  building  and  construction ;  *•  but 
under  a  statute  giving  a  lien  for  "personfid  services"  or  for  "manual 
labor  or  other  services''  no  lien  arises  for  the  value  of  the  use  of 
horses  in  doing  work.'^  The  liens  given  by  such  statutes  are  subor- 
dinate to  prior  liens  such  as  chattel  mortgages,  unless  a  different 
rule  of  priority  is  expressly  prescribed.*'  Under  some  statutes  em- 
ployees are  given  a  preferred  claim  in  case  the  employer  becomes 
insolvent  or  is  adjudicated  a  bankrupt.**  Under  other  statutes  laborers 
are  given  a  general  lien  on  the  property  of  their  employer,**  or  the 
statute  prevents  the  employer  from  availing  himself  of  the  debtors' 
exemption  or  homestead  laws,*®  or  provides  that  in  case  of  execution 
upon  an  employer's  property,  debts  due  to  laborers  shall  be  preferred.* 
Some  statutes  expressly  provide  that  employees  of  insolvent  corpora- 
tions shall  be  preferred  creditors.*  In  one  jurisdiction  it  has-been 
decided  that  a  statute  giving  employees  of  a  corporation  a  lien  on 
its  property  is  void  as  special  legislation  either  because  it  discriminates 

10.  Cleveland,  etc.,  R.  Co.  v.  Schu-  ber  Co.,  118  Ky.  192,  80  S.  W.  799,  4 
ler,  182  Ind.  67,  105  N.  E.  567,  L.R.A.   Ann.  Cas.  1026  and  note. 

1915A  884.  15.  See  Mechanics'  Liens. 

11.  Blumenthal  v.  Bennefield,  127  16.  McMuIlin  v.  McMulIin,  92  Me. 
Ga.  444,  56  S.  E..  617,  119  A.  S.  R.  336,  42  Atl.  500,  69  A.  S.  R.  510  and 
350;  Whitaker  v.  Smith,  81  N.  C.  340,  note;  McKinnon  v.  Red  River  Lum- 
31  Am.  Rep.  503.  ber  Co.,  119  Minn.  479,  138  N.  W. 

Notes:  4  Ann.  Cas.  1027;  10  Ann.  781,  42  L.R.A.(N.S.)  872  and  note; 
Cas.  344.  Hale  v.  Brown,  69  N.  H.  551,  47  Am. 

12.  Spofford  V.   True,  33  Me.  283,   Rep.  224. 

54  Am.  Dec.  021  and  note;  littlefield  17.  Wilson  v.  Donaldson,  121  Cal. 

V.  MorriU,  97  .Ale.  505,  54  Atl.  1109,  8,  53  Pac.  404,  66  A.  S.  R.  17,  43 

94   A.  S.  R.  513;  McKinnon  v.  Red  L.R.A.  524. 

River   Lumber    Co.,   119    Minn.    479,  18.  See  Bankruptcy,  vol.  3,  p.  256. 

138  N.  W.  781,  42  L.R.A.(N.S.)  872  19.  Oliver  v.  Macon  Hardware  Co., 

and  note;  Hale  v.  Brown,  59  N.  H.  98  Ga.  249,  25  S.  E.  403,  58  A.  S.  R. 

551,  47  Am.  Rep.  224.  300. 

13.  Lowe  v.  Abrahamson,  18  N.  D.  20.  Weymouth  v.  Sanborn,  43  N.  H. 
182,  119  N.  W.  241,  20  Ann.  Cas.  355,  171,  80  Am.  Dec.  144. 

19    L.R.A.(N.S.)    1039  and  note    (as       1.  Johnston  v.  Barrills,  27  Ore.  251, 
to  who  are  farm  laborers).  41  Pac.  656,  50  A.  S.  R.  717. 

14    Graham  v  Magann  Forks  Lum-       2.  See  Corporations,  vol.  7,  p.  753. 
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against  corporatious,*  or  because  it  discriminateB  against  persons  not 
employed  by  the  week  or  month.^  In  addition  to  protecting  work- 
men by  restricting  the  assignability  of  their  wages,'  the  statutes  of 
many  jurisdictions  provide  that  wages  not  exceeding  a  q)ecified 
amount  shall  be  exempt  from  execution  or  attachment.*  A  statute 
exempting  wages  from  garnishment  is  not  rendered  unconstitutional 
by  the  fact  that  it  is  limited  to  railroad  employees  whose  wages  do 
not  exceed  two  hundred  dollars.' 

3.  Johnson  v.  GK>odyear  Min.  Co.,      6.  See    Exbmptions,    vol.    11,    pp. 
127  Cal.  4,  69  Pac.  304,  78  A.  S.  R.  499,  500,  522. 

17,  47  L.R.A.  338.  7.  White  v.  Missouri,  etc.,  R.  Co., 

4.  Slocmn  v.  Bear  Val.  Irr.  Co.,  122  230  Mo.  287, 130  S.  W.  325,  29  L.RJL. 
Cal.  555,  55  Pac.  403,  68  A.  S.  R.  68.    (N.S.)  874. 

5.  S^  AssiGinfENTS,  vol.  2,  pp.  604, 
617;  Constitutional  Law,  vol.  6,  p. 
389. 
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See  Equity,  vol.  10,  p.  395. 
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I.  Introductory 

In  General 

1.  Scope  of  Article 

2.  Definitions  Generally 

3.  Term  "Conveyance"  as  Including  Lease 

4.  Term  "Owner*'  as  Including  Tenant 

5.  Acquisition  of  Easement  by  Tenant  through  Prescription 

6.  Conditions 

7.  Criminal  Responsibility  of  Landlord 

Characi'er  op  Leasehold  as  Personalty  or  Realty 

8.  In  General 

9.  Effect  of  Particular  Statutes 

Possession  of  Tenant  as  Notiob 

10.  Notice  of  Tenant's  Bights 

11.  Notice  of  Landlord's  Rights;  View  in  England 

12.  Prevailing  View  in  United  States  as  to  Notice  of  Landlord's  Rights 

n.  Creation  and  Existence  of  the  Relation  Generally 

General  Principles 

13.  In  General 

14.  Tenancy  as  between  Co-owners 

15.  Tenancy  as  between  Mortgagor  and  Mortgagee  Generally 

16.  Instrument  in  Fbrm  of  Lease  Intended  as  Mortgage 

17.  Tenancy  as  between  Vendor  and  Vendee  Generally 

18.  Contract  Provisions  as  to  Vendee's  Possession 

19.  Tenancy  as  between  Grantor  and  Grantee;  Sale  on  Execution;  Tax  Sale 

20.  Distinction  between  Lease  and  License  Generally 

21.  Grant  of  Mineral,  Oil  or  Timber  Rights  Generally 

22.  Sale  of  Mineral  Ore,  Coal,  etc. 

23.  Lodgers  Distinguished  from  Tenants 

Agreement  yoit  Leasb 

24.  In  General 

25.  Effect  of  Entry  under  Agreement 

26.  Terms  of  Contemplated  Lease 

27.  Specific  Performance;  Injunction 

28.  Action  for  Damages  Generally 

29.  Measure  of  Damages 

General  Requisites  and  Validity  ov  L£A6B 

30.  In  General 

31.  Property  Which  May  Be  Subject  of  Lease 

32.  Description  of  Premises 

33.  Necessity  for  Signing  by  Lessee 

34.  Seal 

35.  Acknowledgment 
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36.  Recording  | 

37.  Revenue  Stamp 

38.  Delivery 
30.  Acceptance 

40.  Consideration 

41.  Fraud  or  Mistake  Generally 

42.  What  Constitutes  Fraud 

43.  Reformation  of  Lease 

44.  Alteration  of  Lease 

Illegauty  of  Lsask 

45.  In  General 
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47.  Application  of  General  Rule 

48.  Extent  of  Participation  by  Lessor  in  Illegal  Purpose 

Entry  under  Invalid  Lease 

49.  In  General 
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51.  Terms  of  Tenancy  Generally 

52.  Termination  of  Tenancy 

Occupation  as  Servant  or  Agent 

53.  In  General 

54.  Occupation  Incidental  to  Service 
56.  Occupation  Independent  of  Service 

56.  Member  of  Religious  Body;  School  Teacher 

57.  Termination  of  Service 

Cultivation  of  Land  on  Shares 

58.  In  General 
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60.  Cotenancy  as  to  Crops  and  Products 

61.  Intention  of  Parties  Generally 

62.  Right  to  Possession;  Place  of  Delivery  of  Landowner's  Share;  Duration 

of  Agreement 

63.  Stipulation  as  to  Title  to  Crops  or  for  Rent 

64.  Compensation  for  Services;  Statute  of  Frauds 

III.  Parties  to  Leases 

General  Principles  ' 

65.  In  General 

66.  Trustees 

67.  Executors  and  Administrators 

68.  Guardians^ 

69.  Infant 

70-  Married  Women 
71.  Corporation 

72-  Alien 

73-  Partners 

511 


LANDLORD  AND  TENANT  16  E.  C.  L. 

Agent 


74.  Lease  by  Agent  of  Lessor 
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77.  In  General 

78.  Emblements  and  Rents 
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99.  Tenancy  in  Fee 
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V.  Reversion  of  Landlord 

General  Principles 

100.  In  General 

101.  Right  of  Landlord  to  Enter  on  Premises 

102.  Quieting:  Title 

103.  Authority  of  Tenant  to  Bind  Landlord  Generally 

104.  Liability   of   Landlord   for  Improvements  Made   by   Tenant   Generally 

105.  Promise  of  Landlord  to  Pay 

Third  Person's  Liabilitt  to  Landlord  for  Injuries  to  Demised  Premises 

106.  In  General 

107.  Particular  Injuries  Generally 

108.  Injuries  to  Crops,  Herbage,  Trees  or  Timber 

109.  Erection  or  Destruction  of  Fences 

110.  Diversion  or  Obstruction  of  Watercourse;  Irrigation  Ditches 

111.  Flooding  of  Premises 

112^  User  or  Obstruction  of  Right  of  Way  or  Easement  of  Light 

113.  Nuisance 

114.  Driving  Tenant  Away 

115.  Remedy  of  Landlord 

116.  Pleading 

117.  Damages 

Transfer  of  Reversion  Gbnerallt 

118.  In  General 

119.  Outstanding  Lease  within  Covenant  against  Incumbrances 

120.  Attornment 

121.  Method  of  Transfer  of  Reversion  Generally 

122.  Assignment  of  Lease  by  Lessor 

123.  Concurrent  Leases 

124.  Lease  in  Reversion 

125.  Transfer  by  Way  of  Mortgage 

126.  Transfer  by  Judicial  Sale 

127.  Death  of  Landlord 

128.  Effect  on  Rights  and  Liabilities  of  Lessor 

General  Riohts  and  Liabilities  of  Transferee  of  Reversion 

129.  In  General 

130.  Where  Lessor  Has  No  Title 

131.  Necessity  for  Naming  "Assigns"  of  Lessor 

132.  Necessity  for  Seal  on  Lease 

133.  Breaches  Occurring  Prior  to  Transfer  of  Reversion 

134.  Particular  Covenants  Considered  Generally 

135.  Conc^erning  Land  Not  Included  in  Lease 

136.  Covenant  to  Heat  Premises  or  Purchase  Merchandise  of  Lessor 


VI.  Estoppel  to  Deny  Landlord's  Title 

Generat,  Principles 

137.   In  General 
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138.  As  Affected  by  Deseription  or  Entry  under  Lease 

139.  As  Affected  by  Other  Principles  of  Public  Policy;  Invalidity  of  Lease 

140.  Duration  of  Estoppel 

141.  Mutuality  of  Estoppel 

142.  Attornment  to  Third  Person;  Eviction 

143.  Purchase  of  Adverse  Title 

144.  Effect  of  Paramount  Title  Being  in  Tenant 

145.  Effect  of  Fraud,  Misrepresentation  or  Mistake 

Effect  of  Prior  Possessigk  of  Lbssh 

146.  Majority  View 

147.  Application  of  Majority  View 

148.  Minority  View 

Advebse  Possessiov 

149.  In  (General 

150.  Persons  Entering  under  Tenant 

Expiration  or  Transfer  of  Landlord's  Titls 

151.  In  General 

152.  General  Application  of  Rule 

153.  Special  Proceedings 

154.  Right  of  Tenant  to  Purchase  at  Execution  or  Judicial  Sale 

155.  Purchase  by  Tenant  at  Tax  Sale 

Pei^sons  Affected  bt  Estoppel 

156.  In  General 

157.  Persons  Entering  under  Tenant 

158.  Husband  and  Wife 

Application  of  EsTOPPEii  in  Pabticqlab  AcnoNS 

159.  In  General 

160.  Action  for  Rent 

161.  Action  to  Enforce  Contract  of  Sale 

VIL  Disturbance  of  Tenant's  Possession  Generally 

162.  Remedies  of  Tenant  against  Landlord  Generally 

163.  Remedies  of  Tenant  against  Third  Persons  Generally 

164.  Liability  of  Landlord  for  Acts  of  Third  Persons  or  Other  Tenant! 

165.  Negligent  Use  of  Water  Fixtures  by  Other  Tenants 

166.  Injunctive  Relief 

167.  Nuisance  Generally 

168.  Abatement  of  Nuisance 

169.  Damages  from  Public  Improvements 

VIII.  Eviction  Generally 

What  Constitutes  Eviction 

170.  In  General 
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171.  Constructive  Eviction  Generally 

172.  Abandonment  of  PossesBion  as  Element  of  Constructive  Eviction 

173.  Intention  of  Landlord;  Trespass 

174.  Deprivation  of  Easements  and  Appurtenances  Generally 

175.  Interference  with  Ingress  and  Egress 

176.  Acts  of  Omission 

177.  Failure  to  Furnish  Elevator  Service 

178.  Failure  of  Landlord  to  Repair 

179.  Failure  of  Landlord  to  Heat  Premises 

180.  Acts  of  Strangers  Generally 

181.  Acts  of  Government 

182.  Acts  of  Other  Tenants  of  Landlord  Generally 

183.  Immoral  Conduct  of  Other  Tenants 


Damaoss  k>r  Eviction 

184.  In  Genera] 

185.  Special  Damages  Generally 

186.  Injury  to  Business 

IX*  Rights  and  Duties  of  Parties  Generally 

General  Construction  ov  Lease 

187.  In  General 

188.  Construction  Favorable  to  Lessee 

189.  Extrinsic  Evidence  to  Explain  or  Vary  Generally 

190.  Fraud,  Accident  or  Mistake 

191.  Collateral  Agreements  Generally 

192.  Agreement  as  to  Repairs  or  Improvements 

193.  Usages  and  Customs 

194.  Dependent  and  Independent  Covenants  or  Stipulations 

195.  Modification  of  Lease 

196.  Commencement  and  Dnration  of  Term 

197.  The  Premises  Demised  Generally 

198.  Description  by  Way  of  Occupaney 

199.  "Floor;''  "Story;''  "Room'' 

200.  Interest  in  Soil  on  Lease  of  "Building"  or  Part  Thereof 

201.  Personal  Property  Included  in  Lease 

Appubtekances,  EIasements,  Bra 

202.  In  General 

203.  Party  Walls 

204.  Means  of  Access  and  Exit 

205.  Elevators 

206.  Light  and  Air  Generally 

207.  Statutory  Provision  as  to  Light  and  Air 

208.  Lease  of  Room  or  Stand  in  Connection  with  Hotel 

209.  Rights  in  Abutting  Streets,  Waters  and  Watercourses 

210.  Heating  Premises,  Power,  Light,  etc 

211.  Water  and  Gas  Charges 

212.  Rights  in  Roof  of  Buildings 
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Reservations  and  Exceptions 

213.  In  General 

214.  Easements  Impliedly  Reserved  to  Landlord 

DuTT  OF  Lessor  to  Deliveb  Possession 

215.  In  General 

216.  Waiver  of  Breach 

217.  Remedy  of  Lessee  Generally 

218.  Action  for  Damages 

219.  Special  Damages 

General  Use  and  Enjoyment  of  Premises 

220.  In  General 

221.  Maintenance  of  Naisance 

222.  Right  of  Tenant  to  Permit  Person  upon  Premises 

223.  Erection  of  Buildings  or  Other  Structures 

224.  Removal  of  Buildings 

225.  Alteration  of  Buildings 

226.  Use  of  Walls  of  Building  for  Signs,  etc. 

227.  Implied  Restrictions  as  to  Use;  Fraud 

228.  Words  Descriptive  of  Character  of  Premis.es  as  Restriction 

229.  Express  Restrictions  as  to  Use  of  Premises 

230.  Restriction  as  to  Purchase,  Use  or  Sale  of  Articles  of  Particular  Mauu- 

facture 

231.  By  and  against  Whom  Restriction  or  Covenant  Enforceable 

232.  Injunction  to  Prevent  Improper  Use  of  Leased  Premises  Generally 

233.  Effect  of  Provision  Authorizing  Forfeiture 

234.  Rights  as  Regards  Third  Persons 

Effectt  of  Inability  to  Use  Premises  for  Purposb  of  IjEase 

235.  In  General 

236.  Inability  to  Use  Premises  for  Sale  of  Liquor;  Greneral  View 

237.  Minority  View 

General  Duty  with  Regard  to  Care  op  Premises 

238.  In  General 

239.  Accidental  or  Negligent  Injury  to  Building  Generally 

240.  Fires 

241.  Infecting  Premises  with  Disease  Germs 

Cutting  Wood  and  Timber 

242.  Right  to  Estovers  Generally 

243.  Character  of  Wood  or  Timber 

244.  Place  of  Use 

245.  Clearing  Land  for  Cultivation;   Cutting  Timber  or  Wood  for  Market 

246.  Remedy  of  Landlord 

247.  Common  of  Estovers 

Cm/nvATioii 

248.  In  General 
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249.  Removal  of  Manure  QeneraDy 

250.  Exceptions  to  General  Rale  as  to  Manure 

251.  Exercise  of  Right  of  Removal;  Remedies  for  Wrongful  Removal 

252.  Removal  of  Hay  and  Straw 

X.  Covenants  Generally 

General  Principlks 

253.  In  General 

254.  Specific  Performance 

255.  Furnishing  Water  for  Irrigation 

256.  Insurance  of  Leased  Premises 

RssTRicnoKB  UPON  Lbssob's  Use  om  Other  Premisbs 

257.  In  General 

258.  By  and  against  Whom  Enforceable 

Covenants  ov  Title  and  Quist  Ekjoymsnt 

250.  In  General 

260.  Effect  of  Statute  Directed  against  Implied  Covenant 

261.  Implied  Covenant  Restrained  by  Express  Covenant 

262.  Breach  of  Covenant  for  Quiet  Enjoyment  Generally 

263.  Acts  of  Third  Persons  Generally 

264.  Exercise  of  Police  Power;  Eminent  Domain 

265.  Necessity  for  Eviction 

266.  Damages  for  Breach  Generally 

267.  Mesne  Profits;  Expenses  of  Defending  Title 

Covenant  or  Warranty  as  to  Condition  ov  Premises 

268.  In  General 

269.  Furnished  Houses 

270.  Duty  of  Lessor  to  Disclose  Defects  Generally 

271.  Extent  of  Duty  to  Disclose  Defects;  General  View 

272.  Tennessee  Doctrine  as  to  Disclosure  of  Defects 

273.  Infected  Houses 

274.  Representations  as  to  Condition 

General  Duty  and  Covenant  as  to  Redelivery 

275.  In  General 

276.  Express  Covenant  for  Redelivery  Generally 

277.  Extent  of  Covenant  Generally  and  Excuses  tor  Nonperformance 

278.  Accidental  Destruction  of  Premises  Generally 

279.  Exceptions  Contained  in  Covenant 

280.  Construction  of  Covenant  as  to  Condition  of  Premises  Generally 

281.  Covenant  Restricted  to  Condition  at  Time  of  Letting 

282.  Covenant  as  Affecting  Right  to  Remove  Fixtures,   Impiovements,  etc. 

283.  By  and  against  Whom  Covenant  Enforceable 

284.  Action  for  Breach  of  Covenant  Generally 

285.  Damages 
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ZI.  Improvements  on  Demised  Premises 

Improvements  bt  Lessor 

286.  In  Qeneral 

287.  Remedies  of  Lessee  for  Failure  of  Lessor  to  Make  Improvements 

288.  Negligence  of  Lessor  in  Making  Improvements 

Improvements  by  Lessee 

289.  In  General 

290.  Liability  of  Lessor  to  Pay  for  Improvements  Generally 

291.  Agreements  for  Compensation  Generally 

292.  Agreement  to  Pay  "on  Expiration  of  Term'' 

293.  Loss  of  Right  to  Compensation 

294.  Enforcement  of  Agreement  Cteneralij 

295.  Appraisement  of  Improvements 

296.  Lien  for  Value  of  Improvements 

297.  By  Whom  Agreement  Enforceable 

298.  Against  Whom  Agreement  Enforceable 

XII.  Option  to  Purchase 

299.  In  General 

300.  Application  of  Doctrine  against  Perpetuities 

:i01.  Effect  of  Privilege  of  Purchase  on  Relation  ol'  Parties 

302.  By  Whom  Enforceable  Generally 

383.  Death  of  Lessee 

304.  Against  Whom  Enforceable 

^^05.  Exercise  and  Termination  of  Option  Generally 

306.  Renewal  of  Lease;  Taking  of  New  Lease 

307.  Surrender  or  Forfeiture;  Provision  for  Appraisement 

308.  Statutory  Right  to  Purchase 

XIII.  Taxes  and  Assessments 

309.  In  General 

310.  Covenant  or  Agreement  as  to  Taxes  Generally 

311.  Special  Assessments  Generally 

312.  Particular  Leases  Considered 

313.  Liability  as  Affected  by  Time  of  Levy,  etc 

314.  By  and  against  Whom  Covenant  Enforceable 

315.  Remedy  of  Lessor;  Damages;  Defen.ses 

316.  Charges  for  Water  or  Light  Furnished  Demised  Premises  Generally 

317.  Water  Charges  as  Affected  by  Covenant  as  to  Payment  of  Taxes,  etc. 

318.  Federal  Questions;  Following  State  Decisions 

XIV.  Assignment  of  Leasehold 

What  Constitutks  Assign  mknt 

319.  In  General 

320.  Assignment  and  Sublease  Distinguished 

321.  Effect  of  Provision  for  Redelivery  of  Possession 

322.  Effect  of  Reservation  of  Rent  and  Power  of  Ee  (iiiry 
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General  Right  to  Assign  and  Requisites  of  Assignment 

323.  Right  to  Assign  Generally 

324.  Creation  of  Life  Estate  and  Remainders  Oul  of  Leasehold  Estate 

325.  Requisites  of  Assignment 

Restrictions  on  Right  to  Assign 

326.  In  General 

327.  Statutory  Restrietions 

328.  Strict  Construction  of  Restriction 

329.  Subletting  as  within  Restriction  against  Assigning 

330.  Taking  in  or  Assigning  to  Co-K>wner 

331.  Reassignment  to  Lessee 

332.  Mortgages 

333.  Involuntary  Assignments  Generally 

334.  Assignment  for  Benefit  of  Creditors 

335.  Bankruptcy  or  Insolvency  Proceedings 

336.  Transfer  on  Death  of  Lessee 

337.  Consent  to  Assignment  Generally 

338.  Withholding  Consent 

Rights  and  Liabilities  between  Assignor  and  Assigns! 

339.  General  Rights  of  Assignor  after  Assignment 

340.  Obligation  of  Assignee  to  Indemnify  Assignor 

341.  Rights  of  Assigfnee  against  Assignor  Generally 

342.  Covenant  or  Warranty  on  Part  of  Assignor 

Effeci^  of  Assignment  on  Liabilitt  of  Lessee  to  Lessor 

343.  In  General 

344.  Liability  for  Rent;  Implied  Covenant  to  Pay  Rent 
346.  Express  Covenant  to  Pay  Rent 

346.  Effect  of  Consent  to  Assignment  or  Receipt  of  Rent  from  Assignee 

347.  Release  of  Lessee 

Rights  and  Liabilities  as  between  Assignee  and  Lessor  Generally 

348.  General  Rights  of  Assignee 

349.  General  I^inbility  of  Assignee  to  Lessor 

350.  Necessity  for  Naming  Lessee's  Assigns 

351.  Particular  Covenants  the  Burden  of  Which  Runs  with  Leasehold 

352.  Liability  of  Assignee  for  Rent  Generally 

353.  Liability  for  Accrued  Rents 

354.  Equitable  Assignment;  Agreement  to  Assign 

355.  Invalidity  of  Assignment 

356.  Necessity  for  Acceptance  of  Assignment  and  Entry  by  Assignee 

357.  Assignee  of  Part  of  Premises 

358.  Assignee  of  Undivided  Interest 

Position  of  Particular  Persons  as  Assignees 

359.  Executor  or  Administrator 

360.  Receiver 

361.  Trustee  in  Bankruptcy  or  Insolvency 

362.  Assignee  for  Benefit  of  Creditors 

519 


LANDLORD  AND  TENANT  16  B.  C.  U 


363.  Parchaser  at  Judicial  Salo 

364.  Mortgagee 


Enforcement  of  Assignee's  Liabilitt 

365.  Li  General 

366.  Proof  of  Assignment 

Reassignment  as  Affecting  Liability  of  Assignu 

367.  Li  General 

368.  Accrued  Liabilities 

369.  Fraudulent  or  Colorable  Reassignment 

370.  Consent  of  and  Notice  to  Lessor  of  Reassignment 

371.  Acceptance  of  Assignment  and  Entry  by  Second  Assignee 

372.  Assumption  by  Assignee  of  Obligations  of  Lessee 

XV.  Subletting 

373.  What  Constitutes  a  Subletting 

374.  Right  to  Sublet  Generally 

375.  General  Restrictions  against  Subletting 

376.  Statutory  Restrictions  against  Subletting 

377.  Subletting  Part  of  Premises 

378.  Consent  of  Lessor  to  Subletting  Generally 

379.  Withholding  Lessor's  Consent 

380.  Rights  and  Liabilities  between  Sublessee  and  Sublessor 

381.  General  Rights  of  Sublessee  against  Original  Lessor 

382.  Effect  of  Termination  of  Sublessor's  Term  on  Sublease 

383.  Liability  of  Lessor  for  Injuries  to  Subtenant  from  Defects  in  Premise6 

384.  General  Liability  of  Sublessee  to  Original  Lessor 

385.  Agreement  of  Sublessee  to  Pay  Rent  to  Lessor 

386.  Effect  of  Surrender  by  Lessee  on  Liability  of  Sublessee 

387.  Remedy  of  Lessor  for  Breach  of  Restriction  against  Subletting 

XVI.  Renewals  and  Extensions 

General  Principles 

388.  General  Right  to  Renewal  or  Extension 

389.  Distinction  between  Privilege  of  Extension  and  Renewal 

390.  Certainty  as  Regards  Covenants  to  Renew 

391.  Number  of  Renewals;  Perpetual  Renewals 

392.  Necessity  for  Execution  of  New  Lease 

393.  General  Terms  of  and  Rights  under  Renewal  Lease 

394.  Effect  of  Breach  of  Lessee's  Covenants 

395.  Effect  of  Forfeiture  or  Surrender  of  Term 

Exercise  of  Election  to  Renew  or  Extend 

396.  In  General 

397.  Notice  of  Election 

398.  Holding  Over  under  Provision  for  Extension  of  Term 

399.  Holding  Over  under  Provision  for  Renewal 

520 


16  R.  C.  L.  LANDLORD  AND  TENANT 

40^.  Holding  Over  without  Giving  Required  Notice 

401.  Excuses  for  Holding  Over  and  Effect  of  Giving  Notice  of  Nonezercise  of 

Privilege 

BX  AND   AGAINST   WhOK    EnVOBCSABIJI 

402.  By  Whom  Enforceable  Generally 

403.  Lease  to  Colessees;  Partial  Assignments 

404.  Death  of  Lessee 

405.  Subletting 

406.  Against  Whom  Enforceable 

Remedies  of  Tenant 

407.  Action  for  Damages 

408.  Specific  Performance 

409.  Defense  to  Landlord's  Recovery  of  Possession 

Trusts  and  Equities  Arising  Out  of  Renewals 

410.  Jn  General 

411.  Renewals  by  Fiduciaries  for  Own  Benefit  Generally 

412.  Application  of  Rule  to  Particular  Fiduciahaa 

413.  Partners 

414.  Corporate  Officers 

415.  Refusal  of  Lessor  to  Renew  Lease 

XVIL  Rent  Generally 

General  Principles 

416.  Definition  and  Classification  of  Rents 

417.  Implied  Contract  for  Rent 

418.  Possession  under  Contract  of  Purchase 

419.  Rent  Payable  in  Property 

420.  Recovery  Back  of  Rent  Paid 

Persons  Entitled  to  Rent 

42L  Assignment  of  Rents 

422.  Transfer  of  Reversion   Generally 

423.  Effect  of  Payment  to  Lessor  on  Liability  to  Transferee  of  Reversion 

424.  Notes  Taken  for  Rent 

425.  Mortgag*  of  Reversion 

426.  Execution  and  Judicial   Sales 

427.  Life  Estate  Subject  to  Lease 

428.  Death   of   Lessor 

429.  Attornment 

Amount,  Place,  and  Time  of  Paymenv 

430.  Amount  of  Rent  Generally 

431.  Reduction  or  Increase  of  Rent 

432.  Appraisals  to  Fix  Rent  Generally 

433.  Requisites  and  Validity  of  Appraisal 

434.  Interest  on  Rent 
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435.  Place  of  Payment 

436.  Time  of  Payment  Generally 

437.  Agreement  for  Payment  in  Advance 

Deposits  as  Security,  Guaranty  akd  Surettship 

438.  Deposits  as  Security 

439.  Guaranty  and  Suretyship  Generally 

440.  Consideration  for  Guaranty  or  Suretyship 

441.  Discharge  of  Guarantor  or  Surety  Genesally 

442.  Demand  and  Notice  of  Default 

443.  Surrender 

444.  Expiration    of   Term 

Apportionment  op  Rent 

445.  With  Respect  to  Time 

446.  With  Respect  to  Estate 

XVIII.  Defenses  to  Liability  for  Rent 

General  Principles 

447.  In  General 

448.  Set-off  and  Counterclaim 

449.  Recoupment 

450.  Breach  of  Lessor's  Agreement  to  Repair 

451.  Payment 

452.  Discharge  in  Bankruptcy 

453.  Acquisition  of  Reversion  by  Tenant 

Taking  of  Premises  under  Power  of  Emineno^  Domaih 

454.  Where  Part  of  Premises  Is  Taken 
456.  Where  Entire  Premises  Taken 

Effect  op  Eviction  on  Liability  for  Rent 

456.  In  General 

457.  Constructive  Eviction 

458.  Eviction  by  Title  Paramount 

459.  Eviction  by  Wrongdoer,  by  Purchaser  of  Part  of  Reversion,  or  by  Mill 

tary  Authorities 

460.  Accrued  Rents 

461.  Partial  Eviction  by  Landlord;  General  Rule 

462.  Application  of  General  Rule 

463.  Minority   Rule- 

464.  Partial  Eviction  by  Title  Paramount 

Injuries  to  and  Destruction  of  Demised  Premises  Generally 

465.  General  View 

466.  Reasons  for  General  View 

467.  Minority  View  and  Civil  Law  Rule 
168.  Effect  of  Insurance 

469.  Exception  to  General  Rule;  Lease  of  Rooms  or  Apartments 
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470.  Rents  Paid  or  Payable  in  Advanee  on  Lease  of  Apartments 

471.  Lease  of  Chattels  with  Land  and  of  Rooms  with  Other  Building 

PbOVISIONS    in    l£A8B    VOB    ReLIBV    OJT    TeNANT9 

472.  In  General 

473.  Natnre  or  Extent  of  Injury 

474.  Cause  of  Injury 

476.  Necessity  for  Surrender  of  Possession 

476.  Rent  Paid  or  Payable  in  Advance 

Statutes  for  Relief  of  Tenants 

477.  In  General 

478.  Construction  of  Statutes  as  to  Cause  of  Injury  or  Destruction 

479.  Surrender  of  Possession 

480.  Rents  Paid  or  Payable  in  Advance 

ABAlfDONMENT   OF    POSSESSION    BT    TENANT 

481.  In  General 

482.  Re-entry  upon  Abandoned  Premises  Generally 

483.  Reletting   Premises 

Effbot  of  Subrendeb  ok  Liabilitt  for  Rent 

484.  In  General 

485.  Surrender  between  Rent  Days 

486.  Surrender  as  to  Part  of  Demised  Premises 


XIX.  Landlord's  Lien 

Right  to  Lien  at  Common  Law 

487.  In  General 

488.  Effect  of  Right  of  Distress 

Reservation  of  Lien  in  Lease 

489.  Lien  on  Crops 

490.  Lien  on  General  Personal  Property;  General  View 

491.  Minority  View  as  to  Lien  on  Future  Acquired  Property 

492.  Waiver  of  Lien 

493.  Against  Whom  Enforceable  and  Priorities  Generally 

494.  Necessity  for  and  Effect  of  Filing  Lease  as  a  Chattel  Mortgage 

495.  Property  Subject  to  Lien 

496.  Enforcement  of  Lien 

Statutoby  Lien 

497.  In  General 

498.  lien  for  Supplies  or  Advances 

499.  Necessity  for  Relation  of  Landlord  and  Tenant;  Recording  Lease 

500.  I*roperty  Subject  to  Lien  Generally 

501.  Exempt  Property 

502.  Claims  Secured  by  lien 

523 


LANDLORD  AND  TENANT  IG  E.  C.  L. 

503.  Time  When  Lien  Attaches 

504.  Priority  of  Lien  Generally 

505.  Assignments  for  Benefit  of  Creditors;  Bankruptcy 

506.  Bona  Fide  Purchasers  urithout  Notice 

507.  Waiver  or  Loss  of  Lien  G^erally 

508.  Delay  in  Enforcing  Lien 

509.  Enforcement  and  Protection  of  Lien 

XX.  Remedies  for  Recovery  of  Rent  Generally 

510.  Li  Qeneral 

511.  Action  of  Covenant 

512.  Assumpsit  Generally 

513.  Necessity  for  Occupation  of  Premises 

514.  Necessity  for  Relation  of  Landlord  and  Tenant 

515.  Adverse  Possession;  Trespass 

516.  Separate  Actions  for  Instalments  of  Rent 

517.  Venue  in  Actions  for  Rent 

518.  Limitation  of  Actions;  Presumption  of  Payment;  Proof  of  Rental  Value 

XXI.  Distress 

General  Pbinoiples 

519.  Origin,  Existence  and  Nature  of  Distress 

520.  Necessity  for  Demise  or  Relation  of  Landlord  and  Tenant 

Fob  What  Distress  May  Be  Made 

521.  In  Ckneral 

522.  Rent  Must  Be  Certain 

523.  Rent  Must  Be  in  Arrears;  Rent  Payable  in  Advance 

Who  EntitiiEd  to  Distrain 

524.  In   General 

525.  Cotenants 

Propebtt  of  Tbkakt  Subject  to  Distress 

526.  In  General 

527.  Things  Annexed  to  Freehold 

528.  Property  in  Use,  Implements  of  Trade  or  Profession,  and   Statutory 

Exemptions 

529.  Property  Not  Returnable  in  Condition  in  Which  Taken 

530.  Property  in  Custody  of  the  Law;  Bankruptcy  and  Insolvency 

531.  Property  Taken  on  Execution  against  Tenant  Generally 

532.  Amount  Claimable  Out  of  Proceeds  of  Sheriff's  Sale 

PROPEBTy  of  Third  Persons  Subject  to  Distress 

533.  In  General 

534.  Exceptions  on  Account  of  Public  Policy  Affecting  Trade  and  Commerce 

535.  Exceptions  in  Particular  Cases 

536.  Statutory  Modification  of  Common  Law  Rule 

537.  Liability  of  Tenant  to  Third  Person 
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Place  of  DisnuiHiNO 

538.  Common  Law  Rule 

539.  Statutory  Modification  Generally 

540.  Time  and  Intent  of  Removal 

541.  Ownership  of  and  by  Whom  Property  Removed 

Waiver  or  Loss  ow  Right  or  Distress 

542.  In  General 

543.  Taking  Note  or  Other  Security  for  Rent 

.544.  Expiration  of  Term  or  Termination  of  Relation  of  Landlord  and  Tenant 

545.  Eviction,  Forfeiture  and  Surrender 

546.  Successive  Distraints 

PSOGEDUBX  VOB  DISTRESS 

547.  In  General 

548.  Sale  of  Property  Distrained 

Wrongful  Distress 

549.  In  General 

550.  Action  by  Third  Person 

55L  Avowry  in  Justification  of  Distress  and  Pie* 

XXII.  Duties  and  Liabilities  of  Landlord  as  to  Condition  and  Repair 

of  Premises 

Implied  Obligations  to  Tenant  and  Liabilities  Arising  Therefrom 

552.  General  Rule  as  to  Duty  to  Repair 

553.  Effect  of  Subsequent  Agreement  to  Repair 

554.  Statutory  Imposition  of  Duty  to  Repair 

555.  Liability  for  Injuries  Resulting  from  Defective  Premises 

556.  Application  of  General  Rules  Where  Only  Portion  of  Premises  Leased 

557.  General  Rule  as  to  Responsibility  in  Regard  to  Portions  of  Premises 

Used  in  Common  by  Tenants 

558.  Applications  of  Rule 

559.  Limitations  of  Rule 

560.  Duty  to  Light  Passages  and  Stairways 

561.  Necessity  for  Notice  of  Defect 

562.  Duties  and  Liabilities  as  to  Water  Pipes  and  Plumbing  Generally 
.563.  Liability  for  Injuries  Caused  by  Water 

564.  Liability  for  Injuries  Caused  by  Appliances  Used  to  Supply  Heat  and 

Power 

565.  Liability  for  Damages  Occasioned  in  Making  Repairs;  Generally 

566.  Negligent  Aet  Must  Be  Real  Cause  of  Injury 

567.  Noncompliance  with  Statutory  Provisions  as  to  Constructign  and  Care 

of  Premises  as  Imj^osing  Liability 

568.  Contributory  Negligence  of  Tenant  as  Barring  Recovery  for  Injuries 

from  Defects 

Effect  of  Agreement  bt  Landlord  to  Repair 

569.  In  General 
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570.  Construction  of  Agreement  Generally 

571.  Duty  to  Rebuild 

572.  Necessity  for  Notice  of  Need  of  Repairs;  Time  of  Making  Repairs 

Rights  and  Remedies  ov  Tenant  as  against  Landlord 

573.  In  General 

574.  Right  to  Make  Repairs  at  Landlord's  Expense  or  Sue  on  Contract 

575.  By  and  against  Whom  Covencmt  to  Repair  Enforceable 

576.  Measure  and  Element  of  Damages  Generally 

577.  Injuries  to  Property  or  Business 

578.  Duty  of  Tenant  to  Minimize  Damages;  Effect  of  Contributory  N^li- 

gence  or  Laches 

579.  Loss  from  Inability  to  Sublet 

580.  Injuries  to  Person;  General  Rule 

581.  View  that  Landlord  Is  Liable  for  Such  Injuries  in  Absence  of  Contribu- 

tory Negligence 

582.  Pleading 

583.  Evidence 

Liability  of  Landlord  to  Third  Persons;  General  Principles  Deter- 

KINING 

584.  Tenant's  Possession  as. Prima  Facie  Relieving  Landlord  from  Responsi- 

bility 

585.  View  that  Covenant  by  Landlord  to  Repair  Alters  Rule 

586.  View  that  General  Rule  Is  Unaffected  by  Such  Covenant 

587.  Liability  of  Landlord  for  Dangerous  Condition  Created  in  Making  Re- 

pairs 

Liability  to  Tenant's  Licensees,  Servants,  Guests,  etc 

588.  General  Rule 

589.  Lease  of  Premises  Unsafe  for  Intended  Purpose  as  Imposing  Liability 

590.  Liability  for  Nuisance  or  Danger  Created  by  Tenant  or  for  His  IMisuse 

of  Premises 

591.  Liability  as  to  Portion  of  Premises  over  Which  Landlord  Retains  Con- 

trol; In  General 

592.  Liability  of  Agent  of  Landlord 

Liability  to  Strangers 

593.  In  General 

594.  Where  Nuisance  Exists  at  Time  of  Lease;  General  Rule 

595.  Necessity  for  Actual  Notice  of  Existence  of  Nuisance 

596.  Renewal  of  Lease  as  Equivalent  to  Original  Letting 

597.  Covenant  by  Tenant  to  Repair  as  Relieving  Landlord  from  Liability 

598.  Liability  Where  Ordinary  Use  of  Premises  Will  Create  a  Nuisance 

599.  Liability  Where  Premises   Leased    for   Harmful    Purpose   or   Landlord 

Assents  to  Act  Causing  Injury 

600.  Liability  for  Noixli^ence  in  Managing  Portions  of  Premises  under  Land- 

lord's Control 

601.  Effect  of  Statutory  Provisions 

602.  Liability  of  Landlord  as  Affected  by  Contributory  Negligence  of  Injured 

PoTson  or  Negligence  of  Coservant 
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XXIII.  Duties  and  Liabilities  of  Tenant  as  to  Care  and  Repair  of 

Premises 

Obligations  to  Landlord 

603.  In  Absence  of  Agreement  to  Repair 

604.  Under  Express  Agreement  to  Repair;  In  General 

605.  Liability  for  Injuries  However  Caused;  Duty  to  Rebuild 

606.  Limitation  of  Liability  by  Exceptions  in  Covenant;  Construction 

607.  Statutory  or  Judicial  Modifications  of  Qeneral  Rule  as  to  Liability 
606.  Nature  and  Extent  of  Repairs  Required 

609.  Necessity  for  Notice  to  Tenant 

Rights  and  Remedies  of  Landlord 

610.  By  and  against  Whom  Covenant  to  Repair  Enforceable 

611.  Right  to  Sue  before  Expiration  of  Term 

612.  Measure  and  Elements  of  Damages 

Liability  as  to  Third  Persons 

613.  In  General 

614.  Liability  to  Licensees^  Guests,  Customers,  and  Employees 

615.  Liability  for  Injury  to  Other  Tenants 

616.  Liability  to  Strangers  for  Continuance  of  Dangerous  Condition 

ing  at  Time  of  Demise 


XXIV.  Termination  of  Lease  Generally 

General  Principles 

617.  In  General 

618.  Conditional  Limitations 

619.  Merger 

620.  Rescission 

621.  Bankruptcy  of  Lessee 

622.  Destruction  of  or  Injury  to  Demised  Premises 

623.  Abandonment  of  Premises  by  Tenant 

624.  General  Rights  of  Tenant  s^ter  Termination  of  Lease 

Option  to  Terminate  Lease 

625.  In  General 

626.  General  Construction  of  Provision 

627.  Provision  for  Termination  in  Case  of  Sale  or  Rebuilding 

628.  Exercise  of  Option  Generally 

629.  Notice  of  Termination 

630.  By  and  against  Whom  Option  May  Be  Exercised 


XXV.  Forfeiture 


General  Principles 

631.  Disclaimer  of  Landlord's  Title 

632.  Commission  of  Waste 
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633.  Breach  of  Covenants  Generally 

634.  General  Construction  of  Forfeiture  Clauses 

635.  Breach  of  Negative  Covenants 

636.  Statutory  Provisions  for  Forfeiture 

637.  Provisions  for  Forfeiture  for  Benefit  of  Lessor 

638.  Enforcement  of  Forfeiture  in  Equity 

Particular  Causes  of  Forfeitcrb 

639.  Nonpayment  of  Taxes 

640.  Restrictions  on  Use  of  Premises 

641.  Use  of  Premises  for  Illegal  Purposes  Generally 

642.  Statutory  Provisions  as  to  Illegal  Use  of  Premises 

643.  Subletting 

ASSIGNMXNT    AND    AUBKATIOir 

644.  In  General 

645.  Provision  for  Forfeiture 

646.  Lease  in  Fee 

Nonpayment  of  Rent 

647.  In  General 

648.  Demand  for  Rent  Generally 

649.  Time  of  Demand 

650.  Place  of  Demand 

Waiver  of  Forfbiturb 

651.  In  General 

652.  Delay  in  Enforcement  of  Forfeiture;  Acquiescence  in  Prior  Br^achei 

653.  Acceptance  of  Rent  Generally 

654.  Acceptance  of  Rent  Must  Be  after  Breach 

655.  Knowledge  of  Forfeiture;  Receipt  of  Prior  Accrued  Rents 

656.  Acceptance  of  Rent  from  Assignee  of  Term 

657.  Effect  of  Waiver  on  Subsequent  Causes  for  Forfeiture 

Effect  of  Forfeiture 

658.  As  Regards  Liabilities  of  Lessee  Generally 

659.  Provision  in  Lease  for  Continued  Liability  of  Lessee 

660.  As  Regards  Rights  of  Lessee 

661.  As  Regards  Rights  of  Third  Persons  Generally 

662.  Trustee  in  Bankruptcy,  Insolvency  and  the  Like 

Enforcement  of  Forfeiture  Generally 

663.  In  General 

664.  By  Whom  Forfeiture  Enforced 

665.  Declaration  of  the  Forfeiture 

Equitable  Relief  from  Forfeiture 

666.  Nonpayment  of  Rent 

667.  Other  Causes  of  Forfeiture  Generally 

668.  Particular  Causes  Other  tha!i  Nonpayment  of  Rent 
<iG9.  Nonpa3rment  of  Taxes 
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670.  Fraud,  Accident  or  Mistake 

€71.  Spedfld  Grounds  for  Denying  Relief 


XXVI.  Surrender 

General  Principles 

672.  In  General 

673.  By  and  to  Whom  Surrender  May  Be  Made 

674.  What  Constitutes  Surrender  by  Operation  of  Law  Generally 

675.  Delivery  of  Key  to  Demised  Premises 
676..  Substitution  of  Tenants 

677.  Creation  of  Inconsistent  Estate 

EiTBOF  OP  Surrender 

678.  Upon  Rights  of  Lessee 

679.  Upon  Liabilities  of  Lessee 

680.  Upon  Rights  of  Third  Persons 


XXVIL  Holding  Over 

General  Principles 

681.  In  General 

682.  Terms  of  Tenancy  Arising  from  Holding  Over 

683.  Change  in  Terme  of  Tenaney 

Option  or  Lak0lor]>  to  Hold  Tenant  for  Another  TntM 

6S4.  In  General 

685.  What  Constitutes  Holding  Over  Generally 

686.  Consent  of  Landlord  to  Holding  Over 

687.  Excuses  for  Holding  Over 

686.  Exercise  of  Election  by  Landlord 

689.  Continuity  of  Tenancy  from  Holding  Over;  Notice  to  Quit 

Damages  for  Withholding  Possession 

690.  In  General 

691.  Statutory  LiabOity  for  Double  Rental  Value  Generally 

692.  Wilfulness  of  the  Holding  Over 

693.  Prerequisites  to  Liability  Generally 

XXVm.  Notice  to  Quit 

694.  In  General 

695.  Length  of  Notice 

696.  Form  of  Notice 

697.  By  Whom  Given 

698.  To  Whom  Given;  Service  of  Notice 

699.  Waiver  of  Right  to  and  Effect  of  Notice 
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(333.  Breach  of  Covenants  Generally 

634.  General  Construction  of  Forfeiture  Clauses 

635.  Breach  of  Negative  Covenants 

636.  Statutory  Provisions  for  Forfeiture 

637.  Provisions  for  Forfeiture  for  Benefit  of  Lessor 

638.  Enforcement  of  Forfeiture  in  Equity 

PARTICfULAR  CAUSES  OF  FORFEITURE 

639.  Nonpayment  of  Taxes 

640.  Restrictions  on  Use  of  Premises 

641.  Use  of  Premises  for  Illegal  Purposes  Generally 

642.  Statutory  Provisions  as  to  Illegal  Use  of  Premises 

643.  Subletting 

Assignment  and  Alienatiok 

644.  In  General 

645.  Provision  for  Forfeiture 

646.  Lease  in  Fee 

Nonpayment  of  Rent 

647.  In  General 

648.  Demand  for  Rent  Generally 

649.  Time  of  Demand 

650.  Place  of  Demand 

Waiver  of  Forfeiture 

651.  In  General 

652.  Delay  in  Enforcement  of  Forfeiture;  Acquiescence  in  Prior  Breaches 

653.  Acceptance  of  Rent  Generally 

654.  Acceptance  of  Rent  Must  Be  after  Breach 

655.  Knowledge  of  Forfeiture;  Receipt  of  Prior  Accrued  Rents 

656.  Acceptance  of  Rent  from  Assignee  of  Term 

657.  Effect  of  Waiver  on  Subsequent  Causes  for  Forfeiture 

Effect  of  Forfeiture 

658.  As  Regards  Liabilities  of  Lessee  Generally 

659.  Provision  in  Lease  for  Continued  Liability  of  Lessee 

660.  As  Regards  Rights  of  Lessee 

661.  As  Regards  Rights  of  Third  Persons  Generally 

662.  Trustee  in  Bankruptcy,  Insolvency  and  the  Like 

Enforcement  of  Forfeiture  Generally 

663.  In  General 

664.  By  Whom  Forfeiture  Enforced 

665.  Declaration  of  the  Forfeiture 

Equitable  Relief  from  Forfeiture 

666.  Nonpayment  of  Rent 

667.  Other  Causes  of  Forfeiture  Generally      • 

668.  Particular  Causes  Other  than  Nonpayment  of  Rent 
<KjO.  Nonpayment  of  Taxes 
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670.  Fraud,  Accident  or  Mistake 

671.  Speeiid  Grounds  for  Denying  Relief 


XXVI.  Surrender 

Genieral  Principles 

672.  In  General 

673.  By  and  to  Whom  Surrender  May  Be  Made 

674.  What  Constitutes  Surrender  by  Operation  of  Law  Generally 

675.  Delivery  of  Key  to  Demised  Premises 
676..  Substitution  of  Tenants 

677.  Creation  of  Inconsistent  Estate 

Etfbot  of  Surrender 

678.  Upon  Rights  of  Lessee 

679.  Upon  Liabilities  of  Lessee 

680.  Upon  Rights  of  Third  Persons 


XXVII.  Holding  Over 

General  Principles 

681.  In  General 

682.  Terms  of  Tenancy  Arising  from  Holding  Over 

683.  Change  in  Terms  of  Tenancy 

Option  or  Landlor]>  to  Hold  Tenant  for  Anothbr  TntM 

684.  In  General 

685.  What  Constitutes  Holding  Over  Generally 

686.  Consent  of  Landlord  to  Holding  Over 

687.  Excuses  for  Holding  Over 

OSS.  Exercise  of  Election  by  Landlord 

689.  Continuity  of  Tenancy  from  Holding  Over;  Notice  to  Quit 

Damages  for  Withholding  Possession 

690.  In  General 

691.  Statutory  liabOity  for  Double  Rental  Value  Generally 

692.  Wilfulness  of  the  Holding  Over 

693.  Prerequisites  to  Liability  Generally 

XXVIII.  Notice  to  Quit 

694.  In  General 

695.  Length  of  Notice 

696.  Form  of  Notice 

697.  By  Whom   Given 

698.  To  Whom  Given;  Service  of  Notice 

699.  Waiver  of  Right  to  and  Effect  of  Notice 
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XXIX.  Landlord's  Possessory  Remedies 

Entry  without  Process  op  Law 

700.  General  View 

701.  Minority  View  as  to  Effect  of  Forcible  Entry  Statutes 

702.  Abuse  of  Right  of  Entry 

Judicial  Proceedings  to  Recover  Possessioit 

703.  In  General 

704.  Summary  Proceedings  Generally 

705.  Nonpayment  of  Rent,  Breach  of  Covenants  and  Illegal  Use  of  Premises 

706.  Who  May  Maintain  Proceedings 

707.  Demand  for  Possession;  Notice  to  Quit;  Summons 

708.  Defenses  Generally 

709.  Enforcement  of  and  Relief  from  Judgment 

710.  Appeals 

711.  Judgment  as  Res  Judicata 

I.  Introductory 

In  General 

1.  Scope  of  Article. — The  subject  of  tliis  axticle  is  so  clearly  indi- 
cated in  all  its  details  by  the  foregoing  analysis  that  no  explanatory 
.statement  is  required  except  to  call  attention  to  certain  matters  which, 
though  more  or  less  closely  related  to  the  subject  in  hand,  are  deemed 
more  appropriate  for  discussion  in  other  connections,  such  as  the 
power  of  corporations  to  lease  their  realty;*  the  right  to  crops  as 
between  lessor  and  lessee ;  *  the  right  to  fixtures  as  between  lessor  and 
lessee ;  •  the  reservation  of  rent  on  perpetual  leases,  leases  renewable 
forever  or  conveyances  in  fee  simple ;  *  leases  of  the  lands  of  pei*sons 
under  disability;*  leases  of  particular  kinds  of  property;*  and  the 
necessity  of  written  leases.' 

2.  Definitions  Generally. — ^The  relation  of  landlord  and  tenant  is 
created  by  contract,  either  expressed  or  implied,  by  the  terms  of 
which  one  person  designated  "tenant"  enters  into  possession  of  the  land 
under  another  person  known  as  "landlord."  ®  And  a  lease  has  been 
defined  as  a  contract  for  the  possession  and  profits  of  lands  and  ten- 
ements on  the  one  side,  and  a  recompense  of  rent  or  other  income 
on  the  other;  or  it  is  a  conveyance  to  a  person  for  life,  or  years,  or 

1.  See  Corporations,  vol.  7,  p.  575.   p.  1126;  Insanfty,  vol.  14,  p.  576. 

2.  See  Crops,  vol.  8,  p.  362  et  seq.       6.  See  Mines;  Railroads;  Watkrs; 

3.  See  Fixtures,  vol.  11,  p.  1069  et  and  other  specific  titles. 

seq.  7.  See  Statute  op  Frauds. 

4.  See  Ground  Rents,  vol.   12,  p.  8.  Beck  v.  Minnesota,  etc.,  Co.,  131 
1043.  la.  62,  107  N.  W.  1032,  7  L.B.A.(N.S.) 

5.  See  Guardian  and  Ward.  vol.  12,  930. 
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at  will,  in  consideration  of  a  return  of  rent  or  other  recompense. 
The  person  letting  the  land  is  called  the  landlord;  and  the  party  to 
whom  the  lea^e  is  made,  the  tenant.*  As  has  been  said,  "a  lease  doth 
properly  signify  a  demise  or  letting  of  land,  etc.,  unto  another  for  a 
lesser  time  than  he  that  doth  let  it  hath  in  it ;"  ^^  also,  as  has  been 
said,  "a  tenant  is  one  who  occupies  the  premises  of  another  in  sub- 
ordination  to  that  other's  title  and  with  his  assent  express  or  im- 
plied." ^^  Again  as  ordinarily  employed,  the  word  "lease"  implies 
a  term  and  reversion  to  the  owner  of  the  land  after  its  termination, 
and  only  a  chattel  interest  passes.**  The  term  "tenant"  is,  however, 
sometimes  used  in  a  broader  sense  so  as  to  include  "one  who  holds 
or  possesses  lands  or  tenements  by  any  kind  of  title,  either  in  fee, 
for  life,  years  or  at  will."  *• 

3.  Term  "Conveyance"  as  Including  Lease. — Blackstone  defines  a 
lease  as  a  conveyance  (2  Comm.  317),  and  in  Sheppard's  Touchstone 
(267)  leases  are  ranked  under  the  head  of  grants — "as  in  other 
grants."  And  it  seems  that  the  term  "conveyance"  as  used  in  it^ 
broad  sense  in  statutes  includes  instruments  under  seal  creating  a 
term  for  years,  though  it  may  be  used  in  a  more  restricted  sense  a^ 
applying  only  to  a  deed  conveying  a  freehold  estate.**  Thus  it  seems 
to  be  the  better  view  that  the  term  "conveyance"  as  used  in  the  record- 
ing acts  is  u<ed  in  its  broad  sense  unless  otherwise  restricted  by  the 
context,  and  includes  leases  for  a  term  of  years;  **  so  the  assignment 
or  transfer  of  the  interest  of  a  lessee  under  a  lease  for  a  term  of  vearsv 
required  by  th^  statute  of  frauds  to  be  created  by  a  writing,  has  been 
held  a  conveyance  of  such  an  interest  in  lands  as  to  make  the  record- 
ing laws  applicable.**  Likewise  the  verb  "convey"  as  used  in  the 
married  woman's  property  acts  empowering  a  married  woman  t<^> 
"convey"  her  separate  statutory  property  has  been  given  its  broad 
signification  and  held  to  include  a  letting  for  a  term  of  years,  though 
the  term  ''conveyance"  as  used  in  such  statutes  restricting  the  power 

m 

9.  Jackson  v.  Harsen,  7  Cow.  (N.  14.  Waskey  v.  Chambers,  224  U.  S. 
Y.)  323,  17  Am.  Dec.  617.  See  also  564,  32  S.  Ct.  597,  56  U.  S.  (L.  ed.) 
Heywood  v.  Fulmer,  158  Ind.  658,  32  885,  Ann.  Cas.  1913D  998,  reversing 
N.  E.  574,  18  L.R.A.  491;  Minnis  v.  Eadie  v.  Chambers,  172  Fed.  73,  9« 
Xewbro-Gallagly  Co.,  174  Mich.  635,  C.  C.  A.  561,  18  Ann.  Cas.  1096,  24 
140  N.  W.  980,  44  L.R.A.(N.S.)  1110.  L.R.A.(N.S.)  879;  Warren  v.  Wagner, 

Note:  17  Am.  Dec.  520.  75  Ala.  188,  51  Am.  Rep.  446;  Craig 

10.  Hall  V.  Benner,  1  Pen.  &  W.  v.  Summers,  47  Minn.  189,  49  N.  W. 
(Pa.)  402,  21  Am.  Dec.  394.  742,  15  L.R.A.  236. 

11.  Alexander  v.  Gardner,  123  Ky.  Notes:  11  L.R.A. (N.S.)  99;  24 
552,  96  S.  W.  818,  124  A.  S.  R.  378.  L.R.A.(N.S.)    879;    39    L.R.A.(N.S.) 

12.  Penisk  v.  Atkinson,  139  Ga.  649,  675 ;  Ann.  Cas.  1913D  999. 
77  S.  E.  1055,  Ann.  Cas.  1914B  842,  15.  See  infra,  par.  36. 

46  L.R.A.(N.S.)  284.  16.  Grouse   v.   Mitchell,   130   Mich, 

13.  Whithed   v.    St.   Anthony,   etc.,  347,  90  N.  W.  32,  97  A.  S.  R.  479. 
Elevator  Co.,  9  N.  D.  224,  83  N.  W.       Note:  11  L.R.A. (N.S.)  99. 

238,  81  A.  S.  R.  562,  50  L.R.A.  254. 
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of  married  women  to  convey  is  held  notr  to  include  a  letting  for  a  term 
of  years;  the  reason  for  the  distinction  seems  to  be  that  the  empower- 
ing provision  should  be  liberally  construed  in  favor  of  the  extension 
of  a  married  woman's  control  over  her  property  whereas  the  restric- 
tions on  her  power  should  be  more  strictly  construed.^'  It  has  also 
been  held  that  a  lease  of  a  homestead,  for  a  term  of  years  required 
by  the  statute  of  frauds  to  be  in  writing,  is  a  "conveyance"  within 
the  meaning  of  a  statute  rendering  a  conveyance  of  the  homestead 
void  unless  executed  and  acknowledged  by  both  husband  and  wife.** 
In  regard  to  the  meaning  of  the  term  "conveyance"  as  used  in  con- 
nection with  the  term  "real  estate"  in  the  statutes  providing  that  no 
covenant  shall  be  implied  in  any  conveyance  of  real  estate  whether 
such  conveyance  contains  special  covenants  or  not,  it  has  been  held 
that  a  lease  for  a  term  of  years  was  included  though  the  courts  in 
other  jurisdictions  have  taken  a  contrary  view  as  to  the  eflFect  of  such 
statutes  upon  leases.**  As  regards  statutes  prohibiting  "conveyances" 
to  aliens,  it  has  been  held  that  while  a  lease  for  a  short  term  would 
not  fall  within  the  prohibition  it  is  otherwise  as  regards  a  lease  for 
a  long  term  of  years  such  as  a  lease  for  ninety-nine  years.*®  The 
term  "conveyance"  as  used  in  a  statute  providing  for  appeals  from 
orders  against  or  in  favor  of  directing  the  "conveyance"  of  real  prop- 
erty has  been  considered  as  used  in  its  more  restricted  sense  and  there- 
fore as  not  including  an  order  relating  to  the  letting  of  land  for  a 
term  of  years.* 

4.  Term  "Owner"  as  Including  Tenant. — The  woPd  "owner"  as 
applied  to  real  estate  may  designate  the  owner  of  the  fee  or  the  owner 
of  a  less  estate  as  a  lessee  for  a  term  of  years  or  any  rightful  proprietor, 
and  its  meaning  is  to  be  gathered  from  the  connection  in  which  it  is 
used  and  from  the  subject  matter  to  which  it  is  applied,  and  when 
used  in  a  statute  the  obvious  nature  and  purpose  of  the  statute  may 
indicate  its  meaning.*  In  regard  to  statutes  requiring  the  erection  of 
fire  escapes  on  buildings  and  imposing  this  duty  upon  the  "owner" 
the  authorities  are  not  in  accord  with  regard  to  the  question  whether 
the  lessee  or  the  lessor  of  buildings  under  lease  is  to  be  considered 

17.  See  Husband  and  Wipe,  vol.  13,  as  to  the  capacity  of  aliens  to  hold 
p.  1343.  real  estate  generally. 

18.  Kloke  v.  Wolff,  78  Neb.  504,  1.  Note :  Ann.  Cas.  1913D  1002.  See 
111  N.  W.  134,  11  L.R.A.(N.S.)  99.  generally,  Appeal  and  Error,  vol.  2, 
See  Homestead,  vol.  13,  p.  636,  as  to  p.  30  et  seq.,  as  to  appealable  orders, 
the  necessity  for  joinder  of  husband  2.  Yall  v.  Snow,  201  Mo.  511,  100 
and  wife  in  the  lease  of  the  homestead.  S.  W.  1,  119  A.  S.  R.  781,  9  Ann.  Cas. 

19.  See  infra,  par.  260.  1161,  10  L.R.A.(N.S.)  117;  Schott  v. 

20.  State  v.  Hudson  Land  Co.,  19  Harvey,  105  Pa.  St.  222,  51  Am.  Rep. 
Wash.  85,  52  Pac.  574,  40  L.R.A.  430.  201  j  Guild  v.  Prentis,  83  Vt.  212,  74 

Note:  Ann.  Cas.  1913D  1002.  Atl.  1115,  Ann.  Cas.  1912A  313. 

See  Aliens,  vol.  1,  p.  806  et  seq..       Note:  Ann.  Cas.  1912A  316. 
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the  owner  and  therefore  the  one  upon  whom  the  duty  is  imposed.** 
The  word  "owner''  as  used  in  the  mechanics'  lien  laws  is  usually  held 
to  include  a  tenant  for  years,  and  it  is  ordinarily  held  that  a  lien 
may  be  enforced  against  improvements  placed  on  the  property  under 
a  contract  with  the  tenant,  or  upon  the  leasehold  estate,  but  the 
tenant  is  not  ordinarily  regarded  as  the  owner  so  as  to  subject  the 
estate  of  the  lessor  to  the  lien.*  And  as  used  in  statutes  providing 
a  method  of  compensating  an  owner  of  land  taken  or  damaged  for 
public  use,  it  is  generally  held  to  include  a  tenant  for  years.*  In 
case  of  statutes  providing  for  the  making  of  public  improvements 
upon  the  special  assessment  plan  and  requiring  a  petition  for  the 
improvement  to  be  signed  by  a  specified  proportion  of  the  "owners'' 
of  the  property  to  be  assessed,  a  tenant  for  a  term  of  years  is  not 
ordinarily  considered  an  "owner"  so  as  to  render  him  a  qualified 
petitioner;*  where,  however,  the  lease  is  for  a  long  term  of  years 
renewable  forever,  the  lessee  is  considered  an  owner  within  the  mean- 
ing of  such  statutes.'  The  word  "owner"  as  used  in  criminal  statutes 
punishing  the  owner  of  premises  permitting  their  use  for  particular 
illegal  purposes  is  usually  construed  to  include  a  tenant  for  years.* 
5.  Acquisition  of  Easement  by  Tenant  through  Prescription. — ^It 
would  seem  on  principle  that  the  user  or  enjoyment  of  an  easement 
by  a  tenant  for  a  term  of  years  over  premises,  adjoining  the  demised 
premises,  owned  by  a  third  person  may  ripen  into  an  easement  by 
prescription  which  would  inure  to  the  benefit  of  the  leasehold  and 
the  reversion  as  a  single  estate,  as  in  such  a  case  the  user  of  the  tenant 
should  be  considered  as  in  the  nature  of  a  user  by  the  landlord  and 
for  the  benefit  of  the  estate  as  a  whole,  to  the  same  extent  as  the 
possession  of  a  tenant  is  the  possession  of  the  landlord  for  the  purpose 
of  perfecting  title  in  the  landlord  by  adverse  possession.*  A  tenant, 
however,  who  owns  in  fee  premises  adjoining  the  leasehold  property 
cannot  acquire  an  easement  over  the  demised  premises  as'  against  his 
landlord,  as  his  user  during  his  tenancy  cannot  be  considered  as 
adverse.**  So  according  to  the  better  view  a  tenant  cannot  acquire 
by  prescription  an  easement  over  other  land  of  his  landlord  adjoining 

3.  See  Ann,  Cas.  1912A  317  note.    Assessments. 

See  also  Buildings,  vol.  4,  p.  404  et  8.  Note:  Ann.  Cas.  1912A  317. 

seq.  9.  Kilgour  v.  Gaddes,  [1904]  1  K. 

4.  See  Mechanics'  Liens.  B.  457,  73  L.  J.  K.  B.  233,  52  W.  R. 

5.  See  Eminent  Domain,  vol.   10,  438,  90  L.  T.  N.  S.  604,  20  Times  L. 
p.  135  et  seq.  Rep.  240,  4  British  Rul.  Cas.  987.    See 

6.  Smith  V.   Texarkana  Imp.  Dist.  Adverse  Possession,  vol.  1,  pp.  718- 
No.  14,  108  Ark.  141,  156  S.  W.  455,  719,  as  to  the  possession  of  a  tenant 

44  L.R.A.(N.S.)   696  and  note.  inuring  to  the  benefit  and  perfection 

7.  Ilolhmd  V.  Baltimore,  11  Md.  186,  of  title  in  his  landlord. 

69  Am.  Dec.  195 ;  St.  Bernard  v.  Kem-       10.  Pierre  v.  Fomald,  26  Me.  436, 
per,  60  Ohio  St.  244,  54  N.  E.  267,  46  Am.  Dec.  573. 

45  L.R.A.  662.    See  generally,  Special 
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the  demised  premises  for  the  benefit  of  the  demised  premises  as  regards 
his  leasehold  interest  therein,  or  any  subsequently  acquired  estate  in 
the  demised  premises;  otherwise  as  an  easement  rests  upon  the  pre- 
sumption of  a  grant  it  would  lead  to  the  absurdity  of  presuming  a 
grant  by  a  man  to  himself,  for  the  tenant's  possession  is  his  possession 
and  whatever  is  lawfully  done  on  the  premises  is  presumed  to  be 
done  with  the  sanction  of  the  landlord,  and  the  possession  and  user 
of  the  tenant  is  the  possession  and  user  of  the  landlord.^^  Where 
adjoining  lands  are  held  for  a  term  of  years  by  different  tenants 
under  a  common  landlord  the  earlier  English  authorities  are  not 
in  accord  as  to  the  right  of  one  tenant  to  acquire  an  easement  over 
the  lands  demised  to  the  other  tenant  for  the  benefit  of  the  former's 
leasehold  interest,  but  in  a  recent  case  in  the  court  of  appeals  in 
which  the  earlier  authorities  are  carefully  reviewed,  and  those  announc- 
ing a  contrary  view  overruled,  it  is  held  that  neither  at  common  law 
nor  under  the  prescription  act  of  1832  could  a  tenant  acquire  by 
prescription  an  easement  as  against  another  tenant  of  the  same 
landlord.** 

6.  Conditions. — An  estate  on  condition  is  one  with  a  qualification 
annexed,  by  which  it  may  on»  the  happening  of  a  particular  event 
be  created,  enlarged  or  destroyed ;  and  a  leasehold  estate  may  be  sub- 
ject to  a  condition  as  in  case  of  other  estates.**  In  determining 
whether  a  particular  provision  amounts  to  a  condition  or  not,  the  rule 
is  that  the  intention  of  the  grantor  governs;  such  intention  is  to  be 
gathered  from  the  whole  instrument  and  the  existing  facts;  although 
certain  words  are  customary  when  a  condition  rather  than  a  covenant 
is  intended*  Yet  it  seems  that  the  same  words  may  be  employed  to 
create  either  a  covenant  or  a  condition,  according  to  the  intent  of 
the  parties.**  A  condition  precedent  is  one  that  must  happen  or 
be  performed  before  the  estate  dependent  upon  it  can  arise  or  be 
enlarged,  ^hile  a  condition  subsequent  defeats  the  estate  in  case  it 
does  not  happen  or  is  not  performed.**  The  authorities  lay  down 
the  principle  that  whether  a  condition  is  precedent  or  subsequent 

11.  Phillips  v.  Phillips,  48  Pa.  St.  963,  67  L.R.A.  671.  See  Deeds,  vol. 
178,  86  Am.  Dec.  577.  8,  p.  1097,  as  to  deeds  creating  estates 

Note:  4  British  Rul.  Cas.  999.  on  condition. 

12.  Kilgour  V.  Gaddes,  [1904]  1  K.  14.  Frank  v.  Stratford-Handcock,  13 
B.  457,  73  L.  J.  K.  B.  233,  52  W.  R.  Wyo.  37,  77  Pac.  134,  110  A.  S.  R. 
438,  90  L.  T.  N.  S.  604,  20  Times  L.  963,  67  L.R.A.  571;  Doe  v.  Watt,  8 
Rep.  240,  4  British  Rul.  Cas.  987  and  B.  &  C.  308,  15  E.  C.  L.  225,  32  Rev. 
note.     See  generally,  Easemients,  vol.   Rep.  393,  15  Eng.  Rul.  Cas.  574. 

9,  p.  732  et  seq. ;  Private  Ways.  15.  Frank  v.  Stratford-Handcock,  13 

As    to    light    and    air    as    between  Wyo.  37,  77  Pac.  134, 110  A.  S.  R.  963, 

adjoining  landowners,  see  Adjoining  67  L.R.A.  571.     Sec  infra,  par.  633  et 

Landowners,  vol.  1,  p.  397.  seq.,   as  to   forfeiture   for   breach   of 

13.  Frank  v.  Stratford-Handcock,  13  conditions  generally. 
Wvo.  37,  77  Pac.  134,  110  A.  S.  R. 
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depends  upon  the  intent  of  the  parties  as  collected  from  the  whole 
contract,  whatever  the  order  in  which  they  are  found,  or  the  manner 
in  which  they  are  expressed,**  and  it  has  been  held  that,  where,  in  an 
agreement  purporting  to  be  a  lease,  the  lessee  agrees  to  pay  as  rental 
the  taxes  for  the  current  year,  to  restrict  the  use  of  the  premises  in 
certain  respects,'  and  to  deposit  a  specified  sum  with  the  lessor  as 
security  for  the  faithful  performance  of  the  lease  and  the  payment 
of  the  taxes,  the  provision  for  the  deposit  is  a  condition  precedent  to 
the  lease  becoming  operative  or  effective.*'  Where  a  lease  provided 
that  upon  the  happening  of  a  certain  contingency  the  lease  shall  be 
canceled  and  annulled  and  the  parties  shall  be  released  from  "any 
and  all  liability  arising  therefrom,"  it  has  been  held  that  upon  the 
happening  of  such  contingency  the  lessee  would  be  released  from 
all  liability  for  rent  whether  accruing  before  or  after  the  happening 
of  the  contingency.**  Conditions  precedent  are  to  be  strictly  complied 
with  and  the  fact  that  a  lessee  is  in  possession  of  the  premises  at  or 
before  the  signing  of  the  lease  does  not  impart  vitality  to  the  lease, 
if  he  fails  to  perform  a  condition  precedent  to  the  lease  becoming 
operative.** 

7.  Criminal  Responsibility  of  Landlord. — As  a  general  rule  the 
mere  relation  of  landlord  and  tenant  does  not  render  the  landlord 
criminally  liable  for  the  illegal  use  of  the  premises  by  the  tenant,** 
but  he  is  criminally  liable  if  he  aids  or  abets  the  tenant  in  his  illegal 
use  of  the  premises,  as  where  he  rents  a  building  knowing  that  it  will 
be  kept  in  a  manner  clearly  injurious  to  and  destructive  of  the  public 
quiet,  health,  or  morals,  or  where  he  is  active  in  advising,  aiding,  or 
assisting  in  the  keeping  of  the  house  in  a  disorderly  manner,  or  gives 
his  consent  and  approbation  to  its  being  so  kept,  and  guilty  knowledge 
may  be  inferred  from  the  continual  receipt  of  rent  and  a  persistence 
in  enlarging  the  term  of  a  disorderly  tenant  whose  misconduct  is 
visible  to  the  landlord,  who  makes  no  real  effort  to  restrain  it.*  In 
many  jurisdictions  statutes  are  directed  against  landlords  letting  or 

16.  Frank  v.  Stratford-Handcock,  13  v.  Com.,  153  Ky.  304,  155  S.  W.  723, 
Wyo.  37,  77  Pac.  134,  110  A.  S.  R.  44  L.R.A.(N.S.)  859;  People  v.  Kent. 
963,  67  L.R.A.  571.  151  Mich.  134,  114  N.  W.  1012,  14 

17.  Prank  v.  Stratford-Handcock,  13  Ann.  Cas.  208. 

Wyo.  37,  77  Pac.  134, 110  A.  S.  R.  963,  Notes:    44    L.R.A.(N.S.)    859;    14 

67   L.R.A.    571.      As   to    deposits   as  Ann.  Cas.  210. 

secnrity  for  the  payment  of  rent,  see  As  to  the  general  right  of  a  land- 
infra,  par.  4S8.  lord  to  enter  on  the  demised  premises 

18.  Escambia  Land,  etc.,  Co.  v.  during  the  term,  see  infra,  par.  101. 
Ferry  Pass.  Inspeotoi-s,  etc.,  Co.,  59  1.  Kessler  v.  Pearson,  126  Ga.  725, 
Pla.  239,  52  So.  715,  138  A.  S.  R.  121.  55  S.  E.  903,  8  Ann.  Cas.  180;  Blocker 

19.  Frank  v.  Stratford-Handcock,  13  v.  Com.,  153  Ky.  304,  155  S.  W.  723, 
Wyo.  37,  77  Pac.  134,  110  A.  S.  R.  44  L.R.A.(N.S.)  859. 

963,  67  L.R.A.  571.  Notes:    44    L.R.A.(N.S.)    859;    14 

20.  Kessler  v.  Pearson,  126  Ga.  725,  Ann.  Cas.  210. 
55  S.  E.  963,  8  Ann.  Cas.  180 ;  Blocker 
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permitting  the  demised  premise  to  be  used  for  particular  illegal 
purposes  such  as  prostitution,  illegal  sale  of  liquor,  gaming  and  the 
like.« 

Character  of  Leasehold  as  Personalty  or  Realty 

* 

8.  In  General. — The  interest  of  a  tenant  in  a  term  for  years  is 
deemed  at  common  law  personal  property  as  distinguished  from  real 
estate,  however  long  its  duration  in  years,  as  in  case  of  leases  which 
sometimes  run  for  ninety-nine  or  nine  hundred  and  ninety-nine 
years.'  As  has  been  said  in  case  of  terms  for  years,  it  would  be  im- 
practical for  the  court  to  say  at  what  exact  period  such  a  term  should 
cease  to  be  personalty  and  become  realty.*  At  common  law  the  term? 
''tenement"  and  "hereditament"  included  technically  only  estates  of 
freehold  and  therefore  did  not  include  a  leasehold  for  a  term  of 
years.*  The  fact  that  a  lease  gives  to  the  lessee  an  option  to  purchase 
does  not,  prior  to  the  exercise  of  the  option,  affect  the  character  of 
the  leasehold  as  personalty.*  The  interest  of  a  tenant  in  a  term  for 
years  being  personal  property  it  passes  primarily,  on  the  death  of  the 
owner,  to  the  executor  or  administrator,  and  until  the  distributees  or 
legatees  receive  it  through  the  process  of  administration,  the  legal 
title  thereto  is  in  such  legal  representative.'  Likewise,  since  the 
interest  of  a  lessee  in  a  term  for  years  is  personalty,  the  widow  of  a 

2.  State  V.  Abrahams,  6  la.  U7,  71  217  Pa.  St.  386,  66  Atl.  1099, 12  L.R.A. 
Am.  Dec.  399.  (N.S.)  1148. 

Notes:    44    L.R.A. (N.S.)    859;    14  4.  Orchard    v.     Wright-Di^lton-Bell 

Ann.  Cas.  211.  Anchor  Store  Co.,  225  Mo.  414,  125 

See  Disorderly  Houses,  vol.  9,  p.  S.  W.  486,  20  Ann.  Cas.  1072. 

222;  Gaming,  vol.  12,  p.  737;  Intoxi-  6.  Culbreth  v.  Smith,  69  Md.  450, 16 

CATiNO  Liquors,  vol.  15,  p.  341.  Atl.  112,  1  L.R.A.  538;   Orchard  v. 

3.  Lycoming  Fire  Ins.  Co.  v.  Haven,  Wright-Dalton-Bell  Anchor  Store  Co., 
95  U.  S.  242,  24  U.  S.  (L.  ed.)  473;  225  Mo.  414,  125  S.  W.  486,  20  Ann. 
Freeman  v.  Dawson,  110  U.  S.  264,  4  Cas.  1072;  New  York  v.  Mabie,  13 
•S.  Ct.  94,  28  U.  S.  (L.  ed.)  141;  J.  S.  N.  Y.  151,  64  Am.  Dec.  538. 

Potts  Drug  Co.  V.  Benedict,  156  Cal.  6-  Holzman  v.  Wager,  114  Md.  322, 

322,   104  Pac.  432,   25  L.R.A.(N.S.)  79  Atl.  205,  Ann.  Cas.  1912A  619.    See 

609;   Barr  v.  Doe,  6  Blackf.    (Ind.)  ^"^ra,  par.  299  et  seq.,  as  to  options 

335,  38  Am.  Dec.  146;  Arthur  v.  Cole,  ^^  purchase  conferred  by  leases  gen- 

56  Md.  100,  40  Am.  Rep.  409;  Crowe  ®^^"y-    ,^    ,^         ^    .^^    ,^  ,,,    ,,^ 

V.  Wilson,  65  Md.  479,  5  Atl.  427,  57  ,  «^\  ^"^^f ^*^*', "";  S  a    Aoo^  t     u  ^^' 

Am.  Rep.  343;  Holzman  v.  Wager,  114  Jf  t           o  Jii       ;xf  ^  ?^t^?o^a  ''' 

Md.  322,  79  Atl.  205,  Ann.  Cas?1912A  Slf^'i^?.^.^  \t  ^^l  hPi^' 
/Mrt  r\  V.  J  -rir  •  i_i.  -rw  11^  t^  ii  J^^^'  'o5:  AIsuD  V.  Bauks,  68  Miss. 
()19;    Orchard    v.    Wright-Dalton-Bell   ^^4    9  go.  895,^^24  A.  S.  R.  294,  13 

J^'w  ^S^'po  r-'  ^  ^\^o^'^^  ^-KA-  598;  New  York  v.  MaW^  13 
S.  W.  486,  20  Ann.  Cas.  10/2;  New  n.  Y.  151,  64  Am.  Dec.  538. 

York  V.  Mabie,  13  N.  Y.  151,  64  Am.       Notes:   13   L.R.A.  598;   22  L.R.A. 

Dec.   538;   Delaware,   etc.,   R.   Co.   v.    (N.S.)  301. 

Sanderson,  109  Pa.  St.  583,  1  Atl.  394,       See  also  Exxcutors  and  ADiaifis- 

58  Am.  Rep.  743;  Townsend  v.  Boyd,   trators,  vol.  11,  p.  124. 
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lessee  is  not  entitled  to  dower  therein,  although  it  be  for  a  period  of 
a  thousand  years,  or  renewable  forever,  or  although  the  lease  contain 
a  covenant  to  convey  the  estate  in  fee  on  the  demand  of  the  lessee ;  ^ 
in  some  of  the  states,  however,  dower  is  given  by  statute  in  leasehold 
estates  of  a  given  duration,*  and  in  determining  whether  a  widow  is 
entitled  to  dower  in  a  certain  leasehold,  the  question  as  to  whether 
it  is  a  lease  for  the  period  specified  in  the  statute  is  not  to  be  deter- 
mined by  the  number  of  years  it  is  to  run  at  the  death  of  the  lessee, 
but  by  its  duration  at  the  time  of  its  creation.*^  Where  a  statute 
gives  a  widow  in  general  terms  dower  in  her  husband's  leasehold 
estates,  she  takes,  as  in  case  of  her  common  law  dower,  free  from  the 
claim  of  general  creditors  of  her  deceased  husband  to  subject  his 
assets  to  the  payment  of  their  claims.**  It  seems  that  a  devise  of  all 
the  testator's  "real  estate"  will  not  ordinarily  carry  a  leasehold  estate 
for  a  term  of  years ;  **  on  the  other  hand  it  is  the  general  rule  sup- 
ported by  the  great  weight  of  authority  that  a  gift  in  a  will  of  "land" 
or  "real  estate'*  includes  a  Iea.sehold  if  it  is  clear  from  the  terms  of 
the  will  that  the  testator  intended  the  leasehold  to  pass  thereunder.*' 
In  determining  the  testamentary  capacity  of  an  infant  to  dispose  of 
a  leasehold  for  a  term  for  years,  it  is  considered  personalty  as  dis- 
tinguished from  realty.**  A  leasehold  for  a  long  term  of  years  is 
regarded  as  personalty  so  as  to  come  within  the  general  modern  rule 
that  an  estate  in  remainder  may  be  created  by  deed  or  will  to  take 
effect  after  a  life  estate  in  the  leasehold.** 

9.  Effect  of  Particular  Statutes. — A  statute  conferring  on  a  widow 
the  right  to  dower  in  leasehold  estates  does  not  make  the  interest 
of  the  lessee  real  estate.**     A  statute  providing  for  the  manner  of 

8.  Orchard    v.     Wrigbt-Dalton-Bell       See  generally,  WniLS. 

Anchor  Store  Co.,  225  Mo.  414,  125  14.  Holzman  v.  Wager,  114  Md.  322, 

S.  W.  486,  20  Ann.  Cas.  1072;  Whit-  79   Atl.   205,   Ann.   Cas.   1912A   619. 

mire  v.  Wright,  22  S.  C.  446,  53  Am.  And  see  Wills  as  to  the  testamentary 

Rep.  724.  capacity  of  infants. 

9.  Orchard  v.  Wright-Dalton-Bell-  15.  Culbreth  v.  Smith,  69  Md.  450, 
Anchor  Store  Co.,  225  Mo.  414,  125  16  Atl.  112,  1  L.R:A.  538,  holding  that 
S.  W.  486,  20  Ann.  Cas.  1072.  See  a  valid  remainder  over  in  a  leasehold 
also  Dower,  vol.  9,  p.  578.  estate  for  a  term  of  years  renewable 

10.  Orchard  v.  Wrip:ht-DaIton-Bell-  forever  may  be  created  by  a  deed 
Anchor  Store  Co.,  225  Mo.  414,  125  which  reserves  to  the  grantor  a  life 
8.  W.  486,  20  Ann.  Cas.  1072.  estate  in  the  leasehold.    See  infra,  par. 

11.  Orchard  v.  Wright-Dalton-Bell-  319  et  seq.,  as  to  the  assignment  of 
Anchor  Store  Co.,  225  Mo.  414,  125  leaseholds  generally. 

S.  W.  486,  20  Ann.  Cas.  1072.     See  16.  Orchard  v.  Wright-Dalton-Bell- 

generally,  Dower,  voL  9,  p.  584.  Anchor  Store  Co.,  225  Mo.  414,  125 

12.  Orchard  v.  Wright-Dalton-Bell-  S.  W.  486,  20  Ann.  Cas.  1072.  As 
Anchor  Store  Co.,  225  Mo.  414,  125  regards  the  right  of  a  widow  to  dower 
S.  W.  486,  20  Ann.  Cas.  1072.  in  leasehold  estates,  see  par.  8,  next 

Note:  20  Ann.  Cas.  1091.  preceding. 

13.  Note:  20  Ann.  Cas.  1089. 
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conveying  real  estate  and  reciting  that  the  term  "real  estate"  shall 
include  chattels  real,  and  therefore  bringing  leasehold  estates,  which 
are  designated  as  chattels  real  at  common  law,  within  its  operation, 
has  been  held  not  to  render  a  leasehold  for  years  real  estate,  as  dis- 
tinguished from  personal  estate  for  all  general  purposes,  but  only 
for  the  purpose  of  transferring  or  assigning  such  an  estate.^'  Like- 
wise a  statute  relating  to  executions  and  providing  that  the  term 
''real  estate"  as  therein  used  includes  all  estates  and  interests  in  lands, 
etc.,  and  that  every  lease  of  lands  for  more  than  a  specified  period 
shall  be  subject  to  execution  and  sale  as  real  property,  has  been  held 
not  to  change  the  general  character  as  personalty  of  a  leasehold 
estate  for  a  longer  period  than  that  specified.^^  The  same  effect  has 
been  given  to  a  statute  providing  for  the  partition  of  leasehold  estate.^ 
as  real  property.**  For  some  purposes  a  leasehold  for  a  term  of  yearj^ 
has  been  considered  real  estate  as  used  in  particular  statutory  pro- 
visions. Thus  under  a  statute  providing  that  a  widow  shall  be  entitled 
to  dower  in  leasehold  estates  of  a  certain  duration,  and  that  if  anv 
real  estate  be  given  by  will  to  a  wife  such  devise  shall  be  deemed  in 
lieu  of  "dower  out  of  the  real  estate"  of  her  husband,  unless  the  will 
otherwise  provided,  it  has  been  held  that  a  devise  of  real  estate  to  a 
wife  should  be  deemed  in  lieu  of  dower  in  a  leasehold  estate.*® 

Possession  of  Tenant  as  Notice 

10.  Notice  of  Tenant's  Rights. — ^It  is  a  general  rule  that  the  pos- 
session of  a  tenant  is  notice  to  a  purchaser  of  the  revereion  of  the 
actual  interest  of  the  tenant,*  and  according  to  the  prevailing  view 

17.  Orchard  v.  Wright-Dalton-Bell-  W.  445,  52  L.R.A.(N.S.)  1176;  Fried- 
Anchor  Store  Co.,  225  Mo.  414,  125  lander  v.  Ryder,  30  Neb.  783,  47  N. 
S.  W.  486,  20  Ann.  Gas.  1072.  W.  83,  9  L.R.A.  700;  Ogden  v.  Gar- 

18.  Orchard  v.  Wright-Dalton-Bell-  risen,  82  Neb.  302,  117  N.  W.  714,  17 
Anchor  Store  Co.,  225  Mo.  414,  125  L.R.A.(N.S.)  1135;  Wood  v.  Priw, 
S.  W.  486,  20  Ann.  Cas.  1072.  See  79  N.  J.  Eq.  620,  81  Atl.  983,  Ann. 
generally,  Levy  and  Seizure,  post,  Cas.  1913A  1210,  38  L.R.A.(N.S.) 
par.  15,  as  regards  what  property  is  772;  Chesterman  v.  Gardner,  f)  Johi's. 
subject  to  execution.  Ch.  (N.  Y.)  29,  9  Am.  Dec.  265;  James 

19.  Orchard  v.  Wright-Dalton-Bell-  v.  Morey,  2  Cow.  (N.  Y.)  24G,  14  Am. 
Anchor  Store  Co.,  225  Mo.  414,  125  Dec.  475;  Hood  v.  Fahnestock,  1  Pa. 
S.  W.  486,  20  Ann.  Cas.  1072.  See  St.  470,  44  Am.  Dec.  147;  Kerr  v, 
generally.  Partition.  Day,  14  Pa.  St.  112,  53  Am.  Dec.  526 ; 

20.  Orchard  v.  Wright-Dalton-Bell-  Lafferty  v.  Schuylkill  River  East  Side 
Anchor  Store  Co.,  225  Mo.  414,  125  R.  Co.,  124  Pa.  St.  297,  16  Atl.  869, 
S.  W.  486,  20  Ann.  Cas.  1072.  10  A.  S.  R.  587,  3  L.R.A.  124;  Ander- 

1.  Crooks  V.  Jenkins,  124  la.  317,  son  v.  Brinser,  129  Pa.  St.  376, 11  Atl. 

100   N.   W.   82,   104   A.    S.   R.   326;  809,  18  Atl.  520,  6  L.R.A.  205;  Field 

Springfield  v.  Searle,  203  Mass.  493,  v.  Copping,  66  Wash.  359,  118  P«u. 

89  N.  E.  809,  17  Ann.  Cas.  340,  25  329,  36  L.R.A. (N.S.)   488. 
L.R.A.(N.S.)  992;  McKee  v.  Wilcox,       Notes:    13   L.R.A.(N.S.)    96;   Am. 

11  Mich.  358,  83  Am.  Dec.  743;  Sas-  Cas.  1913A  1214. 
sen  V.  Haegle,  125  Minn.  441,  147  N.       And   see   Ykndor   and  Pubchasu 
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possession  is  not  only  notice  of  all  rights  and  interests  connected  with 
or  growing  out  of  the  tenancy  itself  or  the  lease,  but  is  also  notice  of 
all  interests  acquired  by  collateral  or  subsequent  agreements.*  Thus, 
if  a  tenant,  while  in  possession  as  such,  enters  into  a  contract  for  the 
purchase  of  the  demised  premises,  his  possession  is  notice  to  all  the 
world  of  his  rights  under  his  contract  of  purchase;  •  and  the  same 
view  is  taken  as  regards  the  lessee's  rights  to  a  renewal  of  the  lease 
under  an  agreement  made  after  the  original  letting,*  and  his  right 
to  remove  improvements  made  during  the  term  with  the  consent  of 
the  landlord  to  their  removal.*  So  the  possession  of  leased  land  by 
a  tenant  is  notice  of  the  lease  to  a  railroad  company  entering  under 
condemnation  proceedings.*  According  to  other  authorities,  however, 
the  possession  of  a  tenant  is  not  constructive  notice  of  a  right  he  claims 
independently  of  his  lease,^  and  it  has  been  held  that  where  buildings 
are  erected  on  land  by  a  tenant  during  the  term  under  an  agree- 
ment that  he  may  remove  them,  a  purchaser  from  the  lessor  is  not 
charged  with  notide  of  the  tenant's  right  of  removal.®  So,  on  the 
theory  that  a  claim  of  a  particular  title  restricts  the  notice  furnished 
by  the  possession  of  that  title,  the  rule  has  been  asserted  that,  where 
a  party  in  possession  of  land  holds  a  lease,  and  a  purchaser  knows 
of  such  lease,  he  can  attribute  the  possession  to  the  lease;  and  the 
possession  is  not  constructive  notice  to  him  of  any  outstanding 
equities.*  Thus  it  has  been  held  that  where  a  lessor  of  land  grants 
the  fee  thereof  to  the  lessee,  he  being  in  possession  under  the  lease, 
and  immediately  makes  a  second  grant  to  a  third  person,  who  knows 
that  the  lessee  is  in  possession,  his  continued  possession  does  not 
furnish  evidence  of  notice  of  his  purchase,  as  to  imply  notice  in  such 
case  would  be  to  presume  the  fact  without  proof  and  against  prob- 
ability; **  and  it  has  been  held  that  a  license  given  by  an  owner  of 

• 

as  to  the  effect  of  possession  of  land  Note:  13  L.R.A.(N.S.)  98. 

as  notice  to  purchaser.  4.  Wood  v.  Price,  79  N.  J.  Eq.  620, 

2.  Crooks  V.  Jenkins,  124  la.  317,  81  Atl.  983,  Ann.  Cas.  1913A  1210, 
TOO  N.  W.  82,  104  A.  S.  R.  326;  Wood  38  L.R.A.(N.S.)  772. 

V.  Price,  79  N.  J.  Eq.  620,  81  Atl.       Note:  13  L.R.A.(N.S.)  97. 

083,  Ann.  Cas.  1913A  1210,  38  L.R.A.       See  infra,  par.  388  et  seq.,  as  to 

(N.S.)    772;   Chesterman  v.  Gardner,  renewals  generally. 

5  Johns.  Ch.  (N.  Y.)  29,  9  Am.  Dec.       5.  Ogden  v.  Garrison,  82  Neb.  302, 

265;  Woods  v.  Farmere,  7  Watts  (Pa.)    117  N.  W.  714,  17  L.R.A.(N.S.)  1135. 

382,  32  Am.  Dec.  772;  Anderson  v.       6.  Lafferty  v.  Schuylkill  River  East 

Brinser,  129  Pa.  St.  376,  11  Atl.  809,   Side  R.  Co.,  124  Pa.  St.  297,  16  Atl. 

18  Atl.  520,  6  L.R.A.  205  (overruling  869,  10  A.  S.  R.  587,  3  L.R.A.  124. 

eariier  case).  7.  Notes:    104   A.    S.    R.    349;    13 

Notes:    13   L.R.A.(N.S.)    98;   Ann.  L.R.A.(N.S.)  99. 
Cas.  1913A  1215.  8.  Union  Cent.  Life  Ins.  Co.  v.  Til- 

3.  Wood  V.  Price,  79  N.  J.  Eq.  620,   lery,  152  Mo.  421,  64  S.  W.  220,  75 
81  Atl.  983,  Ann.  Cas.  1913A  1210,  38  A.  S.  R.  480. 

L.R.A.(N.S.)  772;  Anderson  v.  Brin-       9.  Note:  13  L.R.A. (N.S.)   99. 
ser,  129  Pa.  St.  376,  11  Atl.  809,  18       10.  McMechan   v.   Griffing,   3  Pick. 
Atl.  520,  6  L.R.A.  205.  (Mass.)  149,  15  Am.  Dec.  198. 
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land  to  another  to  erect  a  house  thereon  for  his  use  operates  only  as 
an  excuse  for  the  act,  and  passes  no  interest  in  the  land;  and  the 
occupation,  by  the  licensee,  of  the  house  erected  by  him  under  such 
license  implies  no  claim  of  title  in  him,  and  conveys  no  notice  of 
such  a  claim  to  a  purchaser  from  the  owner.**  In  case  of  an  assign- 
ment of  the  leasehold  by  a  lessee  the  actual  possession  of  the  premises 
by  the  assignee  at  the  time  of  the  sale  of  the  reversion  by  the  lessor 
is  notice  to  the  purchaser  of  the  assignee's  interest  under  the  assign- 
ment.** 

11.  Notice  of  Landlord's  Rights;  View  in  England. — In  England 
the  view  is  taken  that  while  the  occupation  of  land  by  a  tenant  affects 
a  purchaser  with  constructive  notice  of  all  the  tenant's  rights,  it  is 
not  notice  of  his  lessor's  title  or  rights.  This  rule  is  laid  down  in 
the  leading  case  of  Bamhart  v.  Greenshields  (9  Moo.  P.  C.  18)  after 
an  exhaustive  review  of  the  earlier  cases  and  has  been  consistentiv 
followed  in  the  later  cases.*'  The  English  view  is  also  taken  in  some 
jurisdictions  in  this  country.*"* 

12.  Prevailing  View  in  United  States  as  to  Notice  of  Landlord's 
Rights. — Opposed  to  the  view  announced  in  the  preceding  section, 
the  prevailing  view  in  this  country  is  that  a  purchaser,  by  means  of 
a  lessee's  possession,  is  put  on  inquiry  respecting  all  the  rights  and 
interests  under  which  the  lessee  holds  and  which  affect  the  property 
and  is  therefore  charged  with  a  constructive  notice  of  the  lessor's 
title  and  estate.**  The  rule  that  actual  possession  of  real  estate  through 
a  tenant  is  sufficient  notice  to  a  person  proposing  to  take  a  mortgage 
on  or  a  conveyance  of  the  property,  and  to  all  the  world,  of  the 
existence  of  any  right  which  the  landlord  is  able  to  establish,  is  not 
changed  by  the  fact  that  the  property  is  occupied  by  numerous  ten- 
ants,** nor  by  the  fact  that  the  tenant  originally  entered  into  posses- 
Note:  13  L.R.A.(N.S.)  100.  111.  609,  74  Am.  Dec.  169;  Thomas  v. 

11.  Prince  v.  Case,  10  Conn.  376,  27  Burnett,  128  111.  37,  21  N.  E.  352,  4 
Am.  Dec.  675.  L.R.A.  222;  Bowman  v.  Anderson,  82 

12.  Field  v.  Copping,  65  Wash.  359,  la.  210,  47  N.  W.  1087,  31  A.  S.  U. 
118  Pac.  329,  36  L.R.A.  (N.S.)  488.  473;  Wilkins  v.  Bevier,  43  Minn.  213, 

13.  Wood  V.  Price,  79  N.  J.  Eq.  45  N.  W.  157,  19  A.  S.  R.  238 ;  Wood 
620,  81  Atl.  983,  Ann.  Cas.  1913A  v.  Price,  79  N.  J.  Eq.  620,  81  Atl.  983, 
1210,  38  L.R.A.(N.S.)  772  (referring  Ann.  Cas.  1913A  1210,  38  L.R.A. 
to  English  authorities).  (N.S.)    772;    Limce   v.   Gorman,   136 

Notes :  104  A.  S.  R.  349 ;  13  L.R.A.  Pa.  St.  200,  20  Atl.  792,  20  A.  S.  R. 
(N.S.)  99;  Ann.  Cas.  1913A  1215.         914.    Compare  Lausman  v.  Drahos,  10 

14.  Beatie  v.  Butler,  21  Mo.  313,  64  Neb.  172,  4  N.  W.  956,  35  Am.  Rep. 
Am.  Dec.  234.     See  also  Vaughn  v.  468. 

Tracy,  25  Mo.  318,  69  Am.  Dec.  47L       Notes:  104  A.  S.  R.  349;  13  L.R.A. 

Notes:  104  A.  S.  R.  350;  13  L.R.A.  (N.S.)  100;  Ann.  Cas.  1913A  1216. 
(N.S.)  100.  16.  Phelan  v.  Brady,  119  N.  Y.  587, 

15.  Dutton  V.  Warschauer,  21  Cal.  23  N.  E.  1109,  8  L.R.A.  211 ;  Chapman 
609,  82  Am.  Dec.  765  (overruling  v.  Chapman,  91  Va.  397,  21  S.  E.  813, 
earlier  case) ;  Morrison  y.  Kelly,  22  50  A.  S.  R.  846. 
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sion  under  a  lease  from  a  third  person,^^  nor  by  the  fact  that  before 
attornment  to  his  landlord  the  tenant  was  a  trespasser  on  the  land.^^ 
Likewise  the  rule  is  not  affected  by  the  fact  that  the  tenant  is  holding 
over  after  the  term  of  his  original  lease. ^*  So,  where  a  person  conveys 
his  land  to  another  for  the  purpose  of  defrauding  his  creditors;  remain- 
ing in  possession  by  his  tenants,  and  the  land  is  afterwards  sold  at 
sheriff's  sale  as  the  property  of  the  grantee,  the  grantor's  possession 
by  his  tenants  is  constructive  notice  to  the  purchaser  at  the  sheriff's 
sale  of  the  fraudulent  transfer  of  the  property.**  Where  the  original 
lessor  transfers  the  reversion  and  the  lessee  attorns  to  the  grantee,  it 
has  been  held  that  he  becomes  the  tenant  of  such  grantee  so  that  his 
continued  possession  is  notice  of  such  grantee's  rights,  as  against  even 
a  purchaser  from  the  original  lessor;  ^  though  in  other  cases  the 
view  is  taken  that  possession  of  real  estate  by  a  tenant,  to  be  sufficient 
to  put  a  purchaser  upon  inquiry  as  to  the  landlord's  title,  must  be 
under  a  tenancy  which  commenced  after  the  lessor  acquired  his 
title,*  and  that  where  land  in  the  possession  of  a  tenant  is  conveyed, 
his  continued  possession  as  tenant  of  the  grantee  is  not  to  be  regarded 
as  constructive  notice  of  the  unrecorded  deed  and  the  rights  of  the 
grantee.'  And  on  principle  it  would  seem  that  where  a  tenant  in 
possession  under  a  lease  does  not  attorn  to  the  grantee  on  a  conveyance 
of  property,  or  recognize  the  grantee's  title,  his  possession  is  not 
notice  of  the  grantee's  rights  to  a  subsequent  purchaser  of  the  same 
property.* 

II.  Creation  and  Existence  op  the  Relation  Generally 

General  Principles 

13.  In  General. — The  relation  of  landlord  and  tenant  is  always 
created  by  contract,  either  express  or  implied.  It  cannot  exist  with- 
out such  contract;  *  and  it  has  been  said  that  it  will  never  be  implied 
when  the  acts  and  conduct  of  the  parties  are  inconsistent  with  its 
existence.*  However,  no  particular  form  of  words  is  necessary  to 
constitute  an  instrument  a  lease  and  create  the  relation  of  landlord 

Note:  13  L.R.A.(N.S.)  lOL  L.R.A.(N.S.)  102. 

17.  Note:  13  L.R.A.(N.S.)  101.  4.  Wilkins  v.  Bevier,  43  Minn.  213, 

18.  Note:  13  L.R.A.(N.S.)   101.  45  N.  W.  157,  19  A.  S.  R.  238. 

19.  Note:  13  L.R.A.(N.S.)  101.    As  Note:  13  L.R.A.(N.S.)  102. 

to  the  status  and  liability  of  a  tenant  5.  Little  v.  Libby,  2  Greenl.   (Me.) 

holding  over  after  the  "expiration  of  242,  11  Am.  Dec.  68;  Stockett  v.  Wat- 

hia  term,  see  infra,  par.  681  et  soq.  kins,  2  Gill  &  J.  (Md.)  326,  20  Am. 

20.  Hood  V.  Fahnestock,  1  Pa.  St.  Dec.  438 ;  Butler  ▼.  Cowles,  4  Ohio  205, 
470,  44  Am.  Dec.  147.  19  Am.  Dec.  612. 

1.  Notes:    104    A.    S.    R.    350;    13       6.  Wiggins  Ferry  Co.  v.  Ohio,  etc., 
L.R.A.(N.S.)  101.  R.  Co.,  142  U.  S.  396,  12  S.  Ct.  188, 

2.  Note:  13  L.R.A.(N.S.)  102.  35  U.  S.  (L.  ed.)  1055. 
8.  Notes:    104    A.    S.    R.    350;    13 
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and  tenant  between  parties.'  And  it  may  be  laid  down  as  a  rule 
that  whatever  words  are  sufficient  to  explain  the  intent  of  the  parties 
that  the  one  shall  divest  himself  of  the  possession,  and  the  other 
come  into  it  for  such  a  determinate  term,  whether  they  run  in  the 
form  of  a  license,  covenant,  or  agreement,  are  of  themselves  sufficient, 
and  will  in  construction  of  law  amount  to  a  lease  for  years  as  effectu- 
ally as  if  the  most  proper  and  pertinent  words  had  been  made  use  of 
for  that  purpose.®  The  criterion  is  the  intention  of  the  parties  to  be 
derived  from  the  whole  instrument  or  transaction.*  The  reservation 
or  payment  of  rent  is  not  essential  to  create  the  relation  tliough  it  is 
a  usual  incident  of  a  tenancy ;  *^  when,  however,  on  construction,  it 
is  doubtful  whether  a  lease"  was  intended  or  not,  then  it  constitutes  a 
very  important  circumstance  that  rent  was  not  reserved  eo  nomine  or 
substantially.*^  As  a  general  rule  the  payment  of  rent  by  one  in 
occupancy  of  premises  is  evidence  of  a  tenancy,**  but  not  when  paid 
under  such  circumstances  as  to  rebut  such  an  idea.*'  Thus  the  receipt 
by  an  owner  of  land  of  a  part  of  a  crop  grown  thereon  is  not  evidence 
of  the  relation  of  landlord  and  tenant,  if  he  at  the  time  denied  the 
right  of  the  occupant  to  possession  and  claimed  title  to  the  entire 
crop ;  **  and  merely  denominating  a  payment  to  be  made  as  rent, 
in  certain  contingencies,  will  not  make  it  rent,  and  the  relation  between 
the  parties  that  of  landlord  and  tenant,  when  the  relation  of  landlord 
and  tenant  does  not  in  fact  exist.**  Restrictions  on  the  uses  which 
the  tenant  may  make  of  the  land  does  not  prevent  the  relation  from 
arising,**  and  the  right  on  the  part  of  the  tenant  to  use  the  soil  is  not 

• 

7.  United  States  v.  Shea,  162  U.  S.   Batsche,  106  Mich.  330,  64  N.  W.  196, 
178,  14  S.  Ct.  519,  38  U.  S.  (L.  ed.)    29  L.R.A.  576;  State  v.  Page,  1  Speers 
403;   Heywood  v.   Fulmer,   158   Ind.  L.  (S.  C.)  408,  40  Am.  Dec.  608. 
658,  32   N.   E.  574,  18  L,R.A.   491;       11.  State  v.  Page,  1  Speers  L.  (S. 
Alexander  v.  Gardner,  123  Ky.  552,  96   C.)  408,  40  Am.  Dec.  608. 

S.  W,  818,  124  A.  S.  R.  378;  Stanley  12.  Myer  v.  Roberts,  50  Ore.  81,  89 

V.  Brunswick  Tontine  Hotel  Corp.,  13  Pac.  1051,  126  A.  S.  R.  733,  15  Ann. 

Me.  51,  29  Am.  Dec.  485;   Hancock  Cas.  1031,  12  L.R.A.  (N.S.)   194. 

County  V.  Imperial  Naval  Stores  Co.,  13.  Sanford  v.  Herron,  161  Mo.  176, 

93  Miss.  822,  47  So.  177,  136  A.  S.  R.  61  S.  W.  839,  84  A.  S.  R.  703;  Myer 

561,    17   L.R.A.(N.S.)    693;    Paul   v.  v.  Roberts,  50  Ore.  81,  89  Pac.  1051, 

Cragnaz,  25  Nev.  293,  59  Pac.  857,  126  A.  S.  R.  733,  15  Ann.  Cas.  1031, 

60  Pac.  983,  47  L.R.A.  540.  12  L.R.A.(N.S.)  194. 

8.  Stanley  v.  Brunswick  Tontine  14.  Myer  v.  Roberts,  50  Ore.  81,  89 
Hotel  Corp.,  13  Me.  51,  29  Am.  Dec.  Pac.  1051,  126  A.  S.  R.  733,  15  Ann. 
485.  Cas.  1031,  12  L.R.A. (N.S.)  194. 

9.  Thayer   v.    Augustine,   55   Mich.  15.  Levy  v.  McDonnell,  92  Ark.  324, 
187,  20  N.  W.  898,  54  Am.  Rep.  361 ;  122  S.  W.  1002,  135  A.  S.  R.  183. 
State  V.  Page,  1   Speera  L.    (S.   C.j  16.  Chandler  v.  Hart,  161  Cal.  405, 
408,  40  Am.  Dec.  608.  119  Pac.  516,  Ann.  Cas.  1913B  1094 ; 

10.  Alexander  v.  Gardner,  123  Ky.  Alexander  v.   Gardner,   123  Ky.  552, 
552,  96  S.  W.  818,  124  A.  S.  R.  378;   96  S.  W.  818,  124  A.  S.  R.  378. 
Alpine    Tp.    School   Dist.   No.    11   v. 

542 


16  R.  C.  L.  LANDLORD  AND  TENANT  §  14 

essential  to  its  creation.^'  Though  the  rent  reserved  is  a  share  of  the 
profits  of  a  business  to  be  carried  on  on  the  premises,  the  transaction 
may  nevertheless  constitute  a  lease  creating  the  relation  of  landlord 
and  tenant  instead  of  a  partnership.^^  The  mere  execution  of  a  lease 
does  not  create  the  relation,  but  there  must  be  an  entry  by  the  lessee 
under  the  lease  or  a  holding  of  the  possession  of  the  premises  by  the 
lessee  that  will  be  referable  to  the  lease  as  his  authority.*^  The  law 
seems  to  be  well  settled  that  when  the  relation  of  landlord  and  tenant 
is  established  it  attaches  to  all  who  may  succeed  to  the  possession, 
through  or  under  the  tenant,  immediately  or  remotely.**  Thus  where 
a  tenancy  exists,  a  purchaser  who  enters  under  an  absolute  convey- 
ance in  fee  from  the  tenant  is  considered  as  entering  as  the  tenant 
of  the  lessor,  although  he  may  not  have  known  that  his  grantor  held 
or  derived  his  possession  from  the  lessor;  ^  and  as  is  shown  later  the 
general  rule  that  a  tenant  is  estopped  to  deny  his  landlord's  title  is 
fully  applicable  to  persons  who  enter  under  a  tenant.* 

14.  Tenancy  as  between  Co-owners. — The  sole  use  and  occupation 
of  common  property  by  one  cotenant  does  not  of  itself  create  the 
relation  of  landlord  and  tenant  between  him  and  his  cotenant.  In 
the  absence  of  an  agreement  to  pay  rent,  the  relation  of  landlord  and 
tenant  does  not  exist  between  them,  but  each  occupies  in  his  own 
right*  On  the  other  hand  one  cotenant  may  lease  his  share  or 
interest  in  the  property  to  his  cotenant  and  create  as  between  them- 
selves the  relation  of  landlord  and  tenant  subject  to  its  obligations 
and  rights,*  including  the  right  to  distrain  in  respect  of  rent  in  arrear.* 
So,  as  is  seen  later,  there  is  no  implied  obligation  on  the  part  of  a 
landlord  to  repair  or  keep  in  repair  the  demised  premises,  or  reim- 
burse the  tenant  for  repairs  made  by  him,*  and  notwithstanding 
the  rule  that  one  cotenant  may  have  a  claim  for  reimbursement 
for  repairs  made  by  him  and  essential  to  the  preservation  of  the 

17.  Alexander  v,  Gardner,  123  Ky.  vol.  7,  p.  825. 

552,  96  S.  W.  818,  124  A.  S.  R.  378.       4.  Long  v.  Grant,  163  Ala.  507,  50 

18.  Thayer  v.  Augustine,  55  Mich.  So.  914,  136  A.  S.  R.  86;  Schmidt  v. 
187,  20  N.  W.  898,  54  Am.  Rep.  36L  Constans,  82  Minn.  347,  85  N.  W.  173, 

19.  Caldwell  v.  Center,  30  Cal.  539,  83  A.  S.  R.  437;  Cowper  v.  Fletcher, 
89  Am.  Dec.  131.  6  B.  &  S.  464,  118  E.  C.  L.  464,  34 

20.  Jackson  v.  Harsen,  7  Cow.  (N.  L.  J.  Q.  B.  187,  12  L.  T.  N.  S.  420,  13 
Y.)   323,  17  Am.  Dec.  517;  Emerick  W.  R.  739,  15  Eng.  Rul.  Cas.  599. 

V.  Tavener,  9  Grat.  (Va.)  220,  58  Am.  Note:  15  Eng.  Rul.  Cas.  606. 

Dee.  217.  See  also  Cotenancy,  vol.  7,  p.  825. 

1.  Jackson  v.  Harsen,  7  Cow.  (N.  6.  Cowper  v.  Fletcher,  6  B.  &  S. 
Y.)  323, 17  Am.  Dec.  517.  464,  118  E.  C.  L.  464,  34  L.  J.  Q.  B. 

2.  See  infra,  par.   157.  187,  12  L.  T.  N.  S.  420,  13  W.  R.  739, 

3.  Long  V.  Grant,  163  Ala.  507,  50  15  Eng.  Rul.  Cas.  599.  See  infra,  par. 
So.  9 J 4,  136  A.  S.  R.  86;  Hamhy  v.  519  et  seq.,  as  to  distress  for  rent 
Wall,  48  Ark.  135,  2  S.  W.  705,  3  generally. 

A.  S.  R.  218.     See  also  Cotenancy,       6.  See  infra,  par.  552. 
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property,'  still  it  is  held  that  if  the  relation  of  landlord  and  ten- 
ant exists  between  cotenants,  the  one  in  possession  of  the  whole 
premises  cannot,  in  an  action  for  partition,  charge  his  landlord 
for  repairs  made  on  the  property,  in  the  absence  of  a  special  agree- 
ment that  he  shall  be  compensated  therefor;*  and  if  he  remains 
in  exclusive  possession  after  the  term  for  which  his  cotenant's  share 
was  leased  to  him,  in  the  absence  of  any  agreement  to  the  contrary,  he 
must  be  held  to  do  so  in  the  character  of  tenant,  and  as  a  general  rule 
the  same  principles  would  apply  as  in  case  of  any  other  tenant  hold- 
ing over,*  unless  he  distinctly  notifies  the  cotenant  that  he  will  not 
rent  again  on  the  former  terms,  and  they  fail  to  agree  on  any  terms, 
in  vhich  event  his  occupancy  at  the  end  of  the  first  term  becomes, 
as  it  was  before,  the  possession  of  the  tenant  in  common  for  all ;  since 
he  could  not  give  up  the  physical  possession  of  the  interest  of  his 
cotenant  without  at  the  same  time  surrendering  his  own,  which  he 
is  under  no  obligation  to  do.*® 

15.  Tenancy  as  between  Mortgagor  and  Mortgagee  Generally. — 
Under  the  common  law  theory  of  mortgages,  which  are  deemed  to 
carry  the  legal  estate,  a  mortgagee  is  entitled  to  the  possession  of  the 
premises  and  may  at  any  time  at  his  election  eject  the  mortgagor 
unless  the  latter  has  expressly  reserved  the  right  to  possession  prior 
to  default,**  and  where  the  mortgagor  remains  in  possession  without 
any  reservation  of  the  right  to  do  so,  it  seems,  according  to  the  better 
view,  that  the  conventional  relation  of  landlord  and  tenant  is  not 
created,**  and  the  rule,  as  established  by  the  common  law,  and  as  it 
prevails  in  most  of  the  states,  is  that  a  mortgagor  is  not  entitled  to 
notice  to  quit  from  the  mortgagee,  and  is  immediately  liable  to  an 
ejectment  if  he  is  in  default  in  making  payment,  or  the  conditions 
of  the  mortgage  are  broken.**  Likewise  where,  under  a  stipulation 
therefor  in  the  mortgage,  the  mortgagor  remains  in  possession  on 
default,  the  relation  of  landlord  and  tenant  does  not  arise  so  as  to 
enable  the  mortgagee  to  recover  possession  by  summary  proceedings 
given  by  statute  to  a  landlord  as  against  a  tenant  holding  over.'* 

7.  See  Cotenancy,  vol.  7,  p.  843  12.  Willis  v.  Eastern  Trust,  etc.,  Co., 
et  seq.,  as  to  reimbursements  for  re-  169  U.  S.  295,  18  S.  Ct.  347,  42  U. 
pairs  generally.  S.   (L.  ed.)   752;  Carroll  v.  Ballance, 

8.  Schmidt  v.  Constans,  82  Minn.  26  111.  9,  79  Am.  Dec.  354;  Birch  v. 
347,  85  N.  W.  173,  83  A.  S.  R.  437.  Wright,  1  T.  R.  378,  1  Rev.  Rep.  223, 

9.  O'Connor  v.  Delaney,  53   Minn.  15  Eng.  Rul.  Cas.  626. 

247,  54  N.  W.  1108,  39  A.  S.  R.  601 ;  13.  Carroll   v.    Ballance,   26   111.   9, 

Schmidt  v.    Constans,   82  Minn.   347,  79  Am.  Dec.  354. 

85  N.  W.  173,  83  A.  S.  R.  437.     See  Note:  42  Am.  Dec.  135. 

infra,  par.  681  et  seq.,  as  to  the  general  14.  Willis  v.  Eastern  Trust,  etc.,  Co., 

rights  and  liabilities  arising  out  of  a  169  U.  S.  295,  18  S.  Ct.  347,  42  U.  S. 

holding  over.  (L.  ed.)  752.     See  infra,  par.  704  et 

10.  Long  V.  Grant,  163  Ala.  507,  50  seq.,  as  to  summary  proceedings  by 
So.  914,  136  A.  S.  R.  86.  landlords  against  overholding  tenants 

11.  See  Mortgages.  <:encrally. 
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On  the  other  hand  there  may  be  an  agreement  that  the  mortgagor 
shall  retain  the  possession  until  condition  broken,^^  and  if  a  mort- 
gage is  first  executed  and  subsequently  the  mortgagee  takes  a  lease 
from  the  mortgagor,  the  relation  of  landlord  and  tenant  would  thereby 
be  created  and  the  mortgage  would  not  bar  a  recovery  of  the  rent 
reserved  in  the  lease.^*  By  expreiss  agreement  or  stipulation  in  the 
mortgage  the  conventional  relation  of  landlord  and  tenant  may  be 
created  between  the  mortgagee  and  the  mortgagor  who  is  given  the 
right  to  remain  in  possession  as  the  tenant  of  the  mortgageey^'  and 
when  this  is  the  case,  the  mortgagor  may  be  ousted  in  sommaiy 
proceedings  authorized  by  statute  to  be  instituted  against  tenants 
wrongfully  holding  over;  ^^  but  to  entitle  the  mortgagee  to  distrain 
for  the  stipulated  rent  in  case  of  the  mortgagor's  default^  he  must 
give  notice  that  he  intends  to  hold  the  mortgagor  as  tenant  and  not 
as  mortgagor.^* 

16.  Instrument  in  Form  of  Lease  Intended  as  Mortgage. — In  some 
instances  the  question  has  arisen  as  to  whether  a  transaction  in  the 
iorm  of  a  lease  by  one  person  to  another  is  in  fact  and  effect  a 
lease  or  a  mortgage  for  the  reason  that  it  was  merely  intended  as 
security  for  the  repayment  of  a  loan.**  This  rule  is  most  frequently 
applied  to  the  case  of  conveyances  in  fee,  but  a  conveyance  for  life 
or  years  falls  within  the  same  principle.^  Thus  it  has  been  held 
that  a  lease  for  years,  reciting  the  payment  of  a  specified  sum  in  full 
for  rent,  and  covenanting  that  on  payment  of  the  sum  and  interest 
thereon,  the  lessee  will  reconvey  the  premises  to  the  lessor,  is  a  mort- 
gage, establishing  between  the  parties  the  relation  and  obligation  of 
mortgagor  and  mortgagee,  although  4he  lessee  does  not  execute  the 
instrument  otherwise  than  by  accepting  ii*  So  when  a  transaction 
in  form  of  a  conveyance  to  a  lender  and  the  execution  of  a  lease 
by  him  to  the  borrower  is  intended  as  a  mortgage,  it  will  be  given 
this  effect  and  the  character  of  the  transaction  may  be  shown  to 

15.  See  MoBTGACiBS.  Brown    y.    Metropolitan   Goonties   L. 

16.  NewaU  v.  Wright,  3  Mass.  138,  Assnr.  etc.,  See,  1  EL  &  El.  832, 
3  Am.  Dee.  98.  In  this  case  it  is  held  102  E.  C.  L.  832,  28  L.  J.  Q.  B.  236, 
that  where  a  loan  was  secured  by  a  9  Eng.  Rnl.  Gas.  610. 

mortgage  to  be  paid  in  five  years,  inter-  Note :  49  L.R.A.  435. 
est  payable  annnally,  and  at  the  same  18.  Note :  49  L.R.A.  438.    See  infra, 
time  a  lease  was  made  of  tiie  same  par.  704  et  seq.,  as  to  summary  pro- 
premises  by  the  mortgagor  to  the  mort-  ceedings  generally, 
gagee  for  the  same  period,  reserving  19.  Note:  49  I1.R.A.  438. 
rent,  it  will  be  presuned,  as  this  will  20.  See  Mobtoaqbs. 
best  effectuate  the  intention  of  the  par-  1.  Nugent  v.  Riley,  1  Mete.  (Mass.) 
ties,  that  the  morgage  was  first  ezecat-  117,  35  Am.  Dec.  355 ;  Reich  v.  Goch- 
ed,  and  that  therefore  such  mortgage  ran,  151  N.  T.  122,  45  N.  E.  367,  56 
does  not  bar  a  recovery  of  the  rent  A.  S.  R.  607,  37  L.R.A.  805. 
due  on  the  lease.  2.  Nugent  v.  Riley,  1  Mete.  (Mass) 

17.  Griffith  V.  Brackman,  97  Tenn.  117,  35  Am,  Dec.  355. 
387,  37  S.  W.  273,  49   L.R.A.  435; 
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defeat  summary  proceedings  by  the  lender  to  oust  the  borrower  for 
nonpayment  of  rent' 

17.  Tenancy  as  between  Vendor  and  Vendee  Generally. — When  a 
person  enters  or  is  let  into  possession  under  a  contract  to  purchase 
the  land,  the  conventional  relation  of  landlord  and  tenant  does  not, 
as  a  general  rule,  exist  between  the  parties.^  It  ^would  seem,  how- 
ever, that  the  relation  of  a  vendee  to  his  vendor  is  that  of  a  quasi 
tenant,  though  there  is  no  express  provision  in  the  contract  giving 
him  the  right  to  possession  or  though  the  contract  is  verbal,  and 
therefore  unenforceable  by  reason  of  the  statute  of  frauds,'  and  in 
determining  the  rights  and  liabilities  of  the  parties  principles  appli- 
cable to  the  relation  of  landlord  and  tenant  have  been  applied.  Thus 
the  doctrine  that  a  tenant  is  estopped  to  deny  his  landlord's  title  ^ 
has  been  applied  to  a  vendee  who  enters  under  his  contract  to  pur- 
chase,^ though  it  has  also  been  held  that  the  estoppel  arises  only 
where  the  conventional  relation  of  landlord  and  tenant  exists  and  does 
not  apply  where  a  vendee  enters  into  possession  under  an  oral  con- 
tract of  purchase.®  Where  the  action  for  use  and  occupation  will 
lie  only  when  the  relation  of  landlord  and  tenant  exists  between  the 
parties,  one  in  possession  under  a  contract  for  the  purchase  of  land 
is  not  liable  to  pay  rent  on  the  implied  contract  for  the'  use  and 
occupation,  if  the  owner  fail  to  execute  a  conveyance ;  •  and  when 
a  person  occupies  land  under  a  contract  for  the  purchase  of  it  and 
the  contract  is  ultimately  carried  into  effect,  the  law  will  not  imply 
a  promise  on  his  part  to  pay  rent,  and  an  action  for  use  and  occupa- 
tion cannot  be  maintained  against  him  in  the  absence  of  an  express 
promise  to  pay  rent,*^  and  where,  as  at  common  law,  an  action  of 
assumpsit  for  use  and  occupation  will  lie  only  when  the  relation  of 
landlord  and  tenant  existed  it  has  been  held  that  where  the  vendee 

8.  Reich  v.  Cochran,  151  N.  Y.  122,  v.  Temple,  87  Va.  210,  12  S.  E.  404, 

45  N.  E.  367,  56  A.  S.  R.  607,  37  24  A.  S.  R.  649. 

L.R. A.  805.     See  infra,  par.  704  et  Note :  24  A.  S.  R.  662. 

seq.,  as  regards  summary  proceedings  6.  See  infra,  par.  137  et  seq. 

by  landlord  generally.  7.  Lewis  v.  Hawkins,  23  Wall.  119, 

4.  Watkins  v.  Holman,  16  Pet.  25,  23  U.  S.  (L.  ed.)  113;  Fowler  v.  Crar- 
10  U.  S.  (L.  ed.)  873;  Carpenter  v.  vens,  3  J.  J.  Marsh.  (Ky.)  428,  20 
United  States,  17  Wall.  489,  21  U.  S.  Am.  Dec.  163. 

(L.  ed.)  680;  Glascock  v.  Robards,  14  8.  James    v.    Patterson,    1     Swan 

Mo.  350,  55  Am.  Dec.  108;  Smith  v.  (Tenn.)  309,  65  Am.  Dec  737. 

Stewart,  6  Johns.  (N.  Y.)  46,  5  Am.  9.  Little  v.  Pearson,  7  Pick.  (Mass.) 

Dec.  186;  Killebrew  v.  Hines,  104  N.  301,  19  Am.  Dec.  289.    As  to  the  gen- 

C.  182,  10  S.  E.  169,  251,  17  A.  S.  R.  eral  liability  for  rent,  see  infra,  par. 

672;  Butler  v.  Cowles,  4  Ohio  205,  19  418.' 

Am.  Dec.  612;  James  v.  Patterson,  1  10.  Car^^enter  ▼.  United  States,  17 

Swan  (Tenn.)  309,  55  Am.  Dec.  737.  Wall.  489,  21  U.  S.  (L.  ed.)  680;  Den- 

5.  Foley  v.  Wvpth,  2  Allen  f^T^-r,  )  nett  v.  Penobscot  Pair  Ground  Co.,  67 
131,  79  Am.  Dec*  771;  Harris  v.  Prink,  Me.  425,  2  Am.  Rep.  58. 

49  N.  Y.  24,  10  Am.  Rep.  318;  Jones 
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wrongfully  refuses  to  complete  the  purchase  such  action  is  not  main- 
tainable against  him.^^  Other  courts,  however,  take  the  view  that 
where  the  vendee  is  let  into  possession,  though  without  any  agree- 
ment to  pay  rent,  he  may,  in  case  he  is  in  default  in  carrying  out 
the  purchase,  be  treated  by  the  vendor  as  a  tenant  at  will  and  held 
liable  in  an  action  for  use  and  occupation  for  the  reasonable  rental 
value  of  the  land.^*  It  has  also  been  held  that  one  who  is  let  into 
possession  under  a  verbal  contract  of  purchase  is  to  be  considered, 
when  the  vendor  refuses  to  carry  out  the  contract,  a  tenant  at  will  so  as 
to  entitle  him  to  the  crops  planted  while  in  possession  and  ripening 
after  he  has  been  evicted  by  the  vendor;  *•  similarly,  it  has  been 
held  that  the  relation  of  the  vendee  is  that  of  a  tenant  at*  will,  so 
as  to  render  applicable  the  principle  that  a  tenant  at  will  cannot 
sue  for  an  injury  to  the  reversion.**  Likewise  it  is  generally  held 
that  a  person  in  possession  under  a  parol  contract  to  purchase  land 
is  a  tenant  at  will,  and  cannot  be  ejected  by  his  grantor  or  by  the 
latter's  grantee,  without  demand  for  possession,  or  notice  and  refusal 
to  surrender,  or  some  other  wrongful  act  by  him  to  determine  such 
possession.** 

18.  Contract  Provisions  as  to  Vendee's  Possession. — ^It  would  seem 
on  principle,  and  it  is  generally  held,  that  in  a  contract  for  the  sale 
of  land  under  which  the  vendee  is  to  be  given  possession,  the  parties 
may  enter  into  a  valid  and  effective  stipulation  that  on  default  in 
making  agreed  payments  of  purchase  money  the  vendee's  possession 
shall  become  that  of  a  tenant,**  and  by  the  stipulation  this  relation 
may  be  made  to  relate  back  to  the  time  of  the  execution  of  the 
contract  or  other  specified  time  prior  to  the  default.*'  Such  a  stipu- 
lation may  be  effectual  to  create  the  relation  of  landlord  and  tenant 
so  as  to  give  the  vendor  a  landlord's  lien  on  the  crops  for  the  rent 
stipulated  for  on  the  vendee's  default,**  and  it  has  been  held  that 
such  lien  is  prior  to  a  lien  acquired  by  a  third  person,  after  the  mak- 

11.  Smith  V.  Stewart,  6  Johns.  (N.  461,  15  U.  S.  (L.  ed.)  966;  Levy  v. 
Y.)  46,  5  Am.  Dec.  186.  McDonneU,  92  Ark.  324,  122  S.  W. 

12.  Patterson  v.  Stoddard,  47  Me.  1002,  135  A.  S.  R.  183;  Murphy  v. 
355,  74  Am.  Dec.  490;  Woodbury  v.  Myar,  95  Ark.  32, 128  S.  W.  359,  Ann. 
Woodbury,  47  N.  H.  11,  90  Am.  Deo.  Cas.  1912A  573. 

555.  Notes:  49  L.R.A.  435;  Ann.  Ca& 

13.  Harris  v.  Prink,  49  N.  Y.  24,  10  1912A  576. 

Am.  Rep.  318.  17.  Stinson   v.   Dousman,  20   How. 

14.  Foley  V.  Wyeth,  2  Allen  (Mass.)  461,  15  U.  S.  (L.  ed.)  966;  Murphy 
131,  79  Am.  Dec.  771.  v.  Myar,  95  Ark.  32,  128  S.  W.  359, 

15.  Twyman   v.    Hawley,   24   Grat  Ann.  Cas.  1912A  573. 

(Va.)   512,  18  Am.  Rep.  661;  Jones  18.  Murphy  v.  Myar,  95  Ark.  32. 

V.  Temple,  87  Va.  210,  12  S.  E.  404,  128  S.  W.  359,  Ann.  Cas.  1912A  573. 

24  A.  S.  R.  649.     As  regards  neces-  Notes:   49  L.R.A.  437;   Ann.   Cas. 

sity  and  requisites  of  notice  to  quit,  1912A  577, 

fiee  infra,  par.  694.  See  infra,  par.  487  et  seq.,  as  to  the 

•    16.  Stinson  v.  Dousman,  20   How.  landlord's  lien  generally. 
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ing  of  the  contract  of  sale  but  before  the  default.^*  It  is  also  held 
that  by  express  stipulation  the  relation  of  landlord  and  tenant  may 
arise  on  the  default  of  the  vendee  so  as  to  enable  the  vendor  to 
distrain  for  the  agreed  rent,*^  or  to  authorize  the  vendor  to  recover 
the  possession  in  summary  proceedings.^  A  stipulation,  however,  in 
a  contract  for  the  sale  of  land  that  on  default  the  vendee  shall  be 
considered  as  the  tenant  of  the  vendor  does  not  create  the  relation 
of  landlord  and  tenant  prior  to  the  time  of  a  default,  and  as  a  gen- 
eral rule  until  the  vendor  takes  some  step  to'  terminate  the  contract 
of  sale  the  relation  of  landlord  and  tenant  does  not  arise  on  the 
default  of  the  vendee  notwithstanding  a  stipulation  that  in  case  of 
default  ^e  vendee  shall  become  a  tenant  of  the  vendor.*  There 
is  authority  for  the  view  that  where  a  vendee  has  made  partial  pay- 
ments and  thereby  acquired  an  equity  in  the  land,  a  stipulation 
that  on  his  default  he  shall  be  deemed  as  holding  as  a  tenant  at 
sufferance  is  ineffectual  and  does  not  on  such  default  create  the  rela- 
tion of  landlord  and  tenant  between  the  parties.* 

19.  Tenancy  as  between  Grantor  and  Grantee;  Sale  on  Execution; 
Tax  Sale. — On  principle  it  would  seem  and  it  has  been  held  that  a 
stipulation,  following  a  grant  of  the  fee  in  a  deed,  that  in  case  the 
vendee  fails  to  pay  any  annual  instalment  of  the  purchato  price  the 
conveyance  shall  be  void  and  the  grantee  be  held  as  a  tenant  in  a 
sum  named  as  rent,  is  repugnant  to  the  grant  and  void.*  The  defend- 
ant in  an  execution  does  not  occupy  the  relation  of  tenant,  or  quasi 
tenant,  to  the  purchaser;  and  it  is  therefore  held  that  he  is  not 
entitled  to  notice  to  quit,  nor  is  any  demand  by  the  purchaser  for 
the  possession  necessary  before  he  brings  his  action,^  and  while  the 
possession  of  the  defendant  in  the  execution  is  regarded,  in  the 
absence  of  all  testimony  manifesting  the  actual  character  of  his  hold- 
ing, as  consistent  with  the  title  of  the  purchaser,  still  as  there  is 
nothing  in  the^  relation  of  the  parties  which  imposes  on  the  defend- 
ant any  obligation  to  hold  the  possession  of  the  land  for  the  benefit 
of  the  purchaser,  or  which  authorizes  the  purchaser  to  rest  in  secur- 
ity on  the  belief  that  it  is  so  held,  there  is  no  estoppel  on  the  defend- 
ant which  precludes  him  from  converting  the  amicable  possession 
into  one  that  is  adverse  and  hostile.  The  law  does  not,  merely  from 
the  fact  that  he  continues  in  possession,  raise  the  presumption  that 

19.  Note:  Ann.  Cas.  1912A  577.         viewing  earlier  conflicting  cases). 

20.  Stinson  v.  Dousman,  20   How.       Note :  Ann.  Cas.  1912A  676. 

461,  15  U.  S.  (L.  ed.)  966.  4.  Levy  v.  McDonneU,  92  Ark.  324, 

Note:  49  L.R.A.  437.  122  S.  W.  1002,  135  A.  S.  R.  183. 

1.  Note :  49  L.R. A.  438.  See  infra,  See  also  Deeds,  vol.  8,  pp.  1108, 1120. 
par.  704  et  seq.,  as  to  summary  pro-  6.  Chaflin  v.  Malone,  9  B.  Mon. 
ceedings  generally.  (Ky.)  496,  50  Am.  Dec.  526.    See  also 

2.  Note:  Ann.  Cas.  1912 A  576.  Executions,  vol.  10,  pp.  1336-1336, 
8.  Hill  v.  Sidie,  116  Wis.  602,  93   1339-1340.    As  to  notice  to  quit  gen- 

N.  W.   446,  96  A.   S.   R.  1011   (re-   erally,  see  infra,  par.  694  et  seq. 
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the  possession  is  adverse,  but  devolves  on  him  the  burden  of  evincing, 
if  he  relies  on  it,  that  such  has  been  its  true  nature  and  character.^ 
Where  land  under  lease  is  sold  for  taxes^  the  relation  of  landlord 
and  tenant  is  not  created  by  the  sale  and  purchase;  this  is  necessa- 
rily so  since  a  tax  sale  is  paramount  to  and  in  effect  extinguishes  an 
existing  lease,^  and  an  offer  by  the  lessee  to  pay  rent  to  the  purchaser 
will  not  create  such  relation  if  the  offer  is  not  accepted.^ 

20.  Distinction  between  Lease  and  License  Generally. — ^It  is  rec- 
ognized that  it  is  often  difficult  to  distinguish  between  a  license  and 
a  lease.*  A  license  is  defined  to  be  an  authority  to  do  some  act  or 
a  series  of  acts  on  the  land  of  another  without  passing  an  estate  in 
the  land.  It  amounts  to  nothing  more  than  an  excuse  for  the  act^ 
which  would  otherwise  be  a  trespass.  Being  a  personal  privilege, 
it  can  be  enjoyed  only  by  the  licfensee.  It  is  not  assignable,  so  that 
an  under-tenant  can  claim  the  benefit  of  the  license  to  the  licensee.  ^^ 
A  demise  or  lease  is  more  than  a  license  to  enter  and  occupy  for  a 
specific  purpose,*^  but  the  fact  that  the  privilege  is  paid  for  even 
by  an  annual  payment  does  not  prevent  it  from  being  a  license 
merely.**  The  distinguishing  characteristic  of  a  lease  is  that  it  car- 
ries a  present  interest  and  estate  in  the  land  for  the  period  specified,** 
and  the  criterion  seems  to  be  the  right  to  the  possession  of  the  land, 
and  if  such  right  is  not  conferred,  the  transaction  is  to  be  deemed 
a  license.**  While  every  license  to  do  an  act  uporf  land  involves 
the  exclusive  occupation  of  the  land  by  the  licensee,  so  far  as  is  neces- 
sary to  do  the  act,  and  no  further,  a  lease  does  more;  it  gives  the 
right  of  possession  of  the  land,  and  the  exclusive  occupation  of  it 
for  all  purposes  not  prohibited  by  its  terms.**  A  writing  which  for 
a  valuable  consideration  grants  liberty  to  flow  land  for  a  term  of 
years  has  been  held  to  be  a  lease.**  So  it  has  been  held  that  a  lease 
and  not  a  mere  license  is  made  by  a  writing  acknowledging  the 
receipt  of  a  specified  amount  of  money  in  payment  of  a  certain 

6.  Cliaflin   v.    Malone,   9    B.    Mon.  119  Pae.  516,  Ann.  Cas.  1913B  1094. 
(Ky.)  496,  50  Am.  Dec.  525.  12.  Lowell  v.  Strahan,  145  Mass.  1, 

7.  Carlson  v.  Curran,  42  Wash.  647,  12  N.  E.  401,  1  A.  S.  B.  422. 

85  Pac.  627,  6  L.R.A.(N.S.)   260.  18.  Chandler  v.  Hart,  161  Cal.  405, 

Note:  6  L.R.A.(N.S.)  260.  119  Pac.  516,  Ann.  Cas.  1913B  1094. 

8.  Carlson  v.  Curran,  42  Wash.  647,  14.  Roekport   v.   Rockport   Granite 
85  Pac.  627,  6  LJl.A.(N.S.)  260.  Co.,  177  Mass.  246,  58  N.  B.  1017,  61 

9.  Alexander  v.   Gardner,  123  Ky.  L.R.A.  779. 

552,  96  S.  W.  818,  124  A.  S.  R.  378.       15.  LoweU  v.  Strahan,  145  Mass.  1, 

Note:  18  L.R.A.  49L  12  N.  E.  401,  1  A.  S.  R.  422. 

10.  Alexander  v.  Gardner,  123  Ky.       16.  Smith  v.  Simons,  1  Root  (Conn.) 
552,  96  S.  W.  818,  124  A.  S.  R.  378;  318,  1  Am.  Dec.  48;  Morrill  v.  Mack- 
-Morrill  v.  Mackman,  24  Mich.  279,  9  man,  24  Mich.  279,  9  Am.  Rep.  124. 
Am.  Rep.  124;  Fuhr  v.  Dean,  26  Mo.       Note:  18  L.R.A.  492. 

116,  69  Am.  Dec.  484.    See  Licenses. 

11.  XJhandler  v.  Hart,  161  Cal.  405, 
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described  sand  bar  for  one  year  with  "the  exclusive  right  to  all  gravel 
and  sand  for  the  year  above  named  and  excluding  all  other  parties 
from  said  premises."  *'  The  giving  or  grant  of  pennission  to  place 
a  sign  on  the  outer  walls  of  a  building  in  consideration  of  an  annual 
payment  has  been  held  to  constitute  a  license  merely  and  not  a  lease,** 
and  the  same  has  been  held  true  as  regards  the  grant  of  a  right 
to  post  advertisements  on  a  fixture  attached  by  the  landowner  to 
the  roof  of  a  building  for  a  compensation  payable  monthly,  though 
the  instrument  was  denominated  by  the  parties  as  a  lease.** 

21.  Grant  of  Mineral,  Oil  or  Timber  Rights  Generally. — ^In  a  num- 
ber of  cases  the  courts  have  been  called  on  to  determine  whether  an 
instrument  granting  rights  to  remove  minerals  or  oils  from  lands 
and  rights  incidental  thereto  constituted  a  lease  or  a  mere  license.** 
In  England  and  in  cases  in  this  country  where  the  right  to  take 
minerals  is  grunted,  though  such  right  was  limited  to  a  term  of 
years,  the  courts  have  considered  the  instrument  as  conferring  a 
mere  license.*  Thus  it  has  been  held  that  a  person  who  has  the 
privilege  of  entering  on  land  merely  for  the  purpose  of  quarrying 
rock  and  working  it  up  into  marketable  shape,  and  whose  payments 
for  the  use  of  the  land  are  in  the  nature  of  "stumpage,"  being  deter- 
mined by  the  quantity  of  .^paving  blocks  obtained,  is  a  licensee, 
and  not  a  tenant.*  On  the  other  hand,  a  lease  may  not  only  confer 
on  the  lessee  tlie  right  to  the  occupancy  of  the  leased  premises,  either 
generally  for  the  time  limited,  or  for  some  specific  purpose  or  in 
some  specific  manner,  or  the  right  to  occupy  and  cultivate  and  to 
remove  the  products  of  cultivation ;  but  it  may  confer  upon  him  the 
power  to  occupy  and  remove  a  portion  of  that  which  constitutes  the 
land  itself.  Familiar  and  common  examples  of  such  leases  ore  those 
authorizing  the  lessee  to  quarry  and  remove  stone,  to  open  mines 
and  remove  ores,  minerals,  mineral  coal,  etc.,  or  to  sink  wells  for 
procuring  and  removing  petroleum  and  natural  gas.*  And  the  ten- 
dency of  the  courts  in  this  country  seems  to  be  to  construe  instru- 
ments granting  the  right  to  mine  ore  or  extract  oil  and  the  like  as 
constituting  a  lease  and  not  as  creating  a  mere  license.^    The  use 

17.  Haywood  v.   Fulmer,  158   Ind.  L.R.A.    779;    Glominger   v.    Franklin 
658,  32  N.  E.  574,  18  L.R.A.  49L  Coul  Co.,  55  Pa.  St.  9,  93  Am.  Dec. 

18.  Lowell  V.  Strahan,  145  Mass.  1,  720;  Dark  v.  Johnston,  55  Pa.  St.  164, 
12  N.  E.  401,  1  A.  S.  R.  422  (holding  93  Am.  Dec.  732. 

that  the  giving  of  such  permission  by  Note:  18  L.R.A.  492. 

a  lessee  was  not  a  sublease  in  breach  2.  Rockport    v.    Rockport    Granite 

of  his  covenant  not  to  sublet).  Co.,  177  Mass.  246,  58  N.  E.  1017,  51 

19.  Reynolds  v.  Van  Beuren,  155  N.  L.R.A.  779. 

1 .  120,  49  N.  E.  763,  42  L.R.A.  129.       3.  Heywood  v.  Fulmer,  158  Ind.  658y 

20.  Note:  18  L.R.A.  492.    And  see  32  N.  E.  574,  18  L.R.A.  49L 
generally,  Mines.  4.  United  States  v.  Gratiot,  14  Pet. 

1.  Rockport    V.    Rockport    Granite  526,  10  U.  S.   (L.  ed.)  573;  Gartside 
Co.,  177  Mass.  246,  58  N.  E.  1017,  51  v.  Outley,  58  111.  210,  11  Am.  Rep.  69; 
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of  apt  words  of  demise  or  the  reservation  of  rent  eo  nomine  tends 
strongly  to  the  conclusion  that  it  was  the  intention  of  the  parties 
to  create  a  lease  in  contradistinction  to  a  license,*  and  the  fact  that 
the  compensation  to  be  received  by  the  landowner  is  dependent  on  the 
amount  of  coal  or  ore  mined  or  oil  extracted  does  not  prevent  the 
transaction  from  being  a  lease.*  An  instrument  which  purports  to 
"lease  and  devise"  land  for  a  specified  term,  though  it  subsequently 
limits  the  uses  which  the  tenant  may  make  of  the  land  and  the 
purposes  for  which  he  shall  have  the  right  of  possession,  as  where 
the  use  which  the  lessee  is  to  make  of  the  land  is  restricted  to  the  devel- 
opment and  extraction  of  oil  with  other  incidental  rights,  has  been 
held  to  constitute  a  lease,  and  this  has  been  held  true  though  the 
lessor  reserved  the  right  to  reside  on  the  land  and  farm  it.'  Simi- 
larly it  has  been  held  that  if  a  landowner  sells  and  conveys  the 
timber  standing  on  his  land,  giving  the  purchaser  the  rights  of  way 
and  privileges  usually  extended  to  lumbermen,  including  the  right 
to  erect  tramways,  cabins,  buildings  and  appliances  necessary  to  remove 
such  timber,  and  the  purchaser  agrees  that  at  the  end  of  three  years 
the  timber  shall  be  removed,  and  that  all  refuse  timber,  bams,  houses 
and  other  structures  remaining  on  the  premises  shall  revert  to  the 
owner,  the  relationship  of  landlord  and  tenant  is  thereby  created 
between  the  landowner  and  the  purchaser.*  Though  a  transaction 
constitute  the  grant  of  a  license  as  distinguished  from  a  lease,  still 
it  may  confer  rights  and  interests  which  cannot  be  revoked  at  the 
will  of  the  landowner,  and  in  the  exercise  of  which  the  licensee  will 
be  protected.* 

22,  Sale  of  Mineral  Ore,  Coal,  etc. — The  mineral  ore,  coal,  oil,  etc., 
under  lands  and  the  timber  thereon  or  interest  therein  may  be  sold 
or  granted  distinct  from  the  land  itself,^*  and  the  question  some- 
times arises  whether  an  instrument  is  merely  a  lease  with  the  privi- 
lege of  mining  ore,  extracting. mineral,  oil,  etc.,  or  a  sale  or  grant 
of  the  mineral,  etc.,  thereby  transferring  an  interest  in  the  land  as 

Knight  ▼.  Indiana  Coal,  etc.,  Co.,  47  44  Am.  Dec.  211  and  note. 

Ind.  106,  17  Am.  Rep.  692;  Paul  v.       7.  Chandler  v.  Hart,  161  Cal.  405, 

Craznaz,  25  Nev.  293,  59  Pac.  857,  119  Pac.  516,  Ann.  Cas.  1913B  1094. 

60  Pac.  983,  47  L.R.A.  540 ;  Woodland       8.  Alexander  v.   Gardner,   123  Ky. 

Oil  Co.  V.  Crawford,  55  Ohio  St  161,  552,  96  S.  W.  818,  124  A.  S.  R.  378. 

44  N.  E.  1093,  34  L.R.A.  62;  Offerraan   As  to  sales  of  standing  timber  gener- 

▼.  Starr,  2  P&.  St.  394,  44  Am.  Dec.   ally,  see  Logs  and  Timbeb. 

211;   Caldwell  v.  Fulton,  31  Pa.   St       9.  Bush   v.    Sullivan,   3   G.   Greene 

475,   72   Am.   Dec.   760;   Duncan   v.   (la.)  344,  54  Am.  Dec.  606;  Beatty  v. 

Hartman,   143   Pa.   St   696,  22  AtL  Gregory,  17  la.  109,  85  Am.  Deo.  546. 

1099, 24  A.  S.  R.  670;  Massot  v.  Moses,  See  Licenses. 

3  8.  C.  168,  16  Am.  Rep.  697.  10.  Hancock  County  ▼.  Imperial  Na- 

Note:  18  L.R.A.  492.  val  Stores  Co.,  93  Miss.  822,  47  So. 

6.  Offerman  v.  Starr,  2  Pa.  St  394,  177, 136  A.  S.  R.  561, 17  L.R.A.(N.S.) 
44  Am.  Dec.  211.  693;   Caldwell  v.  Fulton,  31  Pa.   St 

6.  Offerman  v.  Starr,  2  Pa.  St.  394,  475,  72  Am.  Dec.  760.    And  see  Minks. 
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land  or  real  estate.^^  As  to  this  it  has  been  declared  that  where  it 
id  clear  that  the  owner  of  a  tract  of  land  grants  the  right  to  take  all 
the  coal  beneath  the  surface,  and  the  grantee  obligates  himself  to 
mine  and  remove  all  said  coal  and  to  pay  a  certain  price  per  ton,  the 
co:>tract  to  be  binding  until  all  the  coal  under  the  tract  is  mined, 
there  is  an  actual  sale  of  the  coal.  It  is  none  the  less  a  sale,  if 
the  parties  called  the  deed  a  lease,  and  styled  themselves  lessor  and 
lessee,  and  contracted  that  in  case  of  nonpayment  of  the  "royalty" 
the  grantor  should  have  the  right  of  distress,  or  at  his  option  the 
right  to  forfeit  the  grant.  A  deed  on  such  terms  is  not  a  lease  at 
will,  nor  for  a  term  of  years,  nor  for  life.  It  cannot  be  limited  to 
the  life  of  the  grantee,  for  should  all  the  coal  not  be  mined  at  the 
time  of  his  death,  his  rights  and  obligations  do  not  die  with  him.^* 
23.  Lodgers  Distinguished  from  Tenants. — ^The  relation  established 
by  the  hiring  of  rooms  in  the  house  of  another  depends  on  the  con- 
tract of  hiring, ,  gathered  from  its  terms  and  interpreted  in  the  light 
of  the  surrounding  circumstances,  having  in  end  the  finding  of  the 
intention  of  the  parties  to  the  contract,^*  and  the  character  of  the 
relation  is  ordinarily  a  mixed  question  of  law  and  fact.**  The  chief 
distinction  between  a  tenant  and  a  lodger  apparently  rests  in  the 
character  of  the  possession.  A  tenant  has  the  exclusive  legal  pos- 
session of  the  premises,  he  and  not  the  landlord  being  in  control 
and  responsible  for  the  care  and  condition  of  the  premises.  A  lodger, 
on  the  other  hand,  has  merely  a  right  to  the  use  of  the  premises, 
the  landlord  retaining  the  control  and  being  responsible  for  the  care 
and  attention  necessary.**  But  when  the  hirer  of  rooms  in  a  lodging 
house  secures  the  exclusive  possession  of  certain  rooms  therein,  ove*^ 
which  the  lodging  house  keeper  retains  no  control,  the  law,  in  the 
absence  of  provision  of  the  contract  or  extraneous  circumstances  indi- 
cating a  contrary  intention,  will  presume  that  it  was  the  intention 
of  the  parties  to  create  the  relation  of  landlord  and  tenant,  and  not 
that  of  lodging  house  keeper  and  lodger.**  Circumstances  showing 
that  the  care  of  the  rooms  was  in  the  hirer,  who  procured  her  own 

11.  St.  Louis  Consol.  Coal  Co.  ▼.  18.  Mathews  v.  Livingston,  86  Ccnn. 
Baker,  135  111.  545,  26  N.  E.  661,  12  263,  85  Atl.  529,  Ann.  Gas.  1914A  196. 
L.R.A.  247;  Knight  v.  Indiana  Coal,  14.  Mathews  v.  Livingston,  86  Conn, 
etc.,  Co.,  47  Ind.  105,  17  Am.  Rep.  263,  86  Atl.  529,  Ann.  Cas.  1914A  195. 
692;  Hancock  County  v.  Imperial  Na-  Note:  Ann.  Cas.  1914A  201. 

val  Stores  Co.,  93  Miss.  822,  47  So.       15.  Mathews  ▼.  Livingston,  86  Conn. 
177, 136  A.  S.  R.  661, 17  L.R.A.  (N.S.)   263,  85  AtL  529,  Ann.  Cas.  1914A  195; 
693;   Caldwell  v.  Fulton,  31  Pa.   St.  Swain  v.  Mimer,  8  Gray  (Mass.)  182, 
475,  72  Am.  Dec.  760 ;  Massot  v.  Moses,  69  Am.  Dec.  244. 
3  S.  C.  168,  16  Am.  Rep.  697.  Note :  Ann.  Cas.  1914A  200. 

Note:  18  L.R.A.  493.  16.  Mathews  v.  Livingston,  86  Conn. 

12.  Delaware,  etc.,  R.  Co.  v.  Sander-  263,  85  Atl.  529,  Ann.  Cas.  1914A  195: 
son,  109  Pa.  St.  583,  1  Atl,  394,  58  White  v.  Maynard,  111  Mass.  250,  16 
Am.  Rep.  743.  Ai&.  Rep.  28. 
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board  and  furniture,  tend  to  prove  the  exclusiveness  of  possession 
of  the  hirer.*'  That  the  price  charged  was  at  the  rate  made  to  a 
tenant  rather  than  to  a  lodger,  and  that  the  wording  of  a  receipt 
"for  rent"  for  moneys  paid  for  the  use  of  rooms,  would  tend  to 
prove  that  the  parties  intended  to  create  the  relationship  of  landlord 
and  tenant  rather  than  that  of  lodger.**  As  a  general  rule  one 
having  board  and  lodging  at  a  certain  place  in  which  particular 
rooms  are  designated  for  his  occupation  does  not  thereby  become 
a  tenant,**  but  the  mere  furnishing  of  a  private  table  or  board  and 
similar  accommodations  to  a  hirer  dpes  hot  prevent  his  occupation 
from  becoming  that  of  a  tenant.**  It  has  been  held  that  an  oral 
contract  by  the  keeper  of  a  boarding  house  to  provide  a  man  and 
his  family  for  six  months  with  board  and  with  three  specified  rooms 
as  lodgings,  and  to  light  and  heat  the  rooms,  is  not  a  lease  creat- 
ing the  relation  of  landlord  and  tenant  but  merely  a  contract  for 
board  and  lodging.*  On  the  other  hand,  it  has  been  held  that  one 
who  is  entitled  to  occupy  certain  unfurnished  rooms  in  a  house  in 
consideration  of  services  to  be  rendered  the  owner  in  caring  fo'r 
children  and  keeping  the  remainder  of  the  house  in  repair,  which 
services  are  in  lieu  of  rent,  is  a  tenant,  and  not  a  mere  roomer.* 

Agreement  for  Lease 

24.  In  General. — There  is  a  marked  distinction  as  regards  both 
the  rights  and  liabilities  of  the  parties  between  a  lease  and  a  mere 
agreement  for  a  lease.*  Thus  where  the  proposed  lessee  refuses  to 
take  a  lease  in  pursuance  of  his  agreement  to  do  so,  an  action  will 
not  lie  against  him  to  recover  the  rent  which  he  was  to,  pay.  The 
reason  for  this  rule  is  that  an  agreement  for  a  lease  vests  no  estate 
in  the  proposed  lessee  and  consequently  the  stipulated  return  cannot 
be  recovered  as  rent.*  In  determining  whether  an  instrument  is  a 
lease  or  a  mere  executory  agreement  for  a  lease,  the  intention  of  the 
parties,  as  manifested  by  the  writing,  is  the  controlling  element.* 
As  a  general  rule  where  the  agreement  contemplates  the  execution 
of  a  formal  lease  at  a  future  time,  especially  where  its  future  exeeu- 

17.  Mathews  v.  Livingston,  86  Conn.  73  Atl.  688,  23  L.R.A.(N.S.)  667. 
263,  85  Atl.  529,  Ann.  Cas.  1914A  195 ;  3.  Weed  v.  Lindsay,  88  Ga.  686,  15 
Green  v.  Shoemaker,  111  Md.  69,  73  S.  E.  836,  20  L.R.A.  33;  Whiting  v. 
Atl.  688,  23  L.R.A.(N.S.)   667.  Ohlert,  52  Mich.  462,  18  N.  W.  219, 

18.  Mathews  v.  Livingston,  86  Conn.  50  Am.  Rep.  265;  Childers  v.  Lee,  5 
263,  85  Atl.  529,  Ann.  Cas.  1914A  195.  N.  M.  576,  25  Pac.  781,  12  L.R.A.  67. 

19.  White  V.   Maynard,   111   Mass.  Note :  20  L.R.A.  33. 

250,  15  Am.  Rep.  28.  4.  Note:   Ann.  Cas.  1912C  1054. 

Note:  18  L.R.A.  492.  5.  Weed  v.  Lindsay,  88  Ga.  686,  15 

20.  Note:  18  L.R.A.  492.  S.  E.  836,  20  L.R.A.  33;  Hallett  v. 

1.  White  V.  Maynard,  111  Mass.  250,   Wylie,  3  Johns.  (N.  Y.)  44,  3  Am.  Dec 
15  Am.  Rep.  28.  457, 

2.  Green  ▼.  Shoemaker,  111  Md.  69. 
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lion  is  conditional,  the  agreement  is  one  for  a  lease  and  not  a  lease 
itself;  •  where,  however,  the  instrument  contains  apt  words  of  present 
demise,  and  the  estate  granted  and  terms  of  the  demise  are  definite 
and  explicit,  it  has  frequently  been  held  a  present  demise  as  dis- 
tinguished from  an  agreement  for  a  lease,  though  it  also  contained 
a  provision  or  covenant  for  the  execution  of  a  more  formal  lease 
at  a  future  time.'  The  reason  given  for  this  view  is  that  where  there 
are  apt  words  of  present  demise,  and  to  these  are  superadded  a  cove- 
nant for  a  further  lease,  the  instrument  is  to  be  considered  as  a 
lease,  and  the  covenant  as  operating  in  the  nature  of  a  covenant  for 
further  assurance.®  So  a  proposition  to  lease  signed  by  the  lessor 
\vhere  presented  to  him  by  the  lessee  under  which  the  lessee  was 
put  in  possession,  no  other  writing  having  been  demanded  or  thought 
necessary  by  the  lessee,  has  been  held  a  present  demise  and  not  an 
agreement  for  a  lease.*  The  fact  that  the  term  of  the  lease  is  to  com- 
mence in  future  does  not  prevent  the  €igreement  from  being  a  present 
demise,*®  and  a  provision  that,  if  the  lessor  cannot  deliver  possession 
as  contemplated,  delay  in  delivery  of  possession  will  not  work  an 
abridgment  of  the  term,  but  shall  operate  to  defer  the  date  of  its 
commencement,  does  not  change  the  character  of  the  agreement  from 
an  executed  to  an  executory  contract.**  To  be  binding  the  agree- 
ment must  be  certain  as  to  the  terms  of  the  future  lease ;  if  it  shows 
on  its  face  that  other  details  are  to  be  settled  between  the  parties  it 
is  not  binding.**  While  undoubtedly  a  valid  agreement  for  a  lease 
snay  be  made,  as  in  case  of  other  contracts,  by  correspondence,  still 
the  question  in  such  case  always  is,  Did  the  parties  mean  to  contract 
by  their  correspondence,  or  were  they  only  settling  the  terms  of  an 
agreement,  'into  which  they  proposed  to  enter  after  all  its  particulars 
were  adjusted,  which  was  then  to  be  formally  -drawn  up  and  bj 
which  alone  they  designed  to  be  bound?  Where  the  latter  is  the 
case  there  is  no  binding  agreement.** 

25.  Effect  of  Entry  under  Agreement. — ^Where  the  lessee  has 
entered  and  occupied  under  an  instrument  which  is  ambiguous,  it 
is  recognized  that  the  courts  will  on  account  of  such  entry  and  acqui- 

6.  Weed  ▼.  Lindsay,  88  Ga.  686,  15    (N.  Y.)  336,  6  Am.  Dec.  341. 

S.  E.  836,  20  L.R.A.  33;  Childers  v.       9.  Mailhot  v.  Turner,  157  Mich.  167, 

Lee^  6  N.  M.  576,  25  Pac.  781,  12  121  N.  W.  804,  133  A.  S.  R.  333. 
L.R.A.  67;  Jackson  v.  Kisselbrack,  10       10.  Note:  15  L.R.A.(N.S.)   1078. 
Johns.  (N.  Y.)  336,  6  Am.  Dec.  341;       11.  Johnston   v.   Corson   Gold   Min. 

Dunk  V.  Hunter,  5  B.  &  Aid.  322,  7  Co.,  157  Fed.  145,  84  C.  C.  A.  593,  15 

E.   C.  L.   115,  24  Rev.  Rep.   390,  9  L.R.A.(N.S.)  1078. 
Eng.  Rul.  Cas.  60L  12.  Charlton  v.  Columbia  Real  Es- 

7.  Stanley  v.  Brunswick  Tontine  Ho-  tate  Co.,  67  N.  J.  Eq.  629,  60  Atl.  192, 
tel  Corp.,  13  Me.  51,  29  Am.  Dec.  485;  110  A.  S.  R.  495,  3  Ann.  Cas.  402,  69 
.Jackson  V.  Kisselbrack,  10  Johns.  (N.  LR.A.  394. 

Y.)   336,  6  Am.  Dec.  341.  13.  Holliday  ▼.  Pegram,  89   S.   C. 

8.  Jackson  v.  Ejsselbraek,  10  Johns.  73,  71  S.  E.  367,  Ann.  Cas.  1913A  33. 
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escence  by  the  lessor  give  to  it  the  effect  of  a  present  demise  if  it 
can  be  done  legally ;  ^'^  this  is  said  to  be  strong  evidence  to  show 
that  in  the  understanding  of  the  parties  it  was  in  fact  a  lease.^^ 
But  the  mere  entry  of  a  person  under  an  agreement  for  a  lease  does 
not  necessarily  convert  it  into  a  lease,^*  and  it  has  been  held  that 
such  entry  creates  merely  a  tenancy  at  will.*'  Thus  it  has  been 
held  that  an  entry  under  an  agreement  for  a  lease  for  a  year  pro- 
vided the  lessor  should  obtain  at  a  future  day  the  renewal  of  a 
ground  lease  under  which  he  held  creates  only  a  tenancy  at  will, 
although  the  ground  lease  was  obtained,  if  no  written  lease  was 
tendered  or  accepted  by  the  tenant.**  Where,  however,  after  entry 
under  an  agreement  by  which  a  yearly  rental  was  reserved,  though 
payable  in  instalments,  the  payment  of  one  or  more  instalments  may 
convert  the  tenancy  into  a  tenancy  from  year  to  year  as  distinguished 
from  one  strictly  at  will,**  and  if  a  tenant  enters  under  an  agree- 
ment for  a  lease  for  a  term  of  years,  though  such  agreement  is 
invalid  by  reason  of  the  statute  of  frauds,  his  continued  occupancy 
and  payment  of  a  yearly  rent  may  make  him  a  tenant  from  year 
'o  year.**^  If  the  agreement  for  a  lease  is  in  writing  and  may  be 
jpecifically  enforced,  the  proposed  lessee  is  regarded  in  equity  a** 
holding  under  the  same  terms  as  if  a  lease  had  been  granted;  and 
under  the  reformed  or  code  practice  dispensing  with  the  distinc- 
tion between  equity  and  common  law  remedies,  his  position  is  for 
all  general  purposes,  both  as  affects  his  liabilities  and  his  rights  if 
he  is  not  in  default  as  regards  the  execution  of  the  lease,  the  same 
as  if  he  held  under  the  contemplated  lease.* '  Where  the  lessor  after 
entry  of  the  defendant  under  an  agreement  for  a  lease,  invalid  by 
reason  of  the  statute  of  frauds,  shields  himself  under  the  statute 
and  refuses  to  execute  the  lease,  the  lessee  may  treat  the  conduct 
of  the  lessor  as  equivalent  to  a  rescission  of  the  contract  and  an  evic- 
tion, and  may  quit  the  possession  without  the  usual  notice  to  quit 
required  of  tenant^;  and,  it  seems,  without  liability  for  the  rent 
stipulated  for  during  the  time  he  was  in  possession.^    At  common 

14.  Jackson  v.  Kisselbrack,  10  Johns.   25  Pac.  781,  12  L.R.A.  67. 

(N.  Y.)  336,  6  Am.  Dec.  341.  19.  Huntington    v.    Parkhurst,    87 

15.  Hallett  v.  Wylie,  3  Johnfl.  (N.  Mich.  38, 49  N.  W.  597, 24  A.  S.  R.  146. 
Y.)  44,  3  Am.  Dec.  457.  20.  Scully  v.  Murray,  34  Mo.  420, 

16.  Childers  v.  Lee,  5  N.  M.  576,  86  Am.  Dec.  116. 

25  Pac.  781,  12  L.R.A.  67.  Note :  20  L.R. A.  33. 

Note:  20  L.R.A.  33.  This  is  the  same  principle  that  is 

17.  Weed  ▼.  Lindsay,  88  Ga.  686,  applied  in  ease  of  oceupation  and  pay- 
15  S.  E.  836,  20  L.R.A.  33;  Huntington  ment  of  rent  under  an  invalid  lease. 
V.  Parkhurst,  87  Mich.  38,  49  N.  W.  See  infra,  par.  49  et  seq. 

597,  24  A.  S.  R.  146;  Childers  ▼.  Lee,  1.  Weed  v.  Lindsay,  88  Ga.  686,  15 

5  N.  M.  576,  25  Pac  781,  12  L.R.A.  S.  E.  836,  20  L.R.A.  33. 

67.  Notes:  20  L.R.A.  34;  8  Eng.  RuL 

Note:  20  L.R.A.  33.  Cas.  650. 

18.  Childers  v.  Lee,  5  N.  M.  576,  2.  Note:  20  L.R.A.  35. 
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law  an  occupancy  under  an  agreement  for  a  lease  at  a  future  time 
did  not  entitle  the  landlord  to  distrain.*  It  has  been  held  that  when 
a  proposed  lessee  in  possession  under  a  contract  for  a  lease  to  com- 
n^ence  in  futuro  dies  and  his  executor  de  son  tort  takes  possession, 
the  lessor  may  oust  such  executor,  as  be  would  have  no  author- 
ity to  bind  the  estate  in  respect  to  the  lease.*  A  tenant,  admit- 
ted into  possession  under  a  written  contract  for  a  lease  for  the  term 
of  ten  years,  cannot,  after  refusing  to  execute  and  accept  a  lease 
tendered  by  the  landlord,  and  embracing  the  terms  and  conditions 
specified  in  the  written  contract,  retain  possession  of  the  premises 
because  the  landlord  has  not  complied  with  the  contract  in  the  con- 
struction and  finish  of  the  building  which  he  was  to  erect  for  occupa- 
tion by  the  tenant.  While  the  landlord's  violation  of  his  contract 
would  furnish  a  cause  of  action  in  favor  of  the  tenant  for  the  dam- 
ages 3ustained  thereby,  it  would  not  operate  as  a  license  to  the  tenant 
to  occupy  and  use  the  premises,  and  if  he  took  or  remained  in  pos- 
session after  refusal  to  execute  and  accept  the  lease  tendered,  he 
would  be  merely  a  tenant  at  will.* 

26.  Terms  of  Contemplated  Lease. — ^The  terms  of  the  lease  are  of 
course  governed  by  the  provisions  of  the  agreement,  and  where  specific 
terms  are  not  provided  for  by  the  agreement,  the  lease  is  to  contain 
what  is  termed  the  usual  and  only  the  usual  provisions.*  It  is  held 
that  a  provision  releasing  the  lessee  from  liability  for  rent  in  case 
of  the  destruction  of  the  building  by  fire  is  not  a  usual  provision, 
and  if  a  provision  for  such  a  clause  is  not  included  in  the  agreement 
the  lessor  should  not  be  required  to  execute  a  lease  containing  such 
a  provision.^  Likewise  it  is  held  that  the  lessor  in  the  absence  of 
iin  express  stipulation  therefor  in  the  agreement  is  not  entitled  to 
have  inserted  in  the  lease  a  provision  restricting  the  lessee's  right 
to  assign  or  sublet,*  and  the  absence  of  the  word  "assigns"  in  an 
agreement  for  a  lease  does  not  warrant  a  covenant  against  assign- 

3.  Dunk  V.  Hunter,  5  B.  &  Aid.  322,  Rev.  Rep.  74,  15  Eng.  Rul.  Gas.  688. 
7  E.  C.  L.  115,  24  Rev.  Rep.  390,  9  Notes:  20  LJt.A.  36;  15  Eng.  Rul. 
Eng.  Rul.  Gas.  601.  Gas.  703. 

Note :  Ann.  Gas.  1912G  1054.  7.  Eaton  v.  Whitaker,  18  Conn.  222. 

4.  Grace  v.  Seibert,  235  111.  190,  85  44  Am.  Dec.  586.  See  infra,  par.  465 
N.  E.  308,  22  L.R.A.  301.  et  seq.,  as  to  the  liability  of  lessee  for 

5.  Weed  v.  Lindsay,  88  Ga.  686,  15  rent  after  destruetion  of  the  denused 
S.  E.  836,  20  L.R.A.  33.  buildings. 

6.  Eaton  v.  Whitaker,  18  Gonn.  222,  8.  Ghnrdi  ▼.  Brown,  15  Yes.  Jr.  258, 
44  Am.  Dee.  586;  Sargent  v.  Adams,  10  Rev.  Rep.  74,  15  Eng.  Rul.  Gas. 
3  Gray  (Mass.)  72,  63  Am.  Dec.  718;  688;  Hampshire  ▼.  Wickens,  7  Gh.  D. 
Hampshire  ▼.  Wickens,  7  Gh.  D.  555,  555,  47  L.  J.  Gh.  243,  38  L.  T.  N.  S. 
47  L.  J.  Gh.  243,  38  L.  T.  N.  S.  408,  408,  26  W.  R.  491,  16  Eng.  Rul.  Gas. 
26  W.  R.  491,  15  Eng.  Rul.  Gas.  699;  699. 

Church  V.  Brown,  15  Ves.  Jr.  258,  10       Note :  15  Eng.  RuL  Gas.  703. 
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ment  being  introduced  in  the  lease.*  In  England  and  Canada  a 
provision  requiring  the  lessee  to  pay  the  taxes,  in  some  instances, 
has  been  held  a  usual  provision  which  should  be  inserted  in  the  lease.  ^^ 
Where  a  lease  is  presented  by  one  party  for  execution  if  it  is  not 
in  entire  accordance  with  the  terms  of  the  agreement,  or  contains 
unusual  provisions,  the  other  party  should  base  his  refusal  to  exe- 
cute the  lease  on  specific  objections  to  the  terms.^^  Thus  it  has 
been  held  in  an  action  by  the  lessor  to  recover  for  a  breach  of  the 
lessee's  agreement  to  accept  a  lease  that  evidence  that  the  lessor 
wrote  to  the  lessee  in  regard  to  the  lease,  and  subsequently  sent  him 
a  copy  of  a  lease  for  his  signature,  which  copy  he  retained  without 
signing  and  without  objection,  shows  a  compliance  by  the  lessor  with 
the  agreement  to  execute  a  lease,  and  an  unwillingness  on  the  part 
of  the  lessee  to  accept  a  lease  in  any  form  and  therefore  waived  a 
strict  compliance  by  the  lessor  with  the  terms  of  the  agreement.  ^^ 
27.  Specific  Performance;  Injunction. — ^A  valid  written  agreement 
for  a  lease  or  an  oral  agreement  which  by  part  performance  has 
been  taken  out  of  the  operation  of  the  statute  of  frauds  may  be 
specifically  enforced,  or  where  the  lessee  has  entered  into  possession 
the  lessor  may  be  enjoined  from  evicting  him.^'  In  England  specific 
performance  of  the  lessee's  agreement  to  take  a  lease  has  been  de- 
creed.^* The  question  as  regards  the  operation  and  effect  of  the 
statute  of  frauds  on  agreements  for  a  lease  and  the  sufficiency  of 
part  performance  to  take  the  transaction  out  of  the  operation  of  the 
statute  is  discussed  in  another  place.**  The  agreement,  to  be  made 
the  basis  of  a  decree  for  specific  performance,  must  be  certain  as  to 

9.  Church  v.  Brown,  15  Ves.  Jr.  258,  394;  Parkhurst  v.  Van  Cortland,  14 
10  Rev.  Rep.  74,  15  Eng.  Rnl.  Cas.  Johna  (N.  Y.)  15,  7  Am.  Dec.  427; 
688.  Wallace  v.  Seomns,  18  Ore.  502,  21 

Note:  15  Eng.  RuL  Cas.  703.  Pac.  558,  17  A.  S.  R.  749;  Matzger  ▼. 

See  infra,  par.  323  et  seq.,  and  par.  Arcade  JBuilding,  etc.,  Co.,  80  Wash. 

373  et  seq.,  as  lo  the  general  right  of  401,  141  Pac.  900,  L.R.A.1915A  288^ 

a  lessee  to  assign  or  sublet.  Seaman  y.  Asehermann,  51  Wis.  678, 

10.  Note:  L.R.A.1915A  361,  8  N.  W.  818,  37  Am.  Rep.  849;  Rams- 

11.  Sargent  y.  Adams,  3  Gray  den  y.  Dyson,  L.  R.  1  H.  L.  129,  12 
(Mass.)  72,  63  Am.  Dec.  718;  Free-  Jur.  (N.  S.)  506,  14  W.  R.  926,  15 
land  y.  Ritz,  154  Mass.  257,  28  N.  E.  Eng.  Rul.  Cas.  374;  Munn  y.  Fabian, 
226,  26  A.  S.  R.  244,  12  L.R.A.  56L  L.  R.  1  Ch.  35,  35  L.  J.  Ch.  140,  15 

12.  Freeland  v.  Ritz,  154  Mass.  257,  Eng.  Rul.  Cas.  368;  Parker  v.  Tas- 
28  N.  E.  226,  26  A.  S.  R.  244,  12  well,  2  De  G.  &  J,  559,  27  L.  J.  Ch, 
L.R.A.  561.  812,  8  Eng.  Rul.  Cas.  642;  Munn  v. 

13.  Eaton  y.  Whitaker,  18  Conn.  222,  Fabian,  L,  R.  1  Ch.  35,  35  L.  J.  Ch. 
44  Am.  Dec.  586;  Halligan  v.  Frey,  161  140,  15  Eng.  Rul.  Cas.  368. 

la.  185,  141  N.  W.  944,  49  L.R.A.  Notes:    20   L.R.A.   36;    49   L.R.A. 

(N.S.)  112;  Hannan  v.  Towers,  3  Har.  (N.S.)  113. 

&  J.  (Md.)  147, 5  Am.  Dec.  427;  Charl-  See  Spiomo  Pertormakcb,  gener- 

ton  y.  Columbia  Real  Estate  Co.,  67  ally. 

N.  J.  Eq.  629,  60  Atl.  192,  110  A.  14.  Note:  Ann.  Cas.  1912C  1054. 

S.  R.  495,  3  Ann.  Cas.  402,  69  L.R.A.  15.  See  Statutk  ov  Fbauhs. 
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the  terms  of  the  intended  lease ;  ^*  thus  the  agreement  must  be  cer^ 
tain  as  to  the  time  of  the  commencement  of  the  term,^'  and  in 
this  regard  it  has  been  held  that  there  is  no  inference  to  be  drawn 
that  the  term  is  to  commence  from  the  date  of  the  agreement  in 
the  absence  of  language  pointing  to  that  conclusion.^^  On  thje  other 
handy  if  possession  has  been  given  under  an  instrument  which  pur- 
ports to  be  an  agreement  for  a  lease  but  does  not  explicitly  state 
when  the  term  is  to  commence,  if  it  is  consistent  with  the  writing 
that  the  date  of  giving  possession  should  be  the  commencement  of 
the  term,  that  intention  may  be  read  as  implied  in  the  writing.^* 
It  has  been  held  that  the  insertion  of  ''&c."  in  some  of  the  terms 
of  the  agreement  does  not  produce  such  uncertainty  as  to  render  the 
agreement  incapable  of  specific  performance,  where  the  property, 
the  rent,  and  the  other  material  points  in  the  lease  were  sufficiently 
described  and  ascertained.*® 

28.  Action  for  Damages  Generally. — ^Where  the  agreement  contains 
mutual  and  dependent  provisions  to  be  performed  simultaneously, 
neither  party  is  bound  to  perform  on  his  part  unless  the  other  party 
is  ready  at  the  same  time  to  perform.  The  party  who  would  seek 
to  recover  of  the  other  for  a  breach  or  failure  to  perform  must 
aver  and  prove  his  own  oiBFer  and  readiness  to  perform  and  that 
the  other  party  has  failed  to  perform.^  An  unqualified  refusal  of 
the  lessor  to  execute  the  lease  as  agreed  and  to  give  possession  to 
the  lessee  is  a  breach  without  any  further  demand  by  the  lessee  or 
tender  by  him  of  a  lease  for  execution  by  the  lessor,  as  this  would 
be  a  vain  and  idle  ceremony.'  An  action  for  damages  will  lie  by 
either  party  to  the  agreement  for  the  breach  thereof  by  the  other 
party,  by  the  lessor,*  as  well  as  the  lessee.*  The  action  is  main- 
tainable immediately  on  the  breach  of  the  agreement  without  awaitr 
ing  the  expiration  of  the  contemplated  term,*  and  this  is  fully  appli- 

16.  Clinan  v.  Cooke,  1  Sch.  &  Let  72,  63  Am.  Dec  718.    ' 

22,  9  Rev.  Rep.  3,  15  Eng.  Rul.  Caa.       Note:  Ann.  Cas.  1912C  1053. 

343.  2.  Driggs  v.  Dwight,  17  Wend.  (N. 

17.  Marshall  v.  Berridge,  19  Ch.  D.  Y.)  71,  31  Am.  Dec.  283. 

233   51  L   J   Ch   329   45  L   T   N   S        ^'  Freeland  v.  Ritz,  154  Mass.  257, 

599;  30  W.  k  93,  15'  Eng.  Rul.  Cas!  f^^^  SlfoidLVv.  AnSies'tei' 

^'  oi  br^'^^l'o^f.'  1^  ^'J\  h  ^'  35  L.R.A.(N.S.)  426. 

599,  30  W.  R.  93,  15  Eng.  Rul.  Cas.       ^   ^eal  v.  Jefferson,  212  Mass.  517, 

345.                   „        «       ^  99  N.  E.  334,  Ann.  Cas.  1913D  205, 

19.  Note:  8  Eng.  Rul.  Cas.  356.  41  L.R.A.(N.S.)  387;  Taylor  v.  Brad- 

20.  Parker  v.  Taswell,  2  De  G.  &  J.  ley,  39  N.  Y.  129,  100  Am.  Dec.  415. 
559,  27  L.  J.  Ch.  812,  8  Eng.  Rul.  5.  Taylor  v.  Bradley,  39  N,  Y.  129. 
Cas.  642  (provisions  as  to  repairs  by  100  Am.  Deo.  415. 

tenant  of  "gates,  buildings,  etc."). 
1.  Sargent  y.  Adams,  3  Gray  (Mass.) 
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cable  to  an  agreement  for  the  lease  of  a  building  to  be  erected  by 
the  lessor** 

29.  Measure  of  Damages. — While  there  is  authority  to  the  effect 
that  only  nominal  damages  can  be  recovered  for  breach  by  the  lessor 
of  his  agreement  to  give  a  lease,^  yet  according  to  the  great  weight 
of  authority  the  lessee  is  entitled  to  recover  as  damages  the  actual 
value  of  his  bargain  as  shown  by  the  difference  between  the  rent 
he  has  agreed  to  pay  and  the  actual  rental  value  of  the  premises.^ 
This,  however,  is  not  necessarily  the  extent  of  his  right  of  recovery; 
under  special  circumstances  •  warranting  it,  damages  may  also  be 
recovered  for  losses  that  are  the  natural,  direct,  and  necessary  con^ 
sequences  of  the  breach  when  they  are  capable  of  being  estimated 
by  reliable  data,  and  are  such  as  diould  reasonably  have  been  con- 
templated by  the  parties.*  Thus  where  there  was  a  wilful  refusal 
on  the  part  of  the  lessor  to  give  possession,  special  damages  consist- 
ing of  expenses  incurred  by  the  lessee  in  preparing  to  remove  to 
and  occupy  the  premises  have  been  held  recoverable.*®  As  in  case 
of  the  breach  of  other  contracts  the  lessee  is  under  a  general  duty 
to  use  reasonable  exertion  or  care  to  lessen  the  damages  that  may 
accrue  to  him  by  reason  of  the  breach  of  the  lessoi'^s  agreement  and 
his  failure  to  do  so  will  deprive  him  of  the  right  to  recover  such 
damages.**  Where  the  agreement  contemplated  the  erection  of  a 
building  on  the  premises  by  the  lessor,  and  expressly  provided,  as 
stipulated  damages,  that  if  the  building  was  not  completed  and 
possession  given  to  the  lessee  at  a  certain  time,  the  lessor  should 
pay  to  the  lessee  a  certain  amount  each  day  thereafter  until  the 
building  was  completed  and  possession  given,  it  was  held  that  this 
was  a  provision  for  liquidated  damages  for  a  particular  breach  of 

6.  Oldfield  V.  Angeles  Brewing,  etc.,  Notes :  100  Am.  Dec.  428 ;  53  L.R. A. 
Co.,  62  Wash.  260,  113  Pac.  630,  Ann.  97;  Ann.  Caa.  1915B  806. 

Cas.  1912C  1050,  36  L.R.A.(N.S.)  426  9.  Moses  v.  Autnono,  56  Fla.  499, 

and  note.  47    So.    925,    20    L.R.A.(N.S.)    350; 

7.  Note:  100  Am.  Dec.  428.  Driggs  v.  D wight,  17  Wend.  (N.  Y.) 

8.  Snodgrass  v.  Reynolds,  79  Ala.  71,  31  Am.  Dec.  283;  Taylor  v.  Brad- 
452,  58  Am.  Rep.  601;  Rice  v.  Whit-  ley,  39  N.  Y.  129,  100  Am.  Dec.  415. 
more,  74  Cal.  619,  16  Pac.  501,  5  A.  Notes :  100  Am.  Dec.  429 ;  53  L.R. A. 
S.  R.  479;  Moses  v.  Antuono,  56  Fla.  97;  Ann.  Cas.  1915B  807. 

499,  47  So.  925,  20  L.R.A.(N.S.)  350;  As  to  damages  for  the  deprivation 

Neal  V.  Jefferson,  212  Mass.  517,  99  of  the  use  of  real  property  generally, 

N.  E.  334,  Ann.  Cas.  1913D  205,  41  see  Damages,  vol.  8,  p.  490  et  seq. 

L.R.A.(N.S.)  387;  Driggs  v.  Dwight,  10.  Driggs  v.  Dwight,  17  Wend.  (N. 

17  Wend.   (N.  Y.)    71,  31  Am.  Dec.  Y.)  71,  31  Am.  Dec.  283. 
283 ;  Taylor  v.  Bradley,  39  N.  Y.  129,  Note :  100  Am. .  Dec.  429. 

100  Am.  Dec,  415;  Mack  v.  Patchin,  42  11.  Moses  v.  Autuono,  56  Fla.  499, 
N.  Y.  167,  1  Am.  Rep.  506;  Smith  v.  47  So.  925,  J20  L.R.A.(N.S.)  350; 
Hnghey,  66  Ore.  408,  134  Pac.  781,  Huntington  Basy  Payment  Co.  v.  Par- 
Ann.  Cas.  1915B  804;  Jonas  v.  Noel,  sons,  62  W.  Va.  26,  51  S.  E.  253,  125 
98  Tenn.  440,  39  S.  W.  724,  36  L.R.A.  A.  S.  R.  954;  9  L.R.A.(N.S.)  1130. 
862.  See  Damages,  vol.  8,  p.  442  et  seq. 
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the  contract  and  did  not  apply  where  there  was  a  total  breach  of 
the  agreement  by  the  lessor,  and  the  damages  recoverable  for  the 
latter  breach  were  those  provided  by  the  general  law.**  Where  the 
breach  of  the  agreement  is  by  the  lessee,  the  same  general  rule» 
as  to  damages  apply  as  where  the  breach  is  by  the  lessor,*'  and  it 
has  been  held  that  the  measure  of  damages  for  failure  to  take  pos- 
session according  to  agreement  of  a  building  which  one  agrees  to 
erect  for  another's  use  and  lease  to  him  is  the  difference  between 
the  amount  stipulated  in  the  contract  as  rent  and  the  sum  for  which 
the  premises  would  rent  to  other  partios  during  the  stipulated  term, 
plus  such  special  damages  as  the  lessor  may  plead  and  prove  to 
have  necessarily  resulted  from  the  breach  of  agreement**  Where 
a  deposit  is  made  by  a  proposed  lessee  as  security  for  his  agreement 
to  take  a  lease  the  proposed  lessor  is  not  necessarily  entitled  to  retain 
the  entire  deposit  as  liquidated  damages  for  breach  of  the  agreement 
to  take  the  lease. ^^ 

Oeneral  Requidtes  and  Validity  of  Lease 

30.  In  General. — ^It  is  a  general  rule  that  to  render  an  executory 
contract  valid  both  parties  must  be  bound  by  it  and  no  action  to 
recover  damages  for  the  nonperformance  of  a  contract  which  is  not 
binding  on  both  parties  can  be  maintained.**  So  it  has  been  held 
that  a  lease  purporting  to  be  for  a  term  of  years,  which  expressly 
provides  that  it  shall  not  be  binding  in  any  way  on  the  lessee 
until  the  happening  of  a  certain  contingency,  is  not  binding  upon 
the  lessor  unless  such  contingency  happens,  and  the  lessee  has  no 
right  to  elect  to  be  bound  thereby  before  the  happening  of  the  con- 
tingency and  hold  the  lessor  liable  in  damages  for  failure  to  deliver 
possession  to  him.*'  In  an  action  to  recover  rent  due,  a  judgment 
for  the  tenant  against  the  landlord  for  possession  of  tlie  leased 
premises  is  admissible  in  evidence  to  prove  the  execution  of  the 
lease.**  Evidence  that  a  written  lease  was  sent  to  the  nonresident 
lessee-  and  came  back  with  his  name  affixed  thereto,  and  that  he 
subsequently  occupied  the  leased  premises,  is  prima  facie  proof  of 
the  execution  of  the  lease  by  him.**  Sometimes  in  leases  provision 
is  made  for  the  purchase  and  sale  of  personal  property,  such  as  a 
stock  of  goods,  fixtures,  etc.     In  such  a  case  if  the  lease  is  invalid 

12.  Moses  V.  Autuono,  56  Fla.  499,    (N.S.)  426  and  note. 

47  So.  925,  20  L.R.A.(N.S.)  350  and       15.  Note:  Ann.  Cas.  1912C  1054. 
note.    And  see  Damages,  vol.  8,  p.  559       16.  See  Contracts,  vol.  6,  p.  686. 
et  seq.  17.  King  v.  Warfield,  67  Md.  246,  9 

13.  Notes:  53L.B.A.  105;  Ann.  Cas.  Atl.  539,  1  A.  S.  R.  384. 

1912C  1053.                    *  18.  McCoy  v.  Oldham,  1  Ind.  App 

14.  Oldfield  v.  Angeles  Brewing,  etc.,  372,  27  N.  E.  647,  50  A.  S.  R.  208. 
Co.,  62  Wash.  260,  113  Pac.  630,  Ann.  19.  Garland  v.  Gaines,  73  Conn.  6ffft 
Cas.  1912C  1050  and  note,  35  L,R,A.  49  Atl.  19,  84  A.  S.  R.  182. 
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and  unenforceable  and  the  two  provisions  are  mutual  and  independ- 
ent the  provision  as  to  the  sale  of  the  property  would  also  be  unen- 
forceable.^® It  has  been  held  that  a  lease  executed  nearly  forty  years 
before,  and  found  among  old  papers  in  the  office  of  a  township  clerk, 
may  be  treated  as  an  ancient  document  and  admitted  in  evidence 
without  proof  of  its  execution,  there  being  no  indicia  of  fraud.^  If 
a  verbal  contract  of  lease  is  agreed  on  with  the  understanding  and 
intention  that  it  shall  be  reduced  to  writing  and  signed,  and  that 
the  written  lease  shall  take  the  place  of  the  verbal  agreement,  then, 
until  the  written  lease  is  drawn  and  signed,  the  contract  is  incom- 
plete, and  either  party  before  signing  may  retract,  decline  to  go 
further,  and  refuse  to  consummate  the  agreement ;  on  the  other  hand, 
a  verbal  contract  of  lease,  complete  in  itself  independent  of  any  writr 
ing,  and  unaccompanied  by  an  intention  to  have  it  reduced  to  writing 
as  perfecting  it,  is  an  enforceable  contract.  If  such  verbal  contract 
is  made  and  subsequently  the  parties  agree  that  it  shall  be  reduced 
to  writing  and  signed,  but  this  is  never  done,  it  is  still  enforceable 
as  a  binding  contract* 

31.  Property  Which  May  Be  Subject  of  Lease. — Turpentine  trees 
may  be  leased  so  as  to  create  the  relation  of  landlord  and  tenant, 
and  the  grant  of  the  right  to  cultivate  them  for  turpentine  for  a 
part  of  the  turpentine  made  has  been  held  to  constitute  a  lease,  and 
that  therefore  the  title  to  the  entire  turpentine  was  in  the  tenant 
and  not  in  the  landlord,  and  so  subject  to  sale  on  execution  at 
the  instance  of  creditors  of  the  tenant.'  The  fact  that  land  is  in 
the  possession  of  one  tenant  under  an  unexpired  lease  does  not  prevent 
the  landowner  from  making  a  valid  leaser  of  it  for  a  term  to  commence 
on  the  expiration  of  the  existing  term.  There  is  no  objection  to  a  land- 
owner leasing  land,  though  another  tenant  is  in  possession  and  the 
landowner  would  not  be  able  to  regain  possession  so  as  to  enable 
him  to  deliver  possession  to  his  lessee  without  a  law  suit.*  At  common 
law  land  held  adversely  to  the  owner  could  not  be  conveyed,  and 
unless  such  rule  has.  been  changed  by  statute  it  would  seem  that  a 
landowner  could  not  give  a  valid  lease  of  land  held  adversely  to 
him ;  *  but  this  common  law  rule  against  the  conveyance  of  land 
held  adversely  has  been  to  a  large  extent  changed  by  statute,  and 

20.  Mailhot   v.    Turner,    157   Mieh.  pose,  and  consequently,  he  that  hath  it 

167.  121  N.  W.  804.  133  A.  S.  R.  333.  is  esteemed  the  proprietor  of  the  land 

1.  Jasper  Tp,  v.  Martin,  161  Mich,  for  the  time  necessary  to  cultivate  and 
336,  126  N.  W.  437,  137  A.  S.  R.  608.  take  it  away;  and  the  right  to  bring 

2.  Laroussim  y.  Werlein,  52  La.  Ann.  ejectment  implies  that  it  is  the  subject 
424^  27  So.  89,  78  A.  S.  R.  350.  of  lease." 

3.  Rooks  V.  Moore,  44  N.  C.  1,  67       4.  Rice  v.  Whitmore,  74  Cal.  619, 16 
Am.  Dec.  569.     As  was  said  in  this  Pac.  501,  5  A.  S.  R.  479. 

case,  ''the  right  to  cultivate  the  trees  5.  Beck  y.  Minnesota,  etc.,  Grain  Co., 
for  turpentine  is  the  'most  signal  and  131  la.  62,  107  N.  W.  1032,  7  L.R.A. 
best  part  of  the  land'  fit  for  that  pur-    (N.S.)  930. 
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where  this  has  been  done  a  landowner  may  give  a  valid  lease  of 
lands  held  adversely.*  In  case  of  the  grant  of  a  franchise  intended 
in  a  large  measure  to  be  executed  for  the  public  good,  the  due  per- 
formance of  those  functions  being  the  consideration  of  the  public 
grant,  it  is  the  general  rule  that  the  grantee  has  no  power  without 
the  consent  of  the  state  to  transfer  to  others  the  rights  and  powers 
conferred  by  the  grant,'  and  this  rule  prohibits  the  transfer  of  such 
a  franchise  by  way  of  lease.®  A  homestead  may  be  alienated  pro- 
vided the  statutory  provisions  are  complied  With  and  may  also  be 
leased,  but  as  a  general  rule  both  spouses  must  join  in  such  a  lease.* 
The  lessor  may  not  have  any  interest  in  the  title  to  the  demised 
premises,  but  whether  he  has  or  not  cannot  be  questioned  by  the 
tenant  before  the  expiration  of  his  lease,  and  while  in  possession 
under  it,  unless  based  upon  some  distinct  and  independent  claim  to 
the  land.** 

32.  Description  of  Premises. — The  requirement  that  a  deed  must 
describe  the  premises  with  certainty  **  applies  equally  to  leases,  as 
does  also  the  maxim  that  that  is  sufficiently  certain  which  can 
be  made  certain,  certum  est  quod  certum  reddi  potest  A  lease  is 
not  void  for  uncertainty  in  the  description  of  the  land,  if  from  the 
words  employed,  the  description  can  be  made  certain  by  extrinsic 
evidence  of  facts,  physical  conditions,  measurements,  or  monuments 
referred  to  in  the  lease,**  and  oral  evidence  may  be  admissible  to 
identify  the  premises  demised  and  remove  a  latent  ambiguity.** 
Thus  a  lease  is  not  void  for  uncertainty  in  description  which  describes 
the  premises  as  a  tract  adjoining  a  certain  farm,  and  formerly  occu- 
pied by  a  certain  person,  containing  a  specified  number  of  acres;  ** 
so  the  entry  into  possession  of  the  demised  premises  under  the  lease 
has  been  given  the  legal  effect  of  removing  an  uncertainty  as  to 
the  property  intended  to  be  leased.**    Where  an  agreement  was  for 

6.  Beck  V.  Minnesota,  etc.,  Grain  Co.,  et  seq.,  as  to  the  estoppel  of  a  tenant 
131  la.  62,  107  N.  W.  1032,  7  L.R.A.  to  deny  landlord's  title. 

(N.S.)    930.      See    Champerty    and       11.  See  Deeds,  vol.  8,  p.  1072. 
Maintenance,  vol.  6,  p.  280.  12.  Hayes  v.  O'Brien,  149  111.  403, 

7.  See  Franchises,  vol.  12,  p.  216  37  N.  E.  73,  23  L.R.A.  655. 

et  seq.  18.  Bulkley  v.  Devine,  127  Hi.  406. 

8.  Thomas  v.  West  Jersey  R.  Co.,  20  N.  E.  16,  3  L.R.A.  330  and  note; 
101  U.  S.  71,  25  U.  S.  (L.  ed.)  950-,.  Hayes  v.  O'Brien,  149  lU.  403,  37  N. 
Visalia  Gas,  etc.,  Co.  v.  Sims,  104  Cal.  E.  73,  23  L.R.A.  555 ;  Sargent  v, 
326,  37  Pac;  1042,  43  A.  S.  R.  105.   Adams,  3  Gray  (Mass.)   72,  63  Am. 

9.  Mailhot  v.  Turner,  157  Mich.  167,  Dec.  718.  See  also  Dekds,  vol.  8,  p. 
121  N.  W.  804,  133  A.  S.  R.  333  and  1074. 

note;  Jasper  Tp.  v.  Martin,  161  Mich.       14.  Emeriek    v.    Tavener,    9    Ghrat. 

336,  126  N.  W.  437,  137  A.  S.  R.  508.    (Va.)  220,  58  Am.  Dec.  217. 

See  Homestead,  vol.  13,  p.  636.  15.  Bulkley  v.  Devine,  127  111.  406, 

10.  Beck  V.  Minnesota,  etc.,  Grain  20  N.  E.  16,  3  L.R.A.  330;  Hayes  v. 
Co.,  131  la.  62,  107  N.  W.  1032,  7  O'Brien,  149  III.  403,  37  N.  E.  73,  23 
LR.A.(N.S.)  9.30.    See  infra,  par.  137    L.R.A.  555. 
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the  lease  of  the  "Adams  hoiise''  situated  on  a  certain  street,  and  it 
was  shown  that  there  was  an  estate  corresponding  in  part  to  the 
description,  to  wit,  a  house  known  as  the  "Adams  house,"  certain  parts 
of  which  had  been  previously,  and  up  to  the  time,  and  at  the  time 
ef  the  contract,  used  and  occupied  as  a  hotel ;  and  certain  other  parts 
of  it  used  and  occupied  for  s^ops  for  the  sale  of  goods,  let  to  sep- 
arate tenants  with  no  interior  communication,  nor  any  other  con- 
nection with  the  residue  as  a  hotel  than  that  of  relative  position, 
being  supported  by  the  same  foundation,  and  sheltered  by  the  same 
roof,  it  has  been  held  that  a  latent  ambiguity  arises  and  parol  evi- 
dence was  admissible  to  show  whether  the  stores  were  included  in 
the  description. *• 

33.  Necessity  for  Signing  by  Lessee. — ^To  render  a  written  lease 
valid  and  binding  on  the  lessor  it  is  not  essential  that  it  be  signed 
by  the  lessee;  it  may  become  effectual  by  virtue  of  its  execution  by 
the  lessor  and  its  delivery  to  and  acceptance  by  the  lessee,  and  this 
is  especially  true  where  the  lease  contains  no  covenants  upon  the 
part  of  the  lessee  to  which  his  signature  is  necessary  as  evidence  of 
his  consent  thereto.  Still,  ev&n  though  the  lease  contain  covenants 
on  the  part  of  the  lessee  and  the  lessor  might  insist  upon  a  formal 
execution  by  the  lessee,  the  lessor's  conduct  in  delivering  the  lease 
without  such  formal  execution  is  deemed  a  waiver  thereof  so  as  to 
render  it  operative  against  the  lessor.^'  It  is  equally  well  established 
that  it  is  not  essential  to  the  validity  of  a  lease  for  the  purpose  of 
binding  the  lessee  that  it  be  signed  by  the  lessee,  provided  the  lessee 
accepts  the  lease  and  acts  thereunder,  which  acceptance  is  generally 
shown  by  taking  possession  or  by  the  payment  of  rent ;  **  and  the  same 
has  been  held  true  though  the  lessee  did  not  in  fact  enter  into  pos- 
session.** As  regards  the  conditions  contained  in  the  lease  they 
become  binding  upon  the  lessee  by  virtue  of  his  acceptance  of  the 
lease.*® 

34.  Seal. — In  the  absence  of  a  statute  expressly  providing  other- 
wise a  lease  for  a  term  of  years,  however  long,  is  not  required  to  be 
under  seal ;  *  and  the  provision  of  the  statute  of  frauds  requiring 
leases  for  longer  than  a  specified  term  to  be  in  writing  would  not 

16.  Sargent    v.     Adams,     3     Gray  Note:  Ann.  Cas.  1913 A  264. 
(Mass.)  72,  63  Am.  Dee.  718.  19.  Starwich    v.    Washington    Cut 

17.  Chandler  v.  Hart,  161  Cal.  405,  Glass  Co.,  G4  Wash.  42,  116  Pac.  459, 
119  Pac.  516,  Ann.  Cas.  1913B  1094.  Ann.  Cas.  1913A  26J. 

18.  Midland  R.  Co.  v.  Fisher,  125  20.  Chandler  v.  Hart,  161  Cal.  405, 
Ind.  19,  24  N.  E,  756,  21  A.  S.  B,  119  Pac.  516,  Ann.  Cas.  1913B  1094. 
189,  8  L.R.A.  604;  Schmueker  v.  Sib-  1.  Calkins  v.  Pierce,  112  Me.  474, 
art,  18  Kan.  104,  26  Am.  Rep.  765;  92  Atl.  529,  L.R^.1915D  467;  Hunt 
Whitford  v.  Laidler,  94  N.  Y.  145,  46  v.  Hazelton,  5  N.  H.  216,  20  Am.  Dec. 
Am.  Rep.  131;  Starwich  v.  Washing-  575;  Marshall  v.  Rugg,  6  Wyo.  270,  44 
ton  Cut  Glass  Co.,  64  Wash.  42,  116  Pac.  700,  45  Pac.  486,  33  L.R.A.  679. 
Pac.  459,  Ann.  Cas.  1913 A  262.  Note :  29  Am.  Dec.  485. 
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of  course  require  that  the  written  instrument  be  also  under  seal. 
Some  of  the  statutes  have  expressly  required  leases  for  longer  than 
a  specified  period  to  be  not  only  in  writing  but  also  under  seal;* 
an  instrument,  however,  though  in  the  form  of  a  present  demise  and 
void  at  law  for  failure  to  be  executed  under  seal  as  required  by 
statute,  may  nevertheless  be  enforced  in  equity  as  an  agreement  for 
a  lease.'  If  the  lease  is  for  life,  thereby  attempting  to  convey  a  free- 
hold, it  should  be  imder  seal,  as  in  case  of  any  other  grant  of  a 
freehold.^  On  the  other  hand,  there  is  authority  for  the  position 
that  a  lease,  not  imder  seal,  for  an  indefinite  term,  which  may  last 
for  the  lives  of  the  parties,  is  valid  to  the  extent  that  if  the  lessor 
agrees  not  to  terminate  the  lease  so  long  as  the  lessee  performs 
the  provisions  of  the  lease,  he  will  be  bound  by  his  agreement  and 
cannot  recover  possession  so  long  as  the  lessee  complies  with  the  terms 
of  the  lease.' 

35.  Acknowledgment. — In  some  instances  the  statutes  require  leases 
to  be  acknowledged,  such  as  leases  for  a  particular  stated  term,'  or 
by  particular  persons,  such  as  married  women ; '  and  under  a  statute 
providing  that  no  estate  above  a  certain  number  of  years  shall  pass 
or  take  effect  unless  the  deed  conveying  the  same  be  acknowledged, 
it  has  been  held  that  an  unacknowledged  written  lease  for  a  greater 
term  than  that  specified  is  ineffectual  to  create  a  valid  term  for  years 
recognizable  at  law.'  The  payment  and  acceptance  of  rent  does  not 
validate  a  lease  which  is  not  acknowledged  as  required  by  statute.' 

36.  Recording. — ^In  some  instances  the  statutes  have  expressly 
required  that  a  lease  for  more  than  a  specified  period  shall  be  recorded 
in  order  to  render  it  valid  at  law  to  create  a  legal  term,^'  or  to  render 
it  valid  as  against  a  purchaser  of  the  land  from  the  lessor.^^     As 

2.  Parker  v.  Taswell,  2  De  G.  ft  J.  Building,  etc.,  Co.,  80  Wash.  401,  141 

550,  27  L.  J.  Ch;  812,  8  Eng.  Rul.  Pac.  900,  L.R.A.1915A  288. 

Cas.  642;  Martin  ▼.  Smith,  L.  R.  9  7.  McLean  ▼.  Benton,  73  Cal.  329, 

Exch.  50,  43  L.  J.  Exch.  42,  30  L.  T.  14  Pac  879,  2  A.  S.  R.  814;  Carlton 

N.  S.  268,  22  W.  R.  336,  8  Eng.  Rul.  v.  Williams,  77  Cal.  89,  19  Pac.  185, 

Cas.  646.    See  Statute  ov  Frauds.  11  A.  S.  R.  243.    See  Husband  and 

8.  Parker  v.  Taswell,  2  De  G.  &  J.  Wife,  vol.  13,  p.  1342,  as  regards  gen- 

559,  27  L.  J.  Ch.  812,  8  Eng.  Rul.  eral   capacity   of  married   women   to 

Cas.  642;  Martin  y.  Smith,  L.  R.  9  give  a  lease. 

Exch.  50,  43  L.  J.  Exch.  42,  30  L.  T,  8.  Falck  ▼.  Barlow,  110  Md.  169,  72 

N.  S.  268,  22  W.  R.  336,  8  Eng.  Rul.  Atl.  678,  17  Ann.  Cas.  638.. 

Cas.  646.  9.  Carlton  v.  Williams,  77  Cal.  89, 

4.  Calkins  v.  Pierce,  112  Me.  474,  19  Pao.  186,  11  A.  S.  R.  243. 

92  Atl.  529,  L.R.A.1915D  467.     See       10.  Anderson  y.  Critcher,  11  Gill  A 

Deeds,  vol.  8,  p.  939.  J.  (Md.)  450,  37  Am.  Dec.  72;  Falck 

5.  Calkins  y.  Pierce,  112  Me.  474,  v.  Barlow,  110  Md.  159,  72  Atl.  678, 
92  Atl.  529,  L.R.A.1915D  467.  17  Ann.  Cas.  538;  Shields  y.  Lozean, 

6.  Anderson  y.  Critcher,  11  Gill  &  34  N.  J.  L.  496,  3  Am.  Rep.  256. 

J.  (Md.)  450,  37  Am.  Dec.  72;  Falck       11.  Smith  v.  Simons,  1  Root  (Conn.) 
V.  Barlow,  110  Md.  159,  72  Atl.  678,  318,  1  Am.  Dec.  48. 
17  Ann.  Cas.  538;  Matzger  y.  Arcad(^       Note:  Ann.  Cas.  1913D  1000. 
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between  the  lessor  and  the  lessee  an  unrecorded  lease  is  under  most 
of  the  statutes  perfectly  valid,  the  provision  for  recording  being 
intended  to  protect  purchasers  from  the  lessor  without  notice  of  the 
lease,^*  but  since  most  recording  statutes  provide  that  a  purchaser 
without  actual  notice  of  an  unrecorded  instrument  affecting  the  title 
adversely  takes  title  free  from  the  effect  of  such  unrecorded  instru- 
ment, the  lessee  in  an  unrecorded  lease  holds  subordinate  to  the  trans- 
feree of  the  reversion  if  the  latter  did  not  have  actual  knowledge 
of  the  lease,  provided  the  lease  is  such  as  is  required  by  the  statute 
to  be  recorded."  And  though  the  authorities  are  not  in  entire  accord 
it  is  generally  held  that  a  lease  for  a  term  of  years  required  by  the 
statute  of  frauds  to  be  in  writing  is  to  be  deemed  a  conveyance  of 
an  interest  in  real  estate  within  the  meaning  of  statutes  requiring 
such  conveyances  to  be  recorded  in  order  to  protect  the  lessee  as 
against  subsequent  bona  fide  purchasers  from  his  lessor.^*  On  the 
other  hand,  where  the  statute  requires  a  lease  for  a  term  of  years 
to  be  recorded  to  entitle  the  lessee  to  hold  against  a  subsequent  pur- 
chaser from  the  lessor,  protection  is  only  afforded  purchasers  with- 
out actual  or  constructive  notice  of  the  unrecorded  lease,**  and  as 
is  shown  in  another  place  the  possession  of  a  tenant  is  regarded  as 
notice  to  third  persons  of  his  interest  under  the  lease.**  Assuming 
leases  are  within  the  purview  of  the  recording  statutes  the  record  of 
a  lease  is  constructive  notice  thereof  to  a  transferee  of  the  reversion,*' 
and  it  has  been  held  that  a  lease  is  a  "conveyance"  within  the  mean- 
ing of  recording  acts  giving  priority  to  the  conveyance  of  real  estate 
first  recorded  so  as  to  entitle  a  lessee  to  claim  the  protection  of  the 
statute  as  against  a  prior  grantee  of  his  lessor.** 

37.  Revenue  Stamp. — It  is  the  prevailing  view  that  the  failure  to 
afiix  a  revenue  stamp  to  a  lease  as  required  by  the  federal  revenue 
laws  does  not  invalidate  a  lease  of  lands  situated  in  a  state.**  Like- 
wise the  further  provision  that  no  unstamped  document  required  to 
be  stamped  shall  be  admitted  in  evidence  applies  only  to  federal 
courts,  and  does  not  affect  the  admissibility  in  evidence  of  an  un- 

12.  Beach  v.  Morgan,  67  N.  H.  529,  St.  230,  20  Atl  934,  11  L.B.A«  236. 

41  Atl.  349,  68  A.  S;  R.  692.  16.  See  supra,  par.  10. 

18.  Grouse  v.  MieheU,  130  Mich.  347,  17.  Note:  L.B.A.1915C  195. 

90  N.  W.  32,  97  A.  8.  R.  479 ;  Wilder  18.  Waskeky  v.  Chambers,  224  U. 

V.  Brooks,  10  Minn.  50,  88  Am.  Deo.  S.  564,  32  S.  Ct.  597,  56  U.  S.   (L. 

49;  Bova  v.  Morigian,  28  R.  I.  319,  ed.)    885,  Ann.   Gas.  1913D  998,  re- 

67  AtL  326,  125  A.  S.  R.  741;  Gutler  versing  Badie  v.  Chambers,  172  Fed. 

▼.  James,  64  Wis.  173,  24  N.  W.  874,  73,  96  G.  G.  A.  561, 18  Ann.  Gas.  1096, 

64  Am.  Rep.  603.  24  L.R.A.(N.S.)  879. 

Notes:  24  L.R.A.(N.S.)  879;  L.R.A.  Note:  24  L.R.A.(N.S.)  879. 

1915C  195;  Ann.  Gas.  1913D  1000.  19.  Garland  v.  Gaines,  73  Conn.  662, 

14.  Notes:    24    LJEt.A.(N.S.)    879;  49  AtL  19,  84  A.  S.  R.  182.    See  Reve- 
Ann.  Gas.  1913D  1000.  kuk. 

15.  Thompson  v.  Christie,  138  Pa. 
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stamped  lease  in  a  state  court.*^  This  rule  is  founded  upon  the 
doctrine  that  the  national  Congress  has  no  constitutional  power  to 
provide  for  the  exclusion  of  instruments  or  documents  as  evidence 
in  the  state  courts  for  w€int  of  internal  revenue  stamps^  and  that  upon 
a  proper  construction  of  the  national  statutes  it  has  not  attempted 
to  do  so.  In  other  words^  Congress  has  no  power  to  prescribe  rules 
of  evidence  for  a  state  court.^ 

38.  Delivery. — To  give  validity  to  a  written  lease,  there  must  be 
a  delivery  *  as  in  case  of  other  grants.'  So  it  is  competent  for  the 
parties  to  agree  on  the  method  of  its  execution  and  delivery  and 
if  any  material  stipulation  relating  thereto  remains  unperformed 
by  them  the  instrument  will  not  take  effect  as  their  lease.  Thus 
where  by  the  mutual  consent  of  the  parties  a  lease  is  left  with  a 
person  to  pxocure  the  signatures  thereto  of  other  parties  named 
therein  and  upon  accomplishing  this  object  to  deliver  the  lease,  a 
delivery  by  such  person  before  the  signatures  of  the  designated  parties 
are  procured  is  ineffectual  to  give  validity  to  the  lease.*  Where  an 
agreement  for  a  lease  is  made,  the  details  to  be  settled  by  the  par- 
ties, a  memorandum  signed  by  the  lessor,  though  it  is  retained  by 
him,  may  be  admissible  in  evidence  to  show  that  the  details  were 
agreed  upon,  so  as  to  render  the  agreement  binding  upon  the  lessor.* 

39.  Acceptance. — ^To  render  a  lease  binding  and  effectual,  there 
must  be  an  acceptance  by  the  lessee.*  If  a  lease  is  made  and  deliv- 
ered for  the  lessee's  use,  and  is  beneficial  to  him,  the  law  will  pre- 
sume an  acceptance  by  him ; '  but  it  is  otherwise  if  the  lease  cannot 
be  considered  as  beneficial  to  the  lessee,  and  the  question  of  benefit 
is  to  be  determined  not  merely  from  the  instrument  itself  but  from 
all  the  circumstances.® 

40.  Consideration. — The  consideration  of  a  lease,  as  in  case  of  other 
contracts,  may  consist  as  well  in  detriment  to  one  party  as  in  profit 
to  the  other.*  Hence,  if  the  possession  of  a  company's  electric  light 
and  gas  plant,  and  the  use  thereof,  are  transferred  by  a  lease  for 
two  years,  under  which  the  lessee  is  to  take  possession,  manage, 

20.  Garland  v.  Gaines,  73  Conn.  662,  A.   S.  R.  496,  3  Ann.   Cas.  402,  69 

49  Atl.  19,  84  A.  S.  R.  182  and  note.  L.R.A.  394. 

1.  Note:  84  A.  S.  R.  186.    See  Evi-  6-  Wadsworth  v.  Warren,  12  Wall. 
DBNCB,  vol.  10,  p.  1088.  307,  20  U.  S.  (L.  ed.)  402;  Camp  v. 

2.  Charlton  v.  Columbia  Real  Estate  9^^*  5  Conn.  291,  13  Am.  Dec.  60. 
Co.,  67  N.  J.  Eq.  629,  60  Atl.  192,  110  ^^  ^  Deeds,  vol.  8,  p  975. 

A.  S.  R.  495,  3  Ann.  Cas.  402,  69  .  ^'  ^^Pj^""'  ^^^'  ^  ^^°^-  ^91,  13 
L.R.A.  394;  Whitford  v.  Laidler,  94  ^  NotTlS  Am  Dec  71 

^'7'^^^i^.  t^'  ^1'  ^^^rr^  8-  Camp  v.  Camp",  5  Conn.  291,  13 

3.  See  Deeds,  vol.  8,  p.  973.  ^j^  jy^  qq  ^'  ' 

4   Wlutford  V  Laidler,  94  N.  Y.  145,       9.*  visalia  Gas,  etc.,  Co.  v.  Sims,  104 

r^\     .^'      \  Cal-  326,  37  Pa«.  1042,  43  A.  S.  R. 

5.  Charlton  v.  Columbia  Real  Estate  105.     See  Contracts,  vol.  6,  p.  662 
Co.,  67  N.  J.  Eq.  629,  60  Ati.  192,  110  et  seq. 
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control,  and  operate  the  property,  and  to  pay  the  company  every 
three  months  during  the  term  all  the  receipts  of  the  business,  less 
all  necessary  charges  and  expenses,  the  contract  is  supported  by  a 
sufficient  consideration,  though  the  lessee  is  not  benefited  by  the 
contract.^®  An.  oral  promise  by  one  in  possession  of  land  to  pay 
rent  to  one  out  of  possession  who  had  no  title  or  right  to  possession 
has  been  held  void  for  want  of  consideration.^^  A  lease  to  mine 
and  take  oil  from  specified  land  in  consideration  of  one  dollar  and 
a  certain  royalty  on  the  coal  and  oil  taken  therefrom,  which  pro- 
vides that  a  mine  shall  be  begun  and  operated  at  the  sole  discretion 
of  the  lessee,  and  that  no  cessation  of  operation  in  mining,  or  avail- 
ing himself  in  any  other  manner  of  any  of  the  privileges  of  the  lease, 
shall  operate  as  a  forfeiture  thereof,  such  lease  being  signed  by  the 
•lessor  and  not  by  the  lessee,  has  been  held  a  unilateral  contract, 
voidable  for  want  of  consideration,  and  subject  to  cancellation.^^ 

41.  Fraud  or  Mistake  Generally. — Fraudulent  representations  by 
a  party  to  a  lease  will,  as  in  case  of  other  contracts,  entitle  the  party 
defrauded  to  avoid  the  lease.  Thus  fraud  on  the  part  of  the  lessee 
may  entitle  the  lessor  to  an  avoidance,^'  and  equally  fraudulent  rep- 
resentations on  the  part  of  the  lessor  will  entitle  the  lessee  to  avoid 
the  lease.**  The  lessee,  however,  is  not  restricted  to  an  avoidance 
of  the  lease,  but  he  may  also  be  entitled  to  have  a  reduction  of 
the  rent  to  the  extent  of  his  injury  through  the  fraud  or  recoup 
in  an  action  by  the  lessor  for  rent  the  damages  occasioned  by  the 
fraud.**  Thus  in  case  of  a  lease  of  a  farm,  if  the  lessor  fraudu- 
lently misrepresents  the  number  of  acres  fit  for  cultivation,  the 
lessee  is  entitled  to  have  a  reduction  in  the  rent  to  the  extent  that 
the  quantity  falls  short  of  the  representation.**  The  tenant  on  dis- 
covery of  the  fraud  must  exercise  his  right  of  rescission  promptly 
and  his  remaining  in  possession  is  a  waiver  of  the  right  to  rescind.*' 
Where  the  lessor  avoids  a  lease  for  the  fraud  of  the  lessee  it  has 
been  held  that  he  may  recover  possession  by  the  summary  proceed- 
ing given  landlords  to  recover  possession  from  a  tenant  wrongfully 

10.  Visalia  Gaa,  etc.,  Co.  v.  Sims,  p.  932  et  seq. ;  Fraud  and  Deceit,  vol. 
104  Cal  326,  37  Pac.  1042,  43  A.  S.   12,  p.  404  et  seq. 

R.  105.  14.  Morton  v.  Hanes,  162  Mich.  366, 

11.  FuUer  v.  Sweet,  30  Mich.  237,  18  127  N.  W.  269,  139  A.  S.  R.  566 ; 
Am.  Rep.  122;  Clary  v.  O'Shea,  72  Mitchell  v.  Zimmerman,  4  Tex.  75,  51 
Minn.  105,  75  N.  W.  115,  71  A.  S.  R.  Am.  Dec.  717. 

465.  15.  Morton  v.  Hanes,  162  Mich.  366, 

12.  ColHns  ▼,  Abel,  151  Ala.  207,  127  N.  W.  269,  139  A.  S.  R.  566; 
44  So.  109, 125  A.  S.  R.  24.  Mitchell  v.  Zimmerman,  4  Tex.  75,  51 

13.  Sass  V.  Thomas,  6  Indian  Ter.   Am.  Dec.  717. 

60,   89   S.   W.   656,   11   L.R.A.(N.S.)        16.  Mitchell  v.  Zimmerman,  4  Tex. 
260 ;  Rorer  Iron  Co.  v.  Trout,  83  Va.   75,  51  Am.  Dec.  717. 
397,  2  S.  E.  713,  5  A.  S.  R.  285.    See       17.  Morton  v.  Hanes,  162  Mich.  366, 
CANCET.LATION    OF   INSTRUMENTS,   vol.    127  N.  W.  269,  139  A.  S.  R.  566. 
4,  p.  486  et  seq.;  Contracts,  vol.  6, 
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holding  over.^^  A  lease  entered  into  without  a  full  understanding 
of  its  terms  may  be  ratified  thereafter  by  the  lessor  so  as  to  make 
it  binding  upon  him  as  if  it  was  fully  understood  before  its  execu- 
tion, and  his  receipt,  without  objection,  of  the  rent  is  such  a  ratifi- 
cation.** 

42«  What  Constittttes  Fraud. — ^It  is  a  general  rule  that  the  affirma- 
tion of  what  one  does  not  know  or  believe  to  be  true  is  equally,  in 
morals  and  law,  as  unjustifiable  as  the  affirmation  of  what  is  known 
to  be  positively  false,*®  and  this  rule  has  been  applied  to  representa- 
tions by  a  lessor  as  to  facts  not  supposed  in  law  to  be  equally 
within  the  knowledge  of  the  lessee.  Thus  it  has  been  held,  in  case 
of  the  lease  of  a  farm,  that  the  number  of  acres  fit  for  cultiva- 
tion is  not  necessarily  a  fact  of  which  it  can  be  said  that  the  means 
of  information  are  equal,  but  is  one  of  which  the  lessor  is  supposed 
to  have  superior  means  of  information,  and  his  misrepresentation  in 
this  respect  may  be  deemed  fraudulent  in  law,  though  it  may  not 
have  been  knowingly  false.  And  this  has  been  held  true  though 
the  lessee  may  have  been  upon  the  premises  prior  to  the  execution 
of  the  lease.  ^  In  case  of  a  lease  of  mining  lands  where  the  rent 
is  solely  based  on  a  royalty  upon  the  ore  mined,  misrepresentations 
by  the  lessee  as  to  the  preparations  they  had  made  and  were  about 
to  make  to  mine,  and  the  amount  of  royalties  the  lessor  would  receive, 
have  been  considered  such  misrepresentations  of  material  facts  as  to 
entitle  the  lessor  to  avoid  the  lease.*  The  concealment  of  facts  known 
to  the  lessor  and  unknown  and  not  obvious  to  the  lessee  and  which 
seriously  impair  the  value  of  the  lease  may  constitute  fraud  on  the 
part  of  the  lessor.*  In  this  connection  it  is  to  be  noted  that  the 
concealment  of  defects  in  the  demised  premises  may  render  the  land- 
lord liable  for  the  resulting  injuries  to  the  tenant.^ 

43.  Reformation  of  Lease. — ^Under  the  general  principles  of  equity 
relating  to  the  reformation  of  instruments,*  it  is  well  recognized  that 
if  a  lease,  through  fraud  or  mutual  mistake,  fails  to  express  the 
intention  of  the  parties  thereto,  it  may  be  reformed,  in  equity,  upon 
parol  testimony,  to  effect  such  intention,  where  the  proof  of  the  fraud 
or  mistake  and  what  the  real  agreement  was  is  clear,  satisfactory,  and 

18.  Saas  y.  Thomas,  6  Indian  Ter.       1.  Mitchell  v.  Zimmerman,  4  Tex.  75, 
60,  89  S.  W.  656, 11  L.R.A.(N.S.)  260  51  Am.  Dec.  717. 

and  note.    See  infra,  par.  704  et  seq.,  2.  Rorer  Iron  Co.  v.  Trout,  83  Va. 

as  to  summary  proceedings  by  land-  397,  2  S.  E.  713,  5  A.  S.  R.  285. 

lords  generally.  3.  Morton  ▼.  Hanes,  162  Mich.  366^ 

19.  Anderson  v.  Anderson,  251  lU.  127  N.  W.  269,  139  A.  S.  R.  566. 
415,  96  N.  E.  265,  Ann.  Cas.  1912C  4.  See  infra,  par.  268  et  seq. 
556.  5.  See    RxFOBiuinov    ov 

20.  See  Fraud  akd  Dbobis,  voL  12,  mints. 
p.  337. 
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convincing.*  And  it  has  been  held  that  where,  on  a  reletting  of 
the  premises,  the  lessor  engages  by  parol  to  insert  in  the  lease  a 
provision  that  the  rent  should  cease  if  the  premises  were  casually 
burned,  which  provision  is  inadvertently  omitted,  an  injunction  will 
lie  on  behalf  of  the  lessee  to  restrain  the  lessor  from  proceeding  at 
law  to  recover  the  rent  subsequent  fo  the  burning  of  the  premises.^ 
If  the  agent  of  a  lessor  exceed  his  powers,  and  make  an  agreement 
which  he  was  not  authorized  to  make,  the  principal  must  either 
repudiate  the  lease  altogether,  or  he  must  consider  himself  bound 
by  the  stipulations  in  favor  of  the  other  party,  which  should  have 
been  contained  therein.  The  lessor  cannot  be  permitted  to  affirm  so 
much  of  the  agreement  as  was  for  his  own  benefit,  and  to  disaffirm 
so  much  as  provided  for  the  protection  of  the  rights  of  the  other 
parties.^  In  the  absence  of  clear  proof  that  a  lease  does  not  contain 
the  real  agreement  between  the  lessor  and  lessee,  or  of  fraud  or  mis- 
tate,  the  instrument  will  not  be  reformed.* 

44.  Alteration  of  Lease. — ^In  case  of  all  executory  instruments  the 
rule  is  that  the  unauthorized  alteration  of  such  an  instrument  in  a 
material  part  by  one  not  a  stranger  to  it-  operates  as  a  destruction 
of  the  instrument  so  that  no  rights  can  be  proved  by  it.*^  There 
is,  however,  a  well  recognized  distinction  in  this  connection  between 
this  class  of  instruments  and  those  which  merely  evidence  a  com- 
pleted and  fully  executed  transaction  and  even  between  those  parts 
of  the  same  instrument  which  are  as  to  some  parts  executory,  and 
as  to  others  executed,  in  the  sense  of  being  a  mere  memorial  of  an 
accomplished  and  existing  fact.**  A  lease  in  this  connection  is  usu- 
ally executory  in  part  and  executed  in  part;  it  is  executed,  it  would 
seem,  in  so  far  as  it  creates  an  estate  in  the  lessee  and  executory  in 
so  far  as  the  covenants  and  agreements  of  the  parties  are  concerned,*' 
and  so  an  alteration  in  a  material  part  of  a  lease  for  a  term  of  years 
by  the  lessor  would  destroy  his  right  to  recover  the  rent  reserved,** 
and  such  an  alteration  by  a  lessee  would  deprive  him  of  any  right 
to  sue  for  a  breach  of  the  lessor's  executory  agreements.**  There 
is  early  English  authority  for  the  view  that  a  material  alteration 
in  a  lease  by  the  lessee  will  not  destroy  his  leasehold  estate  there- 

6.  Gates  v.  Green,  4  Paige  (N.  Y.)    355,  27  Am.  Dec.  68. 
355,  27  Am.  Dec.  68.  9.  Note:  65  A.  S.  R.  520. 

Notes:  27  Am.  Dec.  72;  65  A.  S.  R.  10.  See    Alteration    of    Instru- 

520.  MBNTS,  vol.  1,  p.  990. 

7.  Gates  v.  Green,  4  Paige  (N.  Y.)  11.  See    Ai/teratioh    ov    Instbu- 
355,  27  Am.  Dec.  68.    See  infra,  par.  mbnts,  vol.  1,  p.  999. 

465  et  seq.,  as  to  the  general  liability  12.  Lewis  v.  Payn,  8  Cow.  (N.  Y.) 

of  a  tenant  for  rent,  when  the  demised  71, 18  Am.  Dec.  427. 

building  is  destroyed  by  fire  or  other  13.'  Lewis  v.  Payn,  8  Cow.  (N.  Y.) 

casualty.  71,  18  Am.  Dec.  427. 

8.  Gates  v.  Green,  4  Paige  (N.  Y.)  14.  Note:  32  L.R.A.(N.S.)   289, 
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under;  *•  on  the  other  hand,  it  has  been  held  in  this  country  that 
a  material  alteration  by  the  lessee  will  terminate  his  estate  under 
the  lease  and  authorize  the  lessor  to  enter  and  treat  the  lessee  there- 
after as  a  trespasser/*  as  where  the  lessee  struck  out  or  erased  a  pro- 
vision in  the  lease  for  re-entry  by  the  lessor.*'  Where  a  lease  is  exe- 
cuted in  duplicate,  each  party  receiving  one,  both  are  originals  and 
the  fraudulent  alteration  of  one  of  them,  by  the  party  holding  it, 
does  not  destroy  his  estate  or  rights  under  it,  if  the  other  remains 
intact.** 

Illegality  of  Lease 

45.  In  GeneraL — The  general  principles  of  the  illegality  of  con- 
tracts violative  of  public  policy  as  evidenced  by  the  written  or  imwrit- 
ten  law  *•  have  frequently  been  applied  to  leases,  and  it  is  the  well 
recognized  general  rule  that  the  courts  will  not  enforce  the  terms 
of  a  lease  where  the  premises  are  let  with  the  knowledge  and  intent 
of  both  parties  that  they  are  to  be  used  for  an  illegal  purpose.*^ 
And  the  view  has  been  taken  that  the  contract  is  equally  ille.ejal 
whether  the  object  of  the  parties  was  carried  into  effect  or  not.*  The 
principle  that  the  courts  will  not  enforce  the  terms  of  a  lease  of 
premises  to  be  used  for  an  illegal  purpose  has  most  frequently  been 
applied  in  actions  by  the  lessor  to  recover  rent,  and  a  recovery  in 
such  actions  denied ;  *  still  in  pursuance  of  the  general  rule  that  a 
court  will  not  afford  relief  to  either  party  to  an  illegal  contract,  it 
has  been  held  that  a  lessee  of  property  to  be  used  for  an  illegal  pur- 
pose who  is  compelled  to  pay  a  rent  note  because  of  its  transfer  by 
the  lessor  to  an  innocent  holder  cannot  hold  the  lessor  liable  for  the 
amount  paid,  on  the  theory  that  the  negotiation  of  the  invalid  note 

16.  Lewis  V.  Payn,  8  Cow.  (N.  Y.)  N,  Cas.  666,  36  E.  C.  L.  264,  6  Bing. 

71, 18  Am.  Dec.  427  (referring  to  early  N.  Cas.  324,  37  E.  C.  L.  398,  7  Scott 

English  authority).  779,  8  Soott  609,  15  Eng.  RuL  Cas. 

16.  Bliss  V.  Mclntyre,  18  Vt.  466,  473. 

46  Am.  Dec.  165.  Notes:    12    L.R.A.(N.S.)    605;    19 

Note:  32  L.R.A.(N.S.)  289.  L.R.A.(N.S.)    662;    39    L.R.A.(N.S.) 

17.  Bliss  V.  Mclntyre,  18  Vt  466,  1104;  8  Ann.  Cas.  181;  Ann.  Cas. 
46  Am.  Dec.  165.  1914B  806 ;  15  Eng.  Rul.  Cas.  482. 

18.  Jones  v.  Hoard,  59  Ark.  42,  26  1.  Gas  Light,  etc.,  Co.  v.  Turner,  5 
S.  W.  193,  43  A.  S.  R.  17;  Lewis  v.  Bing.  N.  Cas.  666,  35  E.  C.  L.  264, 
Payn,  8  Cow.  (N.  Y.)  71,  18  Am.  Dec.  6  Bing.  N.  Cas.  324,  37  E.  C.  L.  398, 
427.  7  Scott  779,  8  Scott  609,  15  Eng.  Rul. 

19.  See  Contracts,  vol.  6,  p.  692  Cas.  473. 

et  seq.,  as  to  illegal  contracts  generally.       2.  Kessler  ▼.  Pearson,  126  Ga.  725, 

20.  Milton  V.  Haden,  32  Ala.  30,  70  55  S.  E.  963,  8  Ann.  Cas.  180. 

Am.   Dec.   523;    Kessler   v.   Pearson,       Notes:  19  L.R.A.(N.S.)  662;  8  Ann. 

126  Ga.  725,  55  S.  E.  963,  8  Ann.  Cas.  181. 

Cas.  180;  Milne  v.  Davidson,  6  Mart.       And     see     generally     cases     cited 

N.   S.   (La.)   409,  16  Am.  Dec.  189;    throughout  this  section. 

Gas  Light,  etc.,  Co.  v.  Turner,  5  Bing. 
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was  wrongful.'  It  would  seem  that  the  fabt  that  the  premises  were 
let  to  be  used  for  an  illegal  purpose  will  not  prevent  the  lessor  from 
recovering  the  possession,  as  in  such  a  case  he  would  not  have  to 
rely  on  the  illegal  contract.^  The  question  as  to  the  right  of  a  lessor 
to  terminate  the  lease  where  the  lessee  uses  the  premises  for  an  unlaw- 
ful purpose  is  discussed  in  another  place,'  as  is  also  the  criminal 
liability  of  the  lessor  for  an  unlawful  use  of  the  premises.' 

46.  Proof  of  Illegality  of  Purpose. — ^Althou^  a  written  lease  of 
premises  is  innocent  and  legal  on  its  face,  it  is  proper  to  show  by 
extrinsic  evidence  that  the  lessor  had  knowledge  of  the  immoral  pur- 
poses to  which  the  premises  were  to  be  put  and  that  he  contracted 
with  reference  therAo.  Such  evidence  does  not  vary  the  terms  of  the 
lease,  but  shows  that  the  lease  is  illegal  and  wholly  void,'  and  extrin- 
sic evidence  of  the  illegal  purpose  to  which  the  premises  were  to  be 
put  is  admissible  though  the  lease  is  under  seal,'  and  though  the  lease 
contains  an  express  covenant  that  the  premises  shall  not  be  used  for 
an  unlawful  purpose.'  Evidence  of  the  acts  and  conduct  of  the 
parties  to  the  contract,  both  before  and  after  making  the  lease,  should 
be  allowed  to  go  to  the  jury,  so  that  they  may  determine  the  knowl- 
edge and  intent  of  the  piurties  in  making  the  contract.^'  And  in 
regard  to  the  question  of  the  landlord's  knowledge  of  the  use  to 
which  the  premises  were  to  be  subjected,  it  has  been  held  proper  to 
show  the  general  bad  reputation  of  the  house  prior  to  and  at  the 
time  of  the  making  of  ^e  lease,  for  the  purpose  of  showing  that 
the  landlord  had  knowledge  of  the  use  intended  to  be  made  of  the 
premises  and  of  showing  his  intent  in  making  the  lease.^^ 

47.  Application  of  General  Rule. — The  rule  that  the  courts  will  not 
enforce  tie  terms  of  a  lease  or  permit  the  landlord  to  recover  rents 
where  the  premises  are  let  to  be  used  fof  an  illegal  purpose  has 
frequently  been  applied  where  the  premises  are  let  to  be  used  for 
the  purpose  of  prostitution ;  **  but  if  the  keeping  of  such  houses  is 
licensed  and  regulated  by  law,  the  rule  is  not  applicable.*'  In  a 
recent  English  case  it  was  held  that  where  a  landlord's  agent  let  a 
flat  to  a  woman  whom  he  knew  to  be  the  kept  mistress  of  a  certain 

,3.  Kolpke  v.  Peper,  155  la.  687, 136  Cas.  473. 
N.  W.  902,  41  L.R.A.(N.S.)  773.  9.  Note:  8  Ann.  Cas.  181. 

4.  15  Eng.  Rttl.  Cas.  473  (statement  10.  Kessler  v.  Pearson,  126  Ga.  725, 
of  rule).  55  S.  E.  963,  8  Ann.  Cas.  180. 

5.  See  infra,  par.  641.  11.  Note:  8  Ann.  Cas.  181. 

6.  See  supra,  par.  7.  12.  Kessler  v.  Pearson,  126  Ga.  725, 

7.  Note:  8  Ann.  Cas.  181.  And  see  55  S.  E.  963,  8  Ann.  Cas.  180.  See 
Contracts,  vol.  6,  p.  818;  Deeds,  vol.  also  Spragne  v,  Rooney,  82  Mo.  493, 
8,  p.  972;  EvTOENCE,  vol.  10,  p.  1062.  52  Am.  Rep.  383. 

8.  Gas  Light,  etc.,  Co.  v.  Turner,  5  Notes:  32  Am.  Rep.  125;  8  Ann. 
Bing.  N.  Cas.  666,  35  E.  C.  L.  264,   Cas.  181. 

6  Bing.  N.  Cas.  324,  37  E.  C.  L.  398,       13.  Note:  8  Ann.  Cas.  182. 

7  Scott  779,  8  Scott  609,  16  Eng.  Rul. 
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man,  the  agent  supposing  that  the  rent  would  be  paid  with  the  man's 
money  and  would  come  through  her  being  a  kept  woman,  and  the 
agent  knew  that  the  man  went  constantly  to  the  flat  to  visit  her,  the 
landlord  could  not  recover  the  rent,  as  the  flat  was  let  for  an  immoral 
purpose.  ^^  Belief  has  also  been  denied  where  the  premises  were  let 
for  the  illegal  sale  of  liquors  thereon,^*  or  for  the  purpose  of  unlaw- 
fully maintaining  thereon  a  gambling  house;  ^*  or  for  the  express 
purpose  of  being  used  by  the  defendant  in  drawing  oil  of  tar  and 
boiling  oil  and  tar,  contrary  to  the  provisions  of  a  statute.^^  It  has 
been  held  that  a  contract  whereby  one  party  leases  to  another  the 
shore  or  space  between  high  and  low  water  mark,  a  part  of  the  bed 
of  a  navigable  stream  the  title  to  which  is  in  tUe  state  in  trust  for 
the  public,  and  the  riparian  rights  which  are  concurrent  with  the 
rights  of  other  inhabitants  of  ti^e  state  and  must  be  exercised  sub- 
ject to  the  rights  of  others  is  void,  as  being  illegal  and  contrary  to 
public  policy.^®  Where  a  statute  required  the  owner  or  proprietor 
of  a  tenement  or  flat  building  to  equip  the  same  with  fire  escapes, 
making  the  failure  to  do  so  a  misdemeanor,  it  has  been  held  tiiat 
a  lease  of  a  flat  in  a  building  not  so  equipped  is  so  tainted  with  illegal- 
ity as  to  deprive  the  lessor  of  the  right  to  recover  the  rent.^*  Where 
a  municipal  corporation  has  the  power  to  prohibit  the  maintenance 
of  a  private  hospital  within  its  limits,'®  and  where  a  contract  having 
for  its  object  the  violation  of  a  valid  municipal  ordinance  is  deemed 
illegal  to  the  same  extent  as  a  contract  in  violation  of  a  statute,^ 
it  has  been  held  that  a  lease  of  a  house  to  be  used  for  a  private  hos- 
pital in  violation  of  a  municipal  ordinance  was  illegal.'  Though 
a  lease  contemplates  the  sale  of  a  commodity  with  regard  to  the  sale 
and  production  of  which  the  lessor  has  entered  into,  with  third  per- 
sons, an  unlawful  trust  or  monopoly,  this  does  not  render  the  lease 

14.  UpfiU  V.  Wright,  [1911]  1  K.  B.  16.  Note:  19  L.R.A.(N.S.)  663. 
(Eng.)  506,  21  Ann.  Cas.  834.  This  17.  Gas  Light,  etc.,  Co.  v.  Turner^ 
case  decides  a  question  which  does  not  5  Bing.  N.  Cas.  666,  35  E.  C.  L.  264, 
seem  heretofore  to  have  been  presented  6  Bing.  N.  Cas.  324,  37  E.  C.  L.  398, 
to  the  courts  for  determination.  The  7  Scott  779,  8  Scott  609,  15  Eng.  Rul. 
court,  after  speaking  of  the  rule  that  Cas.  473. 

rent  cannot  be  collected  where  premises      18.  Escambia  Land,  etc.,  Co.  v.  Ferry 
are  knowingly  let  for  an  immoral  pur-  Pass  Inspectors,  etc.,  Ass'n,  59  Fla. 
pose  such  as  prostitution,  says  that  it  239,  52  So.  715,  138  A.  S.  B.  12L 
makes  no  difference  whether  the  person       19.  Leuthold  v.  Stickney,  116  Minn, 
to  whom  such  premises  are  let  is  a  299,  133  N.  W.  856,  Ann.  Cas.  1913B 
common  prostitute  or  merely  the  mis-  405  and  note,  39  L.R.A.(N.S.)  231. 
tress  of  one  man,  as  in  either  case  they      20.  See  Hospitals,  vol.  13,  p.  953 ; 
are  let  for  an  immoral  purpose  and  Municipal  Corporations. 
therefore  rent  is  not  recoverable.    See      1.  See  Contracts,  vol.  6,  pp.  699- 
21  Ann.  Cas.  837  note.  700. 

15.  Kolpke  V.  Peper,  155  la.  687, 136      2.  Milne  ▼.  Davidson,  5  Mart  N.  S. 
N.  W.  902,  41  L.E.A.(N.S.)  773.  (La.)  409, 16  Am.  Dec  189. 

Note:  19  L.R.A.(N.S.)  663. 
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• 

tUegaJ;  as  the  unlawful  agreement  between  the  lessor  and  such  third 
persons  is  only  incidentally  or  indirectly  connected  with  the  lease 
and  does  not  taint  the  latter  with  illegality.* 

48.  Extent  of  Participation  by  Lessor  in  Illegal  Purpose. — On  the 
general  question  as  to  whether  a  contract  which  in  itself  is  lawful 
is  rendered  illegal  because  one  party  may  know  that  the  other  intends 
to  further  an  illegal  purpose  by  means  of  the  contract,  the  decisions 
are  neither  clear  nor  in  accord.^  A  number  of  cases  take  the  broad 
view,  and  this  seems  to  be  the  established  English  rule,  that  knowl- 
edge on  the  part  of  the  lessor  at  the  time  of  the  letting  that  the  lessee 
intends  to  use  the  demised  premises  for  an  illegal  use,  and  that  the 
premises  are  so  used,  will  defeat  his  recovery  of  rent.*  According 
lo  what  would  seem  to  be  the  better  view,  however,  especially  in  this 
«)untry,  the  mere  fact  that  the  lessor  may  know  or  have  information 
leading  him  reasonably  to  believe  that  the  lessee  will  use  the  premises 
for  an  illegal  purpose  will  not  render  the  lease  illegal  so  as  to  pre- 
vent the  lessor  from  recovering  the  rent  by  legal  proceedings  if  he 
did  not  agree  that  the  premises  should  be  so  used  or  let  them  for 
that  purpose ;  •  that  in  order  to  defeat  a  recovery  for  rent  by  the 
Vessor  it  must  be  shown  that  he  participated  in  some  degree,  however 
dlight,  in  the  wrongful  purpose  and  intended  that  the  property  should 
be  so  used ;  that  mere  indifference  on  his  part  as  to  the  intended  use 
of  the  premises  is  not  sufficient  to  bar  his  recovery.'  As  has  been 
well  said,  the  lessor  is  not  the  keeper  of  the  conscience  of  the  lessee, 
and  has  no  police  control  over  him  in  such  matters,  and  mere 
knowledge  on  the  lessor's  part  that  the  lessee  will  use  the  premise.^ 
for  an  unlawful  purpose  does  not  make  the  lessor  a  participant  in 
that  purpose;  for  mere  knowledge  that  the  lessee  may  or  will  use 
the  premises  for  an  unlawful  purpose  is  not  of  itself  sufficient  to  show 
that  the  lessor  intended  that  they  must  or  shall  be  so  used.  The 
lessee  might  change  his  mind  and  use  the  leased  premises  for  a 
lawful  purpose.®  And  a  fortiori  the  fact  that  during  the  lease  the 
lessor  acquires  knowledge  that  the  lessee  is  using  the  premises  for 
an  illegal  use,  where  he  had  no  knowledge  of  the  intended  illegal 
use  at  the  time  of  the  demise,  would  not  affect  his  right  to  recover 
the  rent,  if  he  has  not  been  in  default  in  terminating  the  lease  or 

3.  Joseph  Schlitz  Brewing  Co.  v.  son,  126  Ga.  725,  56  S.  E.  963,  8  Ann. 
Nielson,  77  Neb.  868,  110  N.  W.  746,  Cas.  180;  Harbison  v.  Shirley,  139  la. 
8  L.R.A.(N.S.)  494,  605,  117  N.  W.  963,  19  L.R.A.(N.S.) 

4.  See  Contracts,  vol.  6,  p.  695.  662. 

6.  Upfill  V.  Wright,  [1911]  1KB.  Note:  19  LJl.A.(N.S.)  663. 

(Eng.)  606,  21  Ann.  Cas.  834.  7.  Harbison  v.  Shirley,  139  la.  605, 

Notes:    19    L.R.A.(N.S.)    663;    39  117  N.  W.  963,  19  L.R.A.(N.S.)  662. 

L.R.A.(N.S.)  1104;  8  Ann.  Cas.  181.  Note:  19  L.R.A.(N.S.)  663. 

6.  Ashford  v.  Mace,  103  Ark.  114,  8.  Ashford  v.  Mace,  103  Ark.  114, 

146  S.  W.  474,  Ann.  Cas.  1914B  804,  146  S.  W.  474,  Ann.  Cas.  1914B  804, 

39L.R.A.(N.S.)  1104;Kesslerv.  Pear-  39  L.R.A.(N.S.)  1104. 
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otherwise.*  If,  however,  the  landlord,  after  he  is  made  aware  of  the 
ill^al  use  of  his  premises,  does  any  affirmative  act  indicating  his 
sanction  of  the  illegal  practices  of  his  tenant,  he  becomes  in  pari 
delicto  with  him,  and  courts  will  not  lend  any  aid  in  the  collection 
of  the  rent ;  ^^  and  where  a  periodical  tenancy  had  been  created  and 
the  lessor  failed  to  terminate  the  lease  after  knowledge  that  the  lessee 
was  using  the  premises  for  an  unlawful  purpose,  his  right  to  recover 
the  rent,  falling  due  after  he  could  have  terminated  the  lease  by 
due  notice,  has  been  denied.^^  Mere  fear  or  suspicion  on  the  part 
of  a  lessor  that  the  lessee  intends  to  use  the  premises  for  the  illegal 
saJe  of  liquor,  which  would  under  the  statute  subject  the  property  to 
liability  for  a  fine,  would  not  render  unenforceable  on  ihe  ground 
of  illegality  a  bond  with  sureties  whereby  the  lessee  undertakes  to 
hold  the  lessor  harmless  from  any  expenditure  or  cost  because  of  the 
unlawful  sale  of  liquors  on  the  premises.^' 

Entry  under  Invalid  Leases 

49.  In  General. — The  authorities  agree  that  from  the  entry  and 
occupation  and  payment  of  rent  under  a  void  lease,  as  in  case  of  a 
lease  invalid  by  reason  of  a  noncompliance  with  the  statute  of  frauds, 
there  results  a  legal  relation  of  landlord  and  tenant  between  the  owner 
and  the  occupant  of  the  land.  The  tenaacy  is  not  created  by  the 
defective  written  lease,  but  it  is  implied  by  the  law  from  the  occu- 
pancy of  the  premises  and  the  payment  and  receipt  of  the  rent  there- 
for.*' In  such  a  case  it  would  be  unjust  and  fraudulent  to  permit 
the  landlord,  after  agreeing  that  the  tenant  might  enter  and  occupy 
his  premises  on  condition  of  paying  him  rent,  and  the  latter  enters 
and  complies  therewith,  then  to  treat  the  tenant  as  a  trespasser.  The 
statute  of  frauds  was  not  passed  to  enable  landowners  to  perpetrate 
frauds  or  exercise  bad  faith.  The  agreement  in  such  a  case  is  void 
at  the  option  of  the  parties,  or  either  of  them ;  but  if  they  both  see 
fit  to  engage  in  the  execution  of  its  terms,  and  do  acts  under  it, 
they  may  thereby  establish  such  a  relation  between  themselves  as  the 
law  will  recognize  and  enforce.**  And  it  is  well  settled  that  the  lessee 
is  entitled  to  reap  the  crops  planted  by  him  before  the  leissor  has 

9.  Kessler  v.  Pearson,  126  Ga.  725,       13.  Falck  v.  Barlow,  110  Md.  169, 
55  S.  E.  963,  8  Ann.  Cas.  180.  72  Atl.  678,  17  Ann.  Cas.  538;  Good- 
Notes:    12    L.R,A.(N.S.)    605;    19   win  v.  Clover,  91  Minn.  438,  98  N.  W. 

L.R.A.(N.S.)  663;  8  Ann.  Cas.  181.     322,  103  A.  S.  R.  517;  Rosenblat  v. 

10.  Kessler  v.  Pearson,  126  Ga.  725,  Perkins,  18  Ore.  156,  22  Pae.  598,  6 
55  S.  E.  963,  8  Ann.  Cas.  180.  L.R. A.  257 ;  Dnke  v.  Harper,  6  Yerg. 

Note:  8  Ann.  Cas.  181.  (Tenn.)  280,  27  Am.  Dee.  462. 

11.  Notes:  19  L.R.A.(N.S.)   663;  8       Note:  42  Am.  Dec.  122. 

Ann.  Cas.  181.  14.  Rosenthal   v.   Perkins,   18   Ore. 

12.  Harbison  v.  Shirley,  139  la.  605,  156,  22  Pac.  598,  6  L.R.A.  257. 
117  N.  W.  963,  19  L.R.A.(N.S.)  662. 

574 


16  R.  C.  L.  LANDLORD  AND  TENANT  §  50 

taken  proper  steps  to  terminate  the  tenancy.^^  Likewise  the  perennial 
products  such  as  a  natural  crop  of  hay  would  belong  to  the  tenant 
and  the  landlord  would  have  no  right  before  the  tenancy  has  been 
terminated  by  proper  demand  and  notice  to  enter  and  harvest  and 
remove  the  hay.^*  But  if  the  landlord  refuses  to  recognize  the  right 
of  the  lessee  to  enter  under  the  invalid  lease  he  incurs  no  liability 
to  the  lessee.  Thus  no  recovery  can  be  had  for  time  lost  and  expenses 
incurred  in  an  attempt  to  take  possession  of  a  leasehold  under  a 
contract  void  under  the  statute  of  frauds,  which  the  property  owner 
refused  to  carry  out^' 

50.  Character  of  Tenancy  Arising  from  Entry  under  Invalid 
Lease. — ^Where  a  person  enters  into  the  occupation  of  land  under  an 
invalid  lease  the  authorities  agree  that  the  relation  of  landlord  and 
tenant  results.*®  The  difficult  question  in  such  a  case  is  the  deter- 
mination of  the  character  of  such  a  tenancy.  It  would  seem  on  prin- 
ciple that  the  tenancy  in  its  incipiency,  in  the  absence  of  statutory 
provision,  should  be  regarded  as  a  tenancy  at  will,**  and  the  same 
would  be  true  when  a  lessee  remains  in  possession  after  the  expira- 
tion of  his  term  under  an  invalid  lease  for  a  further  term.*^  Where, 
however,  after  entry  under  an  invalid  lease  for  a  term  of  years  reserv- 
ing a  yearly  rent,  though  such  rent  is  payable  in  one  or  more  instal- 
ments, and  one  or  more  instalments  are  received  and  accepted  as  such 
by  the  owner,  the  tenant  according  to  the  weight  of  authority  becomes 
a  tenant  from  year  to  year.*    On  the  other  hand,  where  the  invalid 

15.  Goodwin  v.  Clover,  91  Tlinn.  438,  *  20.  Brodner  v.  Swirsky,  86  Conn.  32, 
98  N.  W.  322,  103  A.  S.  R.  517.  84  Atl.  104,  42  L.R.A.(N.S.)  654. 

16.  Goodwin  v.  Clover,  91  Minn.  438,  1.  Smith  v.  Homback,  4  Litt.  (Ky.) 
98  N.  W.  322,  103  A.  S.  R.  517.  232,  14  Am.  Dec.  122;   Anderson  v. 

17.  Boone  v.  Coe,  153  Ky.  233,  154  Critcher,  11  GiU  &  J.  (Md.)  450,  37 
8.  W.  900,  51  L.R.A.(N.S.)  907.  Am.  Dec.  72;  Falek  v.  Barlow,  110  Md. 

18.  See  supra,  preceding  paragraph.    159,  72  Atl.  678,  17  Ann.  Cas.  538 ; 

19.  Crommelin  v.  Thiess,  31  Ala.  412,  Morrill  v.  Mackman,  24  Mich.  279,  9 
70  Am.  Dec.  499;  McLean  v.  Benton,  Am.  Rep.  124;  Fuller  v.  Sweet,  30 
73  Cal.  329,  14  Pac.  879,  2  A.  S.  R.  Mich.  237,  18  Am.  Rep.  122;  Hunting- 
814;  Smith  v.  Homback,  4  Litt.  (Ky.)  ton  y.  Parkhurst,  87  Mich.  38,  49  N. 
232,  14  Am.  Dec.  122;  Goodwin  v.  W.  597,  24  A.  S.  R.  146;  Scully  v. 
Clover,  91  Minn.  438,  98  N.  W.  322,  Murray,  34  Mo.  420,  86  Am.  Dec.  116 ; 
103  A.  S.  R.  517 ;  Talamo  v.  Spitz-  Reeder  v.  Sayre,  70  N.  Y.  180,  26  Am, 
miUer,  120  N.  Y.  37,  23  N.  E.  980,   Rep,  567;  Coudert  v.  Cohn,  118  N.  Y. 

17  A.  S.  R.  607,  8  L.R.A.  221;  Bris-  309,  23  N.  E.  298,  16  A.  S.  R.  761,  7 
ton  V.  Carriger,  24  Okla.  324,  103  Pac.  L.R. A.  69 ;  Talamo  v.  Spitzmiller,  120 
596,  25  L.R.A.(N.S.)  451;  McDowell  N.  Y.  37,  23  N.  E.  980, 17  A.  S.  R.  607, 
V.  Simpson,  3  Watts  (Pa.)  129,  27  8  L.R.A.  221;  Gladwell  v.  Holcomb,  60 
Am.  Dec.  338;  Arbenz  v.  Exley,  52  Ohio  St.  427,  54  N,  E.  473,  71  A.  S.  R 
W.  Va.  476,  44  S.  E.  149,  61  L.R.A.  724;  Rosenblat  v.  Perkins,  18  Ore 
957.  156,  22  Pac.  598,  6  L.R.A.  257;  Mc 

Notes:  42  Am.  Dec.  133;  17  A.  S.  Dowell  v.  Simpson,  3  Watts  (Pa.)  129 
R.  754;  42  L.R.A.(N.S.)  648;  17  Ann.   27  Am.  Dec.  338;  Duke  v. 'Harper,  6 
Cas.  543.  Yerg.  (Tenn.)  280,  27  Am.  Dec.  462 
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lease  reserves  a  rent  payable  in  monthly  instalments,  and  the  tenant 
pays  and  the  landlord  accepts  one  or  more  monthly  instalments,  there 
is  authority  for  the  position  that  the  tenancy  would  become  one  from 
month  to  month.^  It  is  expressly  provided  by  statute  in  some  juris- 
dictions that  an  oral  lease  invalid  for  noncompliance  with  the  statute 
of  frauds  has  the  effect  of  creating  a  tenancy  at  will,*  still  where 
the  lessee  is  permitted  to  continue  his  occupation  and  the  lessor  receives 
payment  of  instalments  of  the  rent  reserved,  some  authorities  hold 
that  a  tenancy  from  year  to  year  or  month  to  month,  according  to 
the  character  of  the  rent  paid,  is  thereby  created.*  In  other  juris- 
dictions, however,  under  such  statutes  the  courts  have  denied  that 
any  estate  greater  than  an  estate  at  will  is  created  by  an  entry  and 
payment  of  rent  under  such  invalid  lease.^  Some  statutes  provide 
that  where  a  lease  is  not  in  writing  as  required  by  the  statute,  it 
shall  be  good  for  the  first  year  of  the  term ;  •  and  either  party  is 
entitled  to  terminate  it  at  the  end  of  the  first  year  by  giving  notice 
during  the  year.' 

51.  Terms  of  Tenancy  Generally. — ^In  case  of  an  entry  under  a 
lease  invalid  by  reason  of  the  statute  of  frauds,  the  law  implies  as 
a  general  rule  a  tenancy  of  similar  import  as  to  terms  to  that  of  the 
invalid  lease.  It  is  a  reasonable  inference  in  such  case,  from  the 
circumstances,  that  the  parties  intended  a  tenancy  on  the  terms  of 
the  original  agreement,  and  the  law  implies  a  new  contract  between 
the  parties  corresponding  therewith,  so  far  As  it  is  not  in  conflict 

Barlow  ▼.  Wainwright,  22  Vt.  88,  52  S.  E.  836,  26  L.R.A.  33;  Whitney  v. 
Am.  Dec.  79;  Rich  v.  Bolton,  46  Vt.  Swett,  22  N.  H.  10,  53  Am.  Dec  228; 
84,  14  Am.  Rep,  615;  Sartwell  v.  McDowell  v.  Simpson,  3  Watts  (Pa.) 
Sowles,  72  Vt.  270,  48  Atl.  11,  82  A.  129,  27  Am.  Dec.  338 ;  Barlow  v.  Waia- 
S.  R.  943;  Watkins  v.  Balch,  41  Wash,  wright,  22  Vt.  88,  52  Am.  Dec.  79; 
310,  83  Pac.  321,  3  L.R.A.(N.S.)  852;  SartweU  v.  Sowles,  72  Vt  270,  48  Atl. 
Arbenz  v.  Exley,  52  W.  Va.  476,  44  11,  82  A.  S.  R.  943. 
S.  E.  149,  61  L.R.A.  957;  Martin  v.  Notes:  42L.R.A.(N.S.)  649;  17  Ann. 
Smith,  L.  R.  9  Exch.  50,  43  L.  J.  Exch.   Cas.  543. 

42,  30  L.  T.  N.  S.  268,  22  W.  R.  336,  4.  Scully  ▼.  Murray,  34  Mo.  420,  86 
8  Eng.  Rul.  Cas.  646;  Doe  v.  Bell,  5  Am.  Dec.  116;  McDowell  v.  Simp,  3 
T.  R.  471,  2  Rev.  Rep.  642,  15  Eng.  Watts  (Pa.)  129,  27  Am.  Dec.  338; 
Rul.  Cas.  596.  Barlow  v.  Wainwright,  22  Vt.  88,  52 

Notes:  42  'Am.  Dec.  133;  17  A.  S.   Am.  Dec.  79;  Sartwell  v.  Sowles,  72 
R.   754;   26  L.R.A.   800;   42  L.R.A.  Vt.  270,  48  Atl.  11,  82  A.  S.  R.  943. 
(N.S.)   651,  658;  17  Ann.  Cas.  540;       Note:  42  L.R.A.(N.S.)  652. 
8  Eng.  Rul.  Cas.  650;  15  Eng.  Rul.       5.  Whitney  v.  Swett,  22  N.  H.  10, 
Cas  596  53  Am  Dec  228 

2.'  Marr  v.  Ray,  161  111.  340,  37  N.  6.  Osgood  v.  Shea,  86  Neb.  729,  126 
E.  1029,  26  L.R.A.  799;  HoUis  v.  N.  W.  310,  42  L.R.A. (N.S.)  648;  Duke 
Bums,  100  Pa.  St.  206,  45  Am.  Rep.  v.  Hferper,  6  Yerg.  (Tenn.)  280,  27 
379.  Am.  Dec.  462. 

Notes:  42  Am.  Dec.  133;  17  A.  S.       Note:  42  L.R.A.(N.S.)  651. 
R.  754;  42-L.R.A.(N.S.)  650,  654;  17       7.  Osgood  v.  Shea,  86  Neb.  729, 126 
Ann.  Cas.  542.  N.  W.  310,  42  L.R.A.(N.S.)  648. 

3.  Weed  v.  Lindsay,  88  Ga.  686,  15      Note:  42  Lja.A.(N.S.)  659. 
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with  the  statute.®  Thus  as  a  general  rule  the  invalid  lease  will  deter- 
mine the  amount  of  rent  to  be  paid,*  and  the  tenant  will  be  required 
to  pay  the  rent  in  advance  as  stipulated  for  in  the  invalid  lease.  ^^ 
Likewise  it  has  been  held  that  the  provision  of  the  lease  permitting 
the  lessee  to  take  the  away  going  crop,  that  is,  the  crop  maturing  after 
the  termination  of  the  tenancy,  will  govern ;  *^  and  where  the  lessee 
occupies  for  the  full  term  of  the  invalid  lease,  his  agreement  as  to 
the  condition  in  which  he  should  leave  the  premises  has  been  held 
binding  on  him.** 

52.  Termination  of  Tenancy. — The  duration  of  the  tenancy  or  the 
manner  of  terminating  it  would  not  be  necessarily  controlled  by  the 
invalid  lease,**  but  according  to  the  view  taken  by  the  English  cases, 
the  yearly  tenancy  thus  created  had  one  peculiarity ;  it  was  a  yearly 
tenancy  during  the  continuance  of  the  term  proposed  to  be  granted 
by  the  invalid  lease,  and  terminable  by  notice  in  the  usual  way, 
but  at  the  expiration  of  that  term  it  terminated  without  any  notice 
to  quit :  **  and  this  was  held  tme  though  the  lease  stipulated  for  the 
extension  of  the  term  under  certain  conditions.**    This  view  of  the 

8.  Marr  v.  Ray,  161  111.  340,  37  N.  268, 22  W.  R.  336, 8  Eng.  Rul.  Cas.  646. 
E.  1029,  26  L.R.A.  799;  Falck  v.  Bar-  Thus  in  this  case  where  by  an  agree- 
low,  110  Md.  159,  72  Atl.  678,  17  Ann.  ment  not  under  seal,  the  plaintiff 
Cas.  538;  Huntington  v.  Parkliurst,  87  agreed  to  let  to  the  defendant,  and 
Mich.  38,  24  A.  S.  R.  146;  Reeder  v.  the  defendant  to  take  of  the  plaintiff, 
Sayre,  70  N.  Y.  180,  26  Am.  Rep.  567;  a  house  and  premises  for  seven  years, 
Coudert  v.  Cohn,  118  N.  Y.  309,  23  upon  the  terms  (among  others)  that 
N.  E.  298,  16  A.  S.  R.  761,  7  L.R.A.  the  defendant  would,  in  the  last  year 
69;  Arbenz  v.  Exley,  52  W.  Va.  476,  of  the  term,  paint,  grain,  and  varnish 
44  S.  E.  149,  61  L.R.A.  957;  Martin  the  interior,  and  also  whitewash  and 
V.  Smith,  L.  R.  9  Exch.  50,  43  L.  J.  color,  and  the  defendant  entered  under 
Exch.  42,  30  L.  T.  N.  S.  268,  22  W.  the  agreement,  and  occupied  and  paid 
R.  336,  8  Eng.  Rul.  Cas.  646:  Doe  ▼.  rent  during  the  whole  period  of  seven 
Bell,  5  T.  R.  471,  2  Rev.  Rep.  642,  15  years,  it  was  held  in  an  action  for 
Eng.  Rul.  Cas.  596.  not  painting,  etc.,  in  the  seventh  year, 

Notes:  17  A.  S.  R.  754;  26  L.R.A.  that  thq  defendant  must  be  taken  to 

799;  42  L.R.A.(N.S.)  657;  8  Eng.  Rul.  have  occupied  on  the  terms  that,  if 

Cas.  650.  he  should  continue  to  occupy  during 

9.  Marr  v.  Ray,  151  111.  340,  37  N.  the  whole  period  of  seven  years,  he 
E.  1029,  26  L.R.A.  799;  Goodwin  v.  would  do  thosfe  things  which  were  by 
Clover,  91  Minn.  438, 98  N.  W.  322, 103  the  agreement  to  be  done  in  the  seventh 
A.  S.  R.  517;  Reeder  v.  Savre,  70  N.  vear,  and  that  he  was  therefore  liable. 
Y.  180,  26  Am.  Rep.  567;  Coudert  v.  13.  Goodwin  v.  Clover,  91  Minn.  438, 
Cohn,  118  N.  Y.  309,  23  N.  E.  298,  98  N.  W.  322,  103  A.  S.  R.  517. 

16  A.  S.  R.  761,  7  L.R.A.  69.  14.  Martin  v.  Smith,  L.  R.  9  Exch. 

Note:  26  L.R.A.  799.  50,  43  L.  J.  Exch.  42,  30  L.  T.  N.  S. 

See  infra,  par.  416  et  seq.,  as  to  268,  22  W.  R.  336,  8  Eng.  Rul.  Ca.^. 

rent  generally.  646.     See  also  Coudert  v.  Cohn,  118 

10.  Note:  8  Eng.  Rul.  Cas.  650.  N.  Y.  309,  23  N.  E.  298,  10  A.  S.  R. 

11.  Reeder  v.  Sayre,  70  N.  Y.  180,  761,  7  L.R.A.  69  (referring  to  Eng- 
26  Am.  Rep.  567.  lish  rule) . 

12.  Martin  v.  Smith,  L.  R.  9  Exch.  Note :  8  Eng.  Rul.  Cas.  650. 

50,  43  L.  J.  Exch.  42,  30  L.  T.  N.  S.       15.  Note:  8  Eng.  Rul.  Cas.  650. 
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English  courte  has  the  better  reason  for  its  support,  and  has  met  the 
approval  of  courts  in  this  country.  The  lease  cannot  be  effectual 
to  vest  the  term  in  the  lessee,  yet  in  other  respects  tlie  rights  of  the 
parties  may  be  determined  by  its  terms,  so  far  as  they  are  consistent 
with  its  failure  to  create  any  estate  or  interest  in  the  land,  or  any 
duration  of  term  for  occupancy  by  the  lessee.^*  Where  the  lease  is 
for  a  specified  number  of  years  without  fractions,  the  period  for 
terminating  the  lease  where  it  has  become  converted  into  a  lease 
from  year  to  year  is  at  the  end  of  any  year  dating  from  the  com- 
mencement of  the  tenancy;  ^'  and  where  the  lease  is  for  a  specified 
number  of  years  with  a  fraction  over,  it  has  also  been  held  that  the 
period  for  termination  was  at  the  end  of  a  year  from  the  entry  and 
commencement  of  the  term,  instead  of  the  corresponding  date  of  the 
fraction  of  the  year  upon  which  the  term  was  to  cease.*®  In  Eng- 
land it  is  held  that  the  provision  in  the  lease  as  to  the  time  of  the 
year  for  the  termination  of  the  leai^e  would  control  as  regards  the 
period  for  the  termination  of  the  yearly  tenancy  and  not  the  time 
of  the  tenant's  entry.  Thus  it  has  been  held  that  if  a  landlord  lease 
for  seven  years  by  parol,  and  agree  that  the  tenant  shall  enter  at 
Lady-day  and  quit  at  Candlemas,  though  the  lease  be  void  by  the 
statute  of  frauds  as  to  the  duration  of  the  term,  the  tenant  holds 
under  the  terms  of  the  lease  in  other  respects,  and  therefore  the  land- 
lord can  terminate  the  tenancy  before  the  end  of  the  seven  years 
only  at  Candlemas.** 

Occupation  as  Servant  or  Agent 

53.  In  General. — The  question  has  frequently  arisen  as  to  whether 
a  transaction  by  which  a  person  is  to  occupy  or  manage  real  estate 
of  another  is  to  be  considered  a  lease  or  a  mere  employment  as  agent 
or  servant.*^  In  a  particular  case  due  to  the  informal  manner  in 
which  .such  agreements  are  evidenced,  the  question  whether  the  rela- 

16.  Reeder  v.  Sayre,  70  N.  Y.  180,  749 ;  Tucker  v.  Burt,  152  Mich.  68, 115 
26  Am.  Rep.  567;  Coudert  v.  Cohn,  118  N.  W.  722,  17  L.R.A.(N.S.)  510;  Ker- 
N.  Y.  309,  23  N.  E.  298,  16  A.  S.  R.  rains  v.  People,  60  N.  Y.  221,  19  Am. 
761,  7  L.R.A.  69.  Rep.  158;  Rooks  ▼.  Moore,  44  N.  C. 

Note:  42  L.R.A.(N.S.)  659.  1,  57  Am.  Dec.  569;  State  v.  Hoover, 

17.  Reeder  v.  Sayre,  70  N.  Y.  180,  107  N.  C.  795, 12  S.  E.  451,  10  L.R.A. 
26  Am.  Rep.  567;  Coudert  v.  Cohn,  726;  State  v.  Page,  1  Speers  L.  (S. 
118  N.  Y.  309,  23  N.  E.  298,  16  A.  C.)  408,  40  Am.  Dec.  608;  Felton  v. 
S.  R.  761,  7  L.R.A.  69.  Deall,  22  Vt.  170,  54  Am.  Dec.  61 ; 

18.  Coudert  v.  Cohn,  118  N.  Y.  309,  Whitney  v.  CHfford,  46  Wis.  138,  49 
23  N.  E.  298, 16  A.  S.  R.  761,  7  L.R.A.  N.  W.  835,  32  Am.  Rep.  703. 

69.  Notes:  42  Am.  Dec.  137;  4  L.R.A. 

19.  Doe  V.   Bell,   5   T.   R.   471,   2    (N.S.)  698;  Ann.  Cas.  1916C  lllL 
Rev.  Rep.  642,  15  Eng.  Rul.  Cas.  596. 

20.  Davis  v.  Williams,  130  Ala.  530,     I 
30  So.  488,  89  A.  S.  R.  55,  54  L.R.A. 
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tion  is  that  of  landlord  and  tenant,  or  not,  is  usually  primarily  for 
the  consideration  of  the  jury  or  other  tribunal  whose  function  it  is 
in  the  given  instance  to  determine  issues  of  fact ;  ^  still  if  the  action 
is  being  tried  in  a  court  consisting  of  a  judge  and  jury,  it  is  unneces- 
sary to  submit  to  the  jury  the  character  of  the  occupation,  if  that 
depends  upon  the  significance  of  substantially  undisputed  facts,  and 
diverse  inferences  may  not  reasonably  be  drawn  therefrom.'  If  there 
is  no  reservation  of  rent  eo  nomine  or  substantially,  this  is  a  strong 
consideration  to  show  that  no  lease  was  intended,'  whereas  if  there 
is  a  stipulation  for  the  payment  of  rent  eo  nomine  or  substantially^ 
this  is  a  material  consideration  tending  to  show  that  the  occupation 
was  as  a  tenant.*  And  the  fact  that  tiie  compensation  of  the  land- 
owner is  a  stated  part  of  the  profits  received  by  the  other  party  from 
the  use  and  occupation  of  the  premises  does  not  prevent  the  trans- 
action from  being  considered  a  lease.'  The  circumstance  that  the 
right  of  occupation  terminates  with  the  abrogation  of  the  contract 
of  service,  by  consent  or  by  the  discharge  of  the  servant,  is  not  decisive. 
The  question  is,  what  was  the  character  of  the  holding  under  the 
contract'  And  there  is  no  reason  why  the  fact  that  a  servant  is 
engaged  for  a  definite  period  should  be  treated  as  an  element  in  deter- 
mining the  character  of  the  occupancy.'  So,  while  a  deduction  from 
wages  of  a  specified  sum  for  the  use  or  the  absence  of  such  an  arrange- 
ment would  be  a  material  circumstance,  it  would  not  be  in  all  cases 
conclusive  either  way.  The  question  depends  upon  the  nature  of 
the  holding,  whether  it  is  exclusive  and  independent  of  and  in  no 
way  connected  with  the  service,  or  whether  it  is  so  connected,  or  is 
necessary  for  itfl  performance.' 

54.  Occupation  Incidental  to  Service. — Frequently  in  connection 
with  one's  employment  he  is  given  the  right  to  occupy  a  dwelling 
house  or  apartments  of  his  employer.  In  such  a  case  if  the  occu- 
pancy is  directly  incident  to  the  service,  or  is  required  for  the  neces- 
sary or  better  performance  of  the  service,  he  is  generally  considered 
as  occupying  merely  as  a  servant,  and  not  as  a  tenant,  and  the  posvses- 
sion  is  that  of  the  master ; '  and  to  render  the  occupation  that  of  a 

1.  Kerrains  v.  People,  60  N.  Y.  221,       Note:  4  L.R.A.(N.S.)  722. 
■*.9  Am.  Rep.  158.  4.  Note:  4  L.R.A.(N.S.)  722. 

Note:  4  L.R.A.fN.S.)  699.  5.  Rooks  v.  Moore,  44  N.  C.  1,  57 

2.  Kerrains  v.  People,  60  N.  Y.  221,  Am.  Dec.  569  (lease  of  turpentine 
19  Am.  Rep.  158.  See  also  Bowman  trees) ;  Felton  v.  Deall,  22  Vt.  170,  54 
V.  Bradley,  151  Pa.  St.  351,  24  AtL  Am.  Dec.  61  (lease  of  ferry). 

1062, 17  L.R.A.  213.  6.  Kerrains  v.  People,  60  N.  Y.  221, 

Note:  4  L.R.A.fN.S.)  699.  19  Am.  Rep.  158. 

3.  Kerrains  v.  People,  60  N.  Y.  221,       Note:  4  L.R.A.(N.S.)  722. 

19  Am.  Rep.  158;   State  v.  Page,  1       7.  Note:  4  L.R.A.(N.S.)  713. 
Speers  L.    (S.  C.)   408,  40  Am.  Dee.       8.  Kerrains  v.  People,  60  N.  Y.  221, 
608;  Mead  v.  Owen,  80  Vt.  273,  67  AtL  19  Am.  Rep.  158. 
722, 13  Ann.  Cas.  231, 12  L.R.A.(N.S.)       9.  Davis  v.  Williams,  130  Ala.  530, 
655.  30  So.  488,  89  A.  S.  R.  55,  54  L.R.A. 
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servant  it  is  not  necessary  that  the  occupation  of  the  house  be  a 
necessary  or  essential  incident  to  the  service  to  be  performed;  it  ia 
enough  if  such  occupation  is  convenient  for  the  purpose  of  the  serv- 
ice, and  was  obtained  by  reason  of  the  contract  of  hiring.*^  Thus 
where  A  employed  B  to  work-  in  his  mill,  agreeing  to  pay  him 
certain  wages  per  day  and  to  give  him  the  use  of  a  house  which 
was  part  of  the  mill  property,  and  which  had  before  been  occupied 
by  B  while  working  in  the  mill,  it  was  decided  that  B  held  the  house 
as  a  servant  and  not  as  a  tenant.^^  So  the  occupancy  of  a  house  by 
a  farm  hand  and  his  family  who  are  hired  to  do  work  connected 
with  the  farm  for  a  certain  price  per  day  and  the  use  of  the  house 
to  live  in  is  incidental  to  the  employment,  and  the  right  thereto 
ceases  with  the  termination  of  the  service,  the  possession  being  all  the 
time  that  of  the  o^/ner.^*  And  the  same  has  been  held  true  where 
a  man  was  to  carry  on  a  farm  for  a  share  of  the  crops  and  have 
the  "exclusive  possession"  of  a  house  situated  thereon  to  live  in,  as 
his  occupation  of  the  house  was  incidental  to  his  services  in  carry- 
ing on  the  farm.^'  So  the  relation  between  the  owner  of  an  apart- 
ment house  and  the  janitor  who  is  permitted  to  occupy  living  rooms 
on  the  premises  has  been  held  to  be  that  of  master  and  servant 
and  not  landlord  and  tenant ;  ^^  and  so  where  a  person  was  to  attend 
to  the  renting  of  real  estate  and  have  in  addition  to  his  other  com- 
pensation an  office  in  one  of  the  buildings  free  of  rent,  the  relation 
was  held  to  be  that  of  principal  and  agent  and  not  landlord  and 
tenant.^*  Where  an  agreement  contemplating  the  carrying  on  of  a 
hotel  owned  by  one  of  the^ parties  provided  that  the  other  party  should 
"reside  with  his  family  in  the  hotel  (free  of  all  charge  for  board 
or  rent),"  "conduct  the  same  in  the  manner  contemplated  by  the 
parties,  and  have  the  whole  and  exclusive  management  thereof,"  and 
providing  for  his  compensation  out  of  a  share  of  the  profits  with  a 
minimum  compensation  in  any  event,  it  was  held  that  the  agree- 

749;  Mackenzie  v.  Minis,  132  Ga.  323,   12  L.R.A.(N.S.)  655. 
63  S.  E.  900,  16  Ann.  Cas.  723,  23       Notes:    4    L.R.A.(N.S.)     704r-707; 
L.R.A.(N.S.)  1003;  Chatard  v.  O'Don-  Ann.  Cas.  1916C  1111. 
ovan,  80  Ind.  20,  41  Am.  Rep.  782;       10.  Bowman  v.  Bradley,  151  Pa.  St. 
Alpine   Tp.    School   Dist.    No.    11   v.  351,  24  Atl.  1062,  17  L.R.A.  213. 
Batsche,  106  Mich.  330,  64  N.  W.  196,       11.  Kerrains  v.  People,  60  N.  Y.  221, 
29  L.R.A.  576;   Tucker  v.  Burt,  152  19  Am.  Rep.  158. 
Mich.  68,  115  N.  W.  722,  17  L.R.A.       12.  Bowman  v.  Bradlev,  151  Pa.  St. 
(N.S.)  510;  Lane  v.  Au  Sable  Electric  351,  24  Atl.  1062,  17  L.R.A.  213. 
Co.,  181  Mich.  26, 147  N.  W.  546,  Ann.       13.  Mead  v.  Owen,  80  Vt.  273,  67 
Cas.  1916C  1108 ;  Homan  v.  Redick,  Atl.  722,  13  Ann.  Cas.  231,  12  L.R.A. 
97  Neb.  299,  149  N.  W.  782,  L.R.A.   (N.S.)  655. 

1915C  601;  Kerrains  v.  People,  60  N.       14.  Tucker  v.  Burt,  152  Mich.  68, 
Y.  221,  19  Am.  Rep.  158;  Bowman  v.  115  N.  W.  722,  17  L.R.A.  (N.S.)  510. 
Bradley,  151  Pa.  St.  351,  24  Atl.  1062,       15.  Homan  v.  Redick,  97  Neb.  299, 
17  L.R.A.  213;  Mead  v.  Owen,  80  Vt.  149  N.  W.  782,  L.R.A.1915C  60L 
273,  67  Atl.  722,  13  Ann.  Cas.  231, 
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ment  was  not  a  lease,  but  merely  the  employment  of  an  agent  or 
servant^*  Similarly  where  a  contract  provided  for  the  use  by  one 
party  of  the  lumber  mill  of  the  other  for  the  manufacture  of  the 
tatter's  logs  into  shingles,  for  a  specified  compensation  based  on  the 
amount  manufactured,  though  the  party  doing  the  work  paid  his 
own  employees,  the  contract  was  considered  one  of  hiring  merely 
and  not  a  lease  creating  the  relation  of  landlord  and  tenant  between 
the  parties.^^ 

55.  Occupation  Independent  of  Service. — ^There  is  no  inconsistency 
in  the  relation  of  master  and  servant  with  that  of  landlord  and 
tenant  A  master  may  pay  his  servant  by  conferring  on  him  an 
interest  in  real  property,  either  in  fee  for  years  or  at  will,  or  for 
any  other  estate  or  interest,  and  if  he  do  so  the  servant  then  becomes 
entitled  to  the  legal  incidents  of  the  estate,  as  much  as  if  it  were 
purchased  for  any  other  consideration.*®  And  as  a  general  rule 
where  the  occupancy  is  exclusive  and  independent  of  and  not  directly 
connected  with  the  service  the  holding  is  as  a  tenant.**  Thus  when 
a  woman  who  occupied  a  house  belonging  to  a  railway  company  and 
on  its  line,  under  an  agreement  with  the  company  to  board  its 
employees,  the  price  of  board  to  be  paid  by  them,  and  the  company 
to  aid  her  in  collecting  her  pay  for  board  by  retaining  the  same 
for  her  out  of  the  wages  of  such  employees,  it  has  been  held  that  she 
was  not  a  servant  or  employee  of  the  company,  but  that  the  relation 
of  the  parties  was  that  of  landlord  and  tenant.*® 

56.  Member  of  Religious  Body;  School  Teacher. — ^In  England 
where  a  rector  appointed  a  curate,  and  agreed  that,  as  a  return  for 
his  services,  and  instead  of  a  salary,  the  curate  should  be  put  in 
possession  of  the  glebe  house  and  lands,  to  be  used  for  his  own  benefit, 
it  was  held  that  the  salary  which  would  have  been  given  to  the  curate 
if  these  privileges  had  not  been  conferred  was  in  the  nature  of  rent 
for  the  glebe,  and  the  agreement  creates  a  tenancy  between  the  pai*- 
ties,  and  that  on  the  death  of  his  employer,  therefore,  the  curate 
was,  as  against  the  ■  incoming  rector,  entitled  to  the  emblements ; 
whereas  in  other  instances  a  curate  as  well  as  a  minister  of  a  noncon- 

16.  State  V.  Page,  1  Speers  L.  (S.  pie,  60  N.  Y.  221,  19  Am.  Rep.  168; 
C.)  408,  40  Am.  Dec.  608.  State  v.  Hoover,  107  N.  C.  795,  12  S. 

Note:  4  L.R.A.(N.S.)  702.  E.  451, 10  L.R.A.  726;  Defiance  Water 

17.  Whitney  v.  Clifford,  46  Wis.  138,  Co.  v.  Olinger,  54  Ohio  St.  532,  44  N. 
49  N.  W.  835,  32  Am.  Rep.  703.  E.   238,  32  L.R.A.  736;   Bowman  v. 

Note:  4  L.R.A.(N.S.)  702.  Bradley,  151  Pa.  St.  351,  24  Atl.  1062, 

18.  Kerrains  v.  People,  60  N.  Y.  221,  17  L.R.A.  213. 

19  Am.  Rep.  158.  Notes:  4  L.R.A.(N.S.)  704,  707, 722; 

Note:  4  L.R.A.(N.S.)  699.  Ann.  Cas.  1916C  1115. 

19.  Mackenzie  v.  Minis,  132  Ga.  323,  20.  Doyle  v.  Union  Pac.  R.  Co.,  147 
63  S.  E.  900,  16  Ann.  Cas.  723,  23  U.  S.  413,  13  S.  Ct.  333,  37  U.  S. 
L.R.A.(N.S.)   1003;  Kerrains  v.  Peo-  (L.  ed.)  223. 
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f  ormist  congregation  has  been  held  not  to  occupy  as  a  tenant.*  In  this 
country  it  has  been  held  that  a  Roman  Catholic  priest,  in  charge 
,at  the  will  of  the  bishop,  and  occupying  a  dwelling  house  belonging 
to  the  church,  was  a  servant  and  not  a  tenant,  and  his  right  of  occu- 
pancy ceased  with  his  sendee;  *  and  this  principle  has  been  held  to 
extend  to  ministers  of  other  denominations  who  occupy  the  parson- 
age as  an  incident  to  their  services.*  On  the  other  hand,  it  has  been 
held  that  the  occupation  of  a  parsonage  by  a  minister  of  the  gospel 
after  his  suspension  by  the  church  authorities  was  not  that  of  a 
servant  of  the  church  or  trustees  in  such  sense  as  to  render  him  a 
trespasser  on  his  refusal  to  leave  it,  or  permit  his  forcible  eviction 
by  church  officers;  that  at  least  this  was  true  in  regard  to  ministers 
in  the  Methodist  Episcopal  Church,  in  which  the  minister  is  not  hired 
by  the  church  or  the  trustees,  but  is  appointed  by  the  annual  con- 
ference.* It  has  also  been  held  that  the  occupancy  of  a  part  of  a 
fichoolhouse  as  a  residence,  by  a  teacher,  for  the  purpose  of  enabling 
him  the  better  to  perform  his  contract  to  teach,  does  not  make  him 
a  tenant  of  the  school  district  employing  him,  but  his  occupation  is 
that  of  the  district.* 

57.  Termination  of  Service. — If  a  servant  in  the  occupation  of 
premises  in  connection  with  or  for  the  better  performance  of  the 
service  continues  in  the  occupancy  after  the  service  has  terminated, 
such  holding  over  may  give  rise  to  the  relation  of  landlord  and  ten- 
ant.^ In  order,  however,  to  have  that  effect  the  occupancy  must  be 
frufficiently  long  to  warrant  an  inference  of  consent  to  a  different 
holding.  Any  considerable  delay  may  be  sufficient,  but  there  is  no 
principle  which  would  change  the  occupant,  eo  instanti,  from  a  mere 
licensee  to  a  tenant.'  The  legal  result  of  the  termination  of  the 
employment  is  that  the  landowner  may  take  immediate  possession 
and  use  such  force  as  necessary  to  expel  the  employee,  who  is  not 
deemed  to  have  any  distinct  possession,  his  possession  being  deemed 
in  law  during  the  employment  that  of  his  employer  without  any 
rights  surviving  the  employment®     The  question  whether  the  dis- 

1.  Notes;  4  L.R.A.(N.S.)  713;  Ann.  196,  29  L.R.A.  576;  Kerrains  v.  Peo- 
Gas.  1916C  1114.  pie,  60  N.  Y.  221,  19  Am.  Rep.  158. 

2.  Chatard  v.  O'Donovan,  80  Ind.  20,  Notes:   4  L.R.A.(N.S.)    724;    Ann. 
41  Am.  Rep.  782.  Gas.  1916G  1115. 

3.  Notes:  4  L.R.A.(N.S.)  713;  Ann.  7.  Mackenzie  v.  Minis,  132  Ga.  323, 
Gas.  1916G  1114.  63  S.  E.  900,  16  Ann.  Gas.  723,  23 

4.  Bristor  V.  Burr,  120  N.  Y.  427,  24  L.R.A.(N.S.)  1003;  Kerrains  v.  People, 
N.  E.  937,  8  L.R.A.  710.  60  N.  Y.  221, 19  Am.  Rep.  158. 

5.  Alpine  Tp.  School  Dist.  No.  11  Notes:   4  L.R.A.(N.S.)    705;   Ann, 
v.  Batsche,  106  Mich,  330,  64  N.  W.  Gas.  1916G  1116. 

190,  29  L.R.A.  576.  8.  Mackenzie  v.  Minis,  132  Ga.  323, 

Notes:   4  L.R.A.(N.S.)    714;   Ann.  63  S.  E.  900,  16  Ann.  Gas.  723,  23 

Gas.  1916G  1114.  L.R.A.(N.S.)  1003;  Lane  v.  Au  Sable 

6.  Alpine  Tp.  School  Dist.  No.  11  Electric  Go.,  181  Mich.  26,  147  N.  W. 
▼.  Batsche,  100  Mich.  330,  64  N.  W.  546,  Ann.  Gas.  1916G  1108;  Homan 
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charge  of  the  servant  was  justified  or  not  does  not  aflFect  the  master's 
right  to  oust  the  servant;  if  the  discharge  was  unjustified  the  serv^- 
ant'a  remedy  is  hy  an  action  on  the  contract  of  employment.*  As  a 
general  rule  the  master  cannot  obtain  possession  of  the  premises  by 
means  of  statutory  proceedings  of  a  summary  nature,  which,  under 
the  express  terms  of  the  enactmtat,  are  specifically  applicable  to  the 
relation  of  landlord  and  tenant;  ^*  it  would  be  otherwise,  however, 
where  the  holding  over  by  the  servant  is  with  the  consent  of  the 
employer,  thereby  creating  the  relation  of  landlord  and  tenant.** 
The  fact' that  the  employer  through  mistake  resorts  to  the  summary 
remedy  given  landlords  to  recover  possession  from  tenants  holding 
over,  which  proceedings  were  abandoned  and  proper  proceedings 
instituted,  does  not  show  that  the  servant  was  holding  over  as  a  ten- 
ant.** When  the  servant  is  discharged  it  is  his  duty  to  leave  the 
premises  and  remove  his  effects,  and  if  he  insist  on  retaining  the 
possession  and  treating  his  occupancy  as  if  there  had  been  no  dis- 
charge, he  becomes  a  trespasser,  though  he  contends  that  under  the 
contract  he  could  not  be  discharged  until  a  specified  time,  and  it 
has  been  held  that  an  injunction  may  be  granted  against  him,  if 
he  is  insolvent  and  continues  to  trespass,  causing  damage  of  such  a 
character  as  not  to  be  capable  of  computation  or  of  being  satisfied  by 
an  ordinary  suit  at  law.*' 

Cultivation  of  Land  on  Shares 

58.  In  General. — The  decisions  as  to  the  relation  between  a  land- 
owner and  one  who  cultivates  the  land  under  an  agreement  for  a 
division  of  the  crops  are  in  irreconcilable  conflict.  Agreements  of  this 
character  are  generally  verbal-  and  informal  and  hence  there  arises 
the  difficulty  of  determining  both  the  terms  of  the  agreement  and 
the  intention  of  the  parties  to  be  derived  therefrom;  still  the  courts 
have  not  always  arrived  at  the  same  conclusions  with  respect  to  essen- 
tially similar  facts.**     It  is  well  settled  that  there  may  be 'a  lease 

V.  Redick,  97  Neb.  299,  149  N.  W.  782,  v.  Batsche,  106  Mich.  330,  64  N.  W. 

L.R.A.1915C  601;  Kerrains  v.  People,  196,  29  KR.A.  676. 
60  N.  Y.  221,  19  Am.  Rep.  158;  Bow-       12.  Mackenzie  v.  Minis,  132  Ga.  323, 

man  v.  Bradlev,  151  Pa.  St.  351,  24  63  S.  E.  900,  16  Ann,  Cas.  723,  23 

Atl.  1062,  17  L.R.A.  213.  L.R.A.(N.S.)  1003, 

Notes:    4  L.R.A. (N.S.)    705;    Ann.       13.  Mackenzie  v.  Minis,  132  Ga.  323, 

Cas.  1916C  1112.  63  S.  E.  900,  16  Ann.  Cas.  723,  23 

9.  Mackenzie  v.  Minis,  132  Ga.  323,  L.R.A. (N.S.)  1003.  See  generally,  In- 
63  S.  E.  900,  16  Ann.  Cas.  723,  23  junctions,  vol.  14,  pp.  442  et  seq. 
L.R.A.(N.S.)  1003.  14.  Herskell  v.  Bushnell,  37  Conn. 

10.  Mead  v.  Owen,  80  Vt.  273,  67  36,  9  Am.  Rep.  299;  Tavlor  v.  Brad- 
Atl.  722,  13  Ann.  Cas.  231,  12  L.R.A.  ley,  39  N.  Y.  129,  100  Am.  Dec.  129 
(N.S.)  656.  (reviewing  earlier  New  York  cases). 

Note:4L.R.A.(N.S.)  706.  Notes:  37  Am.  Dec.  317;  98  A.  S. 

11.  Alpine  Tp.  School  Dist.  No.  11   R.  953;  4  L.R.A. (N.S.)  699. 
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of  land  so  as  to  create  the  relation  of  landlord  and  tenant  though 
the  rent  is  to  be  paid  in  a  share  of  the  crops  raised.^*  In  determin- 
ing the  character  of  the  relation  much  depends  on  the  wording  of 
the  contract,**  and  the  use  of  words  of  demise  usually  found  in 
leases  tends  strongly  to  show  an  intention  to  create  the  relation  of 
landlord  and  tenant.*'  On  the  other  hand,  it  is  equally  well  settled 
that  one  person  may  be  employed  to  cultivate  land,  receiving  as  his 
compensation  a  share  of  the  crops,  without  the  relation  of  landlord 
and  tenant  between  the  parties  being  created,*®  and  the  use  of  techni- 
cal words  usually  employed  in  leases  may  be  overcome  by  a  contrary 
intent  appearing  from  the  instrument  as  a  whole,*'  and  it  has  been 
held  that  where  the  terms  of  the  agreement  will  admit  of  the  latter 
construction  it  will  be  preferred  as  giving  greater  security  to  the 

15.  Shores  v.  Brooks,  81  Ga.  468,  8  ersley,  20  Ala.  212,  56  Am.  Dec.  193; 
S.  E.  429,  12  A.  S.  R.  332;  Eaves  v.  Bourland  v.  McKnight,  79  Ark.  427, 
Sheppard,  17  Idaho  268,  105  Pac.  407,  96  S.  W.  179,  4  L.R.A.(N.S.)  698; 
134  A.  S.  R.  256;  Dixon  v.  Nicolls,  39  Bemal  v.  Hovious,  17  Cal.  541,  79  Am. 
111.  372,  89  Am.  Dec.  312;  Woodruff  Dec.  147;  Herskell  v.  Bushnell,  37 
v.  Adams,  5  Blackf.  (Ind.)  317,  35  Conn.  36,  9  Am.  Rep.  299;  Almand 
Am.  Dec.  122;  Lacy  v.  Weaver,  49  Ind.  v.  Scott,  80  Ga.  95,  4  S.  E.  892,  12 
373,  19  Am.  Rep.  683;  Chicago,  etc.,  A.  S.  R.  241;  Dixon  v.  Niccolls,  39 
R.  Co.  V.  Linard,  94  Ind.  319,  48  Am.  111.  372,  89  Am.  Dec.  372;  Jeter  v. 
Rep.  155;  Riddle  v.  Dow,  98  la.  7,  66  Penn,  28  La.  Ann.  230,  26  Am.  Rep. 
N.  W.  1066,  32  L.R.A.  811;  Symonds  98;  Porter  v.  Chandler,  27  Minn.  301, 
V.  Hall,  37  Me.  354,  59  Am.  Dec.  53;  7  N.  W.  142,  38  Am.  Rep.  293;  Put- 
Orcutt  V.  Moore,  134  Mass.  48,  45  Am.  man  v.  Wise,  1  Hill  (N.  Y.)  234,  37 
Rep.  278 ;  State  v.  Henry,  87  Miss.  125,  Am.  Dec.  309 ;  De  Mott  v.  Hagerman, 
40  So.  152,  5  L.R.A.(N.S.)  340;  Put-  8  Cow.  (N.  Y.)  220,  18  Am.  Dec.  443; 
man  v.  Wise,  1  Hill  (N.  Y.)  234,  37  Taylor  v.  Bradley,  39  N.  Y.  129,  100 
Am.  Dec.  309;  Jackson  v.  Brownell,  Am.  Dec.  415;  McNeeley  v.  Hart,  32 
1  Johns.  (N.  Y.)  267,  3  Am.  Dec.  326;  N.  C.  63,  51  Am.  Dee/ 377;  Brazier 
Taylor  v.  Bradley,  39  N.  Y.  129,  100  v.  Ansley,  33  N.  C.  12,  51  Am.  Dec. 
Am.  Dec.  415;  State  v.  Hoover,  107  408;  Haskins  v.  Royster,  70  X.  C.  60], 
N.  C.  795, 12  S.  E.  451,  10  L.R.A.  726;  16  Am.  Rep.  780;  Adams  v.  McKesson, 
Whithed  v.  St.  Anthony,  etc.,  Co.,  9  53  Pa.  St.  81,  91  Am.  Dec.  183 ;  Rogers 
N.  D.  22^,  83  N.  W.  238,  81  A.  S.  R.  v.  Collier,  2  BaUey  L.  (S.  C.)  581,  23 
562,  50  L.R.A.  254;  Brown  v.  Jaquette,  Am.  Dec.  153;  Mead  v.  Owen,  80  Vt. 
94Pa.  St.  113,  39  Am.  Rep.  770;  Wag-  273,  67  Atl.  722,  13  Ann.  Casi  231, 
ner  V.  Buttles,  151  Wis.  668,  ;139  N.  W.  12  L.R.A.  (N.S.)  655;  Kelly  v.  Rum- 
425,  Ann.  Cas.  1914B  144.  merfield,  117  Wis.  620,  94  N.  W.  649, 

Notes:  37  Am.  Dec.  319;  98  A.  S.  98  A.  S.  R.  95L 
R.  953.  Notes:   18  Am.  Dec.  445;   37  Am. 

16.  Herskell  v.  Bushnell,  37  Conn.  Dec.  320;  51  Am.  Dec.  410;  11  A.  S. 
36,  9  Am.  Rep.  299;  Kelly  v.  Rummer-  R.  475;  98  A.  S.  R.  953;  4  L.R.A. 
field,  117  Wis.  620,  94  N.  W.  649,  98  (N.S.)  700. 

A.  S.  R.  951.  19.  Smyth    v.    Tankerslev,   20   Ala. 

17.  Tavlor  v.  Bradley,  39  N.  Y.  129,  212,  56  Am.  Dec.  193 ;  Bemal  v.  Hovi- 
100  Am.  Dec.  415;  Wagner  v.  Buttles,  ous,  17  Cal.  541,  79  Am.  Dec.  147; 
151  Wis.  668,  139  N.  W.  425,  Ann.  Putman  v.  Wise,  1  Hill  (N.  Y.)  234, 
Cas.  1914B  144.  37  Am.  Dec.  309. 

18.  Thompson  v.  Mawhinney,  17  Ala.  Note:  37  Am.  Dec.  320. 
362,  52  Am.  Dec.  176;  Smith  v.  Tank- 
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rights  of  both  parties.**  Such  a  person  is  usually  denominated  by 
the  courts  a  "cropper;"  he  is  not,  however,  a  tenant,  for  he  has  no 
estate  in  the  land,  but  has  been  said  to  be  as  much  a  servant  as 
if  his  wages  were  fixed  and  payable  in  money.^  Some  courts  have 
said  that  this  class  of  contracts  partakes  of  the  nature  of  "an  adven- 
ture" which  entitles  the  person  taking  the  farm  to  participate  in  the 
profits  derivable  therefrom.' 

59.  Partnership. — ^An  agreement  for  the  carrying  on  of  a  farm 
belonging  to  one  of  the  parties,  the  expenses  and  the  profits  of  the 
enterprise  to  be  divided,  may  constitute  the  relation  of  partnership.* 
The  fact,  however,  that  in  contracts  for  the  cultivation  of  land  on 
shares  the  gross  product  is  to  be  divided  does  not  itself  create  a 
partnership.*  Thus  it  has  been  held  that  there  was  not  a  partner- 
ship relation  between  the  landowner  and  the  cropper  so  as  to  render 
the  landowner  liable  as  a  partner  for  services  of  persons  employed 
by  the  cropper.*  So  a  contract  by  which  the  owner  of  a  farm  agreas 
with  another  person  that  the  latter  shall  occupy  and  cultivate  it, 
each  furnishing  a  certain  part  of  the  seed,  implements,  and  stock,  and 
which  provides  that  the  products  shall  be  divided  at  the  end  of  a 
given  term,  or  sold  and  the  proceeds  divided,  does  not  make  the  occu- 
pant a  partner  of  the  owner,  who  will  have  the  powers  of  a  surviving 
partner  on  the  owner's  death.* 

60.  Cotenancy  as  to  Crops  and  Products. — ^In  numerous  cases  agree- 
ments for  the  cultivation  of  land  on  shares  have  been  considered  as 
creating  the  relation  of  co-owners  or  tenants  in  common  in  the  crop.' 

20.  Delaney  v.  Root,  99  Mass.  546,  Rep.  609;  58  Am.  Rep.  101, 107;  Ann. 
97  Am.  Dec.  52.  Qrgi.  1914B  148. 

1.  Haskins  v.  Royster,  70  N.  C.  601,  5.  Wagner  v.  Battles,  151  Wis.  668, 
16  Am.  R.ep.  780;  K-elly  v.  Rummer-  139  N.  W.  425,  Ann.  Gas.  1914B  144. 
field,  117  Wis.  620,  94  N.  W.  649,  98  6.  Shrum  v.  Simpson,  155  Ind.  160, 
A.  S.  R.  951.  57  N.  E.  708,  49  L.R.A.  792. 

2.  Wagner  v.  Buttles,  151  Wis.  668,  7.  Thompson  v.  Mawhinney,  17  Ala. 
139  N.  W.  425,  Ann.  Cas.  1914B  144.  362,  52  Am.  Dec.  176 ;  Smyth  v.  Tank- 

3.  Reynolds  v.  Pool,  84  N.  C.  37,  ers,  20  Ala.  212,  56  Am.  Dec.  193; 
37  Am.  Rep.  607.  Bernal   v.   Hovious,   17   Cal.   541,   79 

Note:  37  Ani.  Dec.  321.  Am.  Dec.  147;  Baughman  v.  Reed.  75 

4.  Christian  v.  Crocker,  25  Ark.  327,  Cal.  319,  17  Pac.  222,  7  A.  S.  R.  170; 
99  Am.  Dee.  223 ;  Shrum  v.  Simpson,  Famum  v.  Hefner,  79  Cal.  575,  21  Pac. 
155  Ind.  160,  57  N.  E.  708,  49  L.R.A.  955,  12  A.  S.  R.  174;  Niagara  Oil  Co. 
792^  Jeter  v.  Penn,  28  La.  Ann.  230,  v.  Ogle,  177  Ind.  292,  98  N.  E.  60, 
26  Am.  Rep.  98;  Putman  v.  Wise,  1  Ann.  Cas.  1914D  67,  42  L.R.A. (N.S.) 
Hill  (N.  Y.)  234,  37  Am.  Dec.  309;  714;  Delaney  v.  Root,  99  Mass.  546, 
Taylor  v.  Bradley,  39  N.  Y.  129,  100  97  Am.  Dec.  52;  Fiquet  v.  Allison,  12 
Am.  Dec.  415;  Day  v.  Stevens,  88  N.  Mich.  328,  86  Am.  Dec.  54;  McNeal  v. 
C.  83,  43  Am.  Rep.  732;  Brown  v.  Rider,  79  Minn.  153,  81  N.  W.  830, 
Jaquette,  94  Pa.  St.  113,  39  Am.  Rep.  79  A.  S.  R.  437;  Sims  v.  Jones,  54 
770;  Wagner  v.  Buttles,  151  Wis.  668,  Neb.  769,  75  N.  W.  150,  69  A.  S.  R. 
139  N.  W.  425,  Ann.  Cas.  1914B  144.  749 ;  Daniels  v.  Brown,  34  N.  H.  454, 

Notes:   37   Am.  Dec.  321;   37  Am.   69  Am.  Dec.  505,  overruled  on  another 
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So  it  has  been  held  that  if  the  owner  of  a  farm  leases  it,  with  cer- 
tain cows  and  other  personal  property  thereon,  under  an  agreement 
that,  after  paying  expenses  and  taxes,  each  should  be  entitled  to  one 
half  of  the  income  and  profits,  the  lessor  and  lessee  are  tenants  in 
common  of  milk  produced  from  such  cows.®  Likewise  as  between  two 
persons  who  agree  with  the  landowner  to  cultivate  land  for  a  share 
of  the  crops,  they,  inter  se,  have  been  considererd  tenants  in  common 
as  to  their  share  of  the  crops.*  A  landlord  may  expressly  reserve 
all  title  to  the  crops  and  produce  of  the  land  and  thereby  prevent 
the  title  to  the  crops  from  being  considered  in  the  tenant  by  reason 
of  his  right  of  possession  or  from  their  being  considered  tenants 
in  common  as  to  the  crops.^^  The  fact  that  the  landowner  and  the 
party  cultivating  the  land  are  tenants  in  common  as  to  the  crops 
does  not,  as  respects  the  occupation  of  the  land,  prevent  the  relation 
of  landlord  and  tenant  from  existing;  indeed,  it  is  expressly  stated 
in  many  of  the  cases  that  the  contract  may  be  a  lease  so  as  to  create 
the  relation  of  landlord  and  tenant  so  far  as  the  land  is  concerned, 
while  as  to  the  crops  there  is  a  tenancy  in  common  between  the  occu- 
pier and  owner.*^  On  the  other  hand,  the  fact  that  the  parties  are 
considered  tenants  in  common  as  to  the  crops  does  not  make  their 
relation  as  to  the  land  that  of  landlord  and  tentat.  Thus  where  a 
person  was  in  possession  under  an  agreement  to  carry  on  a  farm 
for  a  share  of  the  crops  and  products  and  have  the  right  to  occupy 
a  house  upon  the  farm,  it  was  held  that  though  he  was  a  tenant  in 
common  of  the  crops,  the  relation  between  himself  and  the  landowner 
i\s  to  the  occupancy  of  the  house  was  not  necessarily  that  of  land- 
lord and  tenant^' 

61.  Intention  of  Parties  Generally. — ^In  a  particular  case  involving 
informal  transactions  of  this  character,  whether  the  transaction  is 
one  for  raising  a  crop  on  joint  account,  or  a  contract  of  employment 
in  payment  for  services  to  be  made  in  a  share  of  the  crops,  or  a  lease, 
the  rent  payable  in  kind,  depends  primarily  on  the  intention  of  the 
parties;  ^*  still  the  legal  form  in  which  the  agreement  is  couched  is 

point  by  Pickering  v.  Moore,  67  N.  H.  9.  Putman  v.  Wise,  1  Hill  (N.  Y.) 

533,  32  AtL  828,  68  A.  S.  R.  695,  31  234,  37  Am.  Dec.  317;  Lowe  v.  Miller, 

L.R.A.  698;  Putnam  v.  Wise,  1  Hill  3  Grat.  (Va.)  205,  46  Am.  Dec.  188. 

(N.  Y.)  234,  37  Am.  Dec.  309;  DeMott  10.  Esdon  v.  Colbum,  28  Vt.  631, 

V.   Hagerman,  8   Cow.    (N.  Y.)    220,  67  Am.  Dec.  730. 

18  Am.  Dec.  443;  Willard  v.  Wing,  11.  Note:  37  Am.  Dec.  318. 

ro  Vt.  123,  39  Atl.  632,  67  A.  S.  R.  12.  Mead  v.  Owen,  80  Vt.  273,  67 

657;  Mead  v.  Owen,  80  Vt.  273,  67  AtL  722,  13  Ann.  Gas.  231  and  note, 

Atl.  722,  13  Ann.  Gas.  231,  12  L.RJl.  12  L.R.A.(N.S.)  655. 

(N.S.)   655;  Lowe  v.  Miller,  3  Grat.  13.  Dixon  v.  Nioeolls,  39  111.  372,  89 

(Va.)  205,  46  Am.  Dee.  188.  Am.   Dec.   312   and   note;    Orcntt  v. 

Notes:  37  Am.  Dec.  317;  4  L.R.A.  Moore,  134  Mass.  48,  45  Am.  Rep.  278; 

(N.S.)   701.  Taylor  v.  Bradley,  39  N.  Y.  129,  100 

8.  Willard  v.  Wing,  70  Vt  123,  39  Am.  Dec.  415, 

Atl.  G32,  67  A.  S.  R.  657.  Note :  37  Am.  Dec.  318. 
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^^t   naciterial  in  determining  its  character,  and  the  mere  circum- 

f^^^^      tihat  the  pecuniary  result  of  complete  performance  would 

rpL  ^^^xx-tical  is  not  a  conclusive  test  of  the  intention  of  the  parties. 

.     ^  3^=1  tcrmediate  and  different  incidental  legal  consequences  of  the 

-    ^  ,^^^>^s'truments  may  have  been  the  great  motive  to  the  difference 

^^^^^ir  form,  and  presumptively  have  been  controlling  in  that  re- 

^^^r^^^       And  if  a  tenant  will  only  commit  himself  to  such  an  enter- 

^^7^^    for  a  term  of  years,  on  condition  that  he  shall  have  a  legal 

lo!c^^^  in  the  land  for  the  term,  and  that  the  owner  of  the  fee  shall 

.  ai^^f^  '^  the  conditions  of  the  lease  and  his  covenants  for  his  compen- 

-^^^xx  for  the  use  of  the  land  as  rent,  and  being  of  such  mind,  he 

J^^'^xis  from  the  owner  an  instrument  in  legal  and  apt  terms  to 

^^^>^^QS8  that  result,  the  instrument  should  be  given  operation.^^ 

62.  Right  to  Possession;  Place  of  Delivery  of  Landowner's  Share; 
^^ration  of  Agreement. — ^The  most  important  criterion  in  arriving 
^^  the  intention  of  the  parties  and  the  consequential  relation  cre- 
^Wl  is  which  party  was  entitled  to  the  possession  of  the  land;  if  it 
^as  the  intention  that  the  landowner  should  part  with  and  the  other 
party  have  the  exclusive  possession  of  the  land  for  the  purpose  of 
cultivation,  then  as  a  general  rule  the  transaction  will  be  considered 
a  lease  and  the  relation  between  the  parties  that  of  landlord  and 
tenant.**  And  the  fact  that  the  landowner's  share  is  to  be  deliv- 
ered to  him  off  the  premises  tends  to  show  that  his  share  is  to  be 
regarded  as  rent,  and  that  the  relation  between  the  parties  is  that 
of  landlord  and  tenant,  whereas  a  letting  on  shares,  especially  for  a 
single  crop,  the  landowner  to  receive  his  share  on  the  premises,  would 
not  usually  be  regarded  as  a  leasing  of  the  land.**  It  would  seem 
that  the  proposed  duration  of  the  agreement  would  be  an  important 
consideration  in  arriving  at  the  intention  of  the  parties  as  to  the 
character  of  the  relation  created.*'  Thus  where  the  agreement  was 
for  the  cultivation  of  the  land  for  six  years,  it  was  said  that  if  other 
distinguishing  elements  were  lacking,  this  would  distinguish  the  case 
from  those  holding  that  a  letting  on  shares  for  one  season  is  not  a 
lease.^*  Still  the  mere  fact  that  the  agreement  is  for  raising  only 
a  single  crop  would  not  itself  prevent  the  transaction  from  being 
a  lease.**    The  privilege  of  persons  occupying  land  on  shares  to  have 

14.  Taylor  v.  Bradley,  39  N.  Y.  129,  94  Ind.  319,  48  Am.  Rep.  156 ;  Morrill 
100  Am.  Deo.  415.  v.  Mackman,  24  Mich.  279,  9  Am.  Rep. 

16.  Dixon  V.  Nicoolto,  39  HL  372,  124;  Putnam  v.  Wise,  1  Hill  (N.  Y.) 
89  Am.  Dec  312;  Whithed  v.  St.  An-  234,  37  Am.  Dec  309. . 
thony,  etc.,  Co.,  9  N.  D.  224,  83  N.  W.       18.  Chicago,  etc,  R.  Co.  ▼.  linard, 
238,  81  A.  S.  R.  562,  60  L.R.A.  264.  94  Ind.  319,  48  Am.  Rep.  165. 

16.  Woodruff  V.  Adams,  5  Blackf.       19.  Woodruff  v.  Adams,  6  Blackf. 
(Ind.)  317,  35  Am.  Dec  122.  (Ind.)  317,  36  Am.  Dec.  122. 

17.  Chicago,  etc.,  R.  Co.  v.  Linard, 
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a  renewal  of  their  contract  for  a  second  year  does  not  necessarily 
change  their  contract  into  one  of  leasing.*^ 

63.  Stipulation  as  to  Title  to  Crops  or  for  Rent. — ^It  is  the  gen- 
eral rule  that  the  title  to  the  crops  raised  where  the  relation  of  land- 
lord and  tenant  exists,  though  the  rent  is  payable  in  a  share  thereof, 
is  in  the  tenant  until  they  have  been  harvested  and  the  share  of  the 
landlord  set  apart  to  him  actually  or  constructively.^  On  the  other 
hand,  where  the  agreement  is  merely  one  to  cultivate  the  land  as  a 
servant  or  employee  of  the  landowner  for  a  share  of  the  crops,  the 
title  to  the  crops  remains  in  the  landowner,'  or  the  parties  are  con< 
sidered  tenants  in  common  of  the  crops ;  *  and  the  fact  that  the  agree- 
ment stipulates  that  the  title  to  the  crops  shall  remain  in  the  landlord 
until  division  is  considered  as  a  material  consideration  tending  to 
show  that  the  relation  was  not  intended  to  be  that  of  landlord  and 
tenant^  It  appears  from  the  authorities  that  the  question  to  be 
determined  in  every  case  of  cultivation  of  land  on  shares,  when 
the  agreement  between  the  parties  is  open  to  more  than  one  con- 
struction is.  Does  the  contract  give  the  landowner  his  share  as  rent 
or  the  occupant  his  share  as  compensation  for  his  labors?  If  the 
former,  the  person  working  the  land  is  a  tenant.  If  the  latter,  he  is 
simply  a  cropper.*  If  the  intention  of  the  parties  as  evidenced  by 
their  agreement  is  doubtful,  the  stipulation  for  a  share  of  the  crops 
eo  nomine  as  "rent"  is  considered  as  a  material  fact  showing  the 
intention  to  create  the  relation  of  landlord  and  tenant;*  but  the 
fact  that  the  agreement  provides  that  the  landowner  shall  be  paid  a 
certain  part  of  the  crops  eo  nomine  as  "rent"  does  not  necessarily 
create  the  relation  of  landlord  and  tenant.' 

64.  Compensation  for  Services;  Statute  of  Frauds. — Where  money 
is  paid  or  services  performed  uilder  a  verbal  contract  which  is  unen- 
forceable by  reason  of  the  statute  of  frauds,  it  is  the  general  rule 
that  the  contract  being  void  and  incapable  of  enforcement  in  a  court 
of  law  (the  defendant  having  refused  to  perform  it),  the  party  pay- 
ing the  money,  or  rendering  the  services  in  pursuance  thereof,  may 
treat  it  as  a  nullity,  and  recover  the  money  or  value  of  the  services 
under  the  common  counts.®  This  rule  has  been  applied  to  a  con- 
tract for  the  cultivation  of  land  on  shares.  Thus  when  the  plaintiflp 
agreed  orally  to  cultivate  defendant's  land  for  two  years  for  a  share 
of  the  crop,  it  being  understood  at  the  time  by  both  parties  that 

20.  Putman  v.  Wise,  1  Hill  (N.  Y.)       5.  Note:  98  A.  S.  R.  953. 
234,  37  Am.  Dec.  309.  6.  Dixon  v.  NiecoUs,  39  HI.  372,  89 

1.  Dixon  T.  NicooUs,  39  lU.  372,  89  Am.  Dec.  312. 

Am.  Dec  312.  7.  Note:  4  L.R.A.(N.S.)   700. 

2.  Bourland  v.  McKnight,  79  Ark.  8.  Williams  v.  Bemis,  108  Mass.  91, 
427,  96  S.  W.  179,  4  L.B.A.(N.S.)  698.  11  Am.  Rep.  318.    See  generally,  Stat- 

3.  See  supra,  par.  60.  ute  op  Frauds. 

4.  Note:4L.R.A.(N.S.)  700. 
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the  crop  would  be  more  valuable  the  second  year  than  the  first,  and 
at  the  end  of  the  first  year  the  crop  was  divided  acoording  to  the 
contract,  but  the  defendant  refused  to  let  the  plaintiff  cultivate  the 
land  for  the  second  year,  it  was  held  that  the  plaintiff  could  main- 
tain an  action  for  work  done  and  materials  furnished  in  cultivating 
the  land.* 

III.  Pabtibs  to  Lbasbs 

Oeneral  Principles 

65.  In  General. — ^A  person  may  be  a  lessor  and  occupy  the  posi- 
tion of  a  landlord  to  the  tenant  'though  he  is  not  the  owner  of  the 
premises  let,  and  cannot  escape  Uability  as  landlord  by  showing  that 
lie  is  not  the  owner  of  the  property.*®  A  lessor  cannot  create  any 
greater  interest  in  the  lessee  than  he  himself  has;  a  lessee  unless 
protected  by  some  special  statute  or  equity  takes  subject  to  all  claims 
or  title  which  were  enforceable  against  his  lessor.**  Thus  a  judgment 
debtor  cannot,  after  the  judgment  has  become  a  lien  upon  the  land, 
grant  a  lease  which  will  be  valid  and  enforceable  or  create  any  right 
which  can  be  enforced  against  a  purchaser  under  an  execution  issued 
upon  the  judgment,*'  but  the  legal  title  to  real  estate  acquired  subse- 
quent to  a  lease  by  a  lessor  owning  the  equitable  interest  at  the  date 
of  the  lease  inures  to  the  benefit  of  the  lessee,  as  against  a  judgment 
creditor  of  the  lessor  whose  judgment  is  subsequent  to  the  lease.*' 
The  rule  that  where  an  instrument  in  writing  purports  on  its  face 
to  be  made  by  certain  parties  named  therein,  and  the  signature  of  a 
party  not  named  therein  appears  to  the  instrument,  it  is  not  the 
deed  or  contract  of  said  last  named  party,  and  parol  testimony  is 
not  admissible  to  show  that  he  intended  to  bind  himself  thereby,  has 
been  applied  to  a  lease,*^  and  in  such  a  case  to  allow  the  liability, 
as  guarantor  or  surety  of  one  who  merely  signs  a  lease,  without  being 
named  therein  as  a  party  in  any  way,  to  be  established  by  oral  evi- 
dence would  be  violative  of  the  statute  of  frauds.**  An  oil  and  gas 
lease,  executed  by  several  owners  of  contiguous  lands,  embracing  their 
said  lands,  describing  the  demised  premises  as  a  single  tract,  contem- 
plating a  single  well  as  a  condition  to  its  continuance,  providing  for 

9.  Williams  v.  Bemis,  108  Mass.  91^  Farmer's,  etc.,  Bank  t.  Ege,  9  Watts. 
11  Am.  R^p.  318.  (Pa.)  436,  36  Am.  Dec.  130. 

10.  Lindsay  v.  Leighton,  150  Mass.  13.  Skidmore  v.  Pittsburg,  etc.,  R. 
285,  22  N.  E.  901,  15  A.  S.  R.  199.        Co.,  112  U.  S.  33,  6  S.  Ct.  9,  28  U.  S. 

11.  Deseret  Salt  Co.  v.  Tarpey,  142    (L.  ed.)  627. 

U.  S.  241,  12  S.  Ct.  158,  35  U.  S.  14.  Brown  v.  O'Byme,  153  Ala.  621, 
(L.  ed.)  999.  45  So.  129,  127  A.  S.  R.  77. 

12.  Locke  V.  Coleman,  2  T.  B.  Mon.  15.  Brown  v.  O'Byme,  153  Ala.  621, 
(Ky.)  12,  16  Am.  Dec.  118;  Martin  45  So.  129,  127  A.  S.  R.  77.  Set 
▼.  Martin,  7  Md.  368,  61  Am.  Deo.  364 ;  generally.  Statute  ov  Frauds. 
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payment  of  delay  or  commutation  money  to  them  jointly,  and  other- 
wise treating  them  as  tenants  in  common,  is,  as  between  the  lessors 
and  the  lessee,  a  joint  lease  of  a  single  tract  of  land.^*  Where  the 
owner  of  property  confers  upon  another  an  apparent  title  to  or  power 
of  disposition  over  it,  he  is  estopped  from  asserting  his  title  as  against 
an  innocent  third  party,  who  has  dealt  with  the  apparent  owner  in 
reference  thereto  without  knowledge  of  the  claims  of  the  true  owner. 
The  rights  of  such  third  party  do  not  depend  upon  the  actual  title 
or  authority  of  the  one  with  whom  he  dealt,  but  upon  the  act  of 
the  owner,  which  precludes  him  from  disputing  the  title  or  author- 
ity he  has  apparently  conferred.^'  Thus  where  the  owner  of  a  build- 
ing represents  to  a  person  that  he  htis  leased  the  building  to  a  third 
person  and  that  such  person  has  power  to  sublet  a  part  of  the  build- 
ing, and  the  person  to  whom  the  representations  were  made  took  a 
sublease,  it  was  held  that  the  owner  was  estopped  to  deny  the  right 
of  the  sublessor  to  sublease,  though  the  latter  in  fact  did  not  have 
a  lease  of  the  part  so  sublet.** 

66.  Trustees. — ^Trustees  are  usually  given  power  by  the  instrument 
creating  the  trust  to  lease  the  trust  property  and  this  power  may  be 
implied  as  a  necessary  or  proper  incident  to  the  express  powers  and 
duties  conferred  by  tie  trust ;  *•  but  they  have  no  general  power  to 
grant  leases  to  extend  beyond  the  life  of  the  trust  estate.**  When 
their  power  is  limited  by  the  instrument  creating  the  trust,  a  court  of 
equity  has,  it  seems,  by  virtue  of  its  jurisdiction  over  trust  estates 
power  to  authorize  leases  for  a  longer  period  than  that  permitted, 
and  has  assumed  jurisdiction  to  authorize  leases  which  may  extend 
beyond  the  probable  duration  of  the  life  of  the  trust.*  Where  land 
is  held  by  several  trustees  under  a  trust  requiring  an  exercise  of  the 
judgment  and  discretion  of  all  the  trustees  and  there  is  no  evidence 
of  authority  for  one  of  them  to  act  alone,  the  execution  of  what  pur- 
ports to  be  a  lease  for  years  by  one  of  the  trustees  does  not  make  a 
valid  lease  of  the  property,  nor  does  it  aflFect  the  share  of  the  trustee 
executing  it  as  in  the  case  of  ordinary  joint  tenants;  and  where  all 
the  trustees  do  not  join  in  the  execution  of  an  instrument,  the  burden 
is  on  the  lessee  to  prove  the  deaths  of  those  not  joining  therein.    Recog- 

16.  South  Penn  Oil  Co.  v.  Snodgrass,  275, 140  N.  W.  5,  Ann.  Cas.  1914C  376, 
71  W.  Va.  438,  76  S.  E.  961,  43  L.R.A.  48  L.R.A.(N.S.)  1004. 

(N.S.)  848.  20.  In  re  Hubbell,  135  la.  637,  113 

17.  McNeU  y.  New  York  Tenth  Nat.  N.  W.  512, 14  Ann.  Cas.  640  and  note, 
Bank,  46  N.  Y.  325,  7  Am.  Rep.  341.  13  L.R.A.(N.S.)   496  and  note. 

As  regards  estoppel  in  pais  generally  1.  Denegre  v.  Walker,  214  111.  113, 

as  applied  to  rights  in  real  property,  73  N.  E.  409,  105  A.  S.  R.  98,  2  Ann. 

see  Estoppel,  vol.  10,  p.  779  et  seq.  Cas.  787;  Upham  v.  Plankinton,  152 

18.  Hill  v.  Wand,  47  Kan.  340,  27  Wis.   275,   140   N.   W.  5,  Ann.   Cas, 
J>ao.  9«8,  27  A.  S.  R.  288.  1914C  476  and  note,  48  L.R.A.(N.S.) 

19.  Upbam  v.  Plankinton,  152  Wis.  1004  and  note. 
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nition  or  ratification  by  the  other  trustees  cannot  be  assumed  unless 
it  is  shown  to  have  been  founded  upon  full  knowledge  of  all  the  facts.* 
67.  Executors  and  Administrators. — ^At  common  law  the  real  estate 
of  a  decedent  passes  to  his  heirs,  and  the  executor  or  administrator  has 
no  power  as  against  the  heirs  to  lease  the  decedent's  real  estate.*  In 
some  jurisdictions  statutory  provisions  exist  authorizing  the  executor 
or  administrator  to  lease  the  real  estate  of  the  decedent  during  the 
administration,^  and  under  some  statutes  he  may  be  held  liable  in 
damages  for  failure  to  use  reasonable  diligence  to  lease  and  collect 
the  rents  of  his  decedent's  lands,^  but  in  the  absence  of  statute  requir- 
ing it,  the  executor  or  administrator  in  exercising  the  power  to  lease 
lands  is  not  required  to  exact  security  for  the  rent,  and  his  failure  to 
do  so  when  not  so  required  would  not  itself  render  him  personally 
liable  for  rents  which  he  was  unable  to  collect,  if  otherwise  he  has 
used  reasonable  diligence  and  exercised  fair  judgment  in  making  the 
lease.*  Sometimes  the  statutes  require  an  order  of  court  to  enable 
the  executor  or  administrator  to  make  a  lease.'  Where  the  executor 
or  administrator  occupies  the  decedent's  real  estate  he  may  be  charged 
with  a  reasonable  rent  therefor ;  *  and  where,  instead  of  leasing,  the 
administrator  occupied  and  cultivated  the  land  at  a  loss,  he  has  been 
required  to  account  for  its  rental  value,  though  if  he  had  made  a 
profit  he  would  have  been  required  to  axjcount  therefor  at  the  election 
of  the  parties  in  interest.*  Although  the  administrator  has  the  author- 
ity to  lease  the  lands,  the  heirs  may  lease  them  and  collect  the  rents 
if  the  administrator  does  not  act,  and  in  such  a  case  the  heirs  cannot 
be  held  liable  for  rents  collected  before  the  administrator  has  sought 
to  exercise  his  power.**  As  against  the  heirs  a  statute  authorizing 
an  administrator  to  lease  his  decedent's  lands  and  collect  the  rents 
can  have  no  extraterritorial  eflFect,  and  therefore  does  not  apply  to 
lands  situated  in  another  state.**    Where  the  power  is  to  lease  during 

2.  Winslow  V.  Baltimore,  etc.,  R.  Co.,       Note :  40  L.R.A.  321  et  seq. 

188  U.  S.  646,  23  S.  Ct.  443,  47  U.  S.       7.  Grant  v.  Hathaway,  215  Mo.  141, 
(L.  ed.)  636.    See  Tbusts.  114  S.  W.  609,  15  Ann.  Cas.  567. 

3.  Notes:  40  L.RA.  321  et  seq.;  1       Note:  40  L.R.A.  321  et  seq. 

Ann.  Cas.  406.  8.  Henderson  v.  Simmons,  33  Ala. 

4.  Grant  v.  Hathaway,  215  Mo.  141,  291,  70  Am.  Dec.  590. 

114   S.  W.  609,  15   Ann.   Cas.   567;  Note;  40  L.R.A.  321  et  seq. 

Spicer  v.  Spicer,  249  Mo.  682,  155  S.  9.  Walls  v.  Walker,  37  Cal.  424,  99 

W.  832,  Ann.  Cas.  1914D  238.  Am*.  Dec.  290. 

Note:  40  L.R.A.  321  et  seq.  Note:  40  L.R.A.  323  et  seq. 

6.  Patapsco  Guano  Co.  ▼.  Ballard,  10.  Note :  40  L.R.A.  322  et  seq. 

107  Ala.  710,  19  So.  777,  64  A.  S.  R.  11.  Bmith  v.  Wiley,  22  Ala.  396,  58 

13L  Am.  Dec  262. 

Note :  40  L.R.A.  321  et  seq.  Note :  40  L.R.A.  322  et  seq. 

6.  Patapsco  Guano  Co.  v.  Ballard, 
107  Ala.  710,  19  So.  777,  54  A.  S.  R. 
131. 
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the  administration,  any  lease  for  a  definite  term  would  be  subject  to 
be  terminated  by  a  final  distribution  of  the  estate  and  the  dischaige 
of  the  administrator.^'  An  elecutor  may  be  given  power  by  the  will 
to  lease  the  testator's  lands,^*  but  it  has  been  held  that  a  will  authoriz- 
ing the  executor  to  take  charge  of  certain  premises  and  "lease  and 
maintain  the  same  in  repair,  with  a  view  to  obtaining  the  best  income 
therefrom,  without  permitting*  the  same  to  deteriorate  in  value  or 
qualify,"  does  not  authorize  him  to  execute  an  oil  and  gas  lease, 
granting  to  the  lessee  all  the  oil  and  gas  under  the  premises,  where 
the  premises  so  leased  had  never  been  leased  for  other  than  agricultural 
purposes.** 

68.  Guardians. — ^In  this  country  it  has  been  held  that  a*  guardian 
appointed  by  the  orphan's  court  supplies  the  place  both  of  a  guardian 
for  nurture  and  a  guardian  in  socage  in  the  ancient  law.  Such 
guardian  has  not  only  the  custody  of  the  person,  but  also  the  care  of 
the  land.  A  guardian  in  socage,  then,  has  not  only  the  care  of  the 
land,  but  also  an  interest  in  it,  and  this  being  so,  he  may  make  leases 
thereof  as  any  other  having  interest  may  do ;  and  if  he  make  a  lease 
to  continue  beyond  his  guardianship,  it  is  not  absolutely  void  on.  the 
infant  coming  of  age,  but  voidable  only.  Consequently  the  infant 
may  at  that  time  either  affirm  the  lease  or  avoid  it,  at  his  pleasure; 
if  he  accept  of  rent,  or  do  any  other  act  or  acts  showing  his  assent 
thereto,  it  is  construed  to  be  an  affirmance.**  A  guardian  cannot  bind 
his  ward  nor  his  ward's  estate  by  a  covenant  for  quiet  enjoyment  in 
a  lease  of  the  ward's  land,**  but  he  thereby  binds  himself  individually 
and  becomes  personally  liable  for  a  breach.*'  In  the  absence  of 
statute  a  lease  by  a  guardian  of  his  ward's  land  will  terminate  with 
the  death  of  the  ward  during  minority.**  A  lease,  under  authority 
of  court,  of  an  infant's  property,  which  is  to  extend  beyond  his 
minority,  is  valid,  where  iJie  state  has  given  the  court  plenary  power 
over  such  estates.** 

69.  Infant. — The  general  disability  of  infants  to  contract*®  pre- 
cludes them  from  binding  themselves  by  executing  leases,  but  it  is 
held  that  a  lease  to  an  infant  is  not  void,  but  voidable  only,  at  his 
election.*  It  seems  that  an  infant  lessee,  who  receives  no  benefit  as 
such  lessee  from  rented  premises,  can  recover  back  from  the  lessor 

12.  Note:  40  L.R.A.  323  et  seq.  16  So.  723,  53  A.  S.  R.  101. 

13.  Note:  1  Ann.  Cas.  406.  18.  Welles  v.  Gowles,  4  Conn.  182, 

14.  Lanyon  Zinc  Co.  v.  Freeman;  68   10  Am.  Dec  115. 

Kan.  691,  75  Pac.  995,  1  Ann.  Cas.  19.  Beaochamp.  v.  Bertig,  90  Ark. 
403.  351,  119  S.  W.  75,  23  L3.A.(N.S.) 

15.  Van  Doren  v.  Everitt,  5  N.  J.  L.  669. 

460,  8  Am.  Dec.  615.     See  Guardian  20.  See  Inpakts,  vol.  14,  pp.  222 

AND  Ward,  vol.  12,  p.  1126.  et  seq. 

16.  Chestnut  v.  Tyson,  105  Ala.  149,  1.  Notes :  18  A.  S.  B.  590;  47  L.R.A, 
16  So.  723,  53  A.  S.  R.  lOL  (N.S.)  643. 

17.  Chestnut  v.  Tyson,  105  Ala.  149, 
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any  money  which  he  may  pay  such  lessor  a^  rent.  In  all  cases  in 
which  he  has  been  held  hable  for  rent  or  has  been  denied  the  right  to 
recover  rents  paid,  he  has  received  some  actual  benefit  from  the  use 
of  the  property  as  a  tenant.'  On  the  other  hand  if  the  infant  has 
actually  occupied  the  premises  and  received  value  from  the  use 
thereof,  it  seems  that  he  cannot  recover  rent  paid.*  The  use  of 
premises  by  an  infant  may  constitute  a  necessary  under  the  gen- 
eral rule  rendering  an  infant  liable  for  the  reasonable  value  of 
necessaries  furnished  him/  but  if  the  use  of  the  premises  does  not 
constitute  a  necessary  it  is  the  better  view,  though  there  is  early 
authority  to  the  contrary,  that  the  infant  cannot  be  held  liable  for 
the  rent  even  if  he  has  occupied  the  premises.^  If  an  infant  lessee 
continues  in  possession  after  he  comes  of  age  this  is  a  ratification  of 
the  lease  and  renders  obUgatory  on  him  the  provisions  of  the  lease,^ 
and  of  consequence  makes  him  chargeable  for  all  arrearages  of  rent 
incurred  during  his  minority.'  If  the  title  to  the  crops  raised  on  the 
demised  premises  is  reserved  by  the  lessor  as  security  for  the  rent,  the 
infancy  of  the  lessee  does  not  affect  the  validity  of  the  lien,^  and  if 
the  infant  lessee  converts  the  crops  to  his  own  use  his  infancy  is  no 
defense  to  an  action  of  tort  therefor ;  in  such  a  case  his  liability  does 
not  arise  from  any  breach  of  contract  but  from  an  appropriation  to 
his  own  use  of  the  lessor's  property.'  A  lease  by  an  infant  of  his 
lands  reserving  rent  is  regarded  as  voidable  merely  and  not  void,  not- 
withstanding the  rent  reserved  was  not  the  best  obtainable  rent,^®  and 
his  recognition  of  the  validity  of  the  lease  after  majority  renders  it 
binding  upon  him.*^ 

70.  Married  Women. — ^At  common  law  a  husband  acquired  an 
estate  during  coverture  in  the  real  estate  of  his  wife,  and  a  married 
woman  was  also  under  a  disability  to  enter  into  contracts  and  there- 
fore had  no  authority  to  lease  her  real  estate.  The  modem  statutes, 
however,  very  generally  secure  to  married  women  their  real  estate  to 
their  own  and  separate  use,  and  their  power  to  rent  their  real  estate 

2.  Ez  parte  McFerren,  184  Ala.  223,      7.  Haskell    v.    Haskell,    2    Greenl. 
63  So.  159,  Ann.  Cas.  1915B  672,  47    (Me.)  157,  11  Am.  Dec.  54. 
L.R.A.(N.S.)  543.  Notes:  18  A.  S.  R.  592;  47  L.R.A. 

Note:  47  L.R.A.(N.S.)  546.  (N.S.)  547. 

3.  Notes:47L.R.A.(N.S.)  546;  Ann.       8.  Baxter  v.  Bush,  29  Vt.  466,  70 
Cas.  1915B  676.  Am.  Dec.  429. 

4.  Gregory  v.  Lee,  64  Conn.  407,  30       9.  Baxter  v.  Bush,  29  Vt.  465,  70 
Atl.  53,  25  L.R.A.  618.  Am.  Dec.  429. 

Note:  18  A.  S.  R.  692.  Note:  47  L.R.A.(N.S.)  545. 

5.  Notes:  18  A.  S.  R.  589;  47  IaR.A.       See  Infants,  vol.  14,  p.  261  et  see;^. 
(N.S.)  544.  as  to  the  general  liability  of  infant^ 

6.  Haskell    v.    Haskell,    2    Greenl.  for  torts  connected  with  or  arising  out 
(Me.)  157,  11  Am.  D^.  54;  Baxter  v.  of  contract. 

Bush,  29  Vt.  465,  70  Am.  Dec.  4l29.  10.  Note:  18  A.  S.  R.  589. 

Notes:   18   L.R.A.   592;   47  L.R.A.       11.  Note:  18  A.  S.  R.  714. 
(N.S.)  547. 
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under  the  general  powers  conferred  upon  them  to  contract  is  very 
generally  recognized.** 

71.  Corporation. — ^In  England  it  has  been  held  that  a  lease  of  lands 
of  a  corporation  is  one  of  the  unusual  acts  not  requiring  such  im- 
mediate attention  as  to  dispense  with  the  corporate  seal,  and  that 
therefore  a  corporation  is  not  bound  by  an  unsealed  lease  or  contract 
for  a  lease.**  Corporations  can  act  only  through  their  duly  authorized 
officers  and  agents;  still  when  the  corporate  seal  is  affixed  to  a  contrax^t 
purporting  to  be  regularly  executed  for  a  corporation  by  one  of  its 
officers,  the  seal  is  prima  facie  evidence  of  the  authority  of  the  officer 
to  execute  the  contract  for  the  company.**  This  rule  is  fully  applicable 
to  a  lease  by  or  to  a  corporation.*^  As  shown  in  another  place  where 
a  contract  is  executed  by  an  officer  or  agent  of  a  corporation,  the 
question  frequently  arises  whether  the  officer  or  agent  is  personally 
bound  by  the  contract  due  to  the  form  of  its  execution.**  The  general 
principles  applicable  to  other  contracts  would  be  applicable  to  leases 
on  which  it  is  attempted  to  hold  an  officer  liable  as  lessee  or  to  hold 
the  corporation  liable.*'  Accordingly,  where  the  lease  purports  on  its 
face  to  be  executed  on  behalf  of  the  corporation  by  designated  officers 
or  agents,  and  to  bind  only  the  corporation,  the  better  rule  seems 
to  be  that  such  officers  or  agents  cannot  be  held  personally  liable 
thereon  though  they  sign  the  lease  in  their  individual  names, 
with  or  without  an  affix  designating  their  representative  character, 
and  this  has  been  held  true  though  the  lease  was  under  seal.*®  On 
the  other  hand  if  a  lease  is  under  seal  and  purports  on  its  face  to  be 
the  contract  of  the  agent  and  is  signed  in  his  individual  name  he 
cannot  escape  liability  thereon  on  the  ground  that  he  was  acting  as 
the  agent  of  a  corporation.**  A  corporation  under  a  general  power 
to  take  and  hold  property  may  become  a  lessee,  and  bind  itself  b}' 
the  usual  provisions  and  covenants  in  the  lease  provided  the  acquisition 
of  such  a  leasehold  t^as  reasonably  necessary  for  the  carrjang  out 
of  the  purposes  of  its  organization  or  general  powers.**  A  corporation 
under  its  general  power  to  alienate  its  lands  would  have  authority  to 
give  a  lease  of  the  same.*    Thus  a  railroad  company  has  the  power  to 

12.  Warren  v.  Wagner,  75  Ala.  188,  Cas.  1913B  1094. 

51  Am.  Rep.  446 ;  Perkins  v.  Morse,  78  16.  See  Corporations,  vol.  7,  p.  495. 

Me.  17,  2  Atl.  130,  57  Am.  Rep,  780.  17.  Northwestern    Distilling   Co.   v. 

See  Husband  and  Wnra,  vol.  13,  p.  Brant,  69  111.  658,  18  Am.  Rep.  631. 

1342.  18.  Whitford  v.  Laidley,  94  N.  Y. 

13.  Note:   60  A.   S.   R.  151.     See  145,  46  Am.  Rep.  131. 
Corporations,  vol.  7,  p.  540,  as  regards  IS.^Kiersted  v.  Orange,  etc,  R.  Co., 
necessity  for  use  of  corporate  seal  gen-  69  N.  Y.  343,  25  Am.  Rep.  199. 
erally.  20.  Jacksonville,  etc,  R.  etc,  Co.  v. 

14.  See  Corporations,  vol.  7,  p.  668.  Hooper,  160  U.  S.  514,  16  S.  Ct.  379, 

15.  Jacksonville,  etc,  R.  etc.,  Co.  v.  40  U.  S.  (L.  ed.)  515;  Abby  v.  Billups, 
Hooper,  160  U.  S.  614,  16  S.  Ct.  379,  35  Miss.  618,  72  Am.  Dec  143.  See 
40  U.  S.    (L.  ed.)   515;   Chandler  v.  Corporations,  vol.  7,  p.  565. 

Hart,  161  Cal.  405, 119  Pac  516,  Ann.       1.  Checkley  v.  lUinoia  Cent  R.  Co., 
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lease  a  part  of  its  right  of  way  for  a  warehouse  if  it  does  not  interfere 
with  its  duties  to  the  public'  In  case,  however,  of  quasi  public  cor- 
porations the  general  principle  which  prohibits  such  corporations 
from  alienating  their  property,  and  thus  disabling  themselves  from 
performing  the  duties  they  owe  to  the  public,  would  include  an 
alienation  by  way  of  lease.'  A  tenant  in  an  office  building  owned 
}md  occupied  in  part  by  a  national  bank  cannot  set  up  as  a  defense 
in  an  action  against  hhn  for  rent  that  such  bank  has  no  power  under 
its  charter  to  erect  an  office  building  and  let  offices  therein.*  An 
early  English  statute  (13  Eliz.,  c  10,  §  3;  14  Eliz.,  c.  14)  restricted 
the  power  of  religious  and  charitable  corporations  to  lease  their  lands 
for  more  than  a  specified  period,  and  this  statute  was  held  to  include 
an  eleemosynary  corporation  whose  purpose  was  the  reclamation  of 
penitent  prostitutes.*  Where  a  corporation  enters  into  an  ultra  vires 
lease  of  its  property  and  special  franchises,  it  is  held  by  the  courts 
which  deny  recovery  directly  upon  an  ultra  vires  contract  that  no 
recovery  can  be  had  upon  the  lease  for  the  stipulated  rent,  though 
the  lessee  may  be  held  liable  for  a  reasonable  rent  during  the  period 
of  his  occupation  of  the  premises.*  Other  courts,  however,  where 
the  rule  prevails  that  one  party  to  an  ultra  vires  contract  who  has 
accepted  performance  by  the  other  party  is  estopped  to  deny  liability, 
permit  the  corporation  to  recover  the  stipulated  rent  directly  upon 
the  lease  for  the  time  the  lessee  held  possession,'  and  under  this  view 
liability  for  such  rent  of  a  surety  of  the  lessee  has  been  enforced.* 

72.  Alien. — ^A  grant  of  land  to  an  alien  is  effective  at  common  law 
to  confer  on  him  the  title,  but  he  is  not  competent  to  hold  as  against 
the  state  and  his  title  may  be  escheated  in  proceedings  by  the  state,' 
though  it  seems  that  even  as  against  the  state  there  was  no  objection 
to  an  alien  taking  and  holding  a  lease,  especially  where  the  term  is 
not  for  a  very  long  period  of  time,  as  the  common  law  prohibition 
is  against  the  ownership  of  land  by  aliens  and  a  lessee  cannot  be 
considered  an  owner,  since  ownership  implies  a  legal  and  valid  title 
to  the  fee,  and  Blackstone  (2  Bla.  Com.  293)  states  that  an  alien 
friend  could  hold  a  lease  for  years  of  a  house  for  the  convenience 

257  HI.  491,  100  N.  E.  942,  Ann.  Cas.  4.  Farmers'  Deposit  Nat.  Bank  v. 

1914A  1202,  44  L.R.A.(N.S.)  1127.  Western  Pennsylvania  Fuel  Co.,  215 

Note :  70  A.  S.  B.  163.  Pa.  St.  115,  64  Atl.  374,  114  A.  S.  R. 

See  Corporations,  vol.  7,  p.  675.  949. 

2.  Checkley  v.  Illinois  Cent.  R.  Co.,  5.  Magdalen  Hospital  ▼.  Enotts,  4 
257  LI.  491,  100  N.  E.  942,  Ann.  Cas.  App.  Cas.  324,  48  L.  J.  Ch.  579,  40 
1914A  1202,  44  L.R.A.(N.S.)  1127.  L.  T.  N.  S.  466,  27  W.  R.  682,  15 

3.  Thomas  v.  West  Jersey  R.  Co.,  Eng.  Rul.  Cas.  417. 

101  U.  S.  71,  25  U.  S.  (L.  ed.)  950;  6.  See  Corporations,  vol.  7,  p.  681. 
Oregon  Ry.  etc.,  Co.  v.  Oregonian  R.  7.  See  Corporations,  vol.  7,  p.  682. 
Co.,  130  U.  S.  1,  9  S.  Ct.  409,  32  U.  8.  Bath  Gas  Light  Co.  v.  Claffy,  151 
S.  (L.  ed.)  837.  See  Corporations,  N.  Y.  24,  45  N.  E.  390,  36  L.R.A.  664. 
vol.  7,  p.  572.  9.  See  Aliens,  vol.  1,  p.  818. 
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of  meFchandizing.  It  is  doubtful,  however,  whether  an  alien  oould 
hold  as  against  tiie  state  a  leasehold  for  an  unreasonably  long  term ; 
and  under  a  constitutional  provision  of  a  state  expressly  proMbiting 
the  ownership  of  land  by  aliens  and  that  all  conveyances  to  aliens 
shall  be  void,  it  has  been  held  that  a  lease  of  lands  to  an  alien  for 
a  long  term  of  years,  such  as  a  lease  for  forty-nine  years,  would  be 
within  the  spirit  of  the  prohibition  and  void,  being  in  effect  a  con- 
veyance of  the  land.^^  It  has  been  held  that  a  covenant  not  to  rent 
property  to  a  Chinaman  is  void  as  violating  the  14th  amendment  to 
the  United  States  constitution  providing  for  equal  protection  of  the 
laws,  and  as  an  infraction  of  the  treaty  with  China  guaranteeing  to 
Chinamen  in  the  United  States  all  the  rights,  privileges,  and  immu- 
nities accorded  to  citizens  and  subjects  of  the  most  favored  nation.^^ 

73.  Partners. — ^In  case  land  is  owned  by  a  partnership,  one  partner 
has  not  necessarily  power  to  grant  a  lease  thereof  which  will  be  bind- 
ing on  his  copartners.^*  And  it  has  been  held  that  partners,  though 
they  own  real  estate  as  partners,  still  own  it  as  tenants  in  common, 
and  must  demise  it  as  other  tenants  in  common  must.  Such  estate 
is  not  subject  to  the  rules  of  law  which  govern  the  disposition  of 
other  partnership  property,  and  which  authorize  one  partner  to  bind 
the  others  by  the  use  of  the  name  of  the  firm.  Hence  a  grant  or 
demise  of  real  estate  owned  by  partners  must  be  made  by  each  and 
all  of  them,  as  one  tenant  in  common  cannot  grant  by  deed,  nor 
can  he  demise,  by  deed  or  by  parol,  anything  more  than  his  undivided 
interest  in  the  estate,  unless  he  is  authorized  by  his  cotenants  to 
grant  or  demise  their  interests  also.^* 

Agent 

74.  Lease  by  Agent  of  Lessor. — ^It  is  a  general  rule  of  agency  that 
an  agent's  authority  to  execute  an  agreement  required  to  be  in 
writing  or  under  seal  must  be  authorized  in  writing  or  under  seal,** 
and  this  rule  requires  that  the  authority  of  an  agent  of  a  lessor 
to  execute  a  lease  for  a  term  of  years  required  by  the  statute  of 
frauds  to  be  in  writing  must  be  conferred  by  a  written  instru- 
ment, and  the  statutes  in  some .  instances  expressly  so  provide.** 
Though  an  agent  is  authorized  in  writing  to  make  a  lease  for  one 

10.  State  V.  Hudson  Land  Co.,  19  13.  Dillon  v.  Brown,  11  Gray 
Wash.  85,  52  Pac.  574,  40  L.R.A.  430.    (Mass.)   179,  71  Am.  Dec.  700.     See 

Note :  Ann.  Cas.  1913D  1002.  generally,  Partnership. 

11.  Gandolfo  v.  Hackman,  49  Fed.       14.  See  Principal  and  Agent. 
181,  16  L.R.A.  277.  15.  Pusey    v.    Omaha    Preebyterian 

12.  Dillon  V.  Brown,  11  Gray  Hospital,  70  Neb.  353,  97  N.  W.  375, 
(Mass.)  179,  71  Am.  Dec.  700;  Mus-  113  A.  S.  R.  788;  Clement  v.  Young- 
sev  V.  Holt,  24  N.  H.  248,  56  Am.  Dec.  McShea  Amusement  Co.,  70  N.  J.  Eq. 
234.  677,  67  Atl.  82, 118  A.  S.  B.  747;  Cou- 
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year,  his  act  in  making  a  lease  for  a  longer  term  is  as  much  an  act 
on  his  part  without  authority  as  though  he  had  no  power  to  make 
one  for  any  period  whatever.^*  A  lease  made  by  an  agent  of  the 
lessor  should  be  made  in  the  name  of  his  principal,*'  and  the 
general  rule  that  mere  descriptive  words  of  agency  superadded  to 
the  name  of  the  agent  are  regarded  as  simply  describing  the  person 
apply  to  leases  as  well  as  other  contracts,**  and  if  a  lease  is  under 
seid  and  executed  by  the  agent  in  his  own  name  as  lessor,  though 
words  designating  his  agency  are  superadded,  he  would  be  person- 
ally liable  as  lessor.**  By  a  due  ratification  a  lessor  may  render  a 
lease  made  by  his  agent  in  his  own  name  binding  on  him.*^  Accord- 
ing to  the  better  modern  view,  especially  in  this  country,  if  the  con- 
tract itself  shows  that  the  words  were  not  used  as  merely  descriptive 
of  the  person  they  will  not  be  so  regarded,  but  will  be  assigned  their 
real  meaning,  and  extrinsic  evidence  to  show  the  intention  of  the 
parties  in  this  respect  should  be  admitted.* 

75.  Lease  by  Agent  of  Lessee. — In  case  of  a  lease  undfer  seal,  exe- 
cuted by  an  agent  of  the  lessee,  it  must,  according  to  the  prevailing 
view,  as  in  case  of  other  contracts,  in  order  to  render  the  principal 
liable  thereon  at  law,  be  executed  in  the  name  and  under  the  seal  of 
the  principal.*  If  this  is  not  done,  the  principal  incurs  no  liability 
to  the  lessor  and  neither  the  fact  that  he  occupies  the  premises  with- 
out assignment  of  the  lease,  nor  that  he  furnishes  the  money  to  pay 
the  rent,  renders  him  liable  except  to  the  agent.*  In  some  jurisdic- 
tions, however,  the  tendency  of  the  courts  is  to  relax  this  technical 
rule,*  and  it  has  been  held  that  if  a  lease  is  for  such  a  term  that  it 
would  have  been  valid  if  it  had  not  been  under  seal,  the  undisclosed 
principal  may  be  held  liable  thereon.*  If  a  lease  is  not  under  seal 
and  is  executed  by  an  agent  of  an  undisclosed  principal,  who  as  lessee 
receives  the  benefit  of  the  lease,  the  undisclosed  principal  may  be  held 
liable  on   the  general  principle  of  agency  relating  to  undisclosed 

dert  V.  Cohen,  118  N.  Y.  309,  23  N.  E.  L.R.A.1915A  288. 
298.  16  A.  S.  R.  761,  7  L.R.A.  69;       1.  Avery    v.    Dougherty,    102    Tnd. 

McDowell  V.  Simpson,  3  Watts  (Pa.)  443,  2  N.  E.  123,  52  Am.  Rep.  680 

129,  27  Am.  Dec.  338.  (holding  that  a  lease  reciting  that  it 

16.  McDowell  v.  Simpson,  3  Watts  is  made  by  "M.,  agent  of  D.,"  and 
(Pa.)  129,  27  Am.  Dec.  338.  signed  in  the  same  manner,  was  the 

17.  Matzirer  V.  Arcade  Building,  etc.,  contract  of  the  principal). 

Co.,  80  Wash.  401,  141  Pac.  900,  2.  Kiersted  v.  Orange,  etc.,  R.  Co., 
LR.A.1915A  288.  69  N.  Y.  343,  25  Am.  Rep.  199.    See 

18.  Avery   v.  Dougherty,  102  Ind.   Principal  and  Agent. 

443,  2  N.  E.  123,  52  Am.  Rep.  680.  3.  Kiersted  v.  Orange,  etc.,  R.  Co., 

19.  Lutz  V.  Linthicum,  8  Pet.  165,  69  N.  Y.  343,  25  Am.  Rep.  199. 
8  U.  S.  (L.  ed.)  904.  4.  See  Psincipal  and  Agent. 

20.  Kostopolis  V.  Pezzetti,  207  Mass.  5.  Marshall  v.  Rugg,  6  Wyo.  270,  44 
277,  93  N.  E.  571,  Ann.  Cas.  1912A  Pac  700,  45  Pac  436,  33  L.R.A.  679. 
859;  Matzger  v.  Arcade  Building,  etc., 

Co.,    80   Wash.    401,    141    Pac.    900, 
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principals,  and  it  has  been  held  that  a  verdict  charging  a  person  on 
a  lease  will  not  be  set  aside  as  without  evidence  to  support  it  where 
it  appears  that  he  had  the  benefit  of  it,  that  his  checks  were  given 
in  payment  of  the  rent,  and  that  the  nominal  lessees  were  his  agents 
and  had  no  use  for  the  leasehold  themselves.^  If  the  lease  on  its 
face  purports  to  be  executed  on  behalf  of  a  disclosed  principal  as 
lessee,  though  it  is  signed  in  the  name  of  the  agent,  it  has  been  held 
that  the  agent  is  not  liable  thereon.  This  is  in  pursuance  of  the  gen- 
errally  recognized  rule  that  in  the  absence  of  a  personal  promise  or 
covenant,  one  signing  a  contract,  who  therein  represents  himself  to 
be  the  agent  of  a  disclosed  and  known  principal,  and  who  assumes 
to  contract  for  such  principal  only,  is  not  personally  liable  upon  the 
covenants  contained  in  such  contract^ 

76.  Ratification. — ^Where  a  lease  is  executed  on  the  part  of  the 
lessor  by  an  unauthorized  agent  the  lessor  may  ratify  and  confirm 
it  and  thereby  render  it  binding  on  him.®  It  is  obvious  that  a  parol 
ratification,  without  writing,  can  give  to  the  lease  no  greater  force 
or  effect  than  if  the  lessor  had  made  it  himself  originally  by  parol 
without  writing.  Thus  the  mere  receipt  of  rent  will  not  operate  as 
a  full  ratification  of  a  lease  for  the  term  specified,  where  the  term 
was  for  a  period  required  by  statute  to  be  made  in  writing.*  If  an 
agent  executes  a  lease  beyond  the  scope  of  his  authority,  the  prin- 
cipal is  not  deemed  to  have  ratified  it,  nor  to  be  estopped  from  repu- 
diating it,  unless  he  has  had  actual  or  constructive  notice  of  its  terms; 
the  principal  has  the  right  to  presume  that  the  tenant  is  in  posses- 
sion under  the  authority  actually  vested  in  his  agent.^® 

Mortgagor 

77.  In  General. — Where  the  common  law  theory  prevails  that  a 
mortgage  in  fee  carries  the  legal  estate,^*  a  mortgagor  though  he 
remains  in  possession  after  the  execution  of  the  mortgage  cannot  give 
a  lease  to  a  third  person  which  will  have  any  effect  as  against  the 
mortgagee,  and  such  a  lease  does  not  itself  create  the  relation  of 
landlord  and  tenant  between  the  lessee  and  the  mortgagee;  there 
is  in  such  a  case  no  privity  of  estate  or  contract  between  the  mortgagee 
and  the  lessee  of  the  mortgagor.**    And  the  mortgagee  may  on  entry 

6.  Marshall  v.  Rugg,  6  Wyo.  270,  10.  Clement  ▼•  Young-McShea  Amuse- 
44  Pac.  700,  4o  Pac.  486,  33  L.R.A.  ment  Co.,  70  N.  J.  Eq.  677,  67  Atl.  82, 
679.  118  A.  S.  R.  747. 

7.  Whitford  v.  Laidler,  94  N.   Y.       11.  See  Mortgages. 

145,  46  Am.  Rep.  131.  12.  Gartside  v.  Outley,  58  Dl.  210, 

8.  Kostopolis  V.  Pezzetti,  207  Mass.  11  Am.  Rep.  59;  Jackson  v.  Stack- 
277,  93  N.  E.  571,  Ann.  Cas.  1912 A  house,  1  Cow.  (N.  Y.)  122,  13  Am. 
859.  Dec.  514;  Laiie  v.  King,  8  Wend.  (N. 

9.  McDoweU  v.   Simpson,  3  Watts  Y.)  584,  2A:  Am.  Dec.  105. 
(Pa.)  129,  27  Am.  Dec.  338. 
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for  condition  broken  or  when  he  may  enter  before  default  of  the 
mortgagor  treat  the  lessee  aa  a  trespasser  and  bring  ejectment  with- 
out any  notice  to  quit.*'  The  mortgf^e  may,  however,  elect  to  rec- 
ognize the  lessee  as  his  tenant,  and  if  he  receives  rent  from  him 
the  relation  of  landlord  and  tenant  is  thereby  created.  The  single 
act,  however,  of  demanding  rent  has  been  held  not  to  be  sufficient 
for  that  purpose;  there  must  be  some  distinct  act  on  the  part  of  the 
mortgagee  that  manifests  the  intention  to  recognize  the  lessee  as 
his  tenant.*^  Where  a  mortgage  is  regarded  as  creating  a  mere  lien 
on  the  -mortgaged  premises,  the  mortgagor  may  of  course  lease  the 
property  subject  to  the  mortgage,  and  the  lessee  would  have  the 
right  to  the  possession  during  the  term  of  the  lease  as  against  the 
mortgagee,  until  his  interest  as  lessee  is  duly  terminated  by  a  fore- 
closure of  the  mortgage.**  And  though  the  general  rule  is  that  a 
subsequent  lessee  of  mortgaged  property,  taking  under  a  lease  from 
the  mortgagor,  takes  subject  to  the  mortgage,  yet,  where  the  mortgage 
in  express  terms  or  by  clear  implication  authorizes  the  mortgagor 
to  make  leases  for  the  benefit  of  the  mortgagee,  a  lease  made  in  pur- 
suance of  such  authority  is  binding  on  the  mortgagee  and  those  claim- 
ing under  him.**  The  question  of  the  time  foi-  which  it  will  be 
considered  that  the  tenancy  is  created  by  the  fact  that  the  mortgagee 
received  rents  of  the  lessee,  whether  for  the  entire  period  of  the  unex- 
pired lease,  or  for  only  a  shorter  period,  is  a  question  of  considerable 
difficulty  of  solution.  The  generally  received  doctrine  seems  to  be 
that  the  receipt  of  rents  by  the  mortgagee  will  create  only  a  tenancy 
from  year  to  year,  in  analogy  to  the  rule  where  the  tenant  holds 
over  after  the  expiration  of  the  lease.  The  doctrine  proceeds  on  the 
ground  that  the  lease  is  inoperative  as  to  the  mortgagee,  and  is  ter- 
minated by  the  act  of  entry;  and  it  is  more  in  harmony  with  the 
analogies  of  our  law  to  hold  that  it  will  as  a  general  rule  and  in 
the  absence  of  conduct  constituting  an  estoppel  require  a  special 
agreement  to  make  valid  and  to  effectuate  the  extension  of  a  lease 
executed  by  the  mortgagor.  On  the  other  hand  a  case  might  arise 
where  the  mortgagee  would  be  estopped  by  his  acts  from  contesting 
the  rights  of  the  lessee.*' 

78.  Emblements  and  Rents. — The  right  of  a  tenant  of  a  mortgagor, 
whose  lease  was  executed  after  the  mortgage,  to  the  crops  planted  by 
him  should  on  principle  be  governed  by  the  rights  of  the  mortgagor 
in  case  the  crops  had  been  planted  by  him,  as  a  mortgagor  cannot 

13.  Gartside  v.  Outlay,  68  111.  210,   Cas.  1915A  387. 

11  Am.  Rep.  59 ;  Anderson  v.  Robbins,  16.  Sammons  v.  Kearney  Power, 
82  Me.  422, 19  Atl.  910,  8  L.R.A.  568.   etc.,  Co.,  77  Neb.  580,  110  N.  W.  308, 

14.  Gartside  v.  Outley,  58  111.  210,   8  L.B.A.(N.S.)  404  and  note. 

11  Am.  Rep.  59.  17.  Gartside  v.  Outley,  58  111.  210, 

15.  Dundee  Naval  Stores  Co.  v.  Mc-    11  Am.  Rep.  59. 
Powell,  65  Fla.  15,  61  So.  108,  Ann. 
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confer  on  his  tenant  greater  rights  than  he  himself  has;**  still  it 
has  been  held  that  such  a  lessee  is  to  be  regarded  as  a  lessee  for  an 
indefinite  term  and  may  be  entitled  to  the  crops  which  he  has  sown 
prior  to  the  entry  of  the  mortgagee  or  a  foreclosure,  though  the  crops 
had  not  matured  at  the  time  of  liie  entry  or  foreclosure.^*  As  to  crops 
harvested  before  entry  by  the  mortgagee  or  foreclosure,  the  tenant 
would  undoubtedly  be  entitled  to  them,*®  and  he  has  also  been  held 
entitled  to  crops  which  had  matured  but  had  not  been  severed.* 
Where  the  mortgagee  exercises  his  right  to  enter,  the  tenant  may 
attorn  to  him  and  is  thereby  relieved  from  liability  to  the  mortgagor 
for  all  subsequently  accruing  rents,*  and  this  is  true  though  the  entr>' 
by  the  mortgagee  is  between  rent  days;  there  can  be  in  such  a  case 
no  apportionment  of  the  rent  in  favor  of  the  mortgagor.'  On  the 
other  hand,  until  the  mortgagee  has  exercised  his  right  to  enter,  the 
liability  of  the  tenant  to  the  mortgagor  for  the  rent  as  it  accrues 
continues,  as  until  the  entry  and  attornment  the  tenant  and  the  mort- 
gagee are  strangers.*  The  tenant  is  not  liable  to  the  mortgagee  for 
rent  due  before  the  mortgagee's  entry  and  attornment.* 

79.  Effect  of  Foreclosure  of  Mortgage. — ^Though  a  mortgage  is 
deemed  to  create  a  lien  merely,  if  the  mortgage  is  duly  foreclosed 
and  the  time  for  redemption  has  passed,  this  cuts  off  all  interest  of 
the  mortgagor  in  the  lands  and  consequently  the  leasehold  estate 
which  was  subject  to  the  mortgage.*  If  the  law  were  otherwise,  it 
would  be  in  the  power  of  the  mortgagor  materially  to  diminish  the 
value  of  the  mortgaged  property  as  security  for  the  debt  for  which 
the  mortgage  was  given,  by  simply  leasing  it  for  a  long  period  and 
collecting  the  rent  in  advance,  or  by  leasing  it  for  such  period  for  a 
nominal  rent.'  Where  different  persons  have  rights  or  interests  in 
land,  the  foreclosure  of  a  mortgage  on  the  land  affects  the  rights 
and  interests  of  only  such  persons  as  are  made  parties  actually  or 
constructively  to  the  foreclosure  proceeding,*  and  while  an  owner 
of  the  titie  may  be  cut  off  by  foreclosure  against  him,  it  seems  to 

18.  Goodwin  ▼.  Smith,  49  Ean.  351,       5.  Anderson  ▼.  Robbins,  82  Me.  422, 
31  Pac.  163,  33  A.  S.  R.  373  and  note,  19  Atl.  910,  8  L.R.A.  568. 

17  L.R.A.  284.  6.  Harris  v.  Foster,  97  Cal.  292.  32 

Note:  4  LR.A.  453.  Pac.  246,  33  A.  S.  R.  187;  Magill  v. 

19.  Monday  v.  O'Neil,  44  Neb.  724,  Hinsdale,  6  Conn.  464a,  16  Am.  Dec. 
63  N.  W,  32,  48  A.  S.  R.  760.  70;  Hecht  v.  Dettman,  56  la.  679,  7  N. 

20.  Note:  4  L.R.A.  463.  W.  495,  10  N.  W.  241,  41  Am.  Rep. 

1.  Richards  v.  Knight,  78  la.  69,  42  131 ;     Smith    v.    Shepard,    15    Pick. 
N.  W.  584,  4  L.R.A.  453.  (Mass.)  147,  25  Am.  Dec.  432;  Farm- 

2.  Crosby  v.  Harlow,  21  Me.  499,  38  ers',  etc.,  Bank  v.  Ege,  9  Watts  (Pa.) 
Am.  Dec.  276;  Anderson  v.  Robbins,  436,  36  Am.  Dec.  130. 

82  Me.  422,  19  Atl.  910,  8  LR.A.  568.       Note :  Ann.  Cas.  1915A  399. 

3.  Anderson  v.  Robbins,  82  Me.  422,       7.  Harris  v.  Foster,  97  CaL  292,  32 
19  Atl.  910,  8  L.R.A.  568,  Pac.  246,  33  A.  S.  R.  187. 

4.  Note:  8  LR.A.  568.  8.  See  Mobtgagbs. 
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be  the  prevailing  view  that  one  having  a  duly  recorded  lease  upon 
the  land,  but  not  made  a  party  to  the  foreclosure  proceeding,  is  not 
affected  thereby.^  Under  the  statutes  in  some  jurisdictions  the  pur- 
chaser at  a  foreclosure  sale  is  given  the  right  to  all  rents  accruing 
sfter  the  sale  and  before  the  time  for  redemption  has  elapsed.^® 

80.  Redemption. — It  is  the  general  rule  that  anyone  who  has  an 
interest  in  land  subject  to  a  mortgage,  and  who  would  be  a  loser 
by  a  foreclosure,  is  entitled  to  redeem,^  ^  and  this  rule  is  held  to  confer 
the  right  to  redeem  on  a  tenant  for  years  whose  lease  was  taken  sub- 
ject to  a  mortgage  and  whose  term  would  therefore  be  defeated  by 
the  foreclosure.*^ 

Life  Tenant 

81.  In  General. — A  tenant  for  life  has  the  power  of  making  under- 
leases for  a  lesser  term;  and  the  under-tenant  has  the  same  rights 
and  privileges  during  his  tenancy  as  are  incident  to  a  tenant  for 
life,**  and  this  includes  the  right  to  the  emblements,  on  the  termi- 
nation of  the  lease  by  tlie  expiration  of  the  life  tenant's  estate,  and 
the  lessee  is  entitled  to  enter  on  the  land  to  cultivate  the  growing 
crops  and  remove  them  at  maturity.**  The  fact  that  the  lessee  may 
at  the  time  of  planting  a  crop  have  believed  that  his  lessor's  estate 
would  not  continue  until  the  crop  matured  will  not  deprive  him  of 

9.  Dundee  Naval  Stores  Co.  v.  Mc-  811,  62  Pac.  16,  82  A.  S.  R.  766,  50 
Dowell,  65  Fla.  15,  61  So.  108,  Ann.   L.R.A.  388. 

Cas.  1915A  387;  Brush  v.  Fowler,  36  11.  See  Mortgages. 

111.  53,  85  Am.  Dec.  382 ;  Gartside  v.  12.  Dundee  Naval  Stores  Co.  V.  Mc- 

Outlev,  58  HI.  210, 11  Am.  Rep.  59.  Dowell.  65  Fla.  15,  61  So.  108,  Ann. 

Note:  Ann.  Cas.  1915A  397.  Cas.  1915A  387;   Wunderle  v.  Ellis, 

The  faOure  to  make  the  lessee  party  212  Pa.  St.  618,  62  Atl.  106,  4  Ann. 

to  the  foreclasure  proceedings  may  not  Cas.  806. 

aJffect  the  validity  of  the  decree;  and  Notes:  21  A.  S.  R.  248;  Ann.  Cas. 

though  the  purchaser  gets  a  title  by  1915A  400. 

virtue  of  the  mortgage,  the  foreclosure  13.  Miles  v.  Miles,  32  N.  H.  147,  64 

and  the  sale,  which  title  includes  a  Am.  Dec.  362;  Wiggin  v.  Wiggin,  43 

right  of  ultimate  possession,  yet,  as  the  N.  H.  561,  80  Am.  Dec.  192.' 

1  ights  of  the  leaseholder  have  not  been  Notes :  64  Am.  Dec.  369 ;  66  A.  S.  R. 

adjudicated,  the  title  and  right  of  pos-  477. 

session  acquired  by  the  purchaser  at  14.  Bradley  v.  Bailey,  56  Conn.  374, 

the  same  are  subject  to  the  rights  of  15  Atl.  746,  7  A.  S.  R.  316,  1  L.R.A. 

the  leaseholder  under  the  duly  execut-  427;  Hoagland  v.  Crum,  113  111.  365, 

ed  and  recorded  lease  until  such  rights  55  Am.  Rep.  424;  Quthmann  v.  Val- 

are    in    some    way    duly    terminated.  lery,  51  Neb.  824,  71  N.  W.  734,  66 

Dundee  Naval  Stores  Co.  v.  McDowell,  A.  S.  R.  475 ;  Edghill  v.  Mankey,  79 

65   Fla.   15,   61   So.  108,  Ann.   Cas.  Neb.  347,  112  N.  W.  570,  11  L.R.A. 

191 5A  387.  (N.S.)  688;  Shufflin  ▼.  House,  45  W. 

10.  Whithed  v.  St.  Anthony,  etc.,  Va.  731,  31  8.  B.  974,  72  A.  S.  R.  851. 
Elevator  Co.,  9  N.  D.  224,  83  N.  W.  Notes:  64  Am.  Dec.  369;  69  Am. 
238,  81  A.  S.  R.  562,  50  L.R.A.  254;  Dec.  505;  11  L.R.A.(.N.S.)  688;  15 
Jones  V.  Adams,  37  Ore.  473,  59  Pac.  Eng.  Rul.  Cas.  655. 
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the  right  thereto  as  against  the  remainderman.**  The  right  to  enter 
to  cultivate  the  growing  crops  does  not  constitute  a  right  to  the 
possession  but  merely  the  ri^t  of  egress  and  ingress  for  such  pur- 
pose ;  for  all  other  purposes  the  reversioner  has  the  right  to  the  exclu- 
sive possession.**  A  life  tenant  cannot  as  a  general  rule  make  a 
lease  which  will  extend  beyond  the  life  estate,  or  confer  greater  rights 
upon  the  lessee  as  against  the  reversioner  than  those  possessed  by 
the  life  tenant,  and  the  right  of  the  lessee  to  the  possession  will 
terminate  with  the  life  estate  of  the  lessor,  except  as  otherwise  pro- 
vided by  statute.*'  If  the  lessee  remains  in  possession  after  the  ter- 
mination of  the  lessor's  life  estate  he  becomes  primarily  a  tenant  at 
sufferance,**  but  if  the  reversioner  accepts  rent  after  the  death  of 
the  life  tenant  it  is  an  admission  that  the  lessee  is  his  tenant  and 
may  create  a  tenancy  from  year  to  year ;  *•  still  it  seems  that  where 
the  rent  reserved  in  the  lease  by  the  life  tenant  was  a  mere  nominal 
rent,  its  receipt  by  the  reversioner  will  not  create  a  yearly  tenancy.*^ 
The  statutes  in  some  jurisdictions  give  the  lessee  of  a  life  tenant  the 
right  to  remain  in  possession  until  the  end  of  the  year  following 
the  termination  of  his  lessor's  life  estate,*  but  under  a  statute  pro- 
viding that  if  there  is  a  tenant  for  life  in  land  which  is  let  to  another, 
the  "lessee  may  hold  the  land"  to  the  end  of  the  current  year  of 
the  tenancy,  paying  rent  therefor,  it  has  been  held  that  the  word 
*4and"  was  used  in  a  restricted  sense  to  denote  farming  or  agri- 
cultural land  rented  for  an  annual  rent,  and  that  the  statute  did 
not  apply  to  town  lots  used  for  building  purposes  only.*  As  regards 
trade  .fixtures  erected  by  the  lessee  of  a  life  tenant,  which  the  tenant 
has  a  right  to  remove,  the  better  and  certainly  the  more  equitable  rule 
seems  to  be  that  the  lessee  has  a  reasonable  time  after  the  death  of 

16.  Bradley  v.  Bailey,  56  Conn.  374,  652 ;  Doe  v.  Watts,  7  T.  R.  SSri  Rev. 

15  Atl.  746,  7  A.  S.  R.  316,  1  L.R.A.  Rep.   387,   15   Eng.   Rul.    Caa.   446; 

427.  Smith  v.  Widlake,  3  C.  P.  D.  10,  47 

16.  Edgiull  V.  Mankey,  79  Neb.  347,  L.  J.  C.  PI.  282,  26  W.  R.  52, 15  Eng. 
112  N.  W.  570,  11  L.R.A.(N.S.)  688.  Rul.  Cas.  449. 

17.  Hoagland  v.  Crum,  113  HI.  365,       Notes :   L.R.A.1915C  208 ;   15  Eng. 
55  Am.  Rep.  424;  Ray  v.  Young,  160  Rul.  Cas.  655. 

la.  613,  142  N.  W.  393,  Ann.  Cas.  18.  Guthmann  v.  Vallcry,  51  Neb. 

1915D    258,    46    L.R.A.(N.S.)    947;  824,  71  N.  W.  734,  66  A.  S.  R.  4m 

Guthmann  v.  Vallery,  51  Neb.  824,  71  19.  Doe  v.  Watts,  7  T.  R.  83,  4  Rev. 

N.  W.  734,  66  A.  S.  R.  475;  Edghill  Rep.  387,  15  Eng.  Rnl.  Cas.  446;  Roe 

V.  Mankey,  79  Neb.  347,  112  N.  W.  v.  Ward,  1  H.  Bl.  97,  2  Rev.  Rep.  728, 

570,  11  L.R.A.(N.S.)   688;  Jones  ▼.  15  Eng.  Rul.  Cas.  590. 

Shufflin,  45  W.  Va.  729,  31  S.  E.  975,  Note:  15  Eng.  Rul.  Cas.  455. 

72  A.  S.  R.  848;  Shufflin  v.  House,  45  20.  Smith  v.  Widlake,  3  C.  P.  D.  10, 

W.  Va.  731,  31  S.  E.  974,  72  A.  S.  R.  47  L.  J.  C.  PI.  282,  26  W.  R.  52,  15 

851 ;  Roe  ▼.  Ward,  1  H.  Bl.  97,  2  Rev.  Eng.  Rul.  Cas.  449. 

Rep.  728,  15  Eng.  Rul.  Cas.  590;  Doe  1.  Note:  11  L.R.A.(N.S.)  689. 

V.  Frowd,  4  Bing.  557,  15  E.  C.  L.  70,  2.  Shufflin  v.  House,  45  W.  Va.  731, 

29  Rev.  Rep.  624,  15  Eng.  Rul.  Cas.  31  S.  E.  974,  72  A.  S.  R.  861. 
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the  person  for  whose  life  the  estate  was  held  to  remove  the  fixtures. 
This  is  not  only  equitable  between  all  the  parties  but  a  contrary 
rule  tends  greatly  to  the  unnecessary  depreciation  of  the  rental  value 
of  a  life  estate  by  the  constant  menace  of.forfeiture.*  The  grantor 
in  creating  or  conveying  the  life  estate  may  expressly  confer  on  the 
life  tenant  the  power  to  give  leases  which  may  extend  beyond  his 
estate/  and  it  has  been  held  that  a  power  to  grant  a  lease  in  posses- 
sion is  satisfied;  although  the  premises  are  occupied  by  tenants  at 
will  or  yearly  tenants,  if  the  lessor  directs  them  to  pay  their  renta 
to  the  lessee.*  An  express  demise  implies  a  covenant  by  the  lessor 
for  quiet  enjoyment  by  the  lessee  during  the  continuance  of  the  estate 
out  of  which  the  lease  is  granted,*  but  if  in  case  of  a  lease  for  a 
term  of  years  by  a  life  tenant  the  lessee  is  ousted  by  the  reversioner 
after  the  death  of  the  lessor  he  has  no  right  of  action  on  an  implied 
covenant  against  the  lessor's  executors  or  administrators,  the  duration 
of  the  implied  covenant  for  quiet  enjoyment  being  limited  by  that 
of  the  lessor's  own  estate.' 

82.  Rent  after  Expiration  of  Life  Estate. — ^At  common  law  where  a 
life  tenant  leases  the  estate  for  a  term  of  years  at  a  yearly  rent  and 
dies  before  one  of  the  rent  days,  the  rent  cannot  be  apportioned  and 
the  tenant  could  quit  free  of  rent  from  the  last  rent  day.  The  rent 
could  not  be  collected  by  the  personal  representatives  of  the  lessor 
because  the  lease  terminated  before  any  rent  became  due ;  and  it  could 
not  be  collected  by  the  reversioner  since  the  lessor's  death  terminated 
the  lease.*  But  if  the  tenant  remains  in  possession  after  ,the  termi- 
nation of  the  life  estate  and  the  reversioner  acquiesces,  the  latter  may 
recover  for  use  and  occupation  from  the  lessor's  death.*  If  the  lessee 
of  a  tenant  for  life  remains  in  possession '  after  the  termination  of 
the  life  estate  without  any  contract  with  the  reversioner,  and  pays 
the  full  amount  of  rent  reserved  in  the  lease  to  the  administrator 
of  the  tenant  for  life,  the  reversioner  has  no  claim  against  the 
estate  of  the  life  tenant  for  the  rent  thus  paid,  and  the  administrator 
of  such  estate,  though  he  has  converted  such  money  to  his  own  use, 

3.  Ray  v.  Young,  160  la.  613,  142       Note:  15  Eng.  Rul.  Cas.  759. 

N.  W.  393,  Ann.  Cas.  1915D  258,  46  8.  Hoagland  v.  Crum,  113  111.  365, 

r..R.A.(N.S.)  947.  55  Am.  Rep.  424;  Watson  v.  Penn,  108 

4.  Goodtitle  v.  Funucan,  2  Dougl.  Ind.  21,  8  N.  E.  636,  58  Am.  Rep. 
565,  15  Eng.  Rul.  Cas.  429;  Doe  v.  26;  Guthmann  v.  Vallery,  51  Neb.  824, 
Watts,  7  T.  R.  83,  4  Rev.  Rep.  387,  71  N.  W.  734,  66  A.  S.  R.  475;  Perry 
15  Eng.  Rul.  Cas.  446.  v.  Aldrich,  13  N.  H.  343,  38  Am.  Dec. 

5.  Goodtitle  v.  Funucan,  2  Dougl.  493. 

565,  15  Eng.  Rul.  Cas.  429.  Note:  L.R.A.1915C  208. 

6.  See  infra,  par.  259.  9.  Hoagland  v.  Crum,  113  HI.  365, 

7.  Adams  v.  Gibney,  6  Bing.  656, 19  55  Am.  Rep.  424;  Guthmann.  v.  Val- 
E.  C.  L.  194,  31  Rev.  Rep.  514,  15  lerv,  51  Neb.  824,  71  N.  W.  734,  66 
Eng.  Rul.  Cas.  743.  A.  S.  R.  475. 
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or  the  use  of  another,  is  not  liable  to  the  reversioner  therefor.^^  The 
Statute  of  Geo.  II,  c.  19,  §  15,  gave  the  executor  or  administrator 
of  a  life  tenant,  on  whose  death  a  lease  granted  by  him  determined, 
the  right  to  recover  of  the  tenant  a  ratable  proportion  of  the  rent  from 
the  last  day  of  payment  to  the  death  of  the  lessor ;  and  in  some  juris- 
dictions in  this  country  statutes  of  similar  import  have  been  enacted 
or  such  statute  has  been  adopted  as  a  part  of  the  common  law.^^ 
The  English  statute  in  terms  applied  only  to  leases  granted  by 
a  life  tenant  where  the  life  tenant  died,  and  it  has  been  held  ip 
this  country  in  a  case  where  the  statute  was  assumed  to  be  in  force 
that  the  statute  did  not  apply  to  a  lease  by  one  holding  a  life 
estate  per  autre  vie,  which  was  terminated  by  the  death  of  the  cestui 
que  vie.^*  In  some  jurisdictions  in  this  country,  it  has  been  held 
that  the  English  statute  was  not  in  force  and  that  the  common 
law  remains  unchanged  in  this  respect.^' 

CotenanU 

83.  In  General. — ^Where  cdl  the  tenants  in  common  join  in  a  lease^ 
though  joint  in  its  terms,  if  operates  as  a  separate  demise  by  each 
tenant  in  common  of  his  imdivided  share,  and  a  confirmation  by 
each  of  his  companions.^^  One  cotenant  may  lease  his  individual 
share  in  the  common  property,^*  and  as  between  the  lessor  and  lessee, 
under  the  familiar  principle  that  a  lessee  is  estopped  to  deny  his 
landlord's  title,  a  lease  by  one  cotenant  would  be  operative,^*  but  one 
cotenant  has  no  inherent  power  to  lease  the  common  property  so  a^ 
to  affect  any  of  the  rights  of  his  cotenants.^^  The  tenants  in  common 
who  do  not  join  in  a  lease  of  the  common  property  can  affirm  and 
ratify  it  and  thus  take  the  benefit  of  the  lease,  rendering  themselves 

10.  Guthmann  v.  Yallery,  51  Neb.  234;  Dukette  ▼.  Miller,  60  Ore.  91, 
824,  71  N.  W.  734,  66  A.  S.  R.  475.  118  Pac.  202,  Ann.  Cas.  1913D  1163; 

11.  Perry  v.  Aldrich,  13  N.  H.  343,  Swint  v.  McCalmont  OU  Co.,  184  Pa. 
38  Am.  Dec.  493.  St.  202,  38  AU.  1021,  63  A.  S.  R.  791. 

Note:  L.R.A.19150  208.  16.  Note:  Ann.  Cas.  1913D  1165. 

12.  Perry  v.  Aldrich,  13  N.  H.  343,  17.  Dillon  v.  Brown,  11  Gray 
38  Am.  Dec.  493.  (Mass.)  179,  71  Am.  Dec.  700;  More- 

13.  Hoagland  v.  Crum,  113  111.  365,  land  v.  Strong,  115  Mich.  211,  73  N. 
55  Am.  Rep.  424.  W.  140,  69  A.  S.  R.  553;  Mussey  v. 

14.  Dillon  V.  Brown,  11  Gray  Holt,  24  N.  H.  248,  55  Am.  Dec.  234; 
(Mass.)  179,  71  Am.  Dec.  700;  Thomp-  Southern  Inv.  Co.  v.  Postal  Telegraph- 
son  V.  HakewiU,  19  C.  B.  N.  S.  713,  Cable  Co.,  156  N.  C.  259,  72  S.  E.  361, 
115  E.  C.  L.  713,  35  L,  J.  C.  PI.  18,  Ann.  Cas.  1913 A  224;  Swint  v.  Mc- 
11  Jur.  N.  S.  732,  13  L.  T.  N.  S.  Calmont  Oil  Co.,  184  Pa.  St.  202,  38 
989,  14  W.  E.  11,  15  Eng.  Rul.  Cas.  Atl.  1021,  63  A.  S.  R.  791 ;  Harman  v. 
435.  Gartman,  Harp.  L.    (S.  E.)   430,  18 

15.  Dillon  V.  Brown,  11  Gray  Am.  Dec.  656;  Vaughn  v.  Cravens, 
(Mass.)  179,  71  Am.  Dec.  700;  Mus-  1  Head  (Tenn.)  108,  73  Am.  Dec  163. 
gey  V.  Holt,  24  N.  H.  248,  55  Am.  Dec.       Note:  Ann.  Cas.  1913D  1164. 
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bound  thereby.*^  Ancl  where  a  cotenant  assumed  to  lease  the  common 
property  and  the  lessee  entered  and  held  possession  for  several  months 
paying  rent,  it  has  been  held,  in  the  absence  of  evidence  to  the  con- 
trary, that  the  lease  was  made  with  the  knowledge  and  consent  of 
all  the  tenants  in  common.^* 

84.  Enforcement  of  Rights  of  Colessors.-*The  covenants  in  a  lease 
by  several  lessors  may  be  construed  as  joint  or  several  in  respect  of 
the  covenantees,  according  to  their  interest  in  the  land  apparent  on 
the  face  of  the  deed.^^  If  the  cotenants  join  in  a  lease  reserving  a 
common  rent  payable  to  the  lessors  jointly,  any  of  them  may  receive 
and  give  a  valid  receipt  for  the  entire  rent  until  notice  by  one  or 
more  of  the  cotenants  that  his  share  must  be  paid  to  himself.^  If 
the  rent  reserved  is  payable  to  the  cotenants  jointly,  they  should  all 
join  in  a  suit  upon  the  covenant  of  the  lessee  to  pay.*  On  the  other 
hand  if  the  rent  is  reserved  to  each  severally  in  proportion  to  his 
interest  in  the  property,  there  is  then  a  several  liability  on  the  part 
of  the  lessor  to  each  cotenant,  and  each  alone  may  sue  to  recover 
his  share.*  As  regards  the  general  covenants  on  the  part  of  the 
lessee  they  are  regarded  as  made  with  the  colessors  jointly  and  all 
should  join  in  an  action  for  a  breach.*  Thus  where  a  lease  was  made 
by  several  owners  of  a  house,  reserving  rent  to  each  one  in  proportion 
to  his  interest,  and  there  was  a  covenant  on  the  part  of  the  lessee 
that  he  would  keep  the  premises  in  good  repair  and  surrender  them 
in  like  repair,  this  covenant  was  considered  joint  as  respects  the 
lessors,  and  it  was  held  one  of  them  could  not  maintain  an  action 
for  the  breach  of  it  by  the  lassee.*  The  benefit  of  a  covenant  to  repair 
in  a  joint  demise  by  tenants  in  common  runs  with  the  entire  reversion 
only ;  therefore,  the  representatives  of  all  the  tenants  in  common  on 
a  lease  so  jointly  made  by  them  must  join  in  suing  for  a  breach  of 
such  covenant.* 

18.  Starks  v.  Sikes,  8  Gray  (Mass.)       Note:  15  Eng.  Rnl.  Cas.  445. 

609,  69  Am.  Dec.  270;  Valentine  v.  3.  Calvert  v.  Bradley,  16  How.  580, 

Healey,  158  N.  Y.  369,  52  N.  E.  1097,  14  U.  S.  (L.  ed.)  1066. 

43  L.R.A.  667.  4,  Calvert  v.  Bradley,  16  How.  580, 

Note:  Ann.  Cas.  1913P  1165.  14  U.  S.  (L.  ed.)  1066;  Thompson  v. 

19.  Schwartz  v.  McQuaid,  214  111.  Hakcwill,  19  C.  B.  N.  S.  713,  115  E. 
357,  73  N.  E.  582,  105  A.  S.  R.  112.  C.  L.  713,  35  L.  J.  C.  PI.  18,  11  Jur. 

Note:  Ann.  Cas.  1913D  1165.  N.  S.  732,  13  L.  T.  N.  S.  989,  14  W. 

20.  Thompson  ▼.  HakewiH,  19  C.  B.   R.   11,  15  Eng.  Rul.   Cas.  435. 

N.  S.  713,  115  E.  C.  L.  713,  35  L.  J.  5.  Calvert  v.  Bradley,  16  How.  580, 

C.  PL  18,  11  Jut.  N.  S.  732,  13  L.  14  U.  S.  (L.  ed.)  1066. 

T.  N.  S.  989,  14  W.  R.  11,  15  Eng.  6.  Thompson  v.  Hakewill,  19  C.  B. 

Rul.  Cas.  435.  N.  S.  713,  115  E.  C.  L.  713,  35  L.  J. 

1.  Swint  v.  MeCalmont  Oil  Co.,  184  C.  PI.  18,  11  Jur.  N.  S.  732,  13  L. 
Pa.  St.  202,  38  Atl.  1021,  63  A.  S.  R.  T.  N.  S.  989,  14  W.  R.  11,  16  Eng. 
791.  Rul.  Cas.  435.    See  Cotbnanoy,  vol.  7, 

2.  Calvert  v.  Bradley,  16  How.  580,  pp.  876-«79. 
14  U.  S.  (L.  ed.)  1066. 
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IV.  Pakticulab  Classes  of  Tbnancibs 

Term  for  Years 

85.  In  General. — ^A  lease  for  years  is  a  contract  between  the  lessor 
and  lessee,  by  which  the  lessor  contracts  to  grant  the  possession  and 
enjoyment  of  land,  or  hereditaments  of  a  demisable  nature,  for  a 
period  of  years  certain ;  and  in  most  cases  the  lessee  agrees  to  render 
to  the  lessor  a  rent  in  money,  or  any  other  kind  of  payment,  at  the 
end  of  stated  periods  of  a  year  or  more,  during  the  term.'  Bent, 
however,  is  not  essential  to  ttie  contract,  because,  from  favor,  or  from 
valuable  consideration  given  to  the  lessor  at  the  time  of  making  the 
lease,  a  lease,  beneficial  in  its  nature  to  the  lessee,  may  be  made 
without  reserving  any  rent ;  ^  and  a  fortiori  it  is  not  necessary  that 
rent  be  reserved  in  money,  for  if  reserved  in  kind  it  is  rent  in  con- 
templation of  law.*  The  estate  of  a  lessee  for  years  is  called  a  term, 
or  terminus,  because  its  duration  is  limited  and  determined ;  for  every 
such  estate  must  have  a  certain  beginning  and  a  certain  end.^^  A 
grant  to  a  man,  his  "heirs  and  assigns,"  for  a  term  of  years  reserving 
rent,  is  a  lease  for  the  term,  the  limitation  for  the  term  qualifying 
and  lessening  the  grant  in  fee,  though  if  the  grant  is  in  fee  without 
words  qualifying  the  fee  in  the  premises  or  granting  clause,  a  limita- 
tion in  the  habendum  clause  to  an  estate  for  years  would  be  void  and 
would  not  cut  down  the  estate  theretofore  granted.^*  A  leasehold 
interest  in  premises  for  a  definite  term  is  property  within  the  meaning 
of  a  constitutional  provision  prohibiting  the  taking  or  damaging  of 
property  for  a  public  purpose  without  compensation.** 

86.  Certainty  of  Term. — It  is  a  cardinal  principle  in  the  creation 
of  terms  for  years  that  the  term  must  be  certain,  that  is,  there  must 
be  certainty  as  to  the  commencement  and  duration  of  the  term.*' 
Thus  a  lease  to  continue  until  a  mill  on  the  lands  is  removed  will 
not  create  a  t;erm  for  years,*^  also  an  estate  for  years  is  not  created 
by  a  lease  of  premises  for  milling  purposes  "until  the  machinery  on 
the  herein  described  premises  shall  be  removed."**     The  general 

7.  United  States  v.  Gratiot,  14  Pet.  12.  Pause  v.  Atlanta,  98  Qa.  92,  26 
526,  10  U.  S.  (L.  ed.)  573;  State  v.  S.  E.  489,  58  A.  S.  R.  290.  See  Emi- 
Page,  1  Speers  L.  (S.  C.)  408,  40  Am.  nent  Domain,  vol.  10,  p.  135. 

Dec.  608.  13.  Reed  v.  Lewis,  74  Ind.  433,  39 

8.  State  V.  Page,  1  Speers  L.  (S.  Am.  Rep.  88;  Idalia  Realty,  etc,  Co. 
C.)  408,  40  Am.  Dec.  608.  v.  Norman,  232  Mo.  663,  135  S.  W- 

9.  United  States  v.  Gratiot,  14  Pet.  47,  34  L.R.A.(N.S.)  1069. 
526, 10  U.  8.  (L.  ed.)  573.  Note:  34  LR.A.(N.S.)   1070. 

10.  Delaware,  etc.,  R.  Co.  v.  Sander-  14.  Idalia  Realty,  etc.,  Co.  v.  Nor- 
son,  109  Pa.  St.  583,  1  Atl.  394,  58  man,  232  Mo.  663,  135  S.  W.  47,  34 
Am.  Rep.  743.  L.R.A.(N.S.)    1069. 

11.  Berridge  v.  Glassey,  112  Pa.  St.  15.  Reed  v.  Lewis,  74  Ind.  433,  39 
442,  3  Atl.  583,  56  Am.  Rep.  322.  Am.  Rep.  88. 
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rule  that  a  thing  is  oertdn  which  is  capable  of  being  made  certain, 
id  oertum  est  quod  certum  reddi  potest,  is  applied  to  leases  for  a 
term  of  years ;  ^*  as  said  by  Coke  (Co.  Litt.  45b) ,  "albeit  there  appear 
no  certainty  of  years  in  the  lease,  yet  if,  by  reference  to  a  certainty, 
it  may  be  made  certain,  it  sufBceth/'  But  the  reference  should  be 
to  a  thing  that  has  express  certainty  at  the  time  the  lease  is  made, 
and  not  to  a  possible  or  casual  certainty.*'  There  is  suflBcient  cer- 
tainty, for  instance,  if  A,  owing  B  $1,000,  demises  property  to  him 
for  a  term  which  will  produce  that  amount  at  a  certain  named  rental, 
or  where  the  term  becomes  determinate  by  using  the  rental  as  a  divisor 
and  a  total  sum  named  as  a  dividend,  thereby  resulting  in  a  definite 
term  by  way  of  a  quotient.*^  A  lease  may  be  in  the  alternative  for 
two  or  more  specified  periods  at  the  option  of  the  lessee  without  being 
invalid  for  want  of  certainty  b&  to  the  duration  of  the  term;  and 
where  it  is  in  the  alternative  for  two  or  more  specified  periods,  with- 
out stating  by  whom  the  period  is  to  be  determined,  it  has  been  held 
that  the  option  to  determine  for  which  period  the  lease  shall  continue 
was  given  the  lessee,  and  therefore  the  lease  was  not  invalid  for  want 
of  certainty  as  to  the  term,  the  reason  for  this  being  that  the  lease 
should  be  construed  most  favorably  to  the  lessee.**  If  by  a  written 
instrument  the  lessor  agrees  to  let  and  the  lessee  to  take,  using  words 
in  the  present  tense,  they  relate  to  the  date  of  the  instrument  and 
the  term  commences  from  that  date.** 

87.  Term  to  Commence  in  Future. — At  common  law  a  grant  of  a 
freehold  could  not  be  made  to  commence  in  future,  because  the 
principles  of  the  feudal  law  required  there  should  always  be  a  known 
owner  to  every  freehold  estate,  and  that  the  title  thereto  should  never 
be  in  abeyance.*  A  leasehold  estate,  however,  such  as  a  term  for 
years,  may  be  created  at  common  law  to  commence  in  future,*  for 
in  such  a  case  a  present  interest  vests,  called  an  interesse  termini, 
though  not  an  interest  in  possession  until  the  lessee  enters  into  posses- 

16.  Idalia  Realty,  etc.,  Co.  v.  Nor-  agreements  for  leases  generally, 
man,  232  Mo.  663,  135  S.  W.  47,  34  1.  See  Deeds,  vol.  8,  p.  1064;  Ex- 
L.R.A.(N.S.)   1069.  eoutobt  iNTEBBars,  vol.  11,  p.  468; 

17.  Note:  34  L.R.A.(N.S.)  1070.  Remainders, 

18.  Idalia  Realty,  etc.,  Co.  v.  Nor-  2.  Johnston  v.  Corson  Gold  Min. 
man,  232  Mo.  663,  136  S.  W.  47,  34  Co.,  167  Fed.  145,  84  C.  C.  A.  693, 15 
L.R.A.(N.S.)  1069.  L.R.A.(N.S.)  1078;  Whiting  v.  Ohiert, 

Note:  34  L.R.A.(N.S.)  1070.  62  Mich.  462,  18  N.  W.  219,  50  Am. 

19.  Dann  v.  Spurrier,  3  B.  &  P.  399,  Rep.  265;  Benjamin  v.  Northwestern 
7  Rev.  Rep.  797,  2  Eng.  Rul.  Cas.  766.  Fire,  etc.,  Ins.  Co.,  119  Minn.  27,  137 
See  infra,  par.  188,  as  to  construction  N.  W.  183,  41  L.R.A.(N.S.)  395; 
favoring  lessee.  Young  v.  Dake,  5  N.  Y.  463,  65  Am. 

20.  Marshall  v.  Berridge,  19  Ch.  D.  Dec.  366. 

233,  51  L.  J.  Ch.  329,  45  L.  T.  N.  S.       Notes:  16   L.R.A.(N.S.)    1078^    41 
599,  30  W.  R.  93,  15  Eng.  Rul.  Cas.   L.R.A.(N.S.)   395. 
346.    See  supra,  par.  24  et  seq.,  as  to 
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sion.'  The  time  between  the  making  of  the  lease  and  its  commence- 
ment in  possession  is  no  part  of  the  term  granted  by  it.  The  term 
is  that  period  which  is  granted  for  the  lessee  or  tenant  to  occupy  and 
have  possession  of  the  premises.  It  is  the  estate  or  interest  which 
he  has  in  the  land  itself  by  virtue  of  the  lease  from  the  time  it  vesta 
in  possession.*  It  is  generally  held  that  a  statute  which  prohibits 
the  creation  of  leasehold  estates  for  more  than  a  specified  time  unless 
in  writing  does  not  affect  the  creation  without  writing  of  a  term  for 
a  less  period;  though  the  term  is  to  commence  in  futuro,  so  that  the 
period  from  the  time  of  the  execution  of  the  lease  to  the  end  of  the 
term  exceeds  the  period  fixed  by  the  statute.*  So  it  is  generally  held 
that  the  provision  of  the  statute  of  frauds  with  respect  to  contracts 
not  to  be  performed  within  a  year  does  not  affect  the  creation  of  a 
leasehold  estate  to  commence  in  futuro,  even  if  the  lease  would  not 
terminate  within  a  year.*  Though  the  estate  of  a  lessee  under  a  lease 
to  commence  in  future  can  be  perfected  only  by  his  entry,  still  when 
his  right  to  possession  arrives  he  has  such  a  present  interest  in  the 
term  as  will  enable  him  to  maintain  ejectment,  as  the  right  of  posses- 
sion in  praesenti  is  all  that  is  necessary  to  maintain  ejectment.^ 

88.  Term  for  Which  Lease  May  Be  Made. — ^In  the  absence  of  statu- 
tory regulation  a  lease  may  be  made  for  any  length  of  time  the 
parties  select ;  it  may  be  for  ninety-nine  or  nine  hundred  and  ninety- 
nine  years  as  has  been  sometimes  the  case  in  this  country ;  ^  or  it 
may  be,  it  has  been  said,  for  a  day.*  In  several  jurisdictions  the 
period  for  which  leases,  especially  of  agricultural  lands,  may  be  made 
is  restricted  by  statutory  or  constitutional  provisions.  The  prohibition 
cannot  be  circumvented  by  executing  a  lease  for  a  permitted  period 
with  a  covenant  for  a  renewal,^^  or  by  executing  two  leases  as  a  part 
of  one  and  the  same  transaction,  the  second  lease  to  commence  on  the 
termination  of  the  first  lease.^^  A  statute  restricting  the  period  for 
which  leases  of  ''a  town  or  city  lot''  may  be  made  applies  only  to 

8.  Benjamin   v.   Northwestern  Fire,  operation  and  effect  of  provision  as 
etc.,  Ins.  Co.,  119  Minn.  27, 137  N.  W.  to  contract  not  to  be  performed  with- 
183,  41  L.R.A.(N.S.)  395;   Young  ▼.  in  a  year. 
Dake,  5  N.  Y.  463,  55  Am.  Dec.  356.  7.  Johnston   v.    Corson   Gold   Min. 

4.  Young  V.  Dake,  5  N.  Y.  463,  65   Co.,  157  Fed.  145,  84  C.  C.  A.  593,  15 
Am.  Dec.  356.  L.R.A.(N.S.)    1078.   See  Ejbotmbnt, 

5.  Young  V.  Dake,  5  N.  Y.  463,  55  vol.  9,  p.  877  et  seq. 

Am.    Dec.    356.      See    Statute    of  8.  Note:  Ann.  Caa.  1914A  349. 

Frauds  as  to  general  operation  and  9.  United  States  v.  Shea,  152  U.  S. 

effect  of  provisions  creating  of  estates  178,  14  S.  Ct.  519,  38  U.  S.  (L.  ed.) 

in  lands  as  applied  to  leases.  403. 

6.  Young  V.  Dake,  5  N.  Y.  463,  55  10.  Notes:  15  Ann.  Cas.  345;  Ann. 
Am.  Dec.  356.    But  see  Crommelin  v.  Cas.  1914A  350. 

Thiess,  31  Ala.  412,  70  Am.  Dec.  499.  11.  Clark  v.  Barnes,  76  N.  Y,  301, 
See  Statute  of  Frauds  as  to  general   32  Am.  Rep.  306. 
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land  within  the  confines  of  a  municipality.^*  The  validity  of  a  lease 
is  detennined  rather  by  the  purposes  for  which  the  lease  is  made 
than  by  the  adaptability  of  the  land  for  agricultural  purposes,  though 
the  provision  is  in  general  terms  against  the  leasing  of  agricultural 
lands  for  longer  than  the  specified  period.^*  Thus  it  is  held  that  a 
lease  of  farming  land  for  mining  purposes  is  not  within  a  restriction 
which  is  directed  at  the  leasing  of  lands  for  agricultural  purposes ;  ^^ 
80  where  a  lease  of  farming  lands  is  for  the  purpose  of  maintaining 
thereon  a  brick  manufacturing  plant,  it  is  not  wi^in  the  prohibition^ 
though  there  is  no  express  provision  in  the  lease  against  the  use  of 
the  land  for  agricultural  purposes,  such  prohibition,  however,  being 
implied  from  the  provisions  of  the  lease  as  a  whole.  ^*  On  the  other 
hand  a  lease  of  farming  lands  with  a  mere  privilege  of  mining  would 
fall  within  the  restriction.^*  When  the  prohibition  is  directed  against 
a  letting  with  a  reservation  of  rent,  to  bring  the  lease  within  the 
prohibition  there  must  be  a  reservation  of  rent^'  A  lease  for  life, 
though  it  may  extend  for  a  longer  period  than  specified  in  the  pro- 
hibition, is  not  within  the  prohibition.;  where  the  term  is  specified 
in  the  lease  and  exceeds  the  limitation,  it  is  void  per  se;  but  where 
it  is  left  indefinite  and  its  termination  depends  upon  the  contingency 
of  death,  which  may  happen  within  the  period  of  limitation,  it  can- 
not be  said  to  be  void  ipso  facto,  as  being  made  for  a  period  longer 
than  that  permitted  by  the  restriction.**  On  the  other  hand  a  lease 
for  a  specified  period  from  the  date  of  its  execution,  which  is  to  be 
delivered  to  the  lessee  upon  the  death  of  the  lessor,  becomes  effective 
upon  the  latter's  death,  and  if  the  date  of  the  expiration  of  such  lease 
is  more  than  the  restricted  period  from  that  time,  the  lease  is  in 
contravention  of  the  provision.**  Where  the  prohibition  provides 
that  no  lease  for  longer  than  the  specified  period  shall  be  valid,  a  lease 
for  a  period  longer  than  that  permitted  is  held  void  in  toto  and  not 
merely  for  the  excess  over  the  permitted  period.**  Where  an  existing 
lease  is  surrendered  in  part  consideration  of  the  execution  of  another 
lease  within  the  prohibition,  the  effective  operation  of  the  surrender, 

12.  Lerch   v.   Missoula   Brick,   etc.,  strictions  on  the  tenants'  use  of  the 

Co.,  46  Mont.  314,  123  Pac.  25,  Ann.  demised  premises  generally. 

Cas.  1914A  346.  17.  Notes:  15  Ann.  Cas.  346;  Ann. 

18.  Lerch   v.   Missoula  Brick,  etc.,  Cas.  1914 A  350. 

Co.,  45  Mont  314,  123  Pac.  25,  Ann.  18.  Notes:  15  Ann.  Cas.  347;  Ann. 

Cas.  1914A  346.  Cas.  1914A  350. 

Note :  15  Ann.  Cas.  346.  19.  Waldo  v.  Jaoobs,  152  Mich.  425, 

14.  Note:  15  Ann.  Cas.  346.  116  N.  W.  371, 15  Ann.  Cas.  343. 

15.  Lerch  v.  Missoula  Brick,  etc,  20.  Waldo  v.  Jacobs,  152  Mich.  425, 
Co.,  45  Mont.  314,  123  Pac.  25,  Ann.  116  N.  W.  371,  15  Ann.  Cas.  343; 
Cas.  1914A  346.  Qark  v.  Barnes,  76  N.  Y.  301,  32  Anu 

16.  Note:  15   Ann.   Cas.   346.    See  Rep.  306. 

infra,  par.  227  et  seq.,  as  regards  re-       Note:  15  Ann.  Cas.  347. 
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until  set  aside  in  equity  for  fraud  or  mistake,  if  such  can  be  done, 
is  not  affected  by  the  invalidity  of  the  new  lease.  ^ 

89.  Terminatioii  of  Lease. — ^A  lease  for  a  specified  term  of  years 
terminates  on  the  expiration  of  the  term;  and  at  common  law  the 
landlord  could  maintain  ejectment  to  recover  possession  without  giving 
any  notice  to  quit'  As  a  general  rule  a  lease  for  a  term  of  years  is 
not  terminated  by  the  death  of  the  lessee  before  the  expiration  of 
the  term.*  In  such  a  case  the  leasehold  estate  as  personal  estate  passes 
to  the  personal  representative  of  the  lessee,^  and  the  lessee's  estate 
remains  liable  on  the  covenants  in  the  lease  for  the  payment  of  rent 
as  on  the  other  contracts  of  the  decedent  for  the  payment  of  money.^ 
In  the  case  of  a  lease  for  a  term  of  years  of  rooms  or  an  apartment 
in  a  building  the  destruction  of  the  building  by  fire  or  other  casualty 
terminates  the  letxse,*  and  if  the  lessor  shoiild  erect  another  building 
on  the  site  of  the  one  destroyed,  the  lessee  would  have  no  right  to 
demand  that  he  be  assigned  rooms  or  an  apartment  in  the  new 
building.'  A  contract  for  space,  for  a  term  of  years,  on  a  particular 
floor  of  a  building  occupied  by  a  department  store,  in  which  to  con- 
duct a  particular  line  of  business  in  connection  wi€h  the  general 
enterprise,  which  is  to  be  paid  for  by  a  monthly  rental  and  a  per- 
centage of  sales  in  excess  of  a  certain  amount,  is  terminated  by  the 
destruction  of  the  building,  and  the  lessee  cannot  insist  on  the  allot- 
ment of  space  in  a  new  building  to  which  the  department  store  busi- 
ness is  moved.®  So  where  the  basement  of  a  building  was  leased 
for  a  term  of  years  and  the  rent  paid  in  advance,  and  on  the  destruc- 
tion of  the  building  by  fire  a  new  building  was  erected  by  the  landlord 
on  the  old  site,  it  was  held  that  the  lessee  was  not  entitled  to  the 

1.  aark  v.  Barnes,  76  N.  Y.  301,  32  6.  McMillan  v.  Solomon,  42  Ala. 
Am.  Rep.  306.  As  regards  the  effect  356,  94  Am.  Dec.  654;  Alexander  v. 
of  a  new  lease  as  a  surrender  of  an  Dorsey,  12  Gki.  12,  56  Am.  Dec.  443; 
existing  term,  see  infra,  par.  677.  Martin     Emerich    Outfitting    Co.     v. 

2.  Kuhn  V.  Smith,  125  Cal.  615,  58  Siegel,  237  lU.  610,  86  N.  B.  1104,  20 
Pais.  204,  73  A.  S.  R.  79.  See  infra,  L.R.A.(N.S.)  1114;  Stockwell  v. 
par.  694  et  seq.,  as  to  notice  to  quit  Hunter,  11  Mete.  (Mass.)  448,  45 
generally.  Am.  Dec.  220;  Harrington  v.  Watson, 

3.  Alsup  ▼.  Banks,  68  Miss.  664,  9  11  Ore.  143,  3  Pac.  173,  50  Am.  Rep. 
So.  895,  24  A.  S.  R.  294,  13  L.R.A.  465.  As  to  liabOity  for  rent  of  apart- 
598.  ments  in  a  building  after  the  destruc^ 

4.  See  supra,  par.  8,  as  to  the  char-  tion  of  the  building,  see  infra,  par. 
acter  of  leasehold  estates  as  person-  469. 

alty  or  realty.  7.  Stockwell    ▼.    Hunter,  11  Mete. 

6.  Alsnp  V.  Banks,  68  Miss.  664,  9  (Mass.)  448,  45  Am.  Dec.  220.  See 
So.  895,  24  A.  S.  R.  294,  13  L.R.A.  also  McMillan  v.  Solomon,  42  Ala.  356, 
598.  94  Am.  Dec.  654. 

Note:  13  L.R.A.  598.  Note:  9  Ann.  Gas.  109. 

As  to  the  general  liability  of  the       8.  Martin  Emerich  Outfitting  Co.  v. 
executor  or  administrator  of  a  lessee   Siegel,  237  111.  610,  86  N.  E.  1104,  20 
as  an  assignee  of  the  lease,  see  infra,  L.R.A.(N.S.)  1114. 
par.  359. 
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possession  of  the  basement  in  the  new  building  if  the  lease  contained 
no  provision  requiring  the  lessor  to  rebuild,  and  after  the  destruction 
of  the  old  building  Uie  lessee  made  no  offer  or  attempt  himself  to 
repair  or  rebuild.* 

90.  Rights  of  Tenant  aiter  Expiration  of  Term. — ^It  is  the  well 
recognized  general  rule  that  in  case  of  a  tenancy  for  a  term  of  year5( 
definite  in  its  duration,  the  interest  of  the  lessee  terminates  unless 
otherwise  provided  in  the  lease  on  the  expiration  of  the  term,  and 
aside  from  his  right  to  enter  on  the  premises  to  remove  his  personal 
property  he  is  in  the  position  of  any  other  stranger  to  the  title.^^ 
The  right  of  a  tenant  for  a  definite  term  to  remove  so-called  movable 
fixtures  must  be  exercised  during  the  term;  if  such  is  not  so  exercised 
it  is  lost  and  such  fixtures  become  a  part  of  the  realty ;  ^^  and  where 
a  tenant  for  a  definite  term  sows  a  crop  which  does  not  mature  until 
after  the  expiration  of  his  term,  he  has  no  right  at  common  law  to 
the  crop  after  it  has  matured ;  the  right  to  such  a  crop  passes  to  the 
landlord  with  the  reversion.  In  some  jurisdictions,  however,  this 
rule  of  the  common  law  has  been  changed  by  custom.^* 

Tenancy  at  WUl 

91.  In  General. — ^At  common  law  the  simplest  form  of  a  tenancy 
at  will  is  where  one  man  lets  to  another  to  hold  at  the  will  of  the 
lessor.**  While  the  courts  lean  e^ainst  construing  leases  to  be  at  will 
and  in  favor  of  their  being  from  year  to  year,^*  a  tenancy  at  will 
in  the  strict  sense  of  the  common  law  may  still  be  created,**  and  it 
may  arise  by  implication  as  well  as  out  of  an  express  contract.**  An 
obligation  to  pay  rent  is  not  a  necessary  incident  of  a  tenancy  at 
will,^^  though  an  express  agreement  to  pay  rent  will  not  necessarily 
prevent  a  tenancy  at  will  from  being  created.**  As  a  general  rule,  a 
person  who  enters  on  land  by  permission  of  the  owner  for  an  indefi- 

9.  StockweU    v^    Htinter,  11  Mete.   291,  42  Am.  Dec.  122. 
(Mass.)  448,  45  Am.  Dee.  220.  Note:  42  Am.  Dee.  128. 

10.  See  infra,  par.  624,  as  to  the  See  infra,  par.  93  et  seq.,  as  to 
general  right  of  tenant  to  ingress  and   tenancies  from  year  to  year. 

eg^ress  to 'remove  his  personal  prop-  15.  Stedman  v.  Mcintosh,  26  N.  C. 

erty  after  the  expiration  of  the  lease.  291,  42  Am.  Dec.  122;   Richardson  ▼. 

11.  StockweU  V.  Marks,  17  Me.  455,  Langridge,  4  Tannt.  128,  13  Rev.  Rep. 
35  Am.  Dec.  266.    See  Fixtures,  vol.  570,  25  Eng.  Rul.  Cas.  3. 

11,  p.  1071.  16.  Harris  v.  Frink,  49  N.  T.  24, 

12.  See  Crops,  vol.  8,  pp.  362-364.  10  Am.  Rep.  318 ;  Jones  v.  Temple,  87 

13.  Thompson  v.  Baxter,  107  Minn.  Va.  210, 12  S.  E.  404,  24  A.  S.  R.  649. 
122,  119  N.  W.  797,  21  L.R.A.(N.S.)  17.  Harris  v.  Frink,  49  N.  Y.  24, 10 
575 ;  Harris  v.  Frink,  49  N.  Y.  24,  10  Am.  Rep.  318. 

Am.  Rep.  318;  Jones  v.  Temple,  87  18.  Richardson     v.     Lancrridge,     4 

Va.  210,  12  S.  E.  404,  24  A.  S.  R.  Taunt.  128, 13  Rev.  Rep.  670,  25  Eng. 

649.  Rul.  Cas.  3. 

14.  Stedman  v.  Mcintosh,  26  N.  C. 
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nite  period  and  without  the  reservation  of  any  rent  is  a  tenant  at  will 
by  implication.^*  As  has  been  said,  ''all  leases  for  uncertain  terms 
axe,  prima  facie,  leases  at  will;  it  is  the  reservation  of  annual  rent 
that  turns  them  into  leases  from  year  to  year/'  '^  Where  a  lease 
for  an  indefinite  time  expressly  provided  that  the  lessee  may  terminate 
the  agreement  at  any  time  and  remove  his  buildings,  etc,  erected 
on  the  land,  this  has  been  held  to  create  a  tenancy  at  will,  though 
a  statute  provided  that  no  tenancy  at  will  could  be  created  except  by 
express  contract.^  It  is  a  well  settled  and  well  known  rule  of  law 
that  a  lease  or  estate  which  is  at  the  will  of  one  of  the  parties  is 
equally  at  the  will  of  the  other  party.  One  of  them  is  no  more  or 
no  further  bound  than  the  other.*  And  where  a  lease  is  for  an 
indefinite  period,  and  is  insufficient  to  create  a  tenancy  for  life  or 
for  any  definite  term  of  years,  and  which  therefore  must  be  construed 
to  create  a  tenancy  at  will  or  one  from  year  to  year,  which  is  in 
realty  one  at  will,  with  the  necessity  for  a  requisite  notice  to  quit, 
it  is  generally  held  that  the  lessor  cannot  bind  himself  even  by  an 
express  agreement  not  to  terminate  the  lease,  as  such  an  agreement 
would  be  void  as  wholly  repugnant  to  the  nature  of  the  estate  created.* 
Still  there  is  authority  to  tiie  effect  that  in  such  a  case  the  lessor  may 
bind  himself  by  an  agreement  not  to  terminate  the  lease.* 

92.  Termination  of  Tenancy. — ^As  the  phrase  tenancy  at  will 
implies  at  common  law,  such  a  tenahcy  is  terminable  at  any  time 
by  either  the  lessor  or  the  lessee,*  and  the  death  of  either  the  landlord 
or  the  tenant  has  this  effect.*  With  respect  to  the  acts  which  amount 
to  a  determination  of  an  estate  at  will  on  either  side,  the  first  and 
most  obvious  mode  of  determining  it  by  the  lessor  is  an  express 
declaration  that  the  lessee  shall  hold  no  longer,  which  may  either  be 
made  on  the  land  or  else  notice  of  it  given  to  the  lessee,  and  it  has 
been  said  that  he  is  entitled  to  a  reasonable  notice  before  be  is  obliged 
to  quit,'  and  that  the  landlord  cannot  maintain  ejectment  against  the 
tenant  without  a  previous  demand  for  possession.*     On  the  other 

19.  Harris  v.  Frink,  49  N.  Y.  24, 10       Notes:  34       L.R.A.(N.S.)       1071; 
Am.  Rep.  318;  Rich  v.  Bolton,  46  Vt.  L.R.A.  1915D  468. 

84, 14  Am.  Rep.  616.  8.  Note:  L.R.A.  1915D  467. 

20.  Rich  V.  Bolton,  46  Vt.  84,  14  4.  Calkins  v.  Pierce,  112  Me.  474,  92 
Am.  Rep.  615.    As  to  notice  to  quit  Atl.  529,  L.R.A.  1915D  467. 
generally,  see  infra,  par.  694  et  seq.  5.  Kitchen  v.  Pridgen,  48  N.  G.  49, 

1.  Knight  V.  Indiana  Coal,  etc.,  Co.,   64  Am.  Dec.  593. 

47  Ind.  105, 17  Am.  Rep.  692.  6.  Notes:  23  L.R.A.  708;  15  Eng. 

2.  Knight  v.  Indiana  Coal,  etc.,  Co.,   Rul.  Cas.  674. 

47  Ind.  105,  17  Am.  Rep.  692;  Idalia  7.  Jones  v.  Temple,  87  Va.  210,  12 
Realty,  etc.,  Co.  v.  Norman,  232  Mo.  S.  E.  404,  24  A.  S,  R.  649.  See  infra, 
663,  135  S.  W.  47,  34  L.R.A.(N.S.)  par.  694  et  seq.,  as  to  notice  to  quit. 
1069;  Stedman  v.  Mcintosh,  26  N.  C.  8.  Doe  v.  Baker,  15  N.  C.  220,  2& 
291,  42  Am.  Dec.  122;  Jones  v.  Temple,  Am.  Dec.  706. 
87  Va.  210,  12  S.  E.  404,  24  A.  S.  R. 
M9. 
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hand  it  was  decided  at  an  early  date  that  a  demand  for  possessioi^ 
by  the  landlord  terminated  the  tenancy  forthwith,  irrespective  of 
any  right  the  tenant  might  have  thereafter  to  enter  on  the  premises 
without  excluding  the  landlord  from  possession,  for  the  purpose  of 
removing  his  goods;*  and  according  to  this  view  a  conveyance  of 
the  land  by  the  lessor  operates  as  a  termination  of  the  tenancy  at  the 
option  of  his  grantee,  if  the  tenant  had  notice  of  the  conveyance,^^ 
and  the  same  effect  has  been  given  to  a  lease  by  the  landlord  to  a  third 
person  for  a  term  of  jeaxsM  Where  one  holds  as  tenant  at  will  of 
cotenants,  a  lease  for  a  term  of  years  by  one  ootenant  does  not  ter- 
minate the  tenancy  as  regards  the  interest  of  the  other  cotenants,  and 
therefore  does  not  give  to  the  second  lessee  the  right  to  deprive  the 
first  of  the  possession  of  the  undivided  portion  of  the  other  cotenants.^* 
It  has  been  held  that  a  statute  providing  that  a  tenancy  at  will  may 
be  terminated  by  a  specified  notice  to  quit  does  not  affect  the  common 
law  rule  that  an  alienation  of  the  land  by  the  landlord  terminates 
the  tenancy.^*  If  a  tenant  at  will  abandons  possession  of  the  premises, 
this  is  to  be  considered  an  abandonment  or  surrender  to  the  landlord 
so  as  to  continue  the  landlord's  possession  irrespective  of  the  validity 
of  the  landlord's  titie;  therefore,  where  the  landlord  had  only  a 
possessory  titie,  his  possession  is  deemed  in  law  to  continue  after  the 
abandonment  by  his  tenant  at  will  for  the  purpose  of  enabling  him 
to  maintain  ejectment  against  an  intruder.^^  Acts  on  the  part  of  a 
tenant  at  will  inconsistent  with  the  continuance  of  the  tenancy  may 
be  treated  by  the  landlord  as  a  termination  of  the  tenancy,^*  as  where 
the  tenant  denies  or  repudiates  his  landlord's  title,^*  or  where  he 
makes  a  conveyance  in  fee  of  the  premises;  ^^  so  where  a  tenant  at 
will  commits  waste,  it  is  a  determination  of  the  will,  and  an  act  for 
which  trespass  quare  clausum  f regit  will  lie  by  the  reversioner;^® 
likewise  an  assignment  of  his  estate  by  a  tenant  at  will  may  be  treated 
by  the  landlord  as  terminating  it.^*     Upon  the  termination  of  a 

9.  Doe  v.  M'Kaeg,  10  B.  &  C.  721,      16.  Appleton  v.  Ames,  160  Mass.  34, 
21  E.  C.  L.  154, 15  Eng.  Rul.  Cas.  671  22  N.  E.  69,  5  L.R.A.  206. 

and  pote.  17.  Bennock  v.  Whipple,  12  Me.  346, 

10.  Esty  V.  Baker,  50  Me.  325,  79  28  Am.  Dec.  186. 

Am.  Dec.  616;  Appleton  v.  Ames,  150  Note:  15  Eng.  Rul.  Cas.  675. 

Mass.  34,  22  N.  E.  69,  5  L.R.A.  206.  As  to  the  forfeiture  of  a  lease  for 

Note:  15  Eng.  Rul.  Cas.  674.  3'ears  by  disclaimer  of  the  landlord's 

11.  Dillon    V.    Brown,     11     Gray  title,  see  infra,  par.  631. 

(Mass.)  179,  71  Am.  Dec  700.  18.  Daniels    v.     Pond,     21     Pick. 

12.  DiUon     V.     Brown,     11     Qniy    (Mass.)  367,  32  Am.  Dec.  269;  Apple- 
(Mass.)  179,  71  Am.  Dee.  700.  ton  v.  Ames,  150  Mass.  34,  22  N.  E. 

18.  Esty  V.  Baker,  50  Me.  325,  79  69,  5  L.R.A.  206. 

Am.  Dec.  616.  19.  Appleton  v.  Ames,  150  Mass.  34, 

14.  Warner  v.  Page,  4  Vt.  291,  24  22  N.  E.  69,  5  L.R.A.  206.    As  to  the 
Am.  Dec.  607.  right     to     assign     leasehold     estates 

15.  Bennock  v.   Whipple,    12    Me.  generally,  see  infra,  par.  323  6t  seq. 
346,  28  Am.  Dec.  186. 
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tenancy  at  will  by  the  act  of  the  landlord  the  tenant  is  entitled  to 

the  unmatured  crops  and  may  enter  upon  the  premises  for  the 

purpose  of  harvesting  them  when  ripe.** 

Tenancy  from  Year  to  Year 

93.  In  GeneraL — ^It  was  established  at  an  early  date  that  on  the 
termination  of  a  farming  lease  of  uncertain  duration,  otherwise  than 
for  the  tenant's  own  default,  he  was  entitled  tb  emblements,  that  is, 
the  way-going  crop,^  and  leases  of  this  character,  though  strictly 
creating  tenancies  at  will,  were  early  construed  by  the  English  courts 
into  tenancies  from  year  to  year,  where  a  yearly  rent  was  reserved 
or  paid,  and  this  rule  was  adopted  by  the  courts  in  this  country ;  * 
the  reason  given  for  this  is  that  the  tenant  should  have  time  to  reap 
the  crop  which  he  had  planted.*  While  the  judicial  creation  of 
tenancies  from  year  to  year  was  originally  applied  to  leases  of  agri- 
cultural land,  it  has  been  extended  from  an  early  date  to  leases  of 
lands  for  other  purposes.^  As  a  general  rule  such  a  tenancy  is 
created  by  a  holding  over  after  the  expiration  of  a  term  for  years 
and  the  continued  payment  of  the  yearly  rent  reserved,*  and  also  by 
holding  over  after  the  expiration  of  the  stated  period  under  a  lease 
for  a  certain  number  of  years,  "together  with  the  privilege  of  renting" 
it  at  a  specified  sum  per  year  "after  the  expiration  of  this  contract."  • 
As  heretofore  shown,  it  is  the  general  rule  that  in  case  of  entry  and 
payment  of  a  yearly  rent  under  a  lease  invalid  for  failure  to  comply 
with  the  statute  of  frauds,  a  tenancy  from  year  to  year  arises,'  but 
it  is  not  created  by  permitting  one  to  enter  on  land  and  cut  wood  at 
a  certain  price  per  cord.® 

20.  Evans  v.  Watkins,  76  N.  H.  433,  U.  S.  (L.  ed.)  596;   Goldsborongh  ▼. 

83  Atl.  915,  41  L.B.A.{N.S.)  404  and  Gable,  140  111.  269,  29  N.  E.  722,  15 

note.  L.R.A.  294;  Streit  v.  Fay,  230  HI.  319, 

1.  Gladwell  v.  Holcomb,  60  Ohio  St.  82  N.  E.  648,  120  A.  S.  R.  304;  Abed 
427,  54  N.  E.  473,  71  A.  S.  R.  724.  v.  Radcliff,  13  Johns.  (N.  Y.)  297,  7 

2.  Bush  V.  Sullivan,  3  G.  Greene  Am.  Dec.  377;  San  Antonio  v.  French, 
(la.)  344,  54  Am.  Dec.  506;  Idalia  80  Tex.  575,  16  S.  W.  440,  26  A.  S.  R. 
Realty,  etc.,  Co.  v.  Norman,  232  Mo.  763;  Emerick  v.  Tavener,  9  Grat. 
663,  135  S.  W.  47,  34  L.R.A.(N.S.)  (Va.)  220,  58  Am.  Dec.  217;  John- 
1069;  Stedman  v.  Mcintosh,  26  N.  C.  stone  v.  Hudlestone,  4  B.  &  C.  922, 10 
291,  42  Am.  Dec.  122;  Kitchen  v.  E.  C.  L.  471,  28  Rev.  Rep.  505, 15  Eng. 
Pridgen,  48  N.  C.  49,  64  Am.  Dec.  593;  Rul.  Gas.  638. 

Gladwell  v.  Holcomb,  60  Ohio  St.  427,      Notes:  91  Am.  Dec.  664;  8  L.R.A. 
54  N.  E.  473,  71  A.  S.  R.  724.  221.     See  infra,  par.  681  et  seq.,  as 

Notes:  42  Am.  Dec.  126;  34  L.R.A.  to  holding  over  generally. 
(N.S.)  1071.  6.  Idalia  Realty,  etc.,  Co.  v.  Nor- 

8.  Bush  V.  Sullivan,  3  G.  Greene  man,  232  Mo.  663,  135  S.  W.  47,  34 
(la.)  344,  54  Am.  Dec.  506.  L.R.A.(N.S.)  1069. 

4.  Right  V.  Darby,  1  T.  R.  159.  1       7.  See  supra,  par.  50. 

Rev.  Rep.  169,  15  Eng.  Rul.  Cas.  616.      8.  Kitchen  v.  Pridgen,  48  N.  C.  49, 
Note:  34  L.R.A.(N.S.)  1071.  64  Am.  Dec.  593. 

5.  Willison  v.  Watkins,  3  Pet.  43,  7 
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94.  Continuity  of  Tenancy. — ^In  case  of  an  ordinary  demise  from 
year  to  year  it  is  said  that  there  is  a  growing  interest  in  the  ensu- 
ing year  springing  out  of  the  original  letting,  so  as  to  constitute 
the  tenancy  for  the  entire  time  a  continuing  tenancy,*  and  it  was 
held  long  ago  that  if  a  tenant  from  year  to  year  hold  for  several 
years,  ei&er  he  or  his  landlord  at  the  expiration  of  that  time  might 
declare  on  the  demise  as  having  been  made  for  such  a  number 
of  years.^*  As  regards  the  continuing  of  the  tenancy  a  distinction 
has  heen  made  between  those  which  arise  from  a  demise  to  hold  from 
year  to  year  or  arising  out  of  an  original  lease  for  an  indefinite  term, 
and  one  arising  from  a  holding  over  after  a  lease  for  a  specified  term. 
While  in  each  year  of  occupancy  under  the  former,  there  is,  it  is 
said,  a  growing  interest  in  the  ensuing  year  springing  out  of  the 
original  contract,  yet  in  the  latter  a  new  contract  arises  each  year  of 
the  holding  over.**  Thus  an  avowry  setting  forth  the  title  under 
which  a  distress  was  made,  which  states  a  term  for  three  years,  is 
not  supported  by  proof  of  a  lease  for  a  year  and  a  holding  over  for 
two  years  thereafter.**  So  on  the  ground  that  each  holding  over 
constitutes  a  new  term,  separate  and  distinct  from  those  that  preceded 
it,  it  has  been  held  that  a. recovery  for  the  rent  due  for  one  term 
after  that  for  several  had  become  due  would  not  bar  an  action  for  the 
rent  which  accrued  for  the  other  terms.**  This  question  as  to  the 
continuity  of  the  tenancy  has  sometimes  arisen  in  considering  whether 
the  landlord  or  the  tenant  is  liable  for  a  nuisance  on  the  leased 
premises,  which  originated  after  the  tenancy  from  year  to  year  began, 
but  from  which  no  injury  arose  until  another  year  or  rent  period 
had  begun  after  the  origin  of  such  nuisance.  The  reason  that  the 
question  is  then  important  is  that,  as  a  general  rule,  the  landlord  is 
liable  for  nuisances  on  the  premises,  existing  at  the  time  the  term 
begins,  while  the  tenant  alone  is  liable  for  ntiisances  arising  after 
his  term  begins.*^  The  better  view  in  this  regard  seems  to  be, 
especially  where  the  tenancy  arose  out  of  an  occupancy  under  a  lease 
for  an  indefinite  period,  that  the  recurring  periods  are  to  be  regarded 
as  a  single  term,  and  that  therefore  the  landlord  does  not  by  his 
mere  failure  to  terminate  the  tenancy  after  the  nuisance  has  arisen 
become  liable  to  third  persons  injured  thereby  during  a  subsequent 

9.  Oladwefl  v.  Holcomb,  60  Ohio  St.   847;  GladweU  v.  Holcomb,  60  Ohio  St. 
427,  54  N.   E.  473,  71  A.  S.  R.  724;   427,  54  N.  E.  473,  71  A.  S.  R.  724. 
Birch  V.  Wright,  1  T.  R.  378,  1  Rev.       Note:  25  L.R.A.(N.S.)  847. 

Rep.  223,  15  Eng.  Rul.  Cas.  626.  12.  Alexander  v.  Harris,  4  Cranch 

Note:  25  L.R.A.(N.S.)  847.  299,  2  U.  S.  (L.  ed.)  627. 

10.  Birch  v.  Wright,  1  T.  R.  378,  1  13.  Kennedy  v.  New  York,  196  N. 
Rev.  Rep.  223,  15  Eng.  Rul.  Cas.  626.  Y.  19,  89  N.  E.  360,  25  L.R.A.(N.S.) 

Note:  25  L.R.A.(N.S.)  851.  847. 

11.  Kennedy  v.  New  York,  196  N.       14.  See  infra,  par.  594,  616. 
Y.  19,  89  N.  E.  360,  25  L.R.A.(N.S.) 
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period,  on  the  ground  that  the  nuisance  existed  prior  to  the  demise 
of  the  premises.** 

95.  Recurring  Periods  of  Tenancy. — ^The  question  frequently  arises 
in  case  of  periodical  tenancies  embraced  in  the  general  classification 
of  tenancies  from  year  to  year,  as  to  the  length  of  the  recurring 
periods  of  the  tenancy,  that  is,  whether  the  tenancy  is  from  one  year 
to  another,  or  for  lesser  periods,  such  as  from  month  to  month  and 
the  like;  the  controlling  element  in  determining  this  question  is  the 
nature  of  the  rent  reserved  or  paid.**  If  a  yeariy  rent  is  reserved  or 
paid,  it  is  then  generally  considered  as  a  tenancy  from  year  to  year, 
even  though  the  payments  are  made  in  instalments  such  as  quar- 
terly or  monthly ;  *'  if ,  however,  the  rent  is  not  a  yearly  rent,  but  is 
for  a  lesser  period,  such  as  a  monthly  rent,  then  the  tenancy  is 
deemed  to  be  from  month  to  month,  irrespective  of  the  length  of 
time  it  may  in  fact  exist.*^  Thus,  in  case  of  an  indefinite  lease  for 
a  monthly  rent,  nothing  being  said  about  a  year,  the  tenancy  is  one 
from  month  to  month,  though  the  lessee  may  remain  in  possession 
and  pay  the  rent  for  more  than  a  year,**  so  in  case  of  a  periodical 
tenancy  arising  from  a  holding  over,  if  the  rent  paid  is  a  monthly 
rent,  a  tenancy  from  month  to  month  is  created. *• 

96.  Termination  of  Tenancy. — The  distinguishing  feature  between 
tenancies  at  will  and  from  year  to  year  is  the  method  of  determining . 
them.*  The  common  law  requires  notice  from  the  party  desiring 
to  bring  the  tenancy  to  an  end.  This  rule  rests  on  the  presumed 
intention  of  the  paxties  that  such  a  tenancy  should  be  prolonged 
for  an  indefinite  number  of  years,  and  that,  so  being  of  uncertain 
duration,  either  party  should  have  reasonable  notice,  before  the 
expiration  of  any  year,  of  the  other's  intention  to  end  it*  In  agri- 
cultural tenancies,  the  notice  was  fixed  at  six  months,  in  order  that 
the  tenant  might  be  enabled  to  reap,  before  he  should  be  dispossessed, 
the  crops  which  he  had  sown.'    This  rule  was  afterward  extended, 

15.  Notes:  26     L.R.A.      197;      25  92,  25  L.R.A.(N.S.)  855. 
L.R.A.(N.S.)  849.  Note:  25  L.R.A.(N.S.)  856. 

16.  Kaufman  v.  Mastin,  66  W.  Va.  19.  Steffens  v.  Earl,  40  N.  J.  L. 
99,  66  S.  E.  92,  25  L.R.A.(N.S.)  855.  128,    29    Am.    Rep.   214;    Hollis   v. 

17.  Qoldsborough  v.  Gable,  140  IlL  Burns,  100  Pa.  St.  206,  34  Am.  Rep. 
269,  29  N.  E.  722, 15  L.R. A.  294 ;  Tolls  379. 

V.  Orth,  75  Ind.  298,  39  Am.  Rep.  147 ;  20.  Kaufman  v.  Mastin,  66  W.  Va. 

Gladwell  v.  Holcomb,  60  Ohio  St.  427,  99,  66  S.  E.  92,  25  L.R.A.(N.S.)  855. 

54  N.  E.  473,  71  A.  S.  R.  724;  San  1.  Kitchen  v.  Pridgen,  48  N.  C.  49, 

Antonio  v.  French,  80  Tex.  575,  16  S.  64  Am.  Dec.  593. 

W.  440,  26  A.  S.  R.  763.  2.  Gladwell  v.  Holcomb,  60  Ohio  St 

Note:  25  L.R.A.(N.S.)  857.  427,  54  N.  E.  473,  71  A.  S.  R.  724. 

18.  Condon  v.  Barr,  47  N.  J.  L.  113,  3.  Stedman  v.  Mcintosh,  26  N.  C 
54  Am.  Rep.  121;  Hollis  v.  Burns,  100  291,  42  Am.  Dec.  122;  Gladwell  v. 
Pa.  St.  206,  45  Am.  Rep.  379;  Kauf-  Holcomb,  60  Ohio  St.  427,  54  N.  E. 
man  v.  Mastin,  66  W.  Va.  99,  66  S.  E.  473,  71  A.  S.  R.  724. 
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without  apparent  reason^  to  lake  tenancies  of  property  not  used  for 
agricultural  purposes.  It  has,  in  this  enlarged  appUcation,  varying 
as  to  the  length  of  the  notice  required,  been  adopted  in  some  of  the 
states  by  statute,  and  in  others  by  adjudication  of  their  courts.^  The 
death  of  neither  the  landlord  nor  the  tenant  terminates  a  tenancy 
from  year  to  year.* 

Tenancy  at  Sufferance,  far  Life,  and  in  Fee 

97.  Tenancy  at  Sufferance. — ^A  tenancy  at  sufferance  arises  where 
a  person  coming  into  possesion  rightfully  holds  over  without  right,* 
and  it  is  not  necessary  that  the  original  occupancy  should  have  been 
as  a  tenant.'  The  most  usual  instances  of  a  tenancy  at  sufferance  are 
where  a  tenant  for  a  term  of  years  holds  over  after  the  expiration  of 
the  term,  in  which  instance  it  is  at  the  option  of  the  landlord  to  treat 
him  as  a  tenant  at  sufferance,*  or  where  one  entering  under  a  Ufe 
tenant  or  holder  of  a  particular  estate  holds  over  after  his  lessor's 
estate  has  terminated.*  So  if  the  owner  of  a  particular  estate  remain 
in  possession  after  his  estate  has  terminated  he  may  be  regarded  as  a 
tenant  at  sufferance.  Thus  it  was  held  in  an  early  English  case  that 
if  a  house  be  devised  to  A  for  life,  "proviso,  if  she  departs  therefrom 
she  shall  have  a  rent,"  the  life  estate  is  determined  by  her  departure, 
and  till  the  entry  of  the  remainderman  she  continues  tenant  at  suffer- 
ance only.^*  A  consent  on  the  part  of  the  landowner  to  the  continued 
occupancy  is  not  essential  to  create  a  tenancy  at  sufferance;  in  fact, 
if  the  occupancy  was  with  the  express  or  implied  consent  of  the 
landowner  tlie  tenancy  would  become  one  at  will.*^  A  tenant  at 
sufferance  had  at  common  law  no  appreciable  estate  in  the  land,  and 
the  theory  of  such  a  tenancy  seems  to  have  been  primarily  adopted  for 
the  purpose  of  protecting  the  rights  of  landowners.  The  landlord  could 
put  an  end  to  the  tenancy  whenever  he  thought  proper  and  under 
certain  circumstances  treat  the  one  in  possession  as  an  intruder  or  a 
trespasser.^* 

4.  Gladwell   v.   Holcomb,    60    Ohio       8.  See  infra,  par.  681. 

St  427,  54  N.  E.  473,  71  A.  S.  R.  724.  9.  Griffin  v.  Sheffield,  38  Miss.  359, 

See  in&a,  par.  694  et  seq.,  as  regards  77  Am.  Dec.  646;  Harvey  v.  Briggs, 

notice  to  quit  generaUy.  68  Miss.  60,  8  So.  274,  10  L.R.A.  62. 

5.  Note :  23  L.R. A.  707.  Note :  25  Eng.  Rul.  Cas.  7. 

6.  Alpine  Tp.  School  Dist.  No.  11  v.  10.  Allen  v.  HiU,  Cro.  Eli«.  238,  25 
Batsche,  106  Mich.  330,  64  N.  W.  196,  Eng.  Rul.  Cas.  1. 

29  L.R.A.  576;   Thompson  t.  Baxter,  11.  Alpine  Tp.  School  Dist.  No.  11 

107  Minn.  122,  119  N.  W.  797,  21  v.  Batsche,  106  Mich.  330,  64  N.  W. 

L.R.A.(N.S.)  575.  196,  29  L.R.A.  576.     See  supra,  par. 

Note:  42  Am.  Dec.  130.  91,  as  regards  tenancy  at  will. 

7.  Alpine  Tp.  School  Dist.  No.  11  12.  McLeran  v.  Benton,  73  Cal.  329, 
▼.  Batsche,  106  Mich.  330,  64  N.  W.  14  Pae.  879,  2  A.  8.  R.  814. 

196,  29  L.R.A.  576. 
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98.  Tenancy  for  Life. — ^Blackstone  (2  Blaxjk.  Com.  120)  observes 
that  "estates  for  life  expressly  created  by  deed  or  grant,  which  alone 
are  properly  conventional,  are  where  a  lease  is  made  to  a  man  to  hold 
for  the  term  of  his  own  life  or  that  of  any  other  person ;  in  any  of 
which  cases  he  is  styled  tenant  for  life.  They  are  held  by  such  con- 
ventional rents  and  services  as  the  lord  or  lessor  and  his  tenant  or 
lessee  have  agreed  on."  He  further  observes  that  "estates  for  life 
may  be  created,  not  only  by  the  expressions  before  mentioned,  but 
also  by  a  general  grant,  without  defining  or  limiting  any  specific 
estate,  as  if  one  grants  to  A.  B.  the  manor  of  Dale.  This  makes  him 
tenant  for  life."  In  the  former  case  where  the  estate  is  created  by 
a  demise  or  lease  with  reservation  of  rent  the  technical  relation  of 
landlord  and  tenant  is  created  between  the  parties,  but  in  the  latter 
case  where  the  estate  arises  by  operation  of  law  upon  a  conveyance 
for  a  full  present  consideration,  due  to  the  failure  to  use  words  of 
inheritance  so  as  to  convey  a  fee  simple,  it  has  been  held  that  the 
technical  relation  of  landlord  and  tenant  does  not  arise.  In  such  a 
case  no  relation  of  landlord  and  tenant  was  contemplated.  There  are 
no  covenants,  conditions,  rents,  or  services  to  bind  the  grantee  to  the 
grantor,  so  as  to  constitute  the  intimate  relation  that  exists  between 
landlord  and  tenant.  There  is  no  reason,  therefore,  in  the  nature 
of  the  case  why  the  restrictions  and  disabilities  that  a  tenant  is  under 
to  his  landlord  should  be  applied,  when  the  grantor  conveys  simply 
an  estate  for  life.  If  A  conveys  to  B  absolutely  an  estate  for  life, 
without  condition,  he,  it  is  true,  is  tenant  for  life,  for  that  is  the 
technical  description  of  that  species  of  estate;  but  he  is  not  a  tenant 
to  the  grantor;  nor  is  the  grantor  the  landlord  within  the  meaning 
of  these  terms.  There  are  no  reciprocal  or  other  duties  between  them 
to  be  performed.*'  Frequently  it  is  attempted  to  create  by  way  of  a 
lease  an  estate  to  last  for  an  indefinite  term,  for  instance,  for  so  long 
as  the  tenant  shall  live  on  or  devote  the  premises  to  a  particular  use, 
and  the  question  arises  as  to  the  nature  of  the  estate  thereby  created. 
Such  an  instrument  cannot  operate,  it  is  apparent,  to  create  a  term 
of  years,  as  certainty  of  duration  is  essential  to  such  an  estate.**  The 
claim  generally  made  under  such  circumstances  is  that  an  estate  for 
life  or  where  the  word  "heirs"  is  no  longer  necessary  to  create  an 
estate  in  fee  a  conditional  fee  is  created,  and  the  courts  have,  in 
some;  instances,  permitted  it  to  have  such  an  operation ;  **  in  other 

13.  Jackson  v.  Harsen,  7  Cow.  (N.  respecting  the  term  of  the  tenancy  in 
Y.)  323,  17  Am.  Dec.  517.  the  following  language,  "To  have  and 

14.  See  supra,  par.  86.  to  hold  the  above  rented  premises  un- 

15.  Reed  v.  Lewis,  74  Ind.  433,  39  to  the  said  party  of  the  second  part. 
Am.  Rep.  88 ;  Thompson  v.  Baxter,  his  heirs,  executors,  administrators  and 
107  Minn.  122,  119  N.  W.  797,  21  assigns,  for  the  full  term  of  while  he 
L.R.A.(N.S.)  575  (holding  that  a  lease  shall  wish  to  live  in  Albert  Lea,  from 
of   urban   real   property,   conditioned  and  after  the  1st  day  of  December, 
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cases,  however,  the  courts  have  refused  to  give  effect  to  the  instrument 
as  creating  a  life  estate.^* 

99.  Tenancy  in  Fee. — ^At  common  law  a  conveyance  may  be  made 
of  a  fee  simple  with  a  reservation  of  rent  and  provision  for  a  termina- 
tion of  the  estate  granted  upon  the  nonpayment  of  the  rent.  The 
effect  of  this  limitation  is  not  to  render  the  estate  granted  less  than 
fee  but  only  to  render  it  a  base  or  defeasible  fee.^'  And  such  effect 
has  been  given  to  an  instrument  which  purported  to  ''lease"  lands 
to  the  lessee  to  hold  the  same  to  himself,  his  heirs  and  assigns  so  long 
as  the  rent  reserved  should  be  paid.^^  On  a  grant  of  the  whole  estate 
in  fee  simple,  reserving  a  certain  rent,  with  a  clause  for  distress  and 
re-«ntry  for  nonpayment  of  the  rent,  the  owner  of  the  rent  has  neither 
seigniory  nor  reversion.  A  right  of  entry  is  not  a  reversion  or  estate 
in  the  land,  nor  is  a  mere  possibility  of  reverter  for  condition  broken, 
which  may  or  may  not  happen,  an  estate  in  reversion.^*  So  it  is 
generally  held  that  a  lease  of  land  to  A  for  as  long  as  he,  his  heirs, 
or  assigns  shall  pay  a  stipulated  annual  rent  to  the  lessor  or  his  heirs 
or  assigns,  and  shall  comply  with  the  covenants  therein  stated,  creates 
a  base  or  determinable  fee,  and  the  property  should  be  taxed  to  the 
lessee  as  owner.  •• 

v.  Reversion  of  LANnLORD 

Oeneral  Principles 

100.  In  General. — The  estate  of  a  landlord  during  the  existence 
of  the  outstanding  leasehold  estate  is  called  the  reversion,  and  during 
the  existence  of  the  lease  the  tenant  is  the  absolute  owner  of  the 
demised  premises  for  all  practical  purposes  for  the  term  granted,  the 
landlord's  rights  being  confined  to  his  reversionary  interest^  He 
has  no  right  to  prevent  or  prohibit  persons  from  coming  on  the 
demised  premises  on  the  invitation  of  the  tenant,'  nor  can  he  confer 

1904,"  vested  in  the  tenant  a  life  es-  77  S.  E.  1055,  Ann.  Gas.  1914B  842, 

tate,  terminable  only  at  his  death  or  46  L.R.A.(N.S.)  284.    See  infra,  par. 

removal  from  Albert  Lea) .  320  et  seq.,  as  regards  what  constitutes 

Notes:    21    L.R.A.(N.S.)    575;    34  a  retention  of  a  reversion  on  the  trans- 

L.Il.A.(N.S.)  1072.  fer  of  a  leasehold  estate  so  as  to  make 

16.  Notes:  21  L.R.A.(N.S.)  576;  34  the  transaction  a  subletting  as  distin- 
Li.R.A.(N.S.)     1072.      See    generally,  guished  from  an  assignment. 

Life  Estates.  20.  Penick  v.  Atkinson,  139  Ga.  649, 

17.  Penick  v.  Atkinson,  139  Ga.  649,  77  S.  E.  1056,  Ann.  Cas.  1914B  842, 
77  S.  E.  1055,  Ann.  Cas.  1914B  842,  46  L.R.A.(N.S.)  284  and  note.  See 
46  LJl.A.(N.S.)  284;  Van  Rensselaer  Taxation. 

V.  Hays,  19  N.  Y.  68,  75  Am.  Dec.  278.       1.  Stem  v.   Sawyer,   78  Vt.   6,  61 

18.  Penick  v.  Atkinson,  139  Ga.  649,  Atl.  36,  112  A.  S.  R.  890,  6  Ann.  Cas. 
77  S.  B.  1056,  Ann.  Cas.  1914B  842,  46   356. 

L.R.A.(N.S.)  284.  2.  Central  Business  College  Co.  v. 

19.  Penick  v.  Atkinson,  139  Ga.  649,   Rutherford,   47   Colo.   277,   107   Pae. 
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on  third  persons  any  right  to  interfere  with  the  tenant's  proper  use 
and  enjoyment  of  the  premises.'  So  pending  an  existing  lease  the 
landlord  cannot  make  a  dedication  which  will  in  any  way  affect  the 
rights  of  the  tenant.*  It  has  been  held  that  lessees  holding  under  an 
ordinary  lease  for  a  term  of  years  do  not  acquire  such  an  interest  in 
real  estate  as  to  avoid  a  policy  issued  to  the  lessor,  even 'though  the 
insured  failed  to  represent  the  matter  to  the  company.*  A  lessee  or 
termor  in  possession  under  a  valid  lease  may,  during  the  continuance 
of  his  lease,  maintain  an  action  of  ejectment  or  other  proper  action 
against  his  lessor,  even  though  he  is  the  owner  of  the  fee  less  the 
term,  as  against  any  other  person  who  takes  possession  of  the  property 
without  his  consent;  and  this,  upon  the  principle  that  during  the 
term  of  the  lease  he  is  the  owner  of  the  property,  unless  his  ownership 
has  been  forfeited  under  the  terms  of  his  lease.* 

101.  Right  of  Landlord  to  Enter  on  Premises. — ^In  the  absence  of  a 
reservation  in  the  lease,  the  lessee  has  the  sole  and  exclusive  right 
to  the  occupation  and  control  of  the  premises  during  the  term,  the 
landlord  has  no  authority  during  the  term  to  enter  or  otherwise 
disturb  the  tenant  in  his  occupancy  or  in  any  manner  interfere  with 
his  rights  to  the  management  and  control  of  the  premises ; '  and  an 
unauthorized  entry  or  intrusion  by  the  landlord  constitutes  a  trespass 
to  the  same  extent  as  an  entry  or  intrusion  by  a  stranger.*  Thus 
where  the  cattle  of  the  landlord  break  into  the  demised  premises  and 
injure  the  tenant's  crops,  the  landlord  may  be  liable  in  trespass  for 
the  damages  suffered  by  him ;  •  so  a  landlord  in  the  absence  of  any 
agreement  on  his  part  to  repair  has  no  right  to  enter  to  make  even 
necessary  repairs.*^  On  principle  it  would  seem  that  where  an  entire 
building  and  the  surrounding  premises  are  leased,  the  landlord,  unless 

279,  19  Ann.  Cas.  688,  27  L.II.A.  lin,  86  Ind.  476,  44  Am.  Rep.  332; 
(N.S.)  637  and  note;  State  v.  Lawson,  Nahm  v.  Register  Newspaper  Co.,  120 
101  N.  C.  717,  7  S.  E.  905,  9  A.  S.  R.  Ky.  485,  87  S.  W.  296,  9  Ann.  Cas. 
42.  209;  Sawyer  v.  McGillicuddy,  81  Me. 

3.  Maryland  Telephone,  etc.,  Co.  v.  318,  17  Atl.  124,  10  A.  S.  R.  260,  3 
Ruth,  106  Md.  644,  68  Atl.  358,  124  L.R.A.  458 ;  Glidden  v.  Second  Avenue 
A.  S.  R.  506,  14  Ann.  Cas.  576,  14  Co.,  125  Minn.  471,  147  N.  W.  658, 
L.R.A.(N.S.)  427.  L.R.A.1915C  190;  Smith  ▼.  Kerr,  108 

4.  Budds  V.  Frey,  104  Minn.  481,  N.  Y.  31,  15  N.  E.  70,  2  A.  S.  R.  362; 
117  N.  W.  168, 15  Ann.  Cas.  24.  Chancey  v.  Smith,  26  W.  Va.  404,  52 

6.  Lycoming  Fire  Ins.  Co.  v.  Haven,  Am.  Rep.  217. 

95  U.  S.  242,  24  U.  S.  (L.  ed.)  473.  Note:  4  A.  S.  R.  207. 

See  Insubakce,  vol.  14,  pp.  1051  et  9.  Frout  v.  Hardin,  56  Ind.  165,  26 

seq.  Am.  Rep.  18. 

6.  Walker  v.  Clifford,  128  Ala.  67.  10.  McGinlev  v.  Alliance  Truat  Co., 
29  So.  588,  86  A.  S.  R.  74.  168  Mo.  257,  66  S.  W.  153,  56  L.R.A. 

7.  Felton  v.  Deall,  22  Vt.  170,  54  334.  As  regards  the  general  duties  of 
Am.  Dec.  61.  the  parties  as  to  repairSi  see  infra,  par. 

8.  Frout  V.  Hardin,  56  Ind.  165,  26  552,  603. 
Am.  Rep.  18;  Teagarden  v.  McLaugb- 

620 


16  B.  'C.  L.        LANDLORD  AND  TENANT  {  101 

the  right  to  do  80  is  reserved  in  the  lease,  has  no  right  prior  to  the 
actual  termination  of  the  term,  though  notice  of  its  termination  has 
been  given,  to  enter  on  the  premises  and  place  thereon  against  the 
objection  of  the  tenant  a  ^^to  let''  or  ^'for  rent"  sign;  and  it  would 
also  seem  that  since  the  lease  of  a  floor  or  rooms  in  a  building  covers 
the  outside  walls  ^^  the  landlord,  unless  such  right  is  reserved  in  the 
lease,  has  no  right  to  place  signs  on  the  outer  walls  against  the  objec- 
tion of  the  tenant^*  Still  it  has  been  held  that  where  rooms  in  an 
office  building  occupied  by  many  other  tenants  are  let,  and  a  tenant 
has  given  notice  to  terminate  the  lease,  the  landlord  has  the  right 
to  place  a  ^'to  let"  sign  on  the  outer  walls  and  even  on  the  outside  of 
a  window.^*  For  certain  well  defined  purposes  the  right  of  the  land- 
lord to  enter  on  the  premises  is  well  established;  thus  his  right  to 
enter  to  levy  a  distress  has  always  been  recognized  as  essential  of 
course  to  the  right  to  distrain ;  ^^  so  he  may  enter  at  a  reasonable  hour 
to  demand  payment  of  the  rent^*  If,  however,  the  landlord  after 
entry  for  such  a  lawful  purpose  exceeds  his  right  he  thereby  becomes 
a  trespasser  ab  initio.^*  If  buildings  on  the  demised  premises  are 
destroyed  by  fire  or  other  casualty  the  landlord,  without  the  consent 
of  the  tenant,  has  no  general  right  to  enter  for  the  purpose  of  rebuild- 
ing, the  duty  to  rebuild  not  being  imposed  on  him,*'  but  if  the 
tenant  makes  no  objection  to  his  doing  so,  it  would  be  deemed  a 
license  from  him  to  the  landlord  to  enter  for  such  purpose.**  Where 
a  tenant  abandons  the  premises  and  leaves  them  vacant  and  without 
anyone  to  look  after  them,  it  seems  to  be  the  better  view  that  the 
landlord  may  enter  for  the  purposes  of  taking  care  of  them  without 
affecting  his  rights  against  the  tenant  or  incurring  any  liability  to 
the  tenant**    This  class  of  cases  usually  involves  the  liabilily  of  the 

11.  As  to  the  right  of  the  tenant  to       15.  See  infra,  par.  519  et  seq.,  as. 
the   use   of   the   outside   walls   when  to  rent  generally. 

rooms  or  a  floor  are  let,  see  infra,  16.  Brown  v.  Stackhoaae,  155  Pa. 

par.  226.  St.  582,  26  Atl.  669,  35  A.  S.  R.  908. 

12.  Note:  12  Ann.  Cas.  4L  17.  Smith  v.  Kerr,  108  N.  T.  31, 15- 
A  fortiori  the  landlord  would  have  N.  E.  70,  2  A.  S.  R.  362.    As  r^nrds 

no  right  to  place  a  sign  upon  a  win-  the  duty  of  the  landlord  to  rebuild 
dow  of  rooms  leased,  and  thereby  ob-  when  buildings  are  destroyed  by  fire  or 
struet  to  some  extent  at  least  the  light,  other  casualty,  see  infra,  par.  552,  571^ 
and  it  would  not  seem  that  the  hold-  and  as  regards  the  termination  of  the 
ing  in  Whipple  v.  Gh>r8uch,  infra,  next  lease  by  a  destruction  of  leased  build- 
note  following,  is  sustainable  on  prin-  ings,  see  infra,  par.  622. 
ciple.  18.  Smith  v.  Kerr,  108  N.  Y.  31, 15 

13.  Whipple  ▼.   Qorsaeh,  82   Ark.  N,  E.  70,  2  A.  S.  R.  362. 

252,  101  S.  W.  735,  12  Ann.  Cas.  38  19.  Higgins  v.  Street,  19  Okla.  45, 

and  note,  10  L.R.A.(N.S.)  1133  and  92  Pac.  153.  14  Ann.  Cas.  1086  and 

note.  note,  13  L.R.A.(N.S.)  398  and  note; 

14.  See  infra,  par.  416  et  seq.,  as  Bowen  v.  Clarke,  22  Ore.  566,  30  Pac 
to  distress  generally.  430,  29  A.  S.  R.  625. 
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tenant  to  the  landlord  for  rent  accruing  after  the  abandonment  and 
entry,  and  in  this  aspect  will  be  discussed  later. *^ 

102.  Quieting  Title. — ^It  is  a  general  rule  where  the  title  of  the 
complainant  is  legal  that  to  entitle  him  to  maintain  a  suit  to  quiet 
or  remove  a  cloud  on  his  title,  he  must  have  possession.^  In  some 
jurisdictions  it  is  expressly  provided  by  statute  that  such  a  suit  may 
be  maintained  by  any  person  in  possession  by  himself,  his  tenant  or 
agent,*  yet  irrespective  of  such  a  statutory  provision,  it  is  the  better 
view  as  regards  the  right  of  a  landlord  to  maintain  such  a  suit  against 
a  third  person  that  the  possession  of  the  tenant  is  to  be  regarded  as 
his  possession,*  and  this  view  seems  clearly  to  be  correct,  since  the 
landlord,  being  in  possession  through  his  tenant,  cannot  resort  to 
an  action  of  ejectment,  which  is  generally  the  basis  of  the  rule  requir- 
ing the  complainant  to  have  possession,  and  there  is  therefore  no 
reason  why  a  court  of  equity  should  withhold  its  aid  if  the  bill  in 
other  respects  presents  a  proper  case  for  relief.*  Thus  it  has  been 
held  that  where  land  under  an  existing  lease  has  been  sold  for  taxes 
and  the  sale  is  invalid,  but  nevertheless  the  purchaser  interferes 
with  the  landlord's  tenants  by  demanding  rent  and  throwing  a  cloud 
or  suspicion  over  the  landlord's  title,  the  landlord  may  maintain  a 
bill  in  equity  to  remove  the  invalid  claim  under  the  tax  sale  as  a 
cloud  on  his  title. '^  It  has  been  held,  and  this  also  seems  proper  on 
principle,  that  where  a  person  in  possession  of  lands  as  a  tenant  of 
the  plaintiff  in  a  suit  to  quiet  title  wrongfully  and  without  the  con- 
sent of  the  plaintiff  recognizes  the  defendant  as  his  landlord  and 
attorns  to  him,  the  possession  of  such  tenant  continues  to  be  the 
possession  of  the  plaintiff  so  as  to  enable  him  to  maintain  the  suit.* 
So,  following  as  a  corollary,  it'  is  held  that  where  the  alleged  relation 
of  landlord  and  tenant  between  the  occupaut  of  the  land  and  the 
complainant  is  the  result  of  the  wrongful  act  of  the  complainant  in 
inducing  a  tenant  of  the  defendant  to  attorn  to  him,  the  possession 
of  the  complainant  through  such  tenant  is  insufficient  to  enable  the 

20.  See  infra,  par.  481  et  seq.  ids,  etc.,  R.  Co.,  85  Mich.  246,  48  N. 

1.  See  Cloud  on  Titlb,  vol.  5,  p.  W.  560,  24  A.  S.  R.  84,  affirmed  159 
647.  U.  S.  87,  15  S.  Ct.  991,  40  U.  S.  (L. 

2.  Stark  y.  Starr,  6  Wall.  402,  18  ed.)  85,  without  considering  point 
U.  S.  (L.  ed.)  925  (Oregon  statute);  which  naturally  is  a  matter  of  state 
Chilcott  V.  Hart,  23  Colo.  40,  45  Pac.  practice. 

391,  35  L.R.A.  41.  Note:  18  Ann.  Cas.  860. 

Note:  18  Ann.  Cas.  861.  4.  Stewart  v.  May,  111  Md.  162,  79 

8.  Polk  V.  Rose,  25  Md.  153,  89  Am.  Atl.  460,  18  Ann.  Cas.  856. 

Dec  773;  Stewart  v.  May,  111  Md.  6.  Polk  v.  Rose,  25  Md.  153,  89  Am. 

162,  73  Atl.  460, 18  Ann.  Cas.  856..  dis-  Dec.  773. 

approving  dictum  in   Openheimer  v.  6.  Blanchard  v.  Tyler,  12  Mich.  339| 

Levi,  96  Md.  296,  54  Atl.  74,  60  L.R.A.  86  Am.  Dec.  57. 

729 ;  Blanchard  v.  Tyler,  12  Mich.  339,  Note :  18  Ann.  Cas.  861. 

86  Am.  Dec.  57 ;  Butler  v.  Grand  Rap- 
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complainant  to  maintain  his  suit  to  quiet  title  against  the  defendant, 
as  it  is  only  through  the  wrongful  act  of  the  tenant  in  attorning  to 
the  complainant  that  he  can  be  considered  as  acquiring  a  possession  of 
any  kind,  and  this  is  not  such  a  possession  as  a  court  of  equity  should 
recognize  as  a  foundation  for  relief.' 

103.  Authority  of  Tenant  to  Bind  Landlord  Generally. — ^It  is  the 
well  recognized  general  rule  that  a  tenant  has  no  inherent  power  to 
bind  the  landlord  or  the  reversion  by  any  act  or  contract  on  his  part^ 
Thus  a  landlord  is  not  bound  by  an  unauthorized  agreement  con- 
cerning the  boundaries  to  his  land  signed  by  his  tenant  at  will,  and 
such  agreement  is  not  admissible  in  evidence  to  affect  the  landlord's 
interest  in  the  land.*  Likewise  an  agreement  by  a  tenant  to  pay 
rent  for  the  use  of  a  right  of  way  over  adjoining  property  which  is 
appurtenant  to  the  estate  is  not  binding  on  his  lessor  if  made  without 
his  knowledge,  and  it  has  been  held  that  the  acknowledgment  by  a 
tenant  that  a  right  of  way  over  adjoining  property  is  permissive  and 
subject  to  revocation  will  not  bind  him  after  he  secures  title  to  the 
landlord's  estate,  to  which  the  right  of  way  is  appurtenant.**  A 
tenant  cannot  by  dedication  bind  the  estate  of  his  landlord.**  In 
case  of  public  improvements  made  on  the  special  assessment  plan  the 
statutes  frequently  require  a  petition  for  the  improvement  to  be  made 
by  a  certain  proportion  of  the  property  owners  to  be  assessed,  and 
it  is  generally  recognized  that  a  tenant  for  a  term  of  years  is  not 
a  qualified  petitioner.**  On  the  other  hand,  when  the  lease  is  for  a 
long  term  of  years  renewable  forever,  the  tenant  has  been  held  a 
qualified  petitioner.** 

104.  Liability  of  Landlord  for  Improvements  Made  by  Tenant 
Generally. — A  tenant  has  no  inherent  power  to  bind  his  landlord  for 
the  cost  of  improvements  or  repairs  made  by  him  to  the  premises.** 
So  under  statutes  giving  one  a  lien  for  repairs  and  improvements  on 
land  under  contract  with  the  owner,  it  is  the  general  rule  that  though 
a  tenant  may  subject  his  leasehold  interest  to  a  mechanic's  lien  for 

7.  Note :  18  Ann.  Cas.  861.  36  Pa.  St.  29,  78  Am.  Dec.  359 ;  Penn- 

8.  Cox  V.  Dougherty,  75  Ark.  395,  sylvania  R.  Co.  v.  Greensburg,  etc., 
36  S.  W.  184,  112  A.  S.  R.  75;  Wil-  Electric  St.  R.  Co.,  176  Pa.  St.  559,  35 
Hams  V.  Vanderbilt,  145  Dl.  238,  34  N.  Atl.  122,  36  L.R.A.  839. 

E.  476,  36  A.  S.  R.  486,  21  L.R.A.  Note:  31  L.R.A.(N.S.)  1024. 

489;  Schwer  v.  Martin,  97  S.  W.  12,  12.  Smith  v.  Texarkana  Imp.  Dist. 

29  Ky.  L.  Rep.  1221,  7  L.R.A.(N.S.)  No.  14,  108  Ark.  141,  156  S.  W.  455, 

614.  44  L.R.A.(N.S.)   696  and  note.. 

9.  Cox  T.  Dougherty,  75  Ark.  395,  13.  Holland  y.  Baltimore,  11  Md. 
36  S.  W.  184, 112  A.  S.  R.  75.  186,  69  Am.  Dec.  195;  St.  Bernard  v. 

10.  Schwer  v.  Martin,  97  S.  W.  12,  Kemper,  60  Ohio  St.  244,  54  N.  E.  267, 
29  Ky.  L.  Rep.  1221,  7  L.R.A.(N.S.)    46  L.R.A.  662. 

614  and  note.  Note:  44  L.R.A.(N.S.)  696. 

11.  Gentleman  ▼.  Soule,  32  111.  271,  14.  Walter  v.  Sperry,  86  Conn.  474, 
83  Am.  Dec.  264;  Schenley  v.  Com.,   85  Atl.  739,  44  L.R.A.(N.S.)  28. 
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improvements  on  or  repairs  to  the  demised  premises,  he  cannot  bind 
the  reversion  by  such  a  lien.^*^  It  has  been  held  that  memoranda 
by  a  property  owner  since  deceased,  to  the  effect  that  a  bill  of  lumber 
delivered  on  his  premises  was  on  account  of  his  tenant,  are  admissible 
in  an  action  against  his  administrator  to  hold  the  estate  liable  therefor, 
even  though  they  were  made  after  the  action  was  begun,  under  a 
statute  providing  that  in  actions  against  representatives  of  deceased 
persons  relevant  entries,  memoranda,  and  declarations  of  deceased 
may  be  received  in  evidence.^*  Where  it  is  sought  to  hold  a  landlord 
for  materials  used  in  making  improvements  upon  the  leased  premises, 
it  has  been  held  permissible  to  show  in  favor  of  the  landlord  that  he 
purchased  the  improvement  from  the  tenant  and  paid  him  therefor, 
and  it  has  also  been  held  permissible  for  him  to  show  Ihat  the  tenant 
purchased  other  materials  used  in  making  the  improvement  from 
third  persons  on  his  own  credit.^^ 

105.  Promise  of  Landlord  to  Pay«--^If  materials  or  services  for  the 
improvement  or  repair  of  the  demised  premises  are  sold  or  rendered 
to  the  landlord  at  his  request  and  on  his  credit,  he  incurs  a  personal 
liability  therefor.^^  The  question  of  moral  obligation  as  a  considera- 
tion sufficient  to  support  a  promise  has  been  fuUy  treated  in  another 
connection,  and  the  rule  is  there  laid  down  that,  according  to  the 
weight  of  authority,  a  promise  to  pay  for  past  services  is  enforceable 
if  the  services  were  beneficial,  and  were  not  intended  to  be  gratui- 

*  tons;  ^*  and  so  it  has  been  held  that  the  promise  of  a  landlord  to  a 
third  person  to  pay  the  reasonable  value  of  driving  and  casing  a  well 
which  his  tenant  had  constructed  on  the  demised  premises  was  sup- 
ported by  a  sufficient  consideration.** 

Third  Person's  Liability  to  Landlord  for  Injuries  to  Deinised  Premises 

106.  In  GeneraL — It  is  well  recognized  that  a  landlord  may  main- 
tain an  action  on  the  case  for  injuries  to  the  demised  premises  which 
affect  his  reversionary  rights,^  no  matter  how  inappreciable  the  in- 

16.  Williams  v.  Vanderbilt,  145  HI.  19.  See  Contracts,  vol.  6,  par.  667, 

238,  34  N.  £.  476,  36  A.  S.  R.  486,  21  672. 

LJt.A.  489.     See  Mechanics'  Liens.  20.  Edson  v.  Pappe,  24  S.  D.  466, 

16.  Walter  v.  Sperry,  86  Conn.  474,  124  N.  W.  441,  26  L.R.A.(N.S.)  534. 
85  Atl.  739,  44  L.R,A.(N.S.)  28  and  1.  McConnd  v.  Kibbe,  33  111.  175, 
note,  disenssing  scope  and  effect  of  85  Am.  Dec.  265;  Niagara  Oil  Co.  v. 
statutes  making  entries,  memoranda,  Ogle,  177  Ind.  292,  98  N.  E.  60,  Ann. 
and  declarations  of  a  deceased  person  Cas.  1914D  67,  42  L.R.A.(N.S.)  714; 
competent  evidence.  See  also  Admis-  Louisville  Gunning  System  v.  Parks, 
siONS  AND  Declarations,  vol.  1,  p.  126  Ky.  532, 104  S.  W.  331, 13  L.R.A. 
500  et  seq.  (N.S.)     587;    Winston    t.    Franklin 

17.  Walter  v.  Sperry,  86  Conn.  474,  Academy,  28  Miss.  118,  61  Am.  Dec. 
85  Atl.  739,  44  L.R.A.(N.S.)  28.  540;  Miller  v.  Edison  Electric  lUumi- 

18.  Walter  v.  Sperry,  86  Conn.  474,  nating  Co.,  184  N.  Y.  17,  76  N.  E.  734, 
85  Atl.  739,  44  L.R.A.(N.S.)  28.  6  Ann.  Cas.  146,  3  L.R.A.(N.S.)  1060; 
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jury;*  and  the  fact  that  the  tenant  has  an  option  to  purchase  the 
leased  premises  does  not  deprive  the  landlord  of  his  right  of  action.' 
The  injury  complained  of  must  be  of  such  a  character  as  to  affect 
the  reversion;  a  mere  disturbance  of  the  tenant's  possession  or  right 
to  possession^  even  though  done  in  the  assertion  of  a  right,  will  not, 
as  a  general  rule,  entitle  the  reyersioner  to  an  action.^  The  landlord's 
rights,  after  the  tenant's  entry,  are  confined  to  the  protection  of  his 
reversionary  interest  merely — ^that  is,  to  the  maintenance  of  actions 
for  such  injuries  as  would,  in  the  ordinary  course  of  things,  continue 
to  affect  such  interest  after  the  determination  of  the  lease — ^whether 
the  injury  be  committed  by  a  tenant,  an  under-tenant,  or  a  stranger, 
and  whether  the  term  shall  have  expired  or  not;  *  and  the  right  of 
action  for  injury  to  the  possession  during  the  term  of  the  lease  belongs 
exclusively  to  the  lessee,  whether  he  retains  the  possession  or  not, 
because  he  has  exclusive  right  of  possession.*  When  the  injury  to 
the  reversion  is  caused  by  the  concurrent  negligence  ol  a  third  person 
and  the  tenant,  such  third  person  is  not  released  from  liability,  it  seems, 
on  the  ground  that  the  tenant's  negligence  should  be  imputed  to  the 
landlord*^  Thus  the  owner  of  a  building  is  not  precluded  from  hold- 
ing a  gas  company  which  negligently  permits  gas  to  escape  into  the 
building  liable  for  injury  to  the  building  by  a  resulting  explosion 
by  the  fact  that  the  contributory  negligence  of  his  tenant  ignited 
the  gas.* 

107.  Particular  Injuries  Generally. — ^The  pulling  down  or  destruo* 
tion  of  buildings  on  the  demised  premises  is  undoubtedly  an  injury 
to  the  reversion  for  which  the  landlord  may  sue  to  recover  damages,* 
and  so  is  the  laying  of  waterpipes  across  the  premises.^*    Where  dif- 

Russell  V.  Meyer,  7  N.  D.  335,  75  N.  141,  10  L.R.A.(N.S.)  579;  Beakly  v. 

W.  262,  47  L.R. A.  637 ;  Ripka  v.  Ser-  Board  of  Chosen  Freeholders,  81  N.  J. 

geant,  7  Watts  &  8.  (Pa.)  9,  42  Am.  L.  637,  80  Atl.  457,  Ann.  Cas.  1912D 

Dec  214;  Arenson  v.  Spawn,  2  S.  D.  119;  Miller  v.  Edison  Electric  lUmni- 

269,  49  N.  W.  1066,  39  A.  S.  R.  783 ;  nating  Co.,  184  N.  Y.  17,  76  N.  E.  734, 

Nashville,  etc.,  R.  Co.  v.  Heikens,  112  6  Ann.  Cas.  146,  3  L.R.A.(N.S.)  1060 

Tenn.  378,  79  S.  W.  1038,  65  L.R.A.  and  note. 

298 ;  Jordan  v.  Benwood,  42  W.  Va.  Notes :  14  A.  S.  R.  628 ;  Ann..  Cas. 

312,  26  S.  E.  266,  57  A.  S.  R.  859,  36  1912D  120. 

L.R.A.  619.  5.  Walker  v.  aifford,  128  Ala.  67, 

Notes:  85  Am.  Dec.  323;  9  A.  S.  R.  29  So.  588,  86  A.  S.  R.  74. 

44;  14  A.  S.  R.  628;  30  L.R.A.(N.S.)  6.  Walden  v.  Conn,  84  Ky.  312,  1 

248;  Ann.  Cas.  1912D  121.  S.  W.  537,  4  A.  S.  R.  204. 

2.  Ripka  v.  Sergeant,  7  Watts  &  S.  7.  Note:  19  L.R.A.(N.S.)  498. 
(Pa.)  9, 42  Am.  Dec.  214.  8.  Higgins  v.  Los  Angeles  Qas,  etc., 

3.  Note:  Ann.  Cas.  1912D  122.  Co.,  159  Cal.  651,  116  Pac.  313,  34 

4.  Walker  v.  Clifford,  128  Ala.  67,  L.R.A.(N.S.)  717. 

29  So.  588,  86  A.  S.  R.  74;  Walden  v.  9.  Russell  v.  Meyer,  7  N.  D.  335,  75 

Conn,  84  Ky.  312,  1  S.  W.  537,  4  A.  N.  W.  262,  47  L.R.A.  637. 

S.  R.  204;  Lonisville,  etc.,  R.  Co.  v.  10.  Note:  Ann.  Cas.  1912D  126. 
Moore,  101  S.  W.  934,  31  Ky.  L.  Rep. 

R.  C.  L.  Vol.  XVI.-^0.       625     ^' 


§  108  LANDLORD  AND  TENANT        16  E,  C.  L. 

ferent  persons  own  upper  and  lower  floors  of  a  building  constmcted 
with  an  inner  wall  extending  from  the  foundation  to  the  top  and 
thus  constituting  a  support  for  the  upper  floors,  the  removal  of  such 
wall  by  the  owner  of  the  lower  floor,  thereby  depriving  the  upper 
floors  of  their  support,  is  such  an  injury,  in  case  the  owner  of  the 
upper  floor  has  leased  the  same,  to  his  reversion  as  will  entitle  him 
to  maintain  an  action  for  damages.*^  It  has  been  held  that  no 
general  obligation  on  the  part  of  a  gas  company  can  be  inferred  to 
inspect  gas  pipes  in  a  private  house  which  are  not  under  the  control 
of  the  company.  And  if  an  owner  lets  a  house  supplied  with  gas 
pipes,  permission  to  use  the  pipes  is  to  be  presumed  and  a  conse- 
quent authority  to  apply  for  gas,  and,  although  the  application 
therefor  is  made  by  the  tenant,  the  landlord  is  as  much  respon- 
sible for  the  condition  of  such  pipes  as  though  he  had  applied  for 
the  gas  himself.  Therefore  a  gas  company  which  furnishes  gas 
to  such  a  tenant  is  not  liable  to  the  landlord  for  the  destruction 
of  or  injury  to  the  house  arising  from  the  leakage  of  the  gas  on 
account  of  the  defective  condition  of  the  piping  of  the  house,  merely 
because  it  turned  on  the  gas  without  an  inspection  of  the  piping.** 
108.  Injuries  to  Crops,  Herbage,  Trees  or  Timber. — An  injury  to 
the  growing  grass  or  annual  crops  is,  as  a  general  rule,  an  injury  to 
the  possession,  and  the  landlord  cannot  maintain  an  action  therefor. 
This  is  because  the  title  and  right  to  the  possession  of  the  crops  are  in 
the  tenant;  *•  but  in  a  case  where  grass  is  destroyed  by  fire,  it  may 
result  in  a  permanent  injury  to  the  sod,  which  may  be  an'  injury  to 
the  reversion  for  which  the  landlord  can  sue.**  If  the  landlord  has 
an  interest  in  the  crops  he  may  undoubtedly  maintain  an  action  for 
an  injury  thereto,  and  it  seems  to  be  the  general  rule  where  the  rent 
is  payable  in  a  share  of  the  crops  that  the  landlord  has  such  an 
interest  therein  as  to  enable  him  to  maintain  an  action  against  a 
stranger  through  whose  wrongful  act  the  crops  are  injured.**  An 
injury  to  the  trees  or  timber  on  the  demised  premises  is,  as  a  general 
rule,  an  injury  to  the  reversion  for  which  the  landlord  may  sue,** 
and  it  has  been  held  that  a  landlord  may  maintain  trespass  de  bonis 
asportatis  against  a  stranger  who  carries  away  timber  after  it  has 
been  wrongfully  cut  down.*' 

11.  McConnel  v.  Kibbe,  33  Bl.  175,  15.  Sayers  v.  Missouri  Pac.  R.  Co., 
85  Am.  Dec.  265.  82  Kan.  123,  107  Pac.  641,  27  L.B.A. 

12.  Smith  V.  Pawtucket  Gas  Co.,  24  (N.S.)  168;  Gray  v.  Stevens,  28  Vt  \, 
B.  I.  292,  52  Atl.  1078,  96  A.  S.  R.  66  Am.  Dec.  216. 

713.     See  generally  Gas,  vol.  12,  p.       Note :  Ann.  Gas.  1912D  122. 

905,  as  to  the  duties  and  liabilities  of       See  Crops,  vol.  8,  p.  377. 

gas  companies.  16.  Arenson  v.  Spawn,  2  S.  D.  269, 

13.  Gibbons  v.  Dillingham,  10  Ark.  49  N.  W.  1066,  39  A.  S.  R.  783. 
9,  50  Am.  Dec  233.  Note :  Ann.  Gas.  1912D  123. 

Note:  Ann.  Cas.  1912D  122.  17.  Note:  Ann.  Gas.  1912D  123. 

14.  Note:  Ann.  Cas.  1912D  122. 
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109.  Erection  or  Destruction  of  Fences. — In  some  cases  the  wrong- 
ful erection  of  a  permanent  fence  on  the  demised  lands  by  a  stranger 
has  been  held  to  constitute  an  injury  to  the  reversion  for  which  the 
landlord  may  sue.**  The  reasons  advanced  for  this  position  in  a 
well  considered  case  were  that  the  same  reasoning  that  would  make 
the  wrongful  removal  of  a  building  or  fence  actionable  would  make 
its  wrongful  construction  actionable.  >  In  each  case  the  amount  of 
damages  would  depend  upon  the  degree  of  injury  proved,  but  the 
principle  upon  which  the  right  of  action  rested  would  be  the  same 
in  both  cases.  It  could  make  no  difference  in  principle  whether  the 
injury  resulted  from  taking  something  off  the  land  or  from  putting 
something  on.  Nor  is  the  injury  to  Sie  freehold  from  the  removal 
or  the  cutting  off  of  improvements  from  a  farm  so  essentially  different 
from  that  resulting  from  cutting  off  a  part  of  the  farm  itself  as  to 
justify  the  distinction  which  would  make  one  actionable  and  the 
other  not.  Also  the  further  reason  was  advanced  that  the  injury  if 
continued  might  ripen  into  an  adverse  right,  and  that  an  injury 
to  the  reversion  will  be  presumed  from  an  act  which  if  persisted  in 
might  ripen  into  an  adverse  right.**  On  the  other  hand,  where  after 
the  entary  of  a  tenant  into  possession,  a  stranger  wrongfully  intruded 
upon  the  land,  fenced  it  in  and  excluded  the  tenant  therefrom,  this 
has  been  held  prima  facie  an  injury  to  the  tenant's  right  of  posses- 
sion and  not  such  an  injury  to  the  reversion  as  of  itself  and  without 
a  further  allegation  showing  an  injury  thereto  as  will  enable  the 
landlord  to  maintain  an  action  for  damages.**  Fences  are  generally 
considered  a  part  of  the  realty,  and  undoubtedly  if  such  is  the  case 
their  wrongful  destruction  by  a  stranger  may  constitute  an  injury  to 
the  reversion  for  which  the  landlord  can  sue;*  but  where  a  fence 
was  erected  by  and  belonged  to  the  tenant,  it  has  been  held  that  the 
landlord  could  not  sue  a  stranger  for  its  destruction.* 

110.  Diversion  or  Obstruction  of  Watercourse;  Irrigation  Ditches. — 
The  permanent  diversion  of  a  natural  watercourse  which  flows  through 
the  demised  lands  has  been  held  to  constitute  an  injury  to  the 
reversion  for  which  the  landlord  could  sue.*  Still  in  the  case  of 
the  diversion  of  water  from  a  mill  while  it  was  under  lease,  it  has 
been  held  that  the  injury  was  to  the  possession,  and  that  the  landlord 
could  not  maintain  an  action  therefor.^    The  penning  back  of  water 

18.  Arenson  v.  Spawn,  2  S.  D.  269,  Fixtures,  vol.  11,  p.  1075,  as  to  when 
49  N.  W.  1066,  39  A.  S.  R.  783.  fences  are  to  be  deemed  a  part  of  the 

Note :  Ann.  Cas.  1912D  123.  realty. 

19.  Arenson  v.  Spawn,  2  S.  D.  169,  3.  Notes:  3  L.B.A.(N.8.)   1060;   6 
49  N.  W.  1066,  39  A.  S.  R.  783.  Ann.  Cas.  166;  Ann.  Cas.  1912D  124. 

20.  Walden  ▼.  Conn,  84  Ey.  312,  1  4.  Note :  Ann.  Cas.  1912D  124.    See 
8.  W.  637,  4  A.  S.  R.  204.  Waters,  as  r^ards  the  diversion  of 

Note:  Ann.  Cas.  1912D  124.  the  waters  of  a  natural  watercourse  as 

1.  Note:  Ann.  Cas.  1912D  124.  an  injury  to  the  rights  of  a  lower  pro- 

2.  Note:  Ann.  Cas.  1912D  124.    See  prietor. 
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in  the  channel  of  a  stream  may  constitute  an  injury  to  the  reversion 
for  which  the  landlord  may  maintain  an  action  for  damages  against 
a  third  person,  though  the  banks  of  the  stream  are  not  overflowed.* 
So  it  has  been  held,  in  case  of  the  lease  of  a  mill  situated  on  a  stream, 
that  the  landlord  may  maintain  an  action  against  a  lower  proprietoi 
who  ^:ects  a  permanent  dam  whereby  the  water  of  the  stream  is 
backed  up  so  as  to  clog  the  mill,  this  being  an  injury  to  the  freehold ;  * 
the  chief  reason  given  for  this  is  the  danger  of  the  wrongful  user 
ripening  into  at  least  a  prima  facie  right,  and  the  fact  that  the  market 
value  of  the  reversion  would  be  greatly  lessened  by  the  apparent  injury 
which  might  permanently  affect  the  property.'  The  destruction  of 
an  irrigation  ditch  appurtenant  to  the  demised  premises  has  been 
held  an  injury  to  the  reversion  for  which  the  landlord  could  sue.^ 

Hi.  Flooding  of  Premises. — ^It  has  frequently  been  decided  that 
flpoding  the  demised  premises  may  constitute  an  injury  to  the  rever- 
sion for  which  the  landlord  may  sue.  It  is  true,  undoubtedly,  that 
overflowing  and  drowning  land,  and  making  it  worse,  may  be  an 
injury  to  the  reversion  as  well  as  to  the  possession.  It  may  destroy 
some  valuable  quality  in  the  soil,  or  it  may  permanently  injure  or 
destroy  wood  and  timber  growing  upon  it,  and  if  so  it  would  obviously 
be  injurious  to  the  reversion.*  And  the  construction  of  the  eaves 
of  a  house  on  land  adjoining  the  leased  premises,  so  that  the  water 
was  cast  on  the  demised  premises,  has  been  held  to  constitute  an 
injury  to  the  reversion,  for  which  the  landlord  could  maintain  an 
action  of  trespass  on  the  case.^*  On  the  other  hand  the  wrongful 
flooding  of  land  in  the  possession  of  a  tenant  is  not  necessarily  an 
injury  to  the  reversion  for  which  the  landlord  may  sue.^* 

112.  User  or  Obstruction  of  Right  of  Way  or  Easement  of  Light.-^ 
It  seems  that  the  wrongful  entry  upon  and  user  of  a  right  of  way 
over  the  demised  premises  under  a  claim  of  right  does  not  necessarily 
constitute  an  injury  to  the  reversion  for  which  the  landlord  may 
sue,^*  and  where  a  landlord  leased  different  portions  of  the  same 
building  to  two  tenants,  and  one  of  them  claimed  a  right  of  way 
through  the  premises  of  the  other,  it  has  been  held  that  he,  and  not 
the  lessor,  is  the  proper  party  to  sue  for  the  obstruction  of  the  ease- 
ment, where  the  obstruction  otherwise  is  not  an  injury  to  l^e  rever- 

6.  Ripka  v.  Sergeant,  7  Watts  &  8.  holders,  81  N.  J.  L.  637,  80  Atl.  457, 

(Pa.)  9,  42  Am.  Dec.  214,  Ann.  Cas.  1912D  119;  Ripka  v.  Ser- 

6.  Ripka  v.  Sergeant,  7  Watts  &  S.  geant,  7  Watts  &  S.  (Pa.)  9,  42  Am. 
(Pa.)  9,  42  Am.  Dec.  214.     See  Wa-  Dec.  214. 

TERS,  as  regards  the  right  of  riparian  Note:  Ann.  Cas.  1912D  125. 

owners  to  have  the  flow  of  water  un-  10.  Note:  Ann.  Cas.  1912D  126. 

obstructed.  11.  Louisville,  etc.,  R.  Co.  v.  Moore, 

7.  Ripka  v.  Sergeant.  7  Watts  &  S.  101  S.  W.  934,  31  Ky.  L.  Rep.  141, 10 
(Pa.)  9,  42  Am.  Dec.  2i4.  L.R.A.(N.S.)  579. 

8.  Note:  Ann.  Cas.  1912D  124.  Note:  Ann.  Cas.  1912D  126. 

9.  Beakly  v.  Board  of  Chosen  Free-  12.  Note:  Ann.  Cas.  1912D  124. 
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sion.^*  On  the  other  hand,  it  seems  to  be  the  rule  that  in  case  of  a 
right  of  way  appurtenant  to  the  demised  premises,  its  wrongful  obstruc- 
tion by  a  stranger  may  constitute  an  injury  to  the  reversion  for  which 
the  landlord  may  sue.^^  The  obstruction  of  the  cmcient  lights  of 
demised  premises  has  been  oonsidererd  an  injury  to  the  reversion,  and 
an  action  by  the  landlord  for  damages  therefor  sustained.  The  reason 
for  this  is  that  the  continuance  of  the  obstruction  would  render  the 
landlord's  proof  of  title  more  difficult  at  a  future  time.^* 

113.  Nuisance. — ^In  case  of  a  permanent  nuisance  injuriously  affect- 
ing the  landlord's  reversionary  interest  the  landlord  may  undoubtedly 
maintain  an  action  for  damages,^*  or  he  may  be  entitled  to  an  injunc- 
tion to  abate  the  nuisance.^'  On  the  other  hand  if  the  nuisance  is 
of  a  temporary  character,  affecting  the  possession  only,  it  will  not 
enable  the  landlord  to  maintain  an  action  for  damages  ad  for  an  injury 
to  his  reversion ;  ^^  to  entitle  a  reversioner  to  maintain  an  action,  the 
injury  must  be  necessarily  of  a  permanent  character,  and  it  has  been 
held  that  a  presumed  intention  to  continue  the  nuisance  was  not 
sufficient,  even  where  there  was  evidence  that  the  premises  would 
sell  for  less  if  the  nuisance  were  continued,^*  and  it  has  been  held 
that  a  property  owner  is  not  entitled  to  recover  for  injuries  to  the 
enjoyment  and  occupation  of  the  premises  while  they  are  in  posses- 
sion of  a  tenant,  by  the  maintenance  of  a  nuisance  not  of  a  permanent 
character  on  adjoining  premises,  although  during  such  continuance 
the  lease  has  terminated,  and  been  renewed  at  a  reduced  rental  because 
of  the  nuisance.'^  If,  however,  the  nuisance  is  of  a  permanent  char- 
acter, the  letting  of  tiie  premises  by  the  landlord  after  the  nuisance 
was  created  would  not,  it  would  seem,  affect  his  right  to  recover  his 
full  damages,  which  might  include  the  diminution  in  the  rental  value 
of  the  premises.^ 

114.  Driving  Tenant  Away. — ^It  seems  that  if  a  stranger,  either  by 
threats  or  force,  or  by  fraud  or  circumvention,  drives  the  tenant  away 

13.  Walker  v.  CHfford,  128  Ala.  67,  734,  6  Ann.  Cas.  146  and  note,  3 
29  So.  588,  86  A.  6.  R.  74.  LR.A.(NJS.)  1060  and  note. 

14.  Note:  Ann.  Cas.  1912D  125.  Note:  Ann.  Caa.  1912D  126. 

15.  Note :  Ann.  Cas.  1912D  126.  19.  Miller  v.  Edison  Electric  Illumi- 

16.  Niagara  Oil  Co.  v.  Ogle,  177  nating  Co.,  184  N.  Y.  17,  76  N.  E. 
Ind.  292,  98  N.  E.  60,  Ann.  Cas.  734,  6  Ann.  Cas.  146,  3  L.R.A.(N.S.) 
1914D  67,  42L.R.A.(N.S.)  714;  Beak-  1060  (approving  rule  laid  down  in 
ly  V.  Board  of  Chosen  Freeholders,  81  Enorlish  case). 

N.  J.  L.  637,  80  Atl.  457,  Ann.  Cas.  20.  Miller  v.  Edison  Electric  Illumi- 

1912D  119.  nating  Co.,  184  N.  Y.  17,  76  N.  E.  734, 

Notes:  3  L.R.A.(N.S.)  1060;  6  Ann.  6  Ann.  Caa.  146  and  note,  3  L.R.A. 

Cas.  150;  Ann.  Cas.  1912D  127.  (N.S.)  1060  and  note  (distinguishing 

17.  Niagara  Oil  Co.  v.  Ogle,  177  Ind.  elevated  railway  eases  on  the  ground 
292,  98  N.  E.  60,  Ann.  Cas.  1914D  67,  that  they  involved  a  permanent  nui- 
42  L.R.A.(N.S.)  714.  sance). 

18.  Miller  v.  Edison  Electric  Ulu-  1.  Notes:  3  L.R.A.(N.S.)  1060;  6 
minating  Co.,  184  N.  Y.  17,  76  N.  E.  Ann.  Cas.  150. 
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from  the  premises,  or  induces  him  to  leave  them,  knowing  that  he  is 
a  tenant,  and  intending  thereby  to  wrong  or  injure  the  landlord, 
and  whereby  the  landlord  does  in  fact  sustain  a  loss  of  his  rents,  whioh 
he  would  have  received  if  the  tenant  had  continued  in  possession,  or 
whereby  he  sustains  damages  in  the  destruction  of  the  premises,  or 
in  the  dilapidation  of  them,  injurious  to  the  reversion  by  reason  of 
being  vacant  and  unoccupied,  then  he  may,  by  an  action  in  the 
nature  of  a  special  action  on  the  case,  recover  such  damages  against 
the  stranger.'  And,  under  such  circumstances,  the  fact  tiiat  the 
tenant  had  no  right  to  abandon  the  possession  of  the  premises  on 
account  of  the  disturbance  of  the  stranger,  and  that  the  injury  com- 
plained of  was  caused  by  the  wrongful  act  of  the  tenant  by  violating 
his  contract  in  abandoning  the  premises,  for  which  he  is  liable  in 
damages,  cannot  serve  to  protect  the  stranger  because  he  is  an  inten- 
tional wrongdoer  against  the  landlord,  and  is  liable  to  him  for  such 
damages  as  above  indicated  by  reason  of  his  wrongful  acts.  He  can- 
not be  heard  to  say,  as  a  defense  of  his  wrongful  acts,  that  the  tenant 
was  also  guilty  of  a  wrong  to  the  landlord  by  abandoning  the  premises, 
whereby  the  injury  complained  of  occurred.  The  fact  that  he  wrong- 
fully caused  the  tenant  thus  to  act  makes  him  responsible  to  the 
injured  landlord  to  the  extent  above  indicated,  upon  the  well  known 
principle  that  several  wrongdoers  are  jointly  or  severally  liable  to 
the  injured  party.'  The  action  of  forcible  entry  and  detainer  is 
purely  a  possessory  action  and  lies  only  in  favor  of  him  whose  im- 
mediate possession  is  disturbed;  hence  it  seems  to  be  the  uncontro- 
verted  rule  that  if  a  tenant  is  dispossessed  at  any  time  during  his  term 
by  a  third  person  making  an  unlawful  entry  upon  him,  the  tenant 
and  not  the  landlord  is  the  proper  party  to  bring  the  action  for 
restitution  while  the  term  exists.* 

115.  Remedy  of  Landlord. — At  common  law  the  remedy  of  the 
landlord  for  damages  for  an  injury  to  the  reversion  is  trespass  on  the 
case.  The  basis  of  an  action  of  trespass  quare  clausum  fregit  is  the 
injury  to  the  right  of  possession,  and  since  the  right  of  possession 
is  in  the  tenant,  the  landlord  cannot  maintain  such  an  action  during 
a  subsisting  lease.*    According  to  the  better  view  this  is  true  though 

2.  WaJden  v.  Conn,  84  Ky.  312,  1  S.  206, 19  S.  Ct.  153,  43  U.  S.  (L.  ed.) 
S.  W.  537,  4  L.R. A.  204.  420 ;  Gibbons  v.  DiUingham,  10  Ark.  9, 

3.  Walden  v.  Conn,  84  Ky.  312,  1  50  Am.  Dec.  233 ;  Walden  v.  Conn,  84 
S.  W.  537,  4  A.  S.  R.  204.  As  regfards  Ky.  312,  1  S.  W.  537,  4  A.  S.  R.  204; 
tort  liability  for  interference  with  con-  Taylor  v.  Townsend,  8  Mass.  411,  5 
tract  relation  generally,  see  Interfer-  Am.  Dec.  107;  Torrence  v.  Irwin,  2 
ENCE,  vol.  15,  p.  52  et  seq.  Teates  (Pa.)  210,  1   Am.   Dec.   340; 

4.  Cheznm  v.  CampbeU,  42  Wash.  Cannon  v.  Hatcher,  1  Hill  L.  (S.  C.) 
560,  85  Pac.  48,  7  Ann.  Cas.  921  and  260,  26  Am.  Dec.  177. 

note.  See  Forcible  Entry  and  Db-  Notes:  85  Am.  Dec.  323;  9  A.S.R. 
TAiNER,  vol.  11,  pp.  1170,  1171.  44;  30  L.R.A.(N.S.)   248;  Ann.  Cas. 

5.  United  States  v.  Loughrey,  172  U.   1912D  127. 
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the  land  is  in  the  possession  of  a  tenant  at  will/  though  it  has  been 
said  that  the  lessor  may  maintain  trespass  against  the  tenant  for 
voluntary  waste,  for  that  amounts  to  a  determination  of  the  lease; 
and  if  a  stranger  commits  a  trespass  upon  a  lessee  at  will,  which 
injures  the  freehold,  the  lessor  may  maintain  trespass,  for  the  posses- 
sion of  the  lessee  is  the  possession  of  the  lessor;  ^  and  it  has  been 
held  that  the  fact  that  rooms  in  a  building  were  occupied  by  tenants 
at  will  did  not  deprive  the  landlord  of  the  right  to  maintain  trespass 
for  the  destruction  of  the  building.®  There  is  authority  for  the 
position  that  the  landlord  may  use  his  tenant's  name  to  sustain  an 
action  of  trespass,  where  the  damages  to  be  recovered  are  justly  due 
by  the  latter  to  the  former,  and  in  such  case  the  tenant  cannot  defeat 
the  landlord's  action  even  by  a  release.*  Under  the  code  form  of 
pleading,  where  the  distinction  between  the  different  forms  of  action 
is  abolished,  the  form  of  the  action  by  the  landlord,  whether  trespass 
or  case,  becomes  immaterial  and  the  inquiry  is  solely  whether  the 
injury  is  one  to  the  reversion  or  the 'possession ;  whether  the  action 
was  at  C(ynmon  law  known  as  an  action  of  trespass  or  as  an  action  of 
trespass  on  the  case  is  unimportant,  when  once  it  is  ascertained  that 
the  law  gives  the  owner  a  remedy,  in  some  form  of  action.** 

116.  Pleading. — It  has  been  held  that  an  injury  to  the  landlord's 
reversion  is  sufficiently  disclosed  by  a  pleading  which  avers  acts  done 
by  the  defendant  constituting  an  injury  to  the  freehold,  and  that  in 
such  a  case  there  need  not  be  any  formal  statement  that  the  reversion 
was  injured.**  Still  if  the  acts  on  the  part  of  the  defendant  do  not 
necessarily  operate  ais  an  injury  to  the  reversion,  it  would  seem  that 
there  should  bo  an  express  allegation  that  the  acts  complained  of  con- 
stituted an  injury  to  the  reversion.**  Thus  where  the  complaint 
showed  an  intrusion  by  a  stranger  upon  the  possession  of  the  tenant 
and  the  exclusion  of  the  tenant  from  the  premises  and  the  fencing  of 
the  same,  it  was  held  that  an  injury  to  the  reversion  was  not  suffi- 
ciently shown.** 

6.  Taylor  v.  Townsend,  8  Mass.  411,  11.  Arneson  v.  Spawn,  2  S.  D.  269, 
6  Am.  Dec.  107.  49  N.  W.  1066,  39  A.  S.  R.  783. 

Note:  Ann.  Cas.  1912D  128.  12.  Walden  v.  Conn,  84  Ky.  312,  1 

7.  Cannon  v.  Hatcher,  1  HiU  L.  (S.   S.  W.  537,  4  A.  S.  R.  204. 

C.)  260,  26  Am.  Dec.  177.  13.  Walden  v.  Conn,  84  Ky.  312,  1 

Note:  Ann.  Cas.  1912D  128.  S.  W.  437,  4  A.  S.  R.  204. 

8.  Curtiss  V.  Hoyt,  19  Conn.  154,  48  The  reason  given  for  this  holding  is 
Am.  Dec.  149.  that  the  exclusive  right  of  action  b^g 

9.  Hinton  v.  McNeil,  5  Ohio  509,  24  in  the  tenant  for  any  wrong  done  to  his 
Am.  Dec.  315.  possession,  the  averment  of  the  land- 

10.  Russell  V.  Meyer,  7  N.  D.  335,  75  lord  in  his  complaint  that  he  lost  his 
N.  W.  262,  47  L.R.A.  637 ;  Arneson  v.  tenant  by  the  wrongful  ouster  of  him 
Spawn,  2  S.  D.  269,  49  N.  W.  1066,  by  the  defendant  is  not  of  itself  a 
39  A.  S.  R.  783.  legal  ground  of  recovery,  because  noth- 

Note:  Ann.  Cas.  1912D  127.  ing  else  being  shown  to  the  damage  of 
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117.  Damages. — In  case  of  injuries  to  leased  lands  which  affect 
both  the  estate  of  the  tenant  and  that  of  the  landlord,  two  causes  of 
action  arise,  the  one  for  the  injury  to  the  estate  of  the  landlord  as 
stated  above,^*  and  the  other  in  favor  of  the  tenant  for  the  injury 
to  his  leasehold  estate.^^  Neither  the  landlord  nor  the  tenant  can  in 
his  separate  action  recover  the  damages  to  the  estate  of  the  other.^ 
This  discrimination  of  right  between  the  two  is  plain  in  principle 
and  must  be  carried  out  in  practice,  and  the  damages  recoverable 
for  the  injury  to  the  reversion  is  the  amount  that  the  estate  is  dimin- 
ished in  value.*  So  therefore,  as  a  general  rule,  the  owner  of  a  build- 
ing negligently  destroyed  by  fire  while  in  possession  of  a  tenant 
cannot  recover  from  the  one  responsible  for  the  loss  the  whole  value 
of  it,  but  from  such  value  must  be  deducted  the  value  of  the  lease- 
hold.* This  rule,  however,  presupposes  that  the  destruction  of  the 
building  does  not.  terminate  ipso  facto  the  outstanding  lease,  and 
relieve  the  tenant  from  liability  for  rent  thereafter  to  accrue.*  In 
case  of  a  nuisance  of  a  temporary  character  affecting  the  enjoyment 
of  the  premises  and  in  this  way  its  rental  value,  this  as  aii  element 
of  damages  has  been  considered  as  damages  to  the  tenant  solely 
while  his  possession  and  tenancy  exist,*  and  this  has  been  held  true 
where  the  nuisance  was  created  before  the  lease  was  granted,*  even 

appellant,  the  wrong  was  done  to  the  holders,  81  N.  J.  L.  637,  80  Atl.  457, 

tenant  alone,  and  also  the  averment  Ann.  Cas.  1912D  119;  MUler  v.  Edi- 

that  after  the  ouster  the  defendant  put  son  Electric  lUuminating  Co.,  184  N. 

up  a  fence  on  the  land  does  not  en-  Y.  17,  76  N.  E.  734,  6  Ann.  Cas.  146, 

title  the  appellant  to  recover  damages  3  L.R.A.(N.S.)   1060;  Nashville,  etc., 

therefor,  because,  it  not  being  averred  R.  Co.  v.  Heikens,  112  Tenn.  378,  79 

that  the  putting  up  of  the  fence  was  an  S.  W.  1038,  65  L.R. A.  298 ;  Jordan  v. 

injury  to  the  reversion,  the  wrong  was  Benwood,  42  W.  Va.  312,  26  S.  E.  266, 

done  alone  to  the  tenant's  possession;  57  A.  S.  R.  ^9,  36  L.R.A.  519. 

that  since  the  landlord    did   not   al-  Note:  Ann.  Cas.  1912D  128. 

lege  that  he  had/ sustained  the  loss  of  2.  Jordan  ▼.  Benwood,  42  W.  Va. 

any  amount  of  rent,  or  that  he  had  312,  26  S.  E.  266,  57  A.  S.  R.  859,  36 

been  damaged  by  the  destruction  of  LlR.A.  519. 

his  premises,  or  by  the  dilapidation  of  8.  Nashville,  ete.,  R.  Co.  v.  Heik- 

them   in   any  way,  the  lower  court,  ens,  112  Tenn.  378,  -79  S.  W.  1038,  65 

therefore,  did  right  in  giving  the  jury  L.R.A.  298. 

the  peremptory  instruction  to  find  for  4.  Nashville,  etc.,  R.  Co.  v.  Heikens, 

the  appellee,  and  the  demurrer  should  112   Tenn.   378,   79   S.  W.   1038,   65 

have  been  sustained  to  the  petition.  L.R.A.  298.     See  infia,  par.  465  et 

The  facts  of  this  case,  however,  and  seq.,  as  to  the  effect  of  the  destruction 

those  of  Ameson  v.  Spawn,  supra,  are  of  buildings  on  the  liability  of  the 

as  regards  the  fencing  practically  the  tenant  for  rent,  and  infra,  par.  622, 

same,  and  the  two  cases  are  not  recon-  as  to  the  termination  of  lease  generally, 

cilable.  6.  Miller  v.  Edison  Eleetrie  Illnmi- 

14.  See  supra,  par.  106  et  seq.  nating  Co.,  184  N.  Y.  17,  76  N.  E.  734, 

15.  See  infra,  par.  163,  as  to  tenant's  6  Ann.  Cas.  146,  3  LJl.A.(N.S.)  1060. 
right  of  action  for  injury  to  his  pos-  6.  Beakly  v.  Board  of  Chosen  Free- 
session,  holders,  81  N.  J.  L.  637,  80  Atl.  457, 

1.  Beakly  v.  Board  of  Chosen  Free-   Ann.  Cas.  1912D  119;  Bly  v.  Edisoa 
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though  the  rental  fixed  was,  on  account  of  the  existence  of  the  nui- 
sance, less  than  it  would  have  been  if  the  nuisance  had  not  existed.^ 
Thus  this  has  been  held  true  where  a  temporary  nuisance  was  created 
during  the  existence  of  a  lease,  and  on  account  of  the  existence  of  the 
nuisance  a  renewal  lease  was  granted  at  a  lesser  rent;  a  cogent  reason 
for  this  is  that  should  the  maintenance  of  the  nuisance  have  ceased 
immediately  after  the  lease,  the  injury  to  the  landlord  would  be  the 
same  during  the  lease  as  though  it  had  continued,  and  certainly  no 
one  would  contend  that  if  it  had  so  ceased  thei  defendant  should  be 
held  liable  for  damages  to  the  same  extent  as  though  he  had  con- 
tinued the  nuisance.^  On  the  other  hand  if  the  nuisance  is  per- 
manent in  character  there  seems  no  reason  why  the  landowner's 
right  to  recover  his  full  damages  for  the  injuries  he  might  receive 
could  be  aflFected  by  his  subsequent  leasing  of  the  premises,  and  he 
should  be  permitted  to  recover  the  diminution  in  the  rental  value  of 
the  premises  during  the  time  of  the  subsequent  lease  which  was 
taken  into  consideration  in  the  fixing  of  the  rental  under  the  lease.^ 
This  rule  is  exemplified  in  New  York  in  the  well  known  elevated 
railway  cases,  in  which  it  is  held  that  the  right  of  a  landowner  to 
recover  for  injuries  received  by  him  from  the  operation  of  an  elevated 
railway  in  the  street,  in  so  far  as  it  affects  the  diminution  in  the  value 
of  his  land  as  shown  by  its  decreased  rental  value,  is  not  affected  by 
a  subsequent  lease. ^^  Somewhat  similar  to  the  rule  as  to  the  differen- 
tiation of  damages  in  case  of  an  injury  to  land  held  under  an  existing 
lease  is  the  awarding  of  compensation  as  between  landlord  and  tenant 
where  leased  land  is  taken  or  injured  under  the  power  of  emin^it 
domain,  and  in  such  a  case  the  value  or  injury  to  the  separate  estates 
are  always  to  be  differentiated.^^ 

Transfer  of  Reversion  Generally 

118.  In  General. — A  landlord  may  transfer  his  reversion,  or  any 
part  thereof.  This  right  is  incident  to  his  right  of  property  and 
necessary  to  the  full  enjoyment  of  it,^*  and  though  occasionally  courts 
have  regarded  a  transfer  of  the  reversion  or  a  part  thereof  without 

Electric  lUuminating  Co.,  172  N.  Y.  1,  9.  Notes:   3  L.R.A.(N.S.)    1060;  6 

64  N.  E.  745,  58  L.R. A.  500 ;  Miller  v.  Ann.  Cas.  150. 

Edison  Electric  Illuminating  Co.,  184  10.  Miller  v.   Edison   Electric  Ulu- 

N.  Y.  17,  76  N.  E.  734,  6  Ann.  Cas.  minating  Co.,  184  N.  Y.  17,  76  N.  E. 

146  and   note,   3   L.R.A.(N.S.)    1060  734,  6  Ann.  Cas.  146,  3  L.R.A.(N.S.) 

and  note.  1060. 

7.  Miller  v.  Edison  Electric  Ulumi-  11.  See  Eminent  Domain,  vol.  10, 
natiog  Co.,  184  N.  Y.  17,  76  N.  E.  734,  p.  134. 

6  Ann.  Cas.  146,  3  L.R.A.(N.S.)  1060.       12.  Linton  v.  Hart,  25  Pa.  St.  193, 

8.  Miller  v.  Edison  Electric  Ulumi-  64  Am.  Dec.  691. 

nating  Co.,  184  N.  Y.  17,  76  N.  E.  734,  Notes:  35  L.R.A.(N.S.)  752;  L.R.A, 
6  Ann.  Cas.  146,  3  L.R.A.(N.S.)  1060.   1915C  193. 
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stipulations  protecting  the  tenant's  interests  as  some  sort  of  wrong 
to  the  tenant/*  still  as  a  voluntary  transfer  of  the  reversion  by  the 
landlord  neither  terminates  the  leasehold  estate  nor  deprives  the 
tenant  of  any  of  his  rights  under  the  lease,**  it  is  quite  clear  that 
the  lessor  is  not  guilty  of  any  wrong  upon  the  lessee  by  reason  of 
his  transfer  of  the  reversion  to  another  without  any  reference  to  the 
lease.**  In  such  case  the  law  fully  protects  the  tenant's  rights,  and 
the  lessor  is  not  responsible  in  any  manner  for  the  acts  of  his  trans- 
feree. This  fact  is  emphasized  in  the  cases  where  the  lessor  had 
transferred  only  psirt  of  the  premises,  and  the  transferee  had  evicted 
the  tenant  from  the  part  transferred.**  On  the  other  hand,  where 
the  lessor  transfers  the  reversion  to  an  innocent  purchaser  for  value 
who  had  no  notice  of  the  tenancy,  and  nothing  sufficient  to  put  him 
upon  inquiry  existed  at  the  time  of  the  sale,  the  transfer  destroys  the 
leasehold,  is  a  wrong  to  the  lessee,  and  renders  the  lessor  liable  to  the 
lessee  in  an  action  at  law  for  damages.*'  In  case  of  a  tenancy  from 
year  to  year  the  tenant  is  entitled  to  the  same  notice  to  quit  from 
the  transferee  of  the  reversion  as  from  the  original  lessor.*^  A  tenancy 
strictly  at  will,  however,  is  terminated  by  the  landlord's  transfer  of 
the  reversion,  and  if  the  tenant  retains  possession  he  becomes  a  tenant 
at  sufferance  liable  to  ouster  by  the  transferee.** 

119.  Outstanding  Lease  witliin  Covenant  against  Incumbrances. — 
It  is  the  general  rule  that  an  outstanding  leasehold  estate  is  a  breach 
of  a  grantor's  covenant  against  incumbrances;  while  the  transferee 
of  the  reversion  by  warranty  deed  may  take  the  place  of  the  trans- 
feror as  landlord,  and  collect  the  rents  as  they  accrue,  he  is  not 
compelled  to  accept  the  rent  in  full  satisfaction  of  damages  for  his 
being  deprived  of  possession  during  the  term  of  the  lease,  but  may 
sue  the  transferor  for  breach  of  his  covenant  against  incumbrances.** 
And  this  is  held  true  though  the  grantee  had  knowledge  of  the  out- 

18.  Note:  L.R.A.1915C  193.  17.  Note:  L.R.A.1915C  195. 

14.  Gibbons  v.  Dillingham,  10  Ark.  18.  Birch  v.  Wright,  1  T.  R,  378, 
9,  50  Am.  Dec.  233;Friedlanderv.  Ry-  1  Rev.  Rep.  223,  15  Eng.  Ral.  Cas. 
der,  30  Neb.  783,  47  N.  W.  83,  9  L.R  JL.  626. 

700;  Barber  v.  Watch  Hill  Fure  Dist.,       19.  Note:  L.R.A.1915C  193. 
36   R.   I.   236,   89   Ati.   1056,  L.R.A.       20.  Musial  v.  Kudlik,  87  Conn.  164, 
1915C  246;  Stern  v.  Sawyer,  78  Vt.  6,  87  Atl,  551,  Ann.  Cas.  1914D  1172; 
61  Atl.  6,  112  A.  S.  R.  890,  6  Ann.   Bentel  v.  American  Mach.  Co.,  144  Ky. 
Cas.  356.  67,  137  S.  W.  799,  35  L.R.A.(N.S.) 

Note :  L.R. A.1915C  192.  See  supra,  779 ;  Edwards  v.  Clark,  83  Mich.  246, 
par.  10,  as  to  possession  of  a  tenant  47  N.  W.  112,  10  L.R.A.  659;  Eiseley 
as  notice  of  his  rights.  v.  Spooner,  23  Neb.  470,  36  N.  W.  669, 

16.  Chesterman  ▼.  Gardner,  6  Johns.  8  A.  S.  R  128 ;  Demars  v.  Koehler,  62 
Ch.  (N.  Y.)  29,  9  Am.  Dec.  265;  Lin-  N.  J.  L.  203,  41  Atl.  720,  72  A.  S.  R. 
ton  V.  Hart,  26  Pa.  St.  193,  64  Am,  642;  Grice  v.  Scarborough,  2  Speers 
X>ec.  691.  L.    (S.    C.)    649,   42   Am.   Dec.   391; 

16.  Linton  v.  Hart,  25  Pa.  St.  193,  Brown  v.  Taylor,  115  Tenn.  1,  88  S. 
64  Am.  Dec.  69L  W.  933,  112  A.  S.  R.  811,  4  L.R.A. 
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standing  unexpired  lease,^  and  it  is  said  that  a  covenantee  may,  after 
discovering  that  a  covenant  against  incumbrances  in  the  deed  is 
broken  by  the  existence  of  an  unexpired  lease,  accept  the  tenant  and 
waive  his  rights.*  On  the  other  hand  it  has  been  held  that  where 
the  covenant  is  against  "any.  incumbrances  whatever,"  it  cannot  be 
shown  by  parol  evidence  that  the  lease  was  in  fact  regarded  by  the 
parties  as  no  incumbrance.*  As  a  general  rule  the  measure  of  damage 
for  breach  of  the  covenant  on  account  of  the  outstanding  lease  is 
the  rental  value  of  the  premises  during  the  existence  of  the  lease,* 
and  if  the  grantee  refuses  to  recognize  the  outstanding  lease  it  has 
been  held  l£at  such  damages  cannot  be  diminished  by  the  amount 
of  rent  he  could  have  recovered  as  the  transferee  of  the  reversion  if 
he  had  accepted  the  lessee  as  his  tenant.*  In  addition  under  peculiar 
circumstances  special  damages  have  been  held  recoverable,*  and  costs 
and  counsel  fees  necessarily  expended  in  the  unsuccessful  attempt  to 
oust  the  lessee  have  been  held  recoverable,'  though  if  the  grantee 
with  knowledge  of  the  lessee's  rights  under  the  lease  should  neverthe- 
less attempt  to  oust  him  by  action,  his  costs  and  expenses  incurred 
therein  would  not  be  recoverable.*  Remote  damages  not  naturally 
resulting  from  the  breach  of  the  covenant,'  and  not  reasonably  within 
the  contemplation  of  the  parties  as  a  result  of  the  breach,  are  not 
recoverable,  although  indirectly  such  damages  may  have  been  occa- 
sioned by  reason  of  the  outstanding  lease.*  Thus  though  the  grantor 
had  notice  that  the  grantee  desired  immediate  possession,  still  dam- 
ages to  the  grantee  occasioned  by  the  premature  dismantling  of  the 

(N.S.)  309;  Moreland  v,  Metz,  24  W.   Mich.  246,  37  N.  W.  112,  10  L.R.A. 

Va.  119,  49  Am.  Rep.  246.  659 ;   Brown  v.  Taylor,  115  Tenn.  1. 

Notes:  4  L.R.A.(N.S.)  313;  L.R.A.   88  S.  W.  933,  112  A.  S.  R.  811,  4 

1915C  194;  Abu.  Cas.  1914D  1176.         LR.A.  (N.S.)  309;  Moreland  v.  Metz, 

1.  Flood  V.  Graham,  61  Fla.  207,  54  24  W.  Va.  119,  49  Am.  Rep.  246. 
So.  4o6,  Ann.  Cas.  1912D  1137;  Ed-       Note:  35  L.R.A.(N,S.)  779. 

wards  v.  Clark,  83  Mich.  246,  47  N.  W.  5.  Musial  v.  Kudlik,  87  Conn.  164, 

112,  10  LR.A.  669 ;  Demars  v.  Koehl-  87  Atl.  551,  Ann.  Cas.  1914D  1172. 

er,  62  N.  J.  L.  203,  41  Atl.  720,  72  6.  Musial  v.  Kudlik,  87  Conn.  164, 

A.  S.  R.  642;  Grice  v.  Scarborough,  2  87  Atl.  551,  Ann.  Cas.  1914D  1172. 

SpecTS  L.   (S.  C.)  649,  42  Am.  Dee.  Note:  35  KR.A.(N.S.)   779. 

391 ;  Brown  v.  Taylor,  116  Tenn.  1,  7.  Moreland  v.  Metz,  24  W.  Va.  119, 

88   S.  W.  933,  112  A.  S.  R.  811,  4  49  Am.  Rep.  246. 

L.R.A.(N.S.)  309.  Note:  35  L.RJL.(N.S.)  78L 

Notes:   4  LR.A. (N.S.)    313;   Ann.  8.  Brown  v.  Taylor,  115  Tenn.  1,  88 

Cas.  1914D  1177.  S.  W.  933, 112  A.  S.  R.  811,  4  L.R.A. 

2.  Musial  V.  Kudlik,  87  Conn.  164,  (N.S.)  309. 

87  Atl.  551,  Ann.  Cas.  1914D  1172  and  Note:  35  L.R.A.(N.S.)  781. 

note.  9.  Bentel   v.    American   Mach.    Co., 

3.  Edwards  v.  Gark,  83  Mich.  246,  144  Ky.  67,  137  S.  W.  799,  36  L.R.A. 
47  N.  W.  112,  10  LR.A.  659.  (N.S.)    779;    Brown   v.    Taylor,   115 

4.  Bentel  ▼.   American   Mach.    Co.,  Tenn.  1,  88  S.  W.  933,  112  A.  S.  B. 
144  Ky.  67,  137  S.  W.  799,  35  L.R.A.  811,  4  L.R.A. (N.S.)  309. 

(N.S.)    779;    Edwarda    v.    Clark,    83       Note:  35  L.R.A.(N.S.)  780. 
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power  plant  of  his  factory,  which  he  intended  to  install  on  the  prop- 
erty purchased,  are  not  recoverable  if  the  grantor  had  no  notice  that 
the  grantee  intended  to  effect  such  dismantling  before  he  had  secured 
possession.^®  If  the  grantee  accepts  the  lessee  as  his  tenant  and 
receives  the  rent  reserved  in  the  lease^  this  is  to  be  considered  in 
reduction  of  the  damages  otherwise  recoverable.** 

120.  Attornment. — ^Attornment  at  the  common  law  is  the  act  or 
agreement  of  a  tenant  putting  one  person  in  the  place  of  another  as 
his  landlord.*'  This  is  essential  at  common  law  to  confer  upon  a 
grantee  of  the  reversion  by  voluntary  conveyance  the  rights  of  a 
landlord.  Under  the  feudal  system  of  tenures,  the  relation  of  land- 
lord and  tenant,  in  the  early  history  of  Great  Britain,  imposed  upon 
the  parties  mutual  obligations  that  have  gradually  ceased  to  be 
attached  as  a  result  of  that  relation.  Because  of  that  close  personal 
relation  the  landlord  could  not,  without  the  consent  of  his  tenant, 
voluntarily  sever  the  relation,  or  substitute  another  in  his  stead  as 
landlord  by  transferring  the  reversion.**  On  the  other  hand,  if  the 
tenant  attorned  to  the  new  owner,  the  attornment  did  not  terminate 
the  leasehold  estate,  but  merely  created  the  relation  of  landlord  and 
tenant  between  the  new  owner  and  the  tenant  during  the  remainder 
of  the  term.*^  At  an  early  date  in  England  the  necessity  for  an 
attornment  upon  a  transfer  of  the  reversion  was  taken  away  by  the 
statute  of  4  4  5  Anne,  c.  16,  §§  9,  10,**  and  in  this  country  this  stat- 
ute has  either  been  recognized  as  in  force  and  adopted  as  a  part  of 
our  common  law  or  statutes  similar  in  effect  have  been  enacted,  so 
at  the  present  time  attornment  by  the  tenant  to  the  grantee  or  his 
consent  to  the  transfer  of  the  reversion  are  no  longer  necessary  to 
render  him  liable  to  the  grantee  of  the  reversion  as  his  landlord.** 

10.  Bentel  v.  American  Mach.  Co.,  manors,  or  of  the  land  out  of  which 
144  Ky.  67,  137  S.  W.  799,  35  L.R.A.  such  rents  shall  be  issuing,  or  of  the 
(N.S.)  779.  particular  tenants  upon  whose  particu- 

11.  Notes:   35  L.R.A.(N.S.)   779.  lar  estate  any  such  reversions  or  re- 

12.  Northern  Pac.  R.  Co.  v.  Mc-  mainders  shall  be  expectant  or  depend- 
Clure,  9  N.  D.  73,  81  N.  W.  52,  47  ing,  as  if  their  attornment  had  been 
L.R. A.  149.  had  and  made :  provided  that  no  such 

13.  Raines  v.  Hindman,  136  Qa  450,  tenant  shall  be  prejudiced  or  damaged 
71  S.  E.  738,  Ann.  Cas.  1912C  347,  38  by  payment  of  any  rent  to  any  grantor 
L.R.A.(N.S.)  863;  Birch  v.  Wright,  1  or  conusor,  or  by  breach  of  any  con- 
T.  R.  378,  1  Rev.  Rep.  223,  15  Bug.  dition  for  nonpayment  of  rent,  before 
Rul.  Cas.  626.  notice  shaU  be  given  to  him  of  such 

Note:  L.R.A.1915C  192.  grant    by    the    conusee    or    grantee." 

14.  Note:  L.R.A.1915C  192.  L.R.A.1915C  201  note. 

16.  This  statute  provided  "that  all  16.  Burden     v.     Thayer,     3     Mete 

grants  or  conveyances  of  any  manors  (Mass.)  76,  37  Am.  Dec.  117;  Russ  v. 

or  rents,  or  of  the  reversion  or  remain-  Alpausfh,  118  Mass.  369,  19  Am.  Rep. 

der  of  any  messauges  or  lands,  shall  464;  Glidden  v.  Second  Ave.  Inv.  Co., 

be  good  and  effectual,  without  any  at-  125  Minn.  471,  147  N.  W.  658,  L.R.A. 

tomment  of  the  tenants  of  any  such  1915C  190;  Mussey  v.  Holt,  24  N;  H. 
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The  effect  of  these  statutes  as  abolishing  the  necessity  for  attornment 
has  as  a  general  rule  been  applied  in  the  case  of  a  transfer  of  the 
reversion  for  a  limited  time  by  way. of  a  concurrent  lease.^'  In  case 
of  a  transfer  of  the  reversion  by  operation  of  law  attornment  was 
never  necessary  to  confer  upon  the  transferee  the  rights  of  a  landlord.*® 

121.  Method  of  Transfer  of  Reversion  Generally. — Since  the  char- 
acter of  an  estate  of  freehold  is  not  changed  by  the  fact  that  another 
has  acquired  a  leasehold  interest  therein^  a  transfer  of  the  reversion 
usually  must  meet  the  siame  tests,  as  to  requirements,  as  are  applied 
to  transfers  generally.  Conveyance  of  the  reversion  by  livery  of 
seisin  usually  is  not  possible  because  of  a  tenant's  possession  of  the 
premises,  hence  the  reversion  was  at  common  law  usually  transferred 
by  what  was  regarded  as  the  equivalent  of  livery  of  seisin,  i.  e.,  a 
conveyance  under  seal,  with  attornment.  Therefore,  at  common  law 
there  were  but  two  ways  by  which  the  reversion  could  be  conveyed, 
i.  e.,  by  livery  of  seisin  (when  that  was  possible)  and  by  conveyance 
under  seal,  with  the  consent  of  the  tenant,  while  attornment  was 
necessary,  and  later  without  such  consent.**  Before  the  statute  of 
Anne,  if  a  reversion  were  granted  over  by  deed  which  operated  only 
as  a  common  law  conveyance,  without  attornment  the  grant  itself 
was  void  to  all  intents  and  purposes.  But  it  was  otherwise  where  the 
grant  was  by  fine  or  by  deed  of  uses,  on  which  the  Stat.  27  Hen.  VIII 
operated;  for,  in  the  case  of  a  fine,  the  estate  passed  to  the  conusee 
and  his  heirs,  and  an  attornment  in  that  case  was  necessary  only  to 
make  a  privity  between  the  tenant  and  the  conusee,  and,  if  made  after 
the  death  of  the  conusee  to  his  heirs,  was  sufficient.  Where  the 
reversion  was  conveyed  by  a  deed  of  uses,  the  grantee  might  distrain 
without  any  attornment  at  all.** 

122.  Assignment  of  Lease  by  Lessor. — ^Through  lack  of  precision 
in  the  use  of  language,  the  expression  ^'assignment  of  lease"  has 
frequently  been  used  with  reference  to  the  lessor's  interest,  and  no 
little  confusion  has  been  thereby  created.  For  the  purpose  of  avoid- 
ing ambiguity,  the  expression  "assignment  of  lease"  ought  always 
to  refer  to  the  interest  of  the  lessee,  and  never  to  that  of  the  lessor. 
But  the  word  ''lease"  and  the  phrase  ''all  right,  title,  and  interest  in 
a  certain  lease,"  have  been  sometimes  used  in  designating  the  thing 
transferred  by  the  lessor.  The  name  of  the  instrument  by  which  an 
estate  is  created  may  be  used  to  designate  the  estate,  and  in  this  way 
the  very  frequent  use  of  the  word  '"lease,"  in  designating  the  lease- 

248,  56  Am.  Dec.  234;  Northern  Pac.  fra,  par.  123,  as  regards  the  transfer 

R.  Co.  V.  McClure,  9  N.  D.  73,  81  N.  of  the  reversion  by  concurrent  lease. 

W.  52, 47  L.R.A.  149;  Birch  v.  Wright,  18.  Note:  L.R.A.1915C  203. 

1  T.  R.  378,  1  Rev.  Rep.  223,  16  Eng.  19.  Note :  L.R. A.1915C  198. 

Rnl.  Cas.  628.  20.  Birch  v.  Wright,  1  T.  R.  378,  1 

Note :  L.RJ^.1915C  202.  Rev.  Rep.  223,  15  Eng.  Rul.  Cas.  626. 

17.  Note:  L.R.A.1915C  202.    See  in- 
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hold  interest  of  the  lessee,  is  justified,  but  it  is  difficult  to  justify  the 
use  of  that  word  in  a  transfer  by  the  lessor,  since  the  lessor's  estate 
is  not  created  by  the  lease,  and  the  expression  does  not  describe  the 
thing  conveyed  (the  lessor's  interest)  with  sufficient  particularity. 
When  the  lessor  has  actually  assigned  his  lease  or  his  interest  under 
the  lease,  with  no  indication  as  to  what  was  intended  to  pass,  the 
most  reasonable  rule  is,  and  most  courts  have  held,  that  unaccrued 
rents  pass,  together  with  such  covenants  as  are  designed  for  the  col- 
lection thereof,  but  all  covenants  designed  for  the  protection  of  the 
reversion,  with  the  reversion  itself,  remain  in  the  assignor.  Although 
the  language  used  is  ambiguous,  it  is  evident  that  the  parties  intended 
the  transfer  of  something,  yet  it  seems  definite  enough  to  preclude  the 
theory  that  they  intended  to  transfer  the  reversion.  The  most  reason- 
able and  liberal  view  would  therefore  be  that  since  the  reversion  is 
not  transferred,  rights  under  covenants  intended  to  protect  or  be 
beneficial  or  incidental  to  the  reversion  remain  in  the  transferor, 
the  transferee  taking  rents  subsequently  accruing,  with  all  rights 
under  covenants  designed  for  the  collection  thereof.  This  is  apparently 
the  position  taken  by  most  courts.^ 

123.  Concurrent  Leases. — By  a  concurrent  lease  is  meant  a  second 
lease,  made  by  the  owner  of  the  reversion,  to  one  other  than  the 
tenant  holding  under  a  former  lease  all  or  part  of  the  same  premises 
covered  by  the  second  lease,  the  terms  of  the  two  leases  inclu^g 
at  least  some  time  in  common.  The  lessor  may  convey  to  a  third 
person  his  reversion,  by  a  concurrent  lease  under  seal,  and  the  lessee 
thereunder  becomes  the  landlord  of  the  first  lessee,  with  the  right  to 
collect  the  rent  and  enforce  the  covenants  of  the  first  lease  until  the 
expiration  of  the  term  of  one  or  the  other  of  the  two  leases.'  And  in 
this  country  in  a  recent  case  it  has  been  held  that  where  land  is 
under  an  existing  lease  for  a  long  term  of  years  the  lessor  as  owner 
of  the  reversion  may  by  an  instrument  not  under  seal  not  only  grant 
a  lease  to  commence  upon  the  termination  of  the  existing  lease,  but 
may  grant  a  second  lease  to  commence  immediately,  conferring  upon 
the  second  lessee  a  present  interest,  subject  to  the  rights  of  the  first 
lessee,  which  will  entitle  the  second  lessee  to  the  control  of  the  prop- 
erty in  place  of  the  lessor  and  the  right  to  the  rents  accruing  under 
the  first  lease,  during  the  term  of  the  second  lease.*  In  England, 
however,  it  seems  that  where  land  is  held  under  an  existing  lease 
the  landowner  csilnnot  by  way  of  a  parol  lease,  as  distinguished  from 
a  grant  of  the  reversion,  confer  by  a  second  lease  any  legal  estate 
or  interest  which  will  be  operative  for  any  purpose  during  the  term 
of  the  existing  lease.*    The  second  lease  would,  however,  become  oper- 

1.  Note:  L.R.A.1915C  196.  etc.,  Ins.  Co.  119  Minn.  27,  137  N.  W, 

»     2.  Note:  L.R.A.1915C  198.  183,  41  L.R.A.(N.S.)  396  and  note. 

8.  Benjamin  v.  Northwestern  Fire,       4.  Neale  v.  Mackenzie,  1  M.  &  W. 
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ative  upon  the  termination  of  the  existing  lease,  for  the  balance  of 
the  term,^  but  where  the  second  lease  does  not  extend  beyond  the 
term  of  the  first  lease  it  would  be  wholly  void  as  regards  the  premises 
held  under  the  first  lease.*  If  the  later  demise  is  by  deed  or  can 
operate  by  estoppel,  it  may  operate  as  a  grant  of  the  reversion,  and 
create  an  interest  to  take  effect  with  attornment,  or  by  possession 
on  the  expiry  or  other  determination  of  the  term  under  the  previous 
demise.'  A  second  lease  for  a  term  of  years  while  an  existing  lease 
is  outstanding  is  taken  subject  to  the  rights  of  the  prior  lessee  if 
the  second  lessee  has  or  is  chargeable  with  notice  of  the  prior  lease.® 

124.  Lease  in  Reversion. — By  a  lease  in  reversion  is  meant  a  lease 
that  becomes  effective  only  at  the  expiration  of  the  term  of  the  prior 
lease.    That  the  lease  is  to  have  this  effect  may  be  expressed  in  two 
ways,  L  e.,  the  time  set  for  the  beginning  of  the  term  in  the  second 
lease  may  be  made  to  correspond  with  the  time  set  for  the  expiration 
of  the  term  of  the  prior  lease,  or  the  second  lease  may  contain  a 
reference  to  the  first,  and  be  so  worded  as  to  become  effective  at  the 
expiration  of  the  term  thereof.     If  the  first  form  is  used,  the  lease 
in  reversion  does  not  become  effective  until  the  date  set  therefor,  even 
though  the  prior  lease  should  be  forfeited  or  surrendered ;  but  if  the 
lease  in  reversion  is  in  the  latter  form,  it  will  take  effect  immediately 
upon  the  termination  of  the  term  of  the  prior  lease,  even  though  that 
term  is  terminated  prematurely.    The  lessee  under  a  lease  in  rever- 
sion has  only  an  interesse  termini  until  he  gets  possession.     The 
lessor  does  not  sever  the  relation  of  landlord  and  tenant  between 
himself  and  the  lessee  by  executing  to  a  third  person  a  lease  in  rever- 
sion, and  such  third  person  does  not  become  the  landlord  of  the  tenant, 
even  though  the  tenant  holds  over  into  the  time  when  the  lease  in 
reversion  was  to  have  commenced.*    And  the  fact  that  the  lessor  has 
given  a  lease  in  reversion  of  the  premises,  to  commence  at  the  expira- 
tion of  the  term  of  his  first  lessee,  does  not  deprive  him  of  his  right 
to  maintain  against  the  first  lessee,  if  he  holds  over,  a  statutory  action 
for  possession  of  the  premises,  on  the  theory  that  he  has  transferred 
the  reversion.** 

125.  Transfer  by  Way  of  Mortgage. — ^In  jurisdictions  where  a  mortr 
gage  creates  only  a  lien  to  secure  a  debt,  and  does  not  pass  title  until 

747,  2  Gale  174,  2  L.  J.  Exch.  263, 15  Eng.  Rul.  Cas.  359  and  note. 

^ng.  Rul.  Cas.  359.  Note:  41  L.R.A.(N.S.)  296. 

Note:  41  L.R.A.(N.S.)  396.  8.  Thompson  v.  Christie,  138  Pa.  St 

6.  Note:  41  L.R.A.(N.S.)  396.  230,  20  Atl.  934,  11  L.R.A.  236. 

6.  Neale  v.  Mackfazie,  1  M.  &  W.  9.  Note:  L.R.A.1915C  199. 

747,  2  Gale  174,  2  L.  J.  Exch.  263,  15  10.  Note :    L.R. A.1915C    199.      See 

Eng.  Rul.  Cas.  359.  infra,  par.  706,  as  regards  persons  who 

Note:  41  LJl.A.(N.S.)  396.  may  maintain  the  statutory  summary 

7.  Neale  ▼.  Mackenzie,  1  M.  &  W.  proceedings  against  overholding  ten« 
747,  2  Gale  174,  2  L.  J.  Exch.  263,  15  ants. 
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default,  foreclosure,  and  sale,  no  question  can  arise  prior  to  fore- 
closure in  case  the  reversion  is  covered  by  a  mortgage  given  pending 
the  lease,  since  there  is  no  transfer  of  the  reversion.*^  On  the  other 
hand,  where  a  mortgage  passes  title  to  the  mortgagee,  subject  to 
defeat  by  payment  of  the  debt,  a  mortgage  executed  by  the  lessor 
after  the  execution  of  the  lease  transfers  the  reversion  to  the  mortgagee. 
In  such  case  the  mortgagee,  as  transferee  of  the  reversion,  becomes 
the  landlord  of  the  lessee,  upon  giving  notice  to  the  latter  of  the 
transfer,  and  of  his  desire  to  receive  the  rents,  etc.**  So  if  a  lessor, 
after  the  execution  of  the  lease,  should  convey  the  premises  by  way 
of  mortgage  in  fee  to  the  lessee^  the  lease  at  the  election  of  the  mort- 
gagee would  merge  in  the  legal  estate  of  the  mortgagee,  thereby 
suspending  the  relation  of  lessor  and  lessee  and  the  mortgagee's  lia- 
bility for  the  rent  reserved  in  the  lease.** 

126.  Transfer  by  Judicial  Sale. — A  judgment  or  other  lien  upon  the 
landlord's  estate  in  the  premises,  created  after  the  date  of  the  lease, 
is  subordinate  thereto ;  hence,  a  sale  resulting  from  such  lien  trans- 
fers to  the  purchaser  only  the  reversion,  and  creates  the  relation  of 
landlord  and  tenant  between  the  purchaser  and  the  lessee.  On  the 
other  hand,  where  premises  are  subject  to  a  lien,  the  owner  can  con- 
vey no  estate  therein  free  from  the  lien.  If  he  grants  a  leasehold 
estate  therein,  it  is  subject  to  the  lien,  and  a  sale  based  upon  the 
lien  passes  to  the  purchaser  an  estate  superior  to  that  of  the. lessee, 
and  not  merely  the  reversion.*^  A  sale  of  the  landlord's  estate  in 
the  leased  premises  under  a  judicial  decree  for  the  purpose  of  parti- 
tion or  distribution  transfers  only  the  reversion,  creating  the  relation 
of  landlord  and  tenant  between  the  purchaser  and  the  tenant.** 
Since  a  tax  title  is  derived  from  a  source  other  than  the  lessor,  it 
is  paramount  to  the  lease,  and  the  purchaser  cannot  be  said  to  be  a 
transferee  of  the  reversion.** 

127.  Death  of  Landlord. — ^Where  the  landlord  dies  intestate  before 
the  expiration  of  the  term,  the  reversion  passes  according  to  the 
inheritance  and  distribution  laws,  and  the  new  owner  becomes  the 
landlord  in  the  place  of  the  intestate.*^     As  a  general  rule  if  the 

11.  Note:  L.R.A.1915C  200.  14.  Note:  L.R.A.1915C  204. 

12.  Teal  v.  Walker,  111  U.  S.  242,  15.  Evans  v.  Hamrick,  61  Pa.  St. 
4  S.  Ct.  420,  28  U.  S.  (L.  ed.)  415;  19,  100  Am.  Dec.  595;  Peterman  v. 
Burden  v.  Thayer,  3  Mete.  (Mass.)  76,  Kingsley,  140  Wis.  666, 123  N.  W.  137, 
37  Am.  Dec.  117;  Birch  v.  Wright,  1  133  A.  S.  R.  1107. 

T.  R.  378,  1  Rev.  Rep.  223,  16  Eng.  Note :  L.R.A.1915C  206. 

Rul.  Cas.  626.  16.  Carlson    v.    Curran,   42   Wash. 

Notes:   L.R.A.1915C  200;  15  Eng.  647,  85  Pac.  627,  6  IxRJL.(N.S.)  260 

Rul.  Cas.  637.  and  note. 

13.  NewaU  v.  Wright,  3  Mass.  138,  Note:  L.R.A.1916C  206. 

3  Am.  Dec.  98.  See  also  Shields  v.  17.  Note:  LJR.AJ.915C  206.  See 
Lozear,  34  N.  J.  L.  496,  3  Am.  Rep.  Descent  and  DisTRiBtmoN,  vol.  9,  pp. 
256.  39,  65. 
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reversionary  estate  of  the  landlord  is  real  estate  it  passes  to  his  heir, 
who  becomes  the  landlord  of  the  lessee,^^  but  if  it  is  personal  prop- 
erty,  the  personal  representative  of  the  decedent  becomes  the  landlord 
until  final  disposition  of  tHe  property.^'  If  the  natural  order  of 
devolution  is  interrupted,  as  by  court  order  of  sale  of  real  estate  for 
payment  of  the  decedent's  debts,  the  personal  representative  usually 
takes  the  place  of  the  landlord  until  sale,  when  the  reversion  passes 
to  the  purchaser.*®  Where  a  life  tenant  is  lessor,  having  given  a 
lease  for  a  term  of  years,  and  dies  during  the  term,  the  lease  is 
terminated  at  once,  for  the  obvious  reason  that  the  lessor  had  no 
power  to  grant  an  estate  beyond  the  termination  of  his  own  estate; 
this  is  not  a  transfer  of  the  reversion,  but  merely  the  termination 
of  the  estate  out  of  which  the  leasehold  estate  was  granted.^  But 
where  the  lease  was  made  by  one  who  owned  a  fee  in  the  premises, 
the  reversion  having  later,  by  operation  of  law  or  otherwise,  become 
vested  in  a  life  tenant,  who  dies  during  the  term,  there  is  a  transfer 
of  the  reversion.  In  the  latter  case,  the  leasehold  estate  is  not  termi- 
nated, and  the  remainderman  becomes  the  landlord  of  the  lessee.^ 
Sometimes  in  creating  a  life  estate  power  is  given  to  the  life  tenant 
to  grant  leases  for  a  certain  time  which  will  be  operative  after  his 
death,'  and,  where  a  lease  is  so  granted  by  the  life  tenant,  the  remain- 
derman upon  the  death  of  the  life,  tenant  becomes  the  transferee 
of  the  reversion  as  affected  by  such  lease.^ 

128.  Effect  on  Rights  and  Liabilities  of  Lessor. — ^After  a  landlord 
has  transferred  his  reversion,  all  privity  of  estate  between  himself 
and  his  lessee  is  terminated,  and  his  right  to  enforce  covenants  and 
agreements  on  the  part  of  the  lessee,  not  broken  at  the  time  of  the 
transfer  and  which  run  with  the  reversion,  ceases ;  the  right  to  wif orce 
such  agreements  is  then  vested  in  the  transferee  of  the  reversion.^ 
Thus  the  right  to  rent  accruing  after  the  transfer  of  the  reversion 
passes  to  the  transferee,  and  the  original  lessor  has  no  right  to  main- 
tain an  action  against  the  lessee  to  recover  the  same,  though  he  has 
expressly  covenanted  or  agreed  to  pay  rent  to. the  lessor.  The  trans- 
feror of  the  reversion  may,  however,  after  the  transfer,  maintain 

18.  Prout  V.  Roby,  16  Wall.  471,  21   pra,  par.  81,  as  to  leases  by  life  ten- 
U.  S.  (L.  ed.)  58;  Dixon  v.  Niccoles,  ants. 

39  HI.  372,  89  Am.  Dee.  312 ;  Shawhan       2.  Watson  v.  Penn,  108  IndL  21,  8 
V.  Long,  26  la.  488,  96  Am.  Dee.  164;  N.  E.  636,  58  Am.  Rep.  26. 
Chamberlain  v.  Dnnlop,  126  N.  Y.  45,       Note:  L.E.A.1915C  207, 
26  N.  E.  966,  22  A.  S.  R.  807;  Johns-      3.  See  supra,  par.  81. 
ton  v.  Smith,  3  Pen.  &  W.  (Pa.)  496,       4.  Note:  IiJEl.A.1915C  207. 
24  Am.  Deo.  339.  5.  Raines  v.  Hindman,  136  GFa.  450, 

Notes:  40  L.R.A.  343;  L.R.A.1916C  71  S.  E.  738,  Ann.  Cas.  1912G  347, 
206.  38  L.R.A.(N.S.)  863;  Moore  v.  Tur- 

19.  Note:  L.R.A.1915C  206.  pin,  1  Speer's  L,  (S.  C.)  32,  40  Am. 

20.  Note:  L.R.A.1915C  206.  Dec.  589. 

1.  Note :  L.R.A.1915C  207.    See  sn-      Note :  L.R.A.1915C  227. 
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an  ax^tion  upon  the  lessee's  contract  to  pay  rent,  if  the  same  had 
fully  accrued  prior  to  the  transfer,  and  he  may  in  the  transfer  expressly 
reserve  the  rent  for  part  or  all  of  the,  term  granted  by  the  lease, 
in  which  case  he  may  sue  the  lessee  upon  the  contract  the  same 
as  if  there  had  been  no  transfer.*  The  conveyance  of  the  reversion 
does  not  as  a  general  rule  release  the  original  lessor  from  his  own 
personal  liability  to  the  lessee  upon  his  covenants,  though  their  burden 
may  run  with  the  reversion  and  subject  the  lessor's  transferee  to 
liability  to  be  sued  thereon,'  such  as  the  lessor's  covenant  to  heat 
and  light  the  premises.^  But  the  transfer  of  the  reversion  has  been 
held  to  relieve  the  lessor  from  liability  to  third  persons.'  Thus,  it  is 
the  rule  in  some  jurisdictions  that  where  the  lessor  covenants  to  keep 
the  premises  in  repair,  and  he  is  negligent  in  so  doing  and  by  reason 
of  the  defective  condition  of  the  premises  a  servant  or  employee 
of  the  lessee  is  injured,  the  lessor  is  liable  to  such  servant,^®  and  this 
rule  has  been  extended  to  injuries  to  a  servant  or  employee  injured 
by  reason  of  the  lessor's  failure  to  heat  the  premises  in  accordance 
with  his  covenant;  still  it  has  been  held  that  where  the  original 
lessor  transfers  the  reversion  and  his  grantee  assumes  all  his  obli- 
gations and  covenants  under  the  lease,  one  of  which  required  him 
to  keep  the  premises  properly  heated,  and  the  tenant  recognizes  the 
grantee  as  landlord,  the  original  lessor  is  not  thereafter  liable  to 
a  servant  of  the  lessee  for  damages  for  personal  injuries  resulting 
from  negligent  failure  to  heat  the  premises.*^  The  reason  for  this 
rule  is  that  the  tort  liability  of  a  landlord  who  covenants  to  heat  or 
repair  the  leased  premises  is  predicated  on  his  right  and  duty  to 
enter  the  premises  and  to  exercise  there  a  measure  of  control.  If 
he  leases  the  premises  without  assuming  any  obligation  to  heat  or 
repair,  he  is  under  no  such  obligation  either  to  the  tenant  or  to  third 
persons,  for  the  reason  that  he  has  surrendered  to  his  tenant  the 
exclusive  possession  and  control  of  the  premises  leased,  and  without 
the  permission  of  the  tenant  he  has  no  right  to  enter  upon  the  prem- 
ises for  any  purpose.** 

6.  See  infra,  par.  422.  125  Minn.  471, 147  N.  W.  658,  L.R.A. 

7.  Jones  v.  Parker,  163  Mass.  564,  1915C  190. 

40  N.  E.  1044,  47  A.S.R.  485 ;  Neal  v.  9.  Glidden  v.  Second  Ave.  Inv.  Co., 

Jefferson,  212  Mass.  517,  99  N.  E.  334,  125  Minn.  471,  147  N.  W.  658,  LJt.A. 

Ann.  Cas.  1913D  205,  41  L.R.A.(N.S.)  1915C  190. 

387;  Glidden  v.  Second  Ave.  Inv.  Co.,  10.  See  infra,  par.  581.  588. 

125  Minn.  471,  147  N.  W.  668,  L.R.A.  11.  Glidden  v.  Second  Ave.  Inv.  Co., 

1915C  190.  125  Minn.  471,  147  N.  W.  658,  L.R.A. 

Note:  L.R.A.1915C  232.  1915C  190. 

8.  Jones  v.  Parker,  163  Mass.  564,  12.  Glidden  v.  Second  Ave.  Inv.  Co., 
40  N.  E.  1044,  47  A.  S.  R.  485.  See  125  Minn.  471, 147  N.  W.  658,  L.R.A. 
also  Glidden  v.  Second  Ave.  Inv.  Co.,  1915C  190. 
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Oenerdl  Rights  and  Liabilities  of  Transferee  of  Reversion 

129.  In  GeneraL — ^Upon  a  transfer  of  the  reversion  there  arises  at 
common  law  upon  the  attornment  of  the  tenant^  and  under  the 
statutes  abolishing  the  necessity  for  attornment  without  attornment^ 
a  privity  of  estate  between  the  transferee  and  the  tenant,  which  enables 
the  transferee  to  enforce  by  action  liabilities  on  the  part  of  the  lessee 
which  are  said  to  arise  out  of  privity  of  estate.^*  Thus  on  the  ground 
that  there  is  privity  of  estate  between  the  tenant  and  the  transferee 
of  the  reversion  the  rule  was  established  from  an  early  date  that 
the  latter  may  maintain  an  action  of  debt  or  for  use  and  occupation^ 
as  distinguished  from  an  action  of  covenant,  to  recover  the  rent  re- 
served which  accrues  after  the  transfer,  the  right  to  rent  to  accrue 
being  an  incident  of  the  reversion  and  passing  to  the  transferee.** 
So  as  regards  waste  or  negligent  injuries  to  the  premises,  committed 
after  the  transfer,  the  injury  when  regarded  as  an  injury  to  the 
reversion  is  one  for  which  the  transferee  may  maintain  his  action,** 
and  likewise  the  transferee  may  assert  a  forfeiture  of  the  lease,  where 
the  tenant  has  disclaimed  the  tenancy,  in  the  same  ways  and  to  the 
same  extent  as  the  lessor  might  have  done  had  there  been  no  trans- 
fer.** The  foundation  of  the  right  of  a  transferee  of  the  reversion 
to  sue  upon  the  covenants  and  agreements  on  the  part  of  the  lessee 
contained  in  the  lease,  which  is  dependent  upon  both  privity  of  con- 
tract and  privity  of  estate,  seems  to  be  the  early  English  statute 
of  32  Hen.  VIII,  c.  34,  which  has  been  very  generally  either  adopted 
in  this  country  as  a  part  of  the  common  law  or  recognized  by  legis- 
lation of  a  similar  import.*'  This  early  statute  expressly  extended 
to  transferees  of  the  reversion,  where  there  was  an  attornment,  the 
right  to  enforce  the  covenants  of  the  lessee,  and  after  the  later  stat- 
utes were  enacted  abolishing  the  necessity  for  attornment  upon  a 
transfer  of  the  reversion,  the  benefit  of  the  statute'  was  extended  to 
transferees  without  attornment;*®  and  it  is  now  well  settled  irre- 
spective of  the  foundation  of  the  rule  that  a  conveyance  of  the  rever- 
sion brings  the  transferee  in  privity  with  the  lessee  and  enables  him 
to  enforce  all  the  covenants  in  the  lease  the  benefits  of  which  run 
with  the  land.**    In  this  respect  the  assignee  of  a  leasehold  estate  is 

18.  Note:  L.R.A.1916C  209  et  seq.       17.  Sheets  v.  Selden,  2  WaU.  177, 17 

14.  Hoagland  v.  Crum,  113  HI.  366,  U.  S.  (L.  ed.)  822;  Northern  Pac.  R. 
55  Am.  Rep.  424.  Co.  v.  McClure,  9  N.  D.  73,  81  N.  W. 

Note:    L.R.A.1915C    209.      See   in-  52,  47  L.R.A.  149;  Streaper  v.  Fisher, 

fra,  par.  422,  as  to  the  effect  of  a  trans-  1  Rawle  (Pa.)  155,  18  Am.  Dec.  604. 

fer  of  the  reversion  on  the  right  to  Note:  L.R.A.1915C  211. 

rents.  18.  Note :  L Jl. A.1915C  210. 

15.  Note:  L.R.A.1915C  209.  39.  Glidden  v.  Second  Avenue  Inv. 

16.  Note:    L.R.A.1915C    209.      See  Co.,  125  Minn.  471,  147  N.  W.  658, 
infra,  par.  631,  as  to  forfeiture  for  L.R.A.1915C  190  and  note, 
disclaimer  of  the  landlord's  title. 
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treated  in  respect  to  the  subtenantB  as  the  transferee  of  the  reversion.*^ 
On  the  other  hand,  the  courts  early  established  the  rule  that  the 
statute  of  32  Hen.  VIII,  c.  34,  and  those  of  similar  import,  did 
not  confer  upon  the  transferee  the  right  to  sue  upon  all  the  cove- 
nants of  the  lessee  contained  in  the  lease  but  only  upon  such  cove- 
nants as  were  deemed  to  run  with  the  land.^  Covenants  and  stipu- 
lations may  be,  aijid  often  axe,  inserted  which  are  wholly  foreign  to 
the  subject  matter  of  the  lease,  aud  while  they  are  binding  between 
the  immediate  parties  thereto  are  so  disconnected  with  the  estate 
that  tiiey  do  not  pass  by  a  transfer  of  the  reversion,  but  remain  as 
covenants  between  the  original  parties.*  The  second  section  of  the 
statute  of  32  Hen.  VIII,  c  34,  extends  to  lessees  the  right  to  enforce 
against  transferees  of  the  reversion  covenants  on  the  part  of  the 
lessor,*  but  this  and  statutes  in  this  country  of  similar  import  are 
construed  to  impose  upon  the  transferee  of  the  reversion  only  the 
burden  of  covenants  which  are  said  to  run  with  the  land  and  not 
such  as  are  deemed  personal  solely  to  the  lessor.^ 

130.  Where  Lessor  Has  No  Title. — The  question  has  frequently 
arisen,  especially  in  the  English  cases,  as  to  whether  the  transferee 
of  the  reversion  can  benefit  by  the  well  vostablished  doctrine  that  a 
tenant  is  estopped  from  denying  his  landlord's  title,  thereby  enabling 
himself  to  sue  upon  the  covenants  in  the  lease  notwithstanding  the 
lessor  had  no  title  to  the  premises.  The  question  is  sometimes  put 
in  another  form,  i.  e.,  do  the  covenants  run  with  the  land  to  the 
transferee  of  the  lessor  when  the  lessor  had  merely  a  title  by  estoppel? 
The  question,  in  the  present  development  of  the  English  law,  must 
be  answered  in  the  affirmative,  although  the  earlier  decisions  do  not 
warrant  an  affirmative  answer.  The  earlier  decisions  appear  to  approve 
the  doctrine  that  since  a  lessor  without  legal  title  conveys  no  estate 
to  his  transferee,  nothing  passes  with  which  a  covenant  could  run. 
Later  it  was  held  that  unless  the  lack  of  title  appeared  upon  the  face 
of  the  record  in  the  plaintiff's  pleadings,  an  action  on  the  covenants 
could  be  maintained.*  And  still  later  the  doctrine  that  estoppel  is 
prevented  by  the  disclosure  of  lack  of  the  lessor's  title  upon  the  face  of 
the  indenture  of  the  lease  was  repudiated.  So  it  would  seem  to  be  the 
present,  rule  that  covenants  in  the  lease  that  would  ordinarily  run 
with  the  land  run  with  the  reversion,  even  though  the  lessor  had 
only  a  title  by  estoppel.*    This  view  is  established  in  the  leading 

20.  Note:  L.R.A.1915C  211.  U.  S.  (L.  ed.)  822. 

1.  Northern  Pac.  R.  Co.  v.  McQure,       4.  Willcox  v.  Kehoe,  124  Ga.  484,  52 
•  N.  D.  73,  81  N.  W.  62,  47  L.R.A.  149.  S.  E.  896,  4  Ann.  Cas.  437,  4  LiLA, 

Note:  L.R.A.1915C  211,  224.  (N.S.)  467. 

2.  Northern  Pac.  R,  Co.  v.  McChire,       Note:  L.R.A.1915C  224. 

0  N.  D.  73,  81  N.  W.  62,  47  L.R.A.  149.       5.  Note:  L.R.AJ.915C  213. 

3.  Sheets  v.  Selden,  2  WaU.  177,  17       6.  Note:  L.R.A.1916C  213. 
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case  of  Jolly  v.  Arbuthnot  (4  De  G.  &  J.  224 ),  where  the  earlier  cases 
are  reviewed. 

131.  Necessity  for  Naming  ''Assigns''  ef  Lessor. — ^In  order  that  the 
right  to  enforce  a  covenant  on  the  part  of  the  lessee  may  pass  to 
the  transferee  of  the  reversion!  it  is  not  necessary,  according  to  the 
modem  view  at  least,  that  the  covenant  expressly  nm  to  the  lessor 
and  his  assigns.  The  English  statute  in  ttiis  respect  contained  no 
requirement  as  to  the  use  of  the  word  "assigns"  in  the  lease,  and  in 
view  of  the  fact  that  the  transferee  is  not  strictly  an  assignee  of  the 
contract  but  merely  a  grantee  of  the  reversion,  it  is  difficult  to  see 
why  there  should  be  any  such  requirement^  So  a  covenant  on  the 
part  of  the  lessor  may  run  with  the  reversion  so  as  to  bind  the 
transferee  of  the  reversion,  though  it  relates  to  a  thing  not  in  esse 
at  the  time  of  the  lease  and  though  the  covenant  does  not  in  express^ 
terms  bind  the  lessor  and  his  assigns.^  On  the  other  hand,  there 
is  authority  for  the  position  supposed  to  have  been  taken  in  the 
celebrated  Spencer  Case  '  that  in  order  that  the  burden  of  a  cove- 
nant by  the  lessor  may  run  with  the  reversion  and  bind  the  trans- 
feree of  the  reversion,  if  the  covenant  relates  to  a  thing  not  in  ease 
at  the  time  of  the  lease,  the  covenant  should  purport  to  bind  the 
lessor  and  his  assigns.^®  In  fact  under  the  modern  view  the  whole 
supposed  theory  of  the  effect  or  necessity  for  the  use  of  the  word 
''assigns"  to  enable  covenants  to  run  with  the  land  seems  to  be  no 
longer  recognized  as  of  any  material  value.^^ 

132.  Necessity  for  Seal  on  Lease. — ^Where  the  lease  is  not  under 
seal,  it  appears  that  the  statute  of  32  Hen.  VIII,  c.  34,  is  not 
applicable,  since  only  "indentures  of  lease"  are  within  the  term  of 
the  statute ;  hence  in  such  case  there  is  no  privity  of  contract  enabling 
the  transferee  of  the  reversion  to  sue  upon  the  covenants  in  the  lease.  ^^ 
That  such  is  the  effect  of  this  English  statute  has-  been  recognized 
in  this  country.^*  In  many  jurisdictions,  however,  in  this  country 
the  right  of  a  transferee  of  the  reversion  to  enforce  and  his  liability 
upon  agreements  in  the  lease  are  extended  to  all  leases,  including 
those  under  seal  as  well  as  those  not, under  seal.^^  In  case  of  a 
tenancy  from  year  to  year  created  otherwise  than  *by  a  lease  under 
seal,  the  English  courts  hold  that  the  payment  of  rent  by  the  lessee 
to  the  transferee  of  the  reversion,  coupled  with  the  fact  that  the 
latter  does  not  exercise  his  legal  right  to  terminate  the  tenancy  by 

7.  Note:  L,RJL.1915C  215.  11.  Note:  14  L.R.A.(N.S.)  185.    See 

8.  Note:  14  L.R.A.(N.S.)  187.  Covenants,  vol.  7,  pp.  1100,  llOL 

9.  Spencer's  Case,  5  Coke  16a,  1       12.  Note:  LJt.A.1915C  215. 
Smith  Lead.  Cas.  52, 15  Eng.  Rtd.  Cas.       13.  Sheets  v.  Selden,  2  Wall.  177, 
233.  17  U.  S.  (L.  ed.)  822. 

•10.  Hansen  v.  Meyer,  81  111.  321,  25       14.  Sheets  v.  Selden,  2  Wall.  177, 17 
Am.  Rep.  282.  U.  S.  (L.  ed.)  822. 

Note:  14  L.R.A.(N.S.)  188.  Note:  L.R.A.1915C  216. 
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notice,  gives  rise  to  an  implied  agreement  between  the  parties  that 
the  terms  of  the  old  tenancy  shall  govern  the  rights  and  liabilities 
of  the  transferee  and  the  lessee.  In  this  way  tibere  is  wrought  a 
practical  substitution  of  the  transferee  in  place  of  the  lessor.^*  It  is 
here  suggested  that  in  jurisdictions  where  the  courts,  by  reason  of 
the  wording  of  the  statutes  there  in  force,  are  inclined  to  follow  the 
strict  construction  of  the  English  courts,  the  injustice  might  be  avoided 
by  change  in  the  form  of  action.  If  the  action  is  for  rent,  it  could 
always  be  brought  in  such  form  that  it  would  be  based  upon  privity 
of  estate  without  reference  to  contract,  and  if  the  cause  of  action  is 
such  that  it  must  be  brought  upon  the  contract,  the  plan  of  bringing 
it  in  the  name  of  the  assignor  for  the  assignee  of  a  chose  in  action 
should  be  considered.  Also  the  question  may  be  materially  affected 
Hby  general  statutes  which  enable  the  assignee  of  a  chose  in  action 
to  sue  thereon  in  his  own  name.^* 

133.  Breaches  Occurring  Prior  to  Transfer  of  Reversion. — The  gen- 
eral rule  is  that  there  is  no  liability,  as  between  the  transferee 
of  the  reversion  and  the  lessee,  for  a  breach  of  covenant  occurring 
prior  to  the  transfer.^'  So  the  voluntary  transfer  of  the  reversion 
does  not  carry  with  it  the  right  to  sue  the  lessee  for  breaches  of  his 
covenants  or  agreements  which  occurred  prior  to  the  transfer,*®  and 
in  case  of  breaches  of  covenant  occurring  during  the  landlord's  life- 
time, his  heirs  as  the  transferees  of  the  reversion  do  not  succeed  to 
the  right  of  action  therefor,  but  such  right  remains  in  the  personal 
representatives.**  The  better  foundation  for  this  rule  seems  to  be 
that  the  party  owning  the  real  estate  at  the  time  of  the  breach  is 
ordinarily  the  one  injured  thereby.  Prima  facie,  he  is  the  party 
to  bring  the  action,  even  though  he  has  parted  with  the  real  estate, 
since  the  statute  32  Hen.  VIII,  c.  34,  and  state  statutes  of  a  similar 
import,  conferring  upon  a  grantee  of  the  reversion  the  right  to  enforce 
covenants  and  conditions  in  leases,  could  not  well  be  construed  as 
taking  away  from  the  transferor  his  right  of  action  for  an  injury 
causing  loss  to  him  personally  in  the  depreciated  value  of  the  prop- 
erty, and  giving  it  to  the  transferee,  who  has  suffered  no  loss.  This 
is  believed  to  be  the  correct  reason  for  the  rule,  since  it  is  founded 
on  reason,  and  its  application  does  not  lead  to  conclusions  that  have 
been  repudiated.*®  It  has  been  held,  however,  that  a  reason  for 
the  rule  is  the  doctrine  that  a  right  to  sue  on  a  chose  in  action  is 
not  transferable.*    The  most  familiar  application  of  the  above  rule 

16.  Note:  L.R.A.1915C  216.  1915C  207. 

16.  Note:  L.R.A.1915,C  216.  20.  Note:  L.R.A.1916C  246. 

17.  Note:  L.R.A.1915C  246.  1.  Note:  L.R.A.1915C  246.     As  re- 

18.  Barber  v.  Watch  HiU  Fire  Dist.,  gards  the  assignability  of  choses  in  ac- 
36  R.  I.  236,  89  AtL  1056,  Lit.A.  tion,  see  generally,  Assignments,  vo\. 
1915C  245.  2,  p.  595  et  seq. 

19.  Notes:   40  L.R.A.  342;   L.R.A. 
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is  that  the  transfer  of  the  reversion  does  not  cany  with  it  the  right 
to  rent  accrued  at  the  time  of  the  transfer.*  In  case  of  covenants 
or  agreements  broken  by  the  landlord  at  the  time  of  his  transfer 
of  the  reversion  the  general  rule  is  that  his  transferee  incurs  no 
liability  to  the  tenant  therefor.'  This  rule  is  applied  to  a  covenant 
of  the  lessor  to  improve  or  put  the  premises  in  repair  in  certain  speci- 
fied ways,  which  can  be  broken  but  once  and  which  was  broken  at 
the  time  of  his  transfer.* 

134.  Particular  Covenants  Considered  Generally. — ^No  precise  or 
exact  rule  has  been  enunciated  for  determining  what  particular  cove- 
nants run-  with  the  reversion.  It  is  usually  said  by  the  courts  that 
if  the  covenant  in  the  lease  will  be  of  benefit  either  to  the  landlord 
or  tenant  by  reason  of  hiS'  relation  to  the  particular  land,  then  it 
touches  or  concerns  the  land  so  as  to  run.*  But  such -a  rule  is  not 
always  easy  to  apply,  and  the  particular  cases  show  that  the  courts 
have  necessarily  used  considerable  discretion  in  deciding  what  par- 
ticular covenants  are  included.  The  enumeration  in  a  statute  of 
covenants  the  burden  or  benefit  of  which  will  run  with  the  reversion 
has  been  held  not  to  be  exclusive,  and  that  other  covenants  not  enu- 
merated may  do  so.*  Illustrative  of  covenants  whose  burden  has 
been  held  to  run  with  the  reversion  so  as  to  bind  the  transferee  is 
a  covenant  on  the  part  of  the  lessor  to  grind  for  the  tenant  grain 
raised  on  the  leased  premises ; '  also  illustrative  of  covenants  on  the 
part  of  the  lessee  the  benefit  of  which  have  been  held  to  run  with 
the  reversion  are  a  covenant  of  the  lessee  not  to  remove  straw  from 
the  premises;*  and  a  covenant  on  the  part  of  the  lessee  in  a  lease 
by  a  railroad  company  of  a  part  of  its  right  of  way  for  warehouse 
purposes  releasing  the  lessor  from  liability  or  to  save  it  harmless  for 
injuries  to  property  on  the  leased  premises  caused  by  a  fire.*  In 
another  part  of  this  article  is  discussed  the  question  as  to  by  and 
against  whom  the  following  covenants  may  be  enforced:. to  renew,** 
to  pay  rent,**  to  pay  taxes  and  assessments,**  to  pay  for  improve- 
ments erected  by  the  leasee^**  to  repair  or  keep  in  repair,*'*  to  deliver 

2.  See  infra,  par.  422.  7.  Note :  LR.A.1915C  222. 

3.  Note:  L.R.A.1915C  247.  8.  Note:  L.R.A.1915C  222. 

4.  Note :  L.R. A.1915C  247.  See  in-  9.  Northern  Pae.  R.  Co.  v.  McCIore, 
fra,  par.  575.  9  N.  D.  73,  81  N.  W.  52,  47  L.RJL 

5.  Willcox  V.  Kehoe,  124  Ga.  484,  149. 

52  S.  E.  896,  4  Ann.  Gas.  437, 4  L.R.A.  Note:  L.R.A.1915C  222. 

(N.S.)  466;  Northern  Pac.  R.  Co.  v.  10.  See  infra,  par.  402  et  seq. 

Mcaore,  9  N.  D.  73,  81  N.  W.  52,  47  11.  See  infra,  par.  421  et  seq. 

L.R.A.149.  12.  See  infra,  par.  314. 

Note:  L.R.A.1915C  216.  13.  See  infra,  par.  297. 

6.  Northern  Pac.  R.  Co.  v.  McClure,  14.  See  infra,  par.  575,  m  to  cove- 
9  N.  D.  73,  81  N.  W.  52,  47  L.R.A.  nants  of  the  landlord ;  and  par.  610,  as 
149.  to  covenants  of  the  tenant. 
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up  the  premises  in  a  partictilax  eondition/*  to  convey  to  the  lessee 
at  his  option,^*  for  quiet  enjoyment,^'  for  termination  of  lease,**  aa 
to  use  of  premises,**  to  insure,**  against  the  assignment  of  the  lease- 
hold,* or  subletting.* 

135.  Concerning  Land  Not  Included  in  Lease. — Sometimes  in  lead- 
ing land  the  lessor  enters  into  covenants  restricting  directly  or  indi- 
rectly the  use  of  other  lands  owned  by  him,  for  the  benefit  of  the 
land  leased.  Technically  such  covenants  are  deemed  personal  and 
do  not  run  with  the  transfer  of  such  other  lands  so  as  to  bind  a 
grantee  of  the  lessor;  in  such  a  case  there  is  not  a  transfer  of  a  rever- 
sion, and  technically  the  benefit  or  burden  of  a  covenant*  in  a  lease 
cannot  run  with  land  not  included  in  the  instrument  containing 
the  covenant.*  In  other  cases,  however,,  where  an  owner  of  a  build- 
ing leased  pfurt  of  it  and  covenanted  not  to  use  or  permit  the  use 
of  other  parts  of  the  building  for  a  business  rivaling  that  to  be  carried 
on  by  the  lessee,  a  second  lessee  or  grantee  of  the  entire  building 
who  had  actual  notice  of  the  covenant  in  the  earlier  lease  has  been 
restrained  from  carrying  on  a  rival  business.* 

136.  Covenant  to  Heat  Premises  or  Purchase  Merchandise  of 
Lessor. — ^A  covenant  on  the  part  of  the  lessor  to  furnish  heat  to  the 
buildings  upon  the  leased  premises,  for  the  use  of  the  lessee  during 
the  term,  runs  with  the  land,  so  that  the  transferee  of  the  reversion 
is  liable  to  the  lessee  for  a  breach  of  the  covenant.*  And  on  the 
theory  that  such  a  covenant  ran  with  the  reversion  and  bound  the 
transferee,  it  has  been  held  that  the  original  lessor  is  not  liable  for 
the  breach  of  such  a  covenant,  after  the  transfer,  to  an  employee  of 
the  lessee  who  receives  personal  injuries  on  account  of  the  premises 
not  being  properly  heated.*  In  England  the  owners  of  a  brewing 
or  distilling  business,  also  owning  licensed  hotel  or  saloon  property, 
in  the  letting  of  the  latter  property  have  inserted  in  their  leases  cove- 
nants on  the  part  of  the  lessee  to  purchase  from  the  lessor  beer  and 
liquors  to  be  sold  upon  the  premises.    In  such  a  case  it  is  held  that 

15.  See  infra,  par.  283.  5.  Glidden  ▼.   Second  Avenue  Inv. 

16.  See  infra,  par.  302  et  seq.  Co.,  125  Minn.  471,  147  N.  W.  668, 

17.  See  infra,  par.  259  et  seq.  L.R.A.1915C  190. 

18.  See  infra,  par.  630.  Note:  L.R.A.1915C  221. 

19.  See  infra,  par.  231.  See  infra,  par.  210,  as  to  the  agree- 

20.  See  infra,  par.  256.  ment  of  the  lessor  to  heat  the  premises 

1.  See  infra,  par.  326  et  seq.  generally,  and  par.  179,  as  to  his  failure 

2.  See  infra,  par.  375.  to  perform  his  agreement  as  an  evie- 

3.  Note :  L.R. A.  1915C  225,  854,  861.   tion. 

4.  Note:  L.R.A.1915C  861.  See  in-  6.  Glidden  ▼.  Second  Avenue  Inv. 
fra,  par.  258,  as  to  the  persons  by  and  Co.,  125  Minn.  471,  147  N.  W.  658, 
against  whom  restrictions  on  the  les-  L.R.A.1915C  190* 

sor's  use  of  other  premises  may  be  en- 
forced. 
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upon  a  sale  of  the  business  and  a  transfer  to.  the  purchaser  of  the 
reversion  in  the  lease,  the  benefit  of  the  covenant  to  purchase  runs 
with  the  reversion  and  may  be  enforced  by  the  transferee.^  In  this 
country  a  similar  practice  has  been  adopted  by  wholesale  liquor  deal- 
ers in  leasing  property  for  saloon  purposes.  The  questions  arising  in 
these  cases  have,  however^  generally  involved  the  validity  and  con- 
struction of  such  covenants  or  agreements  and  not  whether  they 
weie  binding  upon  an  assignee  of  the  leasehold  estate^^ 

VL  EsTOPPBL  TO  Dbny  Landlord's  Titlb 

Oeneral  Principles 

137.  In  General. — To  give  rise  to  the  estoppel  of  a  tenant  to  deny 
his  landlord's  title  it  must  first  be  shown  that  the  relation  of  land- 
lord and  tenant  in  fact  existed  between  the  parties  as  regards  the 
land  in  question,*  and  though  there  have  been  negotiations  between 
the  parties  looking  to  the  creation  of  the  relation,  if  the  proposed  ten- 
ant does  not  enter  as  tenant  but  notifies  the  other  party  before  enter- 
ing upon  the  land  that  he  will  not  take  possession  under  him,  the 
estoppel  will  not  arise.  ^*  8o  in  case  one  having  no  interest  in  the 
premises  demised  joins  in  the  lease  as  a  colessor,  it  has  been  held 
that  as  against  his  demand  for  a  share  of  the  rent,  the  lessee,  if  in 
fact  he  did  not  deal  with  him  as  a  party  in  interest,  is  not  estopped 
to  show  that  he  had  no  interest  in  the  land  and  was  not  in  fact  a 
colessor,  as  this  would  not  amount  to  a  denial  of  the  landlord's  title 
but  to  a  denial  that  as  to  such  party  the  lease  created  that  relation.  ^^ 
On  the  other  hand,  where  it  is  shown  that  the  relation  of  landlord 
and  tenant  existed  it  is  the  well  settled  general  rule  that  the  tenant 
is  estopped  to  deny  his  landlord's  title.^*    This  doctrine  may  be  traced 

7.  Note:  UR.A.1915C  221.  5  Pet  485,  8  U.  S.    (L.  ed.)   200; 

8.  See  infra,  par.  230.  Hughes  v.  Claxksville,  6  Pet  369,  8 

9.  Hughes  v.  ClarksviUe,  6  Pet  369,  U.  S.  (L.  ed.)  430;  Boone  v.  Chiles, 
8  U.  S.  (L.  ed.)  430;  Davis  v.  Dela-  10  Pet  177,  9  U.  S.  (L.  ed.)  402; 
ware;  etc.,  Canal  Co.,  109  N.  Y.  47,  15  Woodward  v.  Brown,  13  Pet.  1,  10  U. 
N.  E.  873,  4  A.  S.  R.  418;  Lockwood  S.  (L.  ed.)  31;  Walden  v.  Bodley,  14 
V.  Carter  Oil  Co.,  73  W.  Va.  175,  80  Pet.  156, 10  U.  S.  (L.  ed.)  398;  Lucas 
S.  E.  814,  52  L.R.A.(N.S.)  765.  v.  Brooks,  18  WalL  436,  21  U.  S.  (L. 

Notes:  89  A.  S.  R.  64;  52  L.R.A.  ed.)  779 ;  Blight  v.  Rochester,  7  Wheat. 

(N.S.)  766.  548,  5  U.  S.  (L.  ed.)  516;  Stott  v. 

10.  Nerhooth  v.  Althouse,  8  Watts  Rutherford,  92  U.  8. 107,  23  U.  S.  (L. 
(Pa.)  427,  34  Am.  Dec.  480.  ed.)  486;  Williams  v.  Morris,  95  U.  S. 

Note:  89  A.  S.  R.  66.  444,  24  U.  S.  (L.  ed.)  360;  Union  Pac. 

11.  Swint  v.  McCalmont  Oil  Co.,  R.  Co.  v.  Durant,  95  U.  S.  576,  24 
184  Pa.  St  202,  38  AtL  1021,  63  A.  U.  S.  (L.  ed.)  391;  Robertson  v.  Pick- 
S.  B.  791.  rell,  109  U.  S.  608,  3  8.  Ct.  407,  27 

12.  WDlison  v.  Watkins,  3  Pet.  43,  U:  8.  (L.  ed.)  1049;  Rector  ▼.  Gibbon, 
7  U.  8.  (L.  ad.)  596;  Peyton  v.  Stith,  111  U.  8.  276,  4  8.  Ct.  605,  28  U.  8.i 
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back  to  the  feudal  tenures^  when  the  connection  between  landlord 
and  tenant  was  much  more  intimate  than  it  is  at  present,  and  the 
latter  was  bound  to  the  former  by  ties  not  much  less  ^strict,  nor  much 
less  sacred,  than  those  of  allegiance  itself.^*  The  doctrine  is  not 
merely  technical  but  is  founded  in  public  convenience  and  policy, 
because  it  tends  to  encourage  honesty  and  good  faith  between  land- 
lord and  tenant,^^  and  is,  undoubtedly,  well  rooted  in  sound  morality. 

(L.  ed.)  427;  Goode  v.  Gaines,  146  U.  7  Cow.  (N.  Y.)  323, 17  Am.  Dec  517; 

S.  141,  12  S.  Ct.  839,  36  U.  S.  (L.  Jackson  v.  Rowland,  6  Wend.  (Nl  Y.) 

ed.)  664;  Tillotson  v.  Kennedy,  5  Ala.  666,    22   Am.   Dec.    657;    Springs   v. 

407,  39  Am.  Dec.  330 ;  Sims  v.  Glaze-  Schenck,  99  N.  C.  551,  6  S.  E.  405,  6 

ner,  14  Ala.  695,  48  Am.  Dec.  120 ;  A.  S.  R.  552 ;  Alexander  ▼.  Gibbon,  lib 

Pugh  V.  Davis,  103  Ala.  316,  18  So.  N.  C.  796,  24  S.  E.  748,  54  A.  S.  B. 

8,  49  A.  S.  R.  30;  Davis  v.  Williams,  757;  Shew  v.  CaU,  119  N.  C.  450,  26  S. 

130  Ala.  530,  30  So.  488,  89  A.  S.  R.  E.   33,  56  A.   S.   R.   678;   Butler  v. 

55,   54   L.R.A.    749;    Washington   v.  Cowles,  4  Ohio  205,  19  Am.  Dec.  612; 

Moore,  84  Ark.  220,  105  S.  W.  253,  Elwert  v.  Marley,  53  Ore.  591,  99  Pac. 

120  A.  S.  R.  29;  Hoen  v.  Simmons,  1  887,  101  Pac.  671,  133  A.  S.  R.  860; 

Cal.  119,  62  Am.  Dec.  291;  Camp  v.  Lashey   v.   Gaudrier,   3   Watts   &    S. 

Camp,  5  Conn.  291,.  13  Am.  Dec.  60;  (Pa.)  314,  38  Am.  Dec.  764;  Farmers' 

Ingram  v.  Little,  14  Ga.  173,  58  Am.  Deposit  Nat.  Bank  v.  Western  Pennsyl- 

Dec.  549;  Williams  v.  Cash,  27  Ga.  vania  Fuel  Co.,  215  Pa.  St.  115,  64 

507,  73  Am.  Dec.  739;  Beall  v.  Daven-  Atl.  374,  114  A.  S.  R.  949;  Givens  v. 

port,  48  Ga.  165,  15  Am.  Rep.  656;  MuUinax,  4  Rich.  L.   (S.  C.)  590,  65 

Hodges  V.  Waters,  124  Ga.  229,  52  S.  Am.  Dec.  706;  Whaley  v.  Whaley,  1 

E.  161,  110  A.  S.  R.  166,  4  Ann.  Cas.  Speer's  L.  (S.  C.)   225,  40  Am.  Dec. 

106,   1   L.R.A.{N.S.)    1181;   Beck   v.  594;  Williams  v.  Wait,  2  S.  D.  210, 

Minnesota,  etc.,  Co.,  131  la.  62, 107  N.  49  N.  W.  209,  39  A.  S.  R.  768 ;  Duke  v. 

W.  1032,  7  L,R.A.(N.S.)  930;  Cham-  Harper,  6  Yerg.  (Tenn.)  280,  27  Am. 

hers  V.  Peleak,  6  Dana  (Ky.)  426,  32  Dec.  462;  Rogers  v.  Waller,  4  Hayw. 

Am.  Dec.  78;  Farrow  v.  Edmundson,  4  (Tenn.)  205,  9  Am.  Dec.  758;  Camley 

B.  Mon.  (Ky.)  605,  41  Am.  Dec.  250;  v.  Stanfield,  10  Tex.  546,  60  Am.  Dec. 

Fowler   v.    Cravens,   3   J.   J.   Marsh.  219;  Fowler  v.  Simpson,  79  Tex.  611, 

(Ky.)  428,  20  Am.  Dec.  153;  Mattox  15  S.  W.  682,  23  A.  S.  R.  370;  Cobb 

V.  Helm,  5  Litt.   (Ky.)   185,  15  Am.  v.  Robertson,  99  Tex.  138,  86  S.  W. 

Dec.  64;  Heath  v.  Williams,  25  Me.  746,  87  S.  W.  1148, 122  A.  S.  R.  609; 

209,  43  Am.   Dec.  265;  Vrooman  v.  Greeno  v.  Mmison,  9  Vt.  37,  31  Am. 

McKaig,  4  Md.  450,  59  Am.  Dec.  85 ;  Dec.  605 ;  Emerick  v.  Lavener,  9  Grat. 

Bailey  v.  Kilbum,  10  Mete.   (Mass.)  (Va.)  220,  58  Am.  Dec.  217;  Doe  v. 

176,  43  Am.  Dec.  423;  Morse  v.  God-  Smythe,  4  M.  &  S.  347,  16  Rev.  Rep. 

dard,  13  Mete.   (Mass.)   177,  46  Am.  486,  11  Eng.  Rul.  Cas.  73;  Cooke  v. 

Dec  728;  Niles  v.  Rausford,  1  Mich.  Loxley,  5  T.  R.  4,  2  Rev.  Rep.  521, 

338,    51    Am.    Dec.    95;    Winston    v.  15  Eng.  Rul.  Cas.  297;  Delaney  v.  Fox, 

Franklin  Academy,  28  Miss.  118,  61  2  C.  B.  N.  S.  768,  89  E.  C.  L.  768, 

Am.  Dec.  540 ;   Young  v.   Smith,  28  26  L.  J.  C.  PI.  248,  15  Eng.  Rul.  Cas. 

Mo.  65,  75  Am.  Dec.  109 ;  Lansman  v.  299. 

Drahos,  10  Neb.  172,  4  N.  W.  956,  35       Notes:  69  Am.  Dec.  510;  39  A.  8.  R. 

Am.  Rep.  468:  Carson  v.  Broady,  56  770;  89  A.  S.  R.  64;  Ann.  Cas.  1912D 

Neb.  648,  77  N.  W.  80,  71  A.  S.  R.  101;  11  Eng.  Rul.  Cas.  74;  15  Eng. 

691;  Carpenter  v.  Thompson,  3  N.  H.  Rul.  Cas.  302,  305. 
204,  14  Am.  Dec  348;  Mica  Bank  v.       13.  Blight  v.   Rochester,   7   Wheat. 

Mersereau,  3  Barb.  Ch.  (N.  Y.)  528,  535,  5  U.  S.  (L.  ed.)  516. 
49  Am.  Dec.  189;  Jackson  v.  Harsen.       14.  Camp  v.  Campi  5  Conn.  291,  13 
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Actual  possession  being  of  immense  importance  in  leal  actions,  when 
that  is  gained;  by  thePtrost  implied  in  committing  it  to  the  tenant 
by  the  landlord,  the  latter  should  not  be  abused  by  treachery,  the  more 
dangerous  since  it  may  be  secret.^*  The  doctrine  extends  to  all  classes 
of  tenants;  whether  the  person  is  in  possession  as  a  tenant  at  will 
or  at  sufferance  the  consequence  is  precisely  the  same,^*  and  is  fully 
recognized  in  courts  of  equity  as  well  as  in  courts  of  law.^'  It  applies 
where  an  agent  executes  a  lease  in  his  own  name  as  lessor,  and  the 
lessee  is  estopped  to  deny  the  agent's  title,^^  and  where  a  tenant  accepts 
a  lease  from  one  claiming  to  act  as  agent  of  the  landlord,  the  tenant 
is  estopped  to  deny  the  authority  of  the  agent  for  the  same  reason 
by  which  he  is  estopped  to  deny  the  title  of  the  landlord.**  One 
who  enters  as  tenant  of  another,  under  an  agreement  to  pay  rent 
to  the  successful  party  in  an  ejectment  suit  then  pending,  cannot 
deny  his  landlord's  title  except  in  the  manner  pointed  out  by  the 
agreement,  as  in  other  respects  his  landlord's  title  is  admitted.'* 

138.  As  Affected  by  Description  or  Entry  under  Lease. — It  seems, 
if  the  land  in  question  was  not  actually  included  in  the  lands  leased 
to  the  tenant  though  adjoining  the  leased  lands,  that  the  tenant  if 
he  encroaches  on  such  adjoining  land  would  not  be  estopped  to  deny 
his  landlord's  title  to  the  encroachment.  It  has  been  held  that  the 
estoppel  does  not  relate  to  land  outside  the  demised  premises  and 
the  tenant  may  deny  the  landlord's  title  as  to  land  not  embraced 
in  the  lease,  but  it  would  be  otherwise  if  the  tenant  was  put  in 
possession  by  his  landlord  of  land  as  part  of  the  demised  premises, 
though  in  fact  they  were  not  included  in  the  land  described  in  the 
lease.*  Where  a  person  is  the  common  lessee  of  two  lessors  owning 
adjoining  tracts  of  land  and  enters  into  possession  of  land  as  a  part 
of  one  of  the  tracts,  though  in  fact  it  was  a  part  of  the  other  tract, 
and  the  owner  of  the  latter  tract  has  notice  of  the  character  in  which 
the  lessee  enters  into  and  holds  such  part,  it  has  been  held  that  the 
relation  of  landlord  and  tenant  is  not  created  as  between  the  common 
lessee  and  the  rightful  owner  of  such  part,  so  as  to  prevent  the  lessee 
from  denying  the  true  owner's  title  to  such  part,  and  disable  him 

Am.   Dec.   dO;   Rogers  v.   Waller,   4  749;    Rogers    v.    Waller,    4    Hayw. 

Hayw.  (Tenn.)  206,  9  Am.  Dec.  758;  (Tenn.)  205,  9  Am.  Dec.  758. 

Cooke  V.  Loxley,  5  T.  R.  4,  2  Rev.  Rep.  18.  Stott  v.  Rutherford,  92  U.   S. 

521, 15  Eng.  Rtil.  Cas.  297.  107,  23  U.  S.  (L.  ed.)  486. 

15.  Qivens  v.  Mullinaz,  4  Rich.  L.  Note :  89  A.  S.  R.  67,  73. 

(S.  C.)  590,  55  Am.  Deo.  706.  19.  Bailey    v.    Talbam,    10    Mete. 

16.  Camp  V.  Camp,  5  Coim.  291,.  13    (Mass.)  176,  43  Am.  Dee.  473. 

Ajn.  Dec.  60.  20.  Vrooman  v.  McKaig,  4  Md.  450, 

Notes:  89  A.  S.  R.  71;  Ann.  Cas.  59  Am.  Dec.  86. 

1912D  102.  Note:  89  A.  S.  R.  66. 

17.  Davis  V.  Williams,  130  A1&.  530,  1.  Notes:  89  A.  S.  R.  75;  52  L.R.A.. 
30  8o.  488,  89  A.  S.  R.  55,  54  L.R.A.  (N.S.)  766. 
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from  acquiring  title  for  the  benefit  of  himself  and  the  owner  of  the 
other  tract  through  his  continued  possession.*^ 

139.  As  Affected  by  Other  Principles  of  Public  Policy;  Invalidity 
of  Lease. — The  courts  in  some  cases  haVe  refused  to  give  operation  to 
the  general  rule  that  a  tenant  is  estopped  to  deny  his  landlord's 
title  on  the  ground  that  its  operation  would  contravene  under  the 
circumstances  other  principles  of  public  policy.'  Thus  it  is  held 
that  the  usurper  of  a  franchise,  the  exercise  of  which  without  author- 
ity is  made  a  misdemeanor,  cannot  claim  allegiance  from  a  lessee 
which  would  be  due  from  a  tenant  to  his  landlord,  and  therefore  the 
lessee  of  a  ferry,  when  sued  on  a  note  given  for  rent,  is  not  estopped 
from  setting  up  want  of  title  in  his  lessor  to  the  franchise.  As  was 
well  said  to  allow  the  principle  to  govern  a  case  like  the  present  would 
be  to  sacrifice  a  sound  legislative  policy  to  the  presumed  allegiance 
which  a  tenant  owes  his  landlord.*  And  the  doctrine  has  never 
been  considered  by  the  federal  supreme  court  as  applicable  to  leases 
by  railroad  corporations  of  their  roads  and  franchises.*  In  England 
it  is  held  that  though  simonical  presentations  are  against  public 
policy  as  evidenced  by  the  statute  directed  against  them,  still  there 
is  not  such  a  superior  public  policy  affecting  the  interest  of  the  com- 
munity at  large  arising  out  of  a  simonical  presentation  as  will  enable 
a  tenant  under  the  incumbent  of  glebe  lands  to  avoid  the  estoppel 
to  deny  his  landlord's  title  in  an  action  for  rent,  on  the  ground  that 
the  incumbent  was  simonically  presented.*  A  tenant  cannot  avoid 
the  efifect  of  a  lease  by  showing  that  it  \ras  taken  to  prevent  the  produce 
•of  the  land  from  being  taken  by  creditors.'  The  fact  that  the  lease 
under  which  the  tenant  enters  is  invalid  under  the  statute  of  frauds 
does  not  affect  the  estoppel.*  Where  a  lease  is  made  as  a  cloak  merely . 
for  a  usurious  contract  it  has  been  held  that  the  tenant  will  not 
be  estopped  to  deny  his  landlord's  title  and  set  up  a  superior  title 
in  himself.*  There  is  authority  for  the  position  that  where  land 
is  a  part  of  the  vacant  public  domain,  and  is  not  the  subject  of  lease 
without  right  from  the  state,  a  tenant  is  not  estopped  to  deny  his 

2.  Lockwood  v.  Caoter  Oil  Co.,  73       7.  Rankin  v.   Simpson,  19  Pa.   St 
W.  Va.  175,  80  S.  E.  814,  52  L.R.A.   471,  57  Am.  Dec.  668. 

(N.S.)   765.  Note:  89  A.  S.  R.  66. 

3.  Milton  V.  Haden,  32  Ala.  30,  70       8.  Note:  89  A.  S.  R.  67.    As  hereto- 
Am.  Dec.  523.  fore  shown  in  case  of  entry  under  a 

Note :  89  A.  S.  R.  72, 115.  lease  invalid  by  reason  of  the  statate 

4.  Milton  V.  Haden,  32  Ala.  30,  70  of  frauds  the  relation  between  the  par- 
Am.  Dec.  523.  ties  is  still  that  of  landlord  and  tenant. 

5.  Pullman's  Palace  Car  Co.  v.  Cen-  See  supra,  par.  49  et  seq. 

tral   Transp.   Co.,   139  U.   S.   60,  11       9.  Reich  v.  Cochran,  151  N.  Y.  122, 
S.  Ct.  489,  35  U.  S.  (L.  ed.)  69.  46  N.  E.  367,  56  A.  S.  R.  607,  37 

6.  Cooke  V.  Loxley,  5  T.  R.  4,  2  Rev.   L.R.A.  805. 

Rep.  521,  15  Eng.  Rul.  Cas.  297.  Note :  89  A.  S.  R.  68. 
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lessor's  title  and  to  show  that  the  title  is  in  the  government. ^^  So 
in  Pennsylvania  where  the  recognition  of  any  claim  to  lands  in 
Pennsylvania  under  Connecticut  titles,  the  state  of  Connecticut  hav- 
ing at  one  time  claimed  tiie  tide  to  and  right  to  grant  certain  lands 
in  Pennsylvania,  was  considered  against  public  policy,  the  courts 
refused  to  apply  the  estoppel  in  favor  of  a  landlord  who  based  his 
title  under  a  grant  from  the  state  of  Connecticut.^^  On  the  other 
hand,  where  there  was  no  positive  statute  which  made  the  lease 
unlawful,  and  the  government  impliedly  encouraged  the  occupation 
of  the  public  lands,  the  tenant  was  held  eetopped  to  set  up  tiUe  in  the 
government" 

140.  Duration  of  Estoppel. — ^A  person  once  a  tenant,  so  long  as  he 
remains  in  possession  of  the  land  demised,  must  be  deemed,  as  a 
general  rule,  to  remain  in  that  character,  unless  he  has  surrendered 
the  possession  to  the  landlord  or  its  equivalent  in  law,  so  as  to  sub- 
ject himself  to  the  rule  against  denying  his  landlord's  title;  the 
duration  of  the  estoppel  is  not  limited  to  the  expiration  of  the  term 
of  the  lease.^'  On  the  other  hand,  while  the  protection  of  landlords 
is  reasonably  insured  by  this  rule,  it  has  never  been  carried  so  far 
in  disregard  of  the  rights  of  the  tenant  as  to  operate  as  an  absolute 
estoppel  against  his  claim  of  title.  The  object  of  the  rule  being 
accomplished  by  the  tenant's  restoration  of  the  possession  to  the  land- 
lord, the  relation  between  them  is  functus  officio,  and  the  former 
tenant  may  controvert  the  title  under  which  he  held  without  any 
embarrassment,  except  so  far  as  a  presumption  may  be  derived  from 
his  implied  recognition  of  such  title.^*  As  said  by  Coke  (Co.  Lit. 
47b),  "If  a  man  take  a  lease  for  years  of  his  own  land  by  deed 
indented,  the  estoppel  doth  not  continue  after  the  term  ended.  For 
by  the  making  of  the  lease  the  estoppel  doth  grow,  and  consequently, 
by  the  end  of  the  lease  the  estoppel  determines." 

141.  Mutuality  of  Estoppel. — This  estoppel  to  deny  a  landlord's 
title  is  as  a  usual  rule  mutual,  and  prevents  the  landlord,  or  those 
claiming  under  him  subject  to  the  tenant's  rights,  to  deny  the  land- 
lord's title  for  the  purpose  of  ejecting  the  tenant,  and  may  be  made 
available  to  enable  a  tenant  to  eject  the  landlord,  who  will  not  be 
permitted  to  deny  that  he  had  titie  and  that  consequently  the  tenant 

10.  Note:  89  A.  S.  B.  69,  74.  52  Am.  Dec.  221;  Camp  ▼.  Camp,  5 

11.  Milton  V.  Radin,  32  Ala.  30,  70  Conn.  291,  13  Am.  Dec.  60;  Heath  v. 
Am.  Dec.  523  (referring  to  Pennsyl-  Williams,  25  Me.  209,  43  Am.  Dec. 
vania  case).  265;    Boston    v.    Binney,    11    Pick. 

.  12.  Note:  89  A  S.  B.  75.  (Mass.)   1,  22  Am.  Dec.  353;  Utica 

13.  Gamp  v.  Camp,  5  Conn.  291, 13  Bank  v.  Mersereau,  3  Barb.  Cb.  (N. 
Am.  Dec.  60.  Y.)  528,  49  Am.  Dec.  189. 

Notes:  13  Am.  Dec.  71;  89  A.  S.  R.  Notes:  89  A.  S.  R.  98;  1  L.R.A.  607; 
96,  97;  15  Eng.  Rul.  Cas.  306.  15  Eng.  Rul.  Cas.  305,  306. 

14.  Smith  v.  Mnndy,  18  Ala.  182, 
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was  without  title.^*  However,  as  against  peraons  daiming  under 
the  landlord,  this  doea  not  preclude  a  purchaser  at  an  execution  sale 
upon  a  judgment  against  the  landlord,  which  constituted  a  lien  on 
the  land  at  the  time  of  the  lease,  from  recovering  possession  from 
the  tenant,  as  the  execution  sale  carried  the  title  superior  to  the  lease 
and  thereby  terminated  it.^*  Since  estoppels  ou^t  to  be  mutual,  it 
seems  that  if  a  lease  is  made  by  one  who  is  not  competent  to  con- 
tract, so  that  there  can  be  no  estoppel  against  such  lessor,  then  the 
cenant  is  not  estopped.^^ 

142.  Attornment  to  Third  Person;  Eviction. — ^The  attornment  of 
a  tenant  to  a  stranger  is,  as  a  general  rule,  void  unless  it  be  made 
with  the  consent  of  the  landloid,  or  pursuant  to  or  in  consequence 
of  the  judgment  of  a  court  of  law  or  the  order  or  decree  of  a  court 
of  equity,  and  will  not  enable  the  tenant  to  set  up  the  title  of  such 
third  person,  in  opposition  to  the  title  of  his  landlord.^^  So  where 
a  tenant  wrongfully  attorns  to  a  third  person  it  is  ineffectual  in 
itself  to  render  the  continued  possession  adverse  to  the  landlord,^* 
or  to  affect  the  continuity  of  the  landlord's  possession.**  So,  where 
one  is  in  adverse  possession  of  land,  against  the  true  owner,  and  rents 
it  to  a  tenant,  avowedly  in  his  character  of  adverse  holder,  the  tenant 
cannot  attorn  to  the  true  owner  or  deny  the  adverse  possession  of 
his  landlord.^  On  the  other  hand,  if  a  tenant  has  been  duly  evicted 
under  a  title  paramount  to  that  of  his  landlord,  he  may  then  attorn 
to  or  re-enter  under  the  owner  of  such  title  or  seek  shelter  under 
such  title,  and  the  Estoppel  to  deny  his  landlord's  title  will  thereafter 
cease.*    Allegiance  on  the  part  of  the  tenant  and  protection  on  the 

16.  Davis  V.  Williams,  130  Ala.  530,  Blanchard  v.  Tyler,  12  Mich.  339,  86 

80  So.  488,  89  A.  S.  R.  55,  54  L.R.A.  Am.  Dec.  57;  Jackson  v.  Delancy,  13 

749;  Duke  v.  Harper,  6  Yerg.  (Tenn.)  Johns.  (N.  Y.)  537,  7  Am.  Dec.  403; 

280,  27  Am.  Dec.  462.  Jackson  v.  Miller,  6  Wend.  (N.  Y.)  228, 

16.  Locke  v.  Coleman,  2  T.  B.  Mon.  21  Am.  Dec.  316 ;  Fowler  v.  Simpson, 
(Ky.)  12,  15  Am.  Dec.  118.  79  Tex.  611, 15  S.  W.  682,  23  A.  S.  R. 

17.  Note :  89  A.  S.  R.  68.  370. 

18.  Woodward  v.  Brown,  13  Pet.  1,  Note :  89  A.  S.  R.  lOL 

10  U.  S.    (L.  ed.)   31    (holding  that  19.  Jackson   v.  Delancy,  13  Johns, 

when  the  marshal  of  the  District  of  (N.  Y.)  537,  7  Am.  Dee.  403;  Doak  v. 

Columhia  having  a  writ  of  habere  fa-  Donelson,  2  Yerg.  (Tenn.)  249,  24  Am. 

cias  possessionem  for  the  west  half  of  Dec.  485. 

a  lot  in  the  city  of  Washington  took  20.  Cobb  v.  Robertson,  99  Tex.  138, 

possession  of  the  east  half  of  the  lot,  86  S.  W.  746,  87  S.  W.  1148, 122  A.  S. 

and   the   tenant   of  the   persons  who  R.  609. 

claimed  to  be  the  owners  of  the  lot  at-  1.  Smith  v.  Granberry,  39  Ga.  381, 

tomed  to  the  plaintiffs  in  the  writ,  such  99  Am.  Dec.  464. 

attornment  was  without  authority,  and  2.  Fowler  v.  Cravens,  3  J.  J.  Marsl). 

was  void) ;  Chambers  v.  Pleak,  6  Dana  (Ky.)  428,  20  Ajb.  Dec  153;  Lunsford 

(Ky.)  426,  32  Am.  Dec.  78;  Foster  v.  v.  Turner,  5  J.  J.  Marsh.  (Ky.)  104, 

Morris,  3  A.  K.  Marsh.  (Ky.)  609,  13  20  Am.  Dec.  248;  (Jore  v.  Stevens,  1 

Am.  Dec.  205;  Fowler  v.  Cravens,  3  J.  Dana   (Ky.)   201,  25  Am.  Dec.  141; 

1,  Marsh.  (Ky.)  428,  20  Am.  Dec.  153;  Nashua  Lights  etc.,  Co.  v.  Franoestown^ 
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part  of  the  landlord  are  correlative  and  ciDextensive ;  and  whenever 
it  is  ascertained,  by  a  competent  judgment  or  decree,  that  the  land- 
lord's title  is  insufficient  for  the  security  of  the  tenant,  the  relation 
between  them  may  be  renounced,  and  the  tenant  may  protect  him- 
self by  taking  shelter  under  the  paramount  title.'  In  this  respect, 
a  judgment  of  eviction  against  the  tenant  would  be  as  effectual  as 
an  actual  eviction.  The  judgment  would  entitle  the  successful  party 
to  the  possession  by  entry  without  process,  and  the  tenant  not  only 
may  but  should  submit,  without  requiring  actual  force  to  evict  him.^ 
And  according  to  the  better  view  where  a  lessee,  to  prevent  being 
actually  expelled  from  the  demised  premises,  yields  the  possession 
thereof  and  attorns,  in  good  faith,  to  one  having  a  paramount  title 
to  his  lessor,  and  a  right  to  immediate  possession,  it  is  equivalent 
to  an  actual  ouster.  In  such  a  case  the  tenant  cannot  lawfully  hold 
against  the  title  of  such  party,  and  he  is  not  bound  to  hold  unlaw- 
fully, and  subject  himself  to  an  action,  and  is  not,  therefore,  com- 
pellable to  resist  such  entry.*  In  England,  however,  it  is  held  that 
the  payment  by  a  tenant  of  rent  to  a  person  other  than  the  person 
who  let  him  into  possession  under  a  threat  of  expulsion  does  not 
amount  to  a  constructive  eviction  so  as  to  affect  the  estoppel,  and 
permit  the  tenant  to  set  up  the  superior  title  of  such  claimant.*  Where 
a  lease  ia  subject  to  a  prior  mortgage  and  the  mortgagee  exercises 
his  right  to  enter,  the  tenant's  attornment  to  the  mortgagor  is  no 
violation  of  the  principle  which  estops  a  tenant  from  denying  his 
landlord's  title.  Such  entry  is  equivalent  to  an  eviction  by  title  pai*a- 
mount,'  and  an  entry  by  an  execution  creditor  of  the  lessor  after 
levy  on  the  premises,  with  a  threat  to  eject  the  tenant  unless  he 
attorns  to  him,  and  an  agreement  by  the  tenant  to  hold  under  sucli 
creditor,  constitute  an  eviction  under  this  rule,  though  not  a  technical 
eviction.®  However,  where  a  tenant  relies  on  an  ouster  in  pais,  with- 
out judgment,  he  has  the  burden  of  proving  the  validity  of  the  elder 

etc.,  Co.,  74  N.  H.  511,  69  Atl.  883, 18  (Mass.)  177,  46  Am.  Dec  728;  Nashua 

L.R.A.(N.S.)  396;  Delaney  v.  Fox,  2  Light,  etc.,  Co.  v.  Francestown,  etc., 

C.  B.  N.  S.  768,  89  E.  C.  L.  768,  26  L.  Co.,  74  N.  H.  511,  69  Atl.  883,  18 

J.  C.  PL  248, 15  Eng.  Rul.  Cas.  299.  L.R.A.(N.S.)  396. 

Notes:  80  A.  S.  B.  80,  99;  15  Eng.  Note:  18  L.R.A.(N.S.)  396. 

Rul.  Cas.  303,  306.  6.  Delaney  v.  Fox,  2  C.  B.  N.  S. 

3.  Lunsford  v.  Turner,  5  J.  J.  768,  89  E.  C.  L.  768,  26  L.  J.  C.  PL 
Marsh.  (Ky.)  104,  20  Am.  Dec.  248.  248,  15  Eng.  Rul.  Cas.  299. 

4.  Gore  v.  Stevens,  1  Dana  (Ky.)  7.  Magill  v.  Hinsdale,  6  Conn.  464a, 
201,  25  Am.  Dee.  141;  Chambers  v.  16  Am.  Dec.  70;  Anderson  v.  Bobbins, 
Pleak,  6  Dapa  (Ky.)  426,  32  Am.  Dec.  82  Me.  422,  19  AtL  910,  8  L.R.A.  568; 
78;  Lunsford  V.  Turner,  5  J.  J.  Marsh.  Smith  v.  Shepard,  15  Pick.  (Mass.) 
(Ky.)  104,  20  Am.  Dec.  248.  147,  25  Am.  Dec.  432;  Morse  v.  God- 

5.  Merryman  v.  Bourne,  9  WalL  dard,  13  Mete.  (Mass.)  177,  46  Am. 
592,  19  U.  S.  (L.  ed.)  683;  Smith  v.  Dec.  728. 

Shepard,  15  Pick.  (Mass.)  147, 25  Am.  8.  George  v.  Putney,  4  Cush. 
Dec.  432;  Morse  v.  Goddard,  13  Mete.    (Mass.)   351,  50  Am.  Dec.  788. 
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title,  the  actual  entry  under  it,  and  that  he  acted  in  good  faith,  and 
without  collusion  with  the  party  entering.* 

143:  Purchase  of  Adverse  Title. — ^There  is  authority  for  the  posi- 
tion that  there  is  such  a  confidential  relation  between  a  tenant  and 
his  landlord  as  will  preclude  the  tenant  from  purchasing  an  adverse 
title,  without  notice  to  his  landlord,  and  that  where  he  does  so  it 
will  be  presumed  that  his  purchase  was  made  for  the  benefit  of  and 
to  protect  the  landlord's  possession.**  On  the  other  hand,  according 
to  the  better  view,  the  relation  does  not  itself  preclude  a  tenant  from 
purchasing  a  title  adverse  to  that  of  his  landlord;  while  there  are 
fiduciary  relations  where  one  may  not  purchase  and  hold  for  him- 
self an  adverse  interest,  but  the  purchase  will  inure  to  the  benefit 
of  the  person  toward  whom  he  holds  the  confidential  relation,  the 
relation  of  landlord  and  tenant  does  not  as  a  general  rule  fall  within 
this  class.**  And,  a  fortiori,  if  a  lessee  under  a  defective  title  is 
disturbed  by  a  party  having  a  paramount  title,  he  is  not  restrained 
by  his  lease  from  purchasing  the  paramount  title,  without  the  con- 
sent of  his  lessor,  although  he  had  not  been  evicted  or  ousted.*'  So 
it  has  frequently  been  held  that  a  tenant  after  the  termination  of 
the  tenancy  and  the  surrender  of  possession  to  his  landlord  is  no 
longer  estopped  to  deny  his  landlord's  title  and  may  then  set  up  an 
adverse  title  purchased  by  him ;  *•  but  unless  he  has  been  evicted  by 
the  owner  of  the  paramount  title  or  has  surrendered  possession  to 
bis  landlord,  he  cannot  after  purchase  of  such  title  set  it  up  against 
his  landlord,*^  and  it  has  been  held  that  a  tenant  who  acquires  an 
outstanding  title  to  an  undivided  interest  from  a  third  person  cannot 
maintain  partition  without  having  surrendered  possession  to  the  land- 
lord.** As  a  general  rule  a  tenant  cannot  use  his  possession  as  a 
basis  to  acquire  title  to  public  lands  as  an  actual  settler,  and  there- 
upon found  a  claim  hostile  to  his  landlord,  but  any  title  which  he 
obtains  in  his  own  name  by  means  of  his  personal  residence  upon 

9.  Morse    v.    Goddard,    13    Mete.       Notes:  89  A.  S.  R.  79;  11  Eng.  Rul. 
(Mass.)   177,  46  Am.  Dec.  728.  Cas.  77. 

10.  Lansman  v.  Drahos,  10  Neb.  172,       14.  WiDiams  v.  Morris,  95  U.  S.  444, 
4  N.  W.  966,  35  Am.  Rep.  468.  24  U.  S.  (L.  ed.)  360;  Barlow  ▼.  Dahm, 

Note:  89  A.  S.  R.  79.  97  Ala.  414,  12  So.  293,  38  A.  S.  R. 

11.  Gable   v.   Wetherhoth,   116   HI.  192;  Brown  v.  Keller,  32  HI.  151,  83 
313,  6  N.  E.  453,  56  Am.  Rep.  774.       Am.  Dec.  258;  Farrow  v.  Bdmundson, 

Notes:  89  A.  S.  R.  79;  11  Eng.  Rul.  4  B.  Mon.   (Ky.)   605,  41  Am.  Dec. 

Cas.  77.  250;    Bailey    v.    Kilbum,    10    Mete. 

12.  George    ▼.     Putney,    4     Cusb.  (Mass.)  176,  43  Am.  Dec.  423;  George 
(Mass.)  351,  50  Am.  Dec.  788.  v.  Putney,  4  Cusb.  (Mass.)  351,  50  Am. 

18.  Gable  v.    Wetherboth,   116   HI.  Dec.  788 ;  Lausman  v.  Drabos,  10  Neb. 

313,  6  N.  E.  453,  56  Am.  Rep.  774;  172,  4  N.  W.  956,  35  Am.  Rep.  468; 

Fowler  v.    Cravens,   3   J.   0.   Marsh.  Blake  v.  Howe,  1  Aikens  (Vt.)   306, 

(Ky.)  428,  20  Am.  Dec.  153;  George  15  Am.  Dec.  681. 
V.  "Putney,  4  Cusb.   (Mass.)   351,  50       Note:  89  A.  S.  R.  79. 
Am.  Dec.  788.  15.  Barlow  v.  Dabm,  97  Ala.  414, 12 
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the  land  he  holds  for  the  benefit  of  his  landlord.^*  This  doctrine 
has  been  applied  where  persons  holding  lands  in  the  Hot  Springs 
Keserration  as  lessees  acquired  title  under  the  Federal  Act  of  1877, 
March  3;  from  the  commissioners  appointed  to  settle  and  determine 
claims  and  they  were  decreed  to  hold  the  title  so  acquired  in  trust 
for  their  lessors^  who  were  equitably  entitled  to  have  their  claims 
recognized  by  the  commissioners.^^  So  where  tenants  of  a  wharf 
obtained  from  the  state  the  right  to  build  a  pier  attached  thereto 
upon  their  claim  as  ''lessees  having  the  same  rights  and  privileges  as 
the  owners  of  the  soil/'  they  were  held  to  be  estopped  to  set  up  any 
right  to  the  pier  against  tiieir  landlord  except  under  the  lease.^^ 
On  the  other  hand,  under  the  provisions  relating  to  town  sites  in  the 
Atoka  Agreement  between  the  United  States  and  the  Choctaw  and 
Chickasaw  tribes  (Act  of  June  28,  1898,  c.  517 ;  30  Stat  495,  505, 
508),  conferring  the  preferential  right  to  purchase  improved  town 
lots  upon  the  owner  of  permanent,  substantial,  and  valuable  improve^ 
ments,  without  regard  to  ihe  lawfulness  or  unlawfulness  of  the  pre- 
vious possession  of  the  land  by  the  owner  of  the  improvements,  it 
has  been  held  that  a  tenant,  under  a  lease  from  a  nonresident  having 
no  rights  in  a  lot,  who  was  the  owner  of  the  improvements  erected 
by  him,  could  acquire  as  owner  of  the  improvements  title  to  the  lot 
for  his  own  benefit.** 

144.  Effect  of  Paramount  Title  Being  in  Tenant. — The  general 
rule  that  a  tenant  is  estopped  to  deny  his  landlord's  title  precludes 
him  while  the  tenancy  exists  from  setting  up  title  in  himself,**  and 
according  to  the  better  view,  even  after  the  expiration  of  the  term 
of  the  lease,  the  tenant  must  surrender  the  possession  to  his  land- 
lord before  he  will  be  permitted  to  set  up  title  in  himself.*  So  where 
under  an  execution  against  the  defendant,  lands  in  which  he  had 
a  right  of  homestead  were  sold,  and  subsequently  he  took  a  lease 
of  such  lands  from  the  purchaser  and  after  the  expiration  of  the 
term  thereof  continued  in  possession,  it  was  held  that  while  he  was 
not  estopped  from  claiming  homestead  in  the  lands  he  could  not  set 
up  that  defense  to  an  action  by  his  landlord  to  recover  possession 

So.  293,  38  A.  8.  E.  192.    See  gener-  467,  36  S.  a.  393,  60  U.  S.  (L.  ed.) 

ally,  PARTrnoN.  752. 

16.  Pickett  V.  Ferguson,  46  Ark.  20.  Rigg  v.  Cook,  4  Oilman  (HI.) 
177,  55  Am.  Rep.  545.  336,  46  Am.  Dee.  462;  Emerick  v.  Tav- 

17.  Rector  v.  Gibbon,  111  U.  S.  276,  ener,  9  Grat.  (Va.)  220,  58  Am.  Dec 
4  S.  Ct.  605,  28  U.  S.  (L.  ed.)  427;  217. 

Goode  V.  Gaines,  145  U.  S.  141,  12  S.  Note:  89  A.  S.  R.  80 

Ct.  839,  36  U.  S.  (L.  ed.)  654.  1.  Smith  v.  Mundy,  18  Ala.  182,  52 

18.  Bedlow  V.  New  York  Floating  Am.  Dec.  221;  Utiea  Bank  v.  Merser- 
Dry-Dock  Co.,  112  N.  Y.  263, 19  N.  E.  ean,  3  Barb.  Ch.  (N.  Y.)  528,  49  Am. 
800,  2  L.R.A.  629.  Dec.  189 ;  Abbott  v.  Cromartie,  72  N- 

19.  Johnson  v.   Riddle,   240   U.    S.  C.  292,  21  Am.  Rep.  457. 
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thereof.*  On  the  other  hand,  after  the  term  of  a  lease  has  expired 
there^  is  authority  for  the  position  that  the  tenant  if  he  was  in  fact 
the  rightful  owner,  no  title  or  right  to  possession  heing  in  the  land- 
lord, may  set  up  his  own  title  without  restoring  possession,  Upon  the 
ground  tiiat  it  would  be  idle  to  compel  a  party  to  go  out  of  posses- 
sion, where  he  could  turn  around  and  recover  it  back  upon  the  title 
and  hold  the  person  to  whom  he  had  restored  it  as  a  wrongful  occu- 
pant.* 

145.  Effect  of  Fraud,  Misrepresentation  or  Mistake. — ^The  applica- 
tion of  the  principle  that  a  tenant  is  estopped  to  deny  his  landlord's 
title  is  restricted  to  cases  in  which  the  lease  has  been  fairly  obtained, 
and  a  lease  obtained  through  fraud  and  misrepresentation  will  not 
prevent  the  lessee  from  contesting  the  title  of  the  lessor.*  This  is  a 
well  settled  doctrine  resting  on  the  most  satisfactory  grounds.  The 
relation  of  landlord  and  tenant  arises  out  of  contract,  and  this, 
like  other  contracts,  is  vitiated  by  fraud,  overreaching  or  imposition. 
Therefore  if  fraud  is  used  to  induce  the  tenant  to  accept  tibie  lease 
no  estoppel  arises.*  The  same  view  is  taken  where  the  lessee  accepts 
the  lease  through  mutual  mistake  as  to  his  title.*  Thus  a  tenant 
may  dispute  his  landlord's  title  by  showing  that  he  was  led  to  acknowl- 
edge the  tenancy  under  a  misapprehension  as  to  such  title,  and  tliat 
he  was,  at  the  time  of  his  acknowledgment  of  said  title,  actually  in 
possession  as  tenant  of  another.^  The  fact  that  the  tenant  had 
before  the  lease  a  better  title  than  his  landlord  does  not  create  a 
presumption  of  fraud,  or  that  the  lease  was  accepted  by  mistake, 
so  as  to  enable  the  tenant  on  such  ground  ,to  deny  his  landlord's 
title,*  and,  a  fortiori,  mere  ignorance  of  a  better  title  outstanding  is 
not  suflSdent  to  allow  the  lessee  afterwards,  without  surrendering  pos- 
session or  attorning  to  the  holder  of  the  better  title,  to  escape  the 
estoppel  and  defeat  his  lessor  by  proving  the  existence  of  such  better 
title.*  The  fact  that  the  lease  was  accepted  under  a  mistake  of  law 
does  not  relieve  the  tenant  from  the  effect  of  the  estoppel,  for  the 

2.  Abbott  V.  Cromartie,  72  N.  C.  292,  404 ;  89  A.  S.  R.  69,  95, 103 ;  1  L.R.A. 
21  Am.  Rep.  457.  (N.S.)  1182;  4  Ann.  Cas.  110;  Ann. 

3.  FuUer  v.  Sweet,  30  Mich.  237,  18  Cas.  1913A  1069. 

Am.  Rep.  122.  5.  Note:  13  Am.  Dec.  69. 

4.  Milton  V.  Haden,  32  Ala.  30,  70  6.  Givens  v.  Mullinax,  4  Rich.  L. 
Am.  Dec.  523;  Blankenship  v.  Black-  (S.  C.)  590,  55  Am.  Dec.  706;  Swift 
well,  124  Ala.  355,  27  So.  551,  82  A.  v.  Dean,  11  Vt.  323,  34  Am.  Dec.  693. 
S.  R.  175;  Tison  v.  Yawn,  15  Ga.  491,  Notes:  13  Am.  Dee.  69;  4  Ann.  Cas. 
60  Am.  Dec.  708;  Hall  v.  Benner,  1  110. 

Pen.  &  W.   (Pa.)   402,  21  Am.  Dec.  7.  Swift  v.   Dean,  11  Vt.  323,  34 

394;  Givens  v.  Mullinax,  4  Rich.  L.  Am.  Dec.  693. 

(S.  C.)  590,  55  Am.  Dec.  706;  Wil-  8.  Williams  v.  Wait,  2  S.  D.  210, 

Hams  V.  Wait,  2  S.  D.  210,  49  N.  W.  49  N.  W.  209,  39  A.  S.  R.  768. 

209,  39  A.  S.  R.  768.  Note:  89  A.  S.  R.  95. 

Notes:  13  Am.  Dec.  69;  21  Am.  Dec.  9.  Note:  13  Am.  Dec.  69. 
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presumption  that  every  one  is  presumed  to  know  the  law  applies  in 
such  a  case.*^  Where  the  owner  of  land  is  by  fraud  induced  to 
convey  his  land  to  the  grantee  and  he  then  accepts  a  lease  from  the 
grantee,  and  no  other  fraud  is  shown  except  that  affecting  the  con- 
veyance; it  has  been  held  that  this  is  not  such  a  fraud  in  the  procure- 
ment of  the  lease  as  will  enable  the  tenant  to  deny  his  landlord's 
title." 

Effect  of  Prior  Possession  of  Lessee 

146.  Majority  View. — ^There  is  some  conflict  in  the  decisions  upon 
the  point  as  to  whether,  when  one  who  is  already  in  possession  of 
land  accepts  a  lease  thereof  from  a  claimant  of  the  same  from  whom 
he  did  not  receive  the  possession,  he  is  or  is  not  estopped  from  deny- 
ing the  title  of  such  claimant;  and  whether  if  he  is  estopped,  such 
estoppel  endures  after  the  expiration  of  his  term.  The  difficulty 
upon  this  head  arises  from  the  fact  that  the  estoppel  of  a  tenant  to 
deny  his  landlord's  title  is  commonly  founded  upon  the  position  that, 
having  received  the  possession  under  such  title,  he  is  bound  in  equity 
and  good  conscience  to  restore  the  possession  to  him  from  whom  he 
had  it,  before  he  undertakes  to  dispute  the  title.  This  ground  fails 
apparently  where  the  tenant  is  already  in  possession,  pei'haps  under 
a  different  title.  Irrespective  of  this  consideration,  however,  the  rule 
(hat  one  who  goes  into  possession  as  a  tenant  of  another  is  estopped 
to  deny  the  title  of  his  landlord,  in  the  majority  of  jurisdictions, 
applies  equally  to  a  case  where  the  tenant  was  in  possession  at  the 
time  of  the  making  of  the  lease  as  well  as  where  he  takes  possession 
under  and  by  virtue  thereof,"  and  the  same  rule  is  recognized  in 
equity.**  The  basis  of  this  view  seems  to  be  that  where  one  in  pos- 
session accepts  a. lease  from  a  party  who  did  not  give  him  the  posses- 
sion originally,  it  is  tantamount  to  a  surrender  of  the  premises  and 
an  acceptance  of  them  again  at  the  hands  of  the  new  lessor.  In 
other  words,  he  voluntarily  abandons  his  original  possession  and  comes 
into  a  fresh  possession  under  the  lease.**    The  estoppel,  though  the 

10.  Elwert  v.  Marley,  53  Ore.  591,  1913 A  1065  j  Elwert  v.  Marlev,  53  Ore. 
99  Pac.  887, 101  Pac.  671, 133  A.  S.  B.  591,  99  Pac.  887,  101  Pac.  671,  133 
850.  A.  S.  R.  850;  Williams  v.  Wait,  2  S. 

11.  WiUiams  v.  Wait,  2  S.  D.  210,  D.  210,  49  N.  W.  209,  39  A.  S.  R.  768 ; 
49  N.  W.  209,  39  A.  S.  R.  768.      •         Emerick  ▼•   Tavener,  9   Grat    (Va.) 

12.  Lucas  V.  Brooks,  18  Wall.  436,  220,  58  Am.  Dec.  217. 

21  U.  S.  (L.  ed.)  779;  Hodges  v.  Wat-  Notes:  13  Am.  Dec.  69;    89  A.  S.  R. 

ere,  124  Ga.  229,  52  S.  E.  151,  110  A.  94;  1  L.R.A.(N.S.)  1181;  4  Ann.  Cas. 

S.  R.  166,  4  Ann.  Cas.  106,  1  L.R.A.  108;  Ann.  Cas.  1913A  1069;  11  Eng. 

(N.S.)  181;  Carson  v.  Broady,  56  Neb.  Rul.  Cas.  76. 

648,  77  N.  W.  80,  71  A.  S.  R.  691;  18.  Eraeriek    t.    Tavener,    9    Grat. 

Abbott  V.  Cromartie,  72  N.   C.  292,  (Va.)  220,  58  Am.  Dec.  217. 

21  Am.  Rep.  457;  Lynch  v.  Perryman,  14.  Note:  13  Am.  Dec.  69. 
29  Okla.  615,  119  Pac.  229,  Ann.  Cas. 
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tenant  was  in  possession  at  the  time  he  accepted  the  lease^  is  generally 
held  to  continue  after  ^e  term  of  the  lease  until  the  tenant  has 
surrendered  possession.^* 

H7.  Application  of  Kajority  View. — ^Where,  under  an  execution, 
land  in  which  the  defendant  was  entitled  to  a  homestead  was  sold 
and  he  accepted  a  lease  from  the  purchaser,  it  has  been  held  that 
after  the  term  of  the  lease  he  was  estopped  to  deny  the  purchas- 
er's title  and  set  up  his  homestead  rights  without  first  surrender- 
ing the  possession.^^  So  it  has  been  held  that  a  tenant  cannot 
dispute  the  landlord's  title  in  an  action  to  recover  possession  of  the 
leased  premises,  though  he  did  not  receive  such  possession  from  his 
landlord,  by  evidence  tending  to  prove  that  while  he  was  himself 
the  owner  and  in  possession  of  the  property,  he  and  his  wife  were 
by  fraud  and  duress  induced  to  execute  a  conveyance  thereof  to  the 
plaintiff,  after  which  he  accepted  a  lease  from  the  plaintiff.*'  Like- 
wise where  one  already  in  possession  accepts  a  lease  from  and  agrees 
to  pay  rent  to  a  person  claiming  title  irrespective  of  the  validity  of 
such  claim  and  even  though  the  tenant  may  himself  have  the  better 
title,  he  is  bound  by  his  agreement,  and  cannot  set  up  the  claimant's 
want  of  title  as  a  defense  to  an  action  for  rent.  Aa  has  been  well 
said:  'To  avoid  the  assertion  of  a  hostile  title,  one  may  lawfully 
contract  to  pay  for  his  own;  and  if  the  threatened  Utigation  be  fore- 
borne,  he  is  bound  by  his  promise ;  and  so  the  tenant  holding  under 
a  lord,  where  title  is  unimpeachable,  may,  if  he  will,  undertake 
to  pay  rent  to  every  stranger  who  demands  it.  Such  demand  implies 
the  threat  of  litigation  and  dispossession  if  the  demand  be  refused; 
and  if  made  in  good  faith,  and  without  fraud  or  other  improper 
practice  to  induce  concession,  and  if  the  tenant  yield  to  it  with  a 
full  imderstanding  of  all  the  facts  which  are  material  to  the  question 
of  his  liability,  it  is  difficult  to  see  why  he  should  not  be  bound  by 
his  promise,  even  though  he  should  become  liable  thereby  to  pay 
triple  rent  for  the  same  premises."  **  Where,  however,  one  in  posses^ 
sion  as  a  tenant  of  one  person  accepts  a  lease  from  and  agrees  to  pay 
rent  to  a  claimant,  it  has  been  held  that  though  he  cannot  escape 
liability  for  rent  for  the  term  of  the  lease,  yet  after  the  expiration 
of  the  time  fixed,  no  promise  to  pay  further  rent  will  be  implied, 
and  he  may  then  deny  liability  for  rent,  although  he  remains  in 
possession  as  the  tenant  of  the  person  who  placed  him  in  possession.** 

15.  Note:  1  L.R.A.(N.S.)  1183.  Cas.  106,  1  L.R.A.(N.S.)   1181.     As 

16.  Abbott  V.  Cromartie,  72  N.  C.  to  the  application  of  the  estoppel  in 
292,  21  Am.  Rep.  457.  actions  for  rent  generally,  see  infra 

17.  Williams  v.  Wait,  2  S.  D.  210,  par.  160. 

49  N.  W.  209,  39  A.  S.  R.  768.  19.  Hodges  v.  Waters,  124  Ga.  229, 

18.  Hodges  v.  Waters,  124  Ga.  229,  52  S.  E.  161, 110  A.  S.  R.  166,  4  Ann, 
52  S.  E.  161, 110  A.  S.  R.  166,  4  Ann.   Cas.  106,  1  L.R.A.(N.S.)  IISL 
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148.  Kmority  View. — Opposed  to  the  view  announced  in  the  pre- 
ceding sections  Uiere  are  cases  in  which  it  is  denied  that  any  estoppel 
exists  where  one  in  possession  under  a  good  title  accepts  a  parol  lease 
from  another  claimant  or  gratuitously  pays  him  rent;  but  that^  not- 
withstanding such  acceptance  or  payment,  the  tenant  may  show  the 
true  character  of  his.  possession.'^  So  it  has  been  held  that  in  the 
absence  of  fraud,  mistake,  misapprehension,  duress,  or  other  improper 
means  upon  the  part  of  the  lessor,  the  acceptance  of  a  lease  by  one 
in  possession  works  no  estoppel  after  the  term  has  expired;^  and 
in  an  early  case  in  this  country  the  rule  was  laid  down  that  a  man 
cannot  make  a  valid  lease  to  another  who  is  in  possession  of  land, 
where  such  lessor  has  no  interest,  title,  possession  or  right  of  posses- 
sion in  the  premises  he  lets;  that  the  tenant  under  a  lease  made 
by  such  a  lessor  should  never  be  estopped  from  disputing  his  land- 
lord's title.'  And  it  has  been  held  that  a  parol  promise  by  one  in 
possession  to  pay  rent  to  one  out  of  possession,  who  had  neither  title 
nor  right  of  possession,  is  void  for  want  of  consideration.*  The  rule 
is  now  finnly  established  in  some  states  that  where  a  person  in  pos- 
session of  land  accepts  a  lease  from  one  having  no  title,  though  there 
was  no  fraud,  misrepresentation  or  mistake,  he  is  not  estopped  in  an 
action  by  the  lessor  to  recover  the  possession  to  deny  the  title  of  the 
lessor.*  The  reason  for  this  view  is  that  the  basis  for  the  estoppel 
of  a  tenant  is  founded  on  his  acquisition  of  possession  from  his  land- 
lord, and  that  therefore  where  the  possession  is  not  so  acquired,  the 
landlord  is  in  no  way  legally  injured  by  the  tenant's  denial  of  his 
title,  and  that  in  applying  the  rule  that  a  tenant  is  estopped  to  deny 
his  landlord's  title  the  maxim,  cessante  ratione  legis,  cessat  ipsa  lex, 
must  not  be  overlooked,  and  that  this  doctrine  of  estoppel  was  designed 
merely  as  a  shield  for  the  protection  of  the  landlord,  and  not  as  a 
sword  for  the  destruction  of  the  tenant.^    Also,  as  has  been  well  said, 

20.  Fuller  v.  Sweet,  30  Mich.  237,  402,  21  Am.  Dec.  394. 

18  Am.  Rep.  122;  Clary  v.  O'Shea,  72  3.  FuDer  v.  Sweet,  30  Mich.  237,  18 

Minn.  105,  75  N.  W.  115,  71  A.  S.  R.  Am.  Rep.  122;   Clary  v.  O^Shea,  72 

465.     (Thia  rule  is  now  governed  by  Minn.  105,  75  N.  W.  115,  71  A.  S.  R. 

a    statute    which    provides    that    if  465. 

the  tenant  was  in  possession  nnder  a  Notes:  89  A.  S.  R.  72,  94;  1  L.R.A. 

olaim  of  title  hostile  to  the  lessor  from  (N.S.)  1183. 

whom  he  accepts  the  lease  he  is  not  4.  Franklin  v.  Merida,  35  Cal.  558, 

estopped  to  denv  the  lessor's  title.    See  95  Am.  Dec.  129 ;  Strong  v.  Baldwin, 

Ann.  Cas.  1913A  1070  note.)  154  Cal.  150,  97  Pac.  178, 129  A.  S.  R. 

Notes:  13  Am.  Dec.  69;  1  Ii.R.A.  149. 

(N.S.)  1182;  4  Ann.  Cas.  Ill;  Ann.  Notes:  13  Am.  Dec.  69;  89  A.  S.  R. 

Cas.  1913 A  1070;  15  Eng.  Rul.  Cas.  95:  4  Ann.  Cas.  Ill;  Ann.  Cas.  1913A 

303.  306.  1070. 

1.  Blankenship    v.    Blackwdl,    124  5.  Franklin  v.  Merida,  35  Cal.  558^ 
Ala.  355,  27  So.  551,  82  A.  S.  R.  175.  95  Am.  Dec.  129. 

2.  Hall  V.  Benner,  1  Pen.  &  W.(Pa.) 
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the  only  foundations  for  estoppels  againdt  lessees  arise  either  out 
of  indentures,  whereby  there  is  a  mutual  estoppel  under  seal,  or 
from  possession  given,  whereby  an  advantage  is  derived  by  the  tenant 
from  the  act  of  the  landlord,  which  is  peculiar,  and  which  stands 
in  law  on  a  different  footing  from  most  other  acts.* 

Adverse  Possession 

149.  In  General. — ^It  is  the  general  rule  that  the  possession  of  the 
tenant  is  not  deemed  adverse  to  his  landlord,  so  as  to  enable  him 
to  acquire  title  as  against  the  landlord  by  adverse  possession,  imless 
there  has  been  a  clear  repudiation  of  his  holding  under  the  landlord 
and  notice  of  such  repudiation  is  brought  home  to  the  landlord.'  On 
the  other  hand,  a  tenant  may  oust  or  disseize  his  landlord  and  hold 
adversely,  and  after  notice  of  such  adverse  holding  the  landlord's 
title  may  be  barred  by  the  continued  adverse  holding.^    And  this  is 

6.  Fuller  v.  Sweet,  30  Mich.  237,  123,  15  Am.  Dec.  451 ;  Bedlaw  v.  New 
18  Am.  Rep.  122.  York  Floating  Dry-Dock  Co.,  112  N. 

7.  Peyton  v.  Stith,  5  Pet.  485,  8  U.  Y.  263,  19  N.  E.  800,  2  L.R.A.  629  \ 
S.  (L.  ed.)  200;  ZeUer  v.  Eckert/  4  Alexander  v.  Gibbon,  118  N.  G.  796, 
How.  289, 11  U.  S.  (L.  ed.)  979;  WU-  24  S.  E.  748,  54  A.  S.  R.  757;  Coquille 
liams  V.  Morris,  95  U.  S.  444,  24  U.  S.  Mill,  etc.,  Co.  v.  Johnson,  52  Ore.  547, 
(L.  ed.)  360;  Tillotson  v.  Kennedy,  5  98  Pac.  132,  132  A.  S.  R.  716;  Dike- 
Ala.  407,  39  Am.  Dec.  330 ;  Davis  v.  man  v.  Parrish,  6  Pa.  St.  210,  47  Am. 
Williams,  130  Ala.  530,  30  So.  488,  89  Dec.  465;  Snnmer  v.  Murphy,  2  Hill 
A.  S.  R.  55,  54  L.R.A.  749;  Dickin-  L.  (S.  C.)  488,  27  Am.  Dec.  397; 
son  V.  Arkansas  City  Imp.  Co.,  77  Whaley  v.  Whaley,  1  Speer's  L.  (S. 
Ark.  570,  92  S.  W.  21,  113  A.  S.  R.  C.)  225,  40  Am.  Dec.  594;  BuUard  v. 
170;  Bryan  v.  Atwater,  5  Day  (Conn.)  Copps,  2  Humph.  (Tenn.)  409,  37  Am, 
181,  5  Am.  Dec.  136;  Armstrong  v.  Dee.  561;  Doid^  v.  Dondson,  2  Yerg. 
Wilcox,  57  FlsL,  30,  49  So.  41,  131  (Tenn.)  240,  24  Am.  Dec.  485;  Duke 
A.  S.  R.  1080;  Ingram  v.  little,  14  v.  Harper,  6  Yerg.  (Tenn.)  280,  27 
Qa.  173,  58  Am.  Dec.  549;  Denham  v.  Am.  Dec.  462;  Cobb  v.  Robertson,  99 
Holeman,  26  Ga.  182,  71  Am.  Dec.  198;  Tex.  138,  86  S.  W.  746,  87  S.  W.  1148, 
Smith  V.  Granberry.  39  Ga.  381,  99  122  A.  S.  R.  609;  Emerick  v.  Taven- 
Am.  Dec.  464;  Rigg  v.  Cook,  4  Gil-  er,  9  Grat.  (Va.)  220,  58  Am.  Dec. 
man    (III.)    336,   46   Am.    Dec.   462;  217. 

Smith  V.  Newman,  62  Kan.  318,  62  Notes:  89  A.  S.  R.  85;  53  L.R.A. 

Pac.  1011,  53  L.R.A.  934;  Chambers  941;  12  L.R.A.(N.S.)  1148. 

V.  Pleak,  6  Dana  (Ky.)  426,  32  Am.  8.  Willison  v.  Watkins,  3  Pet.  43,  7 

Dec.  78;  Farrow  v.  Edmundson,  4  B.  U.  S.  (L.  ed.)  596;  Zeller  v.  Eckert, 

Mon.    (Ky.)    605,  41  Am.  Dec.   250;  4  How.  289,  11  U.  S.  (L.  ed.)  979; 

Crane  v.  Marshall,  16  Me.  27,  33  Am.  Tillotson  v.  Kennedy,  5  Ala.  407,  39 

Dec.  631;  Hanson  v.  Johnson,  62  Md.  Am.  Dec.  330;  Camp  v.  Gamp,  5  Conn. 

25,  50  Am.  Rep.  199;  Jasper  Tp.  v.  291,  13  Am.  Dec.  60;  Armstrong  v. 

Martin,  161  Mich.  336, 126  N.  W.  437,  Wilcox,  57  Fla.   30,  49   So.  41,  131 

137  A.   S.  R.  508 ;   Handlan  v.   Mc-  A.  S.  R.  1080 ;  Brown  v.  Keller,  32  HI. 

Manus,  100  Mo.  124,  13  S.  W.  207,  18  151,  83  Am.  Dec.  258;   Chambers  v. 

A.  S.  B.  533:  Carson  v.  Broady,  56  Pleak,  6  Dana  (Ky.)  426,  32  Am.  Dec. 

Neb.  648,  77  N.  W.  80,  71  A.  S.  R.  78;  Farrow  v.  Edmundson,  4  B.  Mon. 

691;  Jackson  y.  Davis,  5  Cow.  (N.  Y.)  (Ky.)  605,  41  Am.  Dee.  250;  Town- 
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generally  recognized  as  true  though  the  tenancy  was  for  a  term  of 
years  and  the  term  had  not  expired  at  the  time  of  the  disclaimer 
of  the  landlord's  title,  which  in  such  a  case  operates  as  a  forfeiture  of 
the  term  and  authorizes  the  landlord  to  recover  the  possession,  and 
therefore  the  adverse  holding  will  commence  as  soon  as  the  landlord 
has  notice  of  the  disclaimer  and  adverse  daim,  though  the  term  has 
not  expired.*  There  are,  however,  other  cases  that  apparently  deny  the 
power  of  a  tenant  to  initiate  adverse  possession  during  the  term.^^  The 
rule  that  a  tenant  may  initiate  adverse  possession  which  will  eventually 
ripen  into  title  by  means  of  which  he  may  resist  the  landlord's  claim 
for  possession  or  rent  is  not  in  conflict  with  the  rule  that  a  tenant 
is  estopped  to  deny  the  landlord's  title.  The  latter  rule  merely  pre- 
vents the  setting  up  of  a  title  inconsistent  with  that  of  the  landlord 
at  the  commencement  of  the  tenancy.  The  title  acquired  by  the 
tenant  by  adverse  possession  for  the  statutory  period  after  disclaimer 
of  the  landlord's  title  is  not  inconsistent  with  that  title,  but  is  based 
on  the  assumption  that  such  title  has  been  extinguished.  The  adverse 
possession  of  the  tenant,  however,  does  not,  until  the  expiration  of 
the  full  statutory  period,  confer  any  rights  upon  the  tenant,  or  relieve 
him  of  any  of  the  obligations  incident  to  his  tenancy.**  No  definite 
rule  can  be  laid  down  as  to  the  proof  requisite  to  establish  notice  to 
a  landlord  of  the  tenant's  disclaimer  of  his  title  and  adverse  hold- 
ing, but  each  case  must  depend  upon  the  situation  of  the  parties 
and  the  character  of  the  acts  upon  the  part  of  the  tenant  which  placed 
him  in  a  hostile  attitude  to  the  landlord's  tiUe,  the  criterion  being 
the  tenant's  assertion  of  the  adverse  claim  and  the  landlord's  notice 
thereof.**  It  has  been  held,  however,  that  a  tenant's  publicly  claim- 
ing as  his  own,  selling  portions  of  it,  delivering  over  the  possession, 
and  continuing  such  acts  for  more  than  twenty  years,  will  be  pre- 

send  V.  Boyd,  217  Pa.  St.  386,  66  Atl.  73  W.  Va.  175,  80  S.  E.  814,  52  L.B.A. 

1099,  12  L.B.A.(N.S.)  1148;  Duke  v.  (N.S.)  766. 

Harper,  6  Yerg.  (Tenn.)  280,  27  Am.  Notes:  89  A.  S.  R.  91;  53  L.R.A. 

Dec.  462 ;  Camley  v.  Stanfield,  10  Tex.  943. 

546,  60  Am.  Dee.  219 ;  Greene  v.  Mun-  10.  Note :  53  LJI.A.  944. 

son,  9  Vt.  37,  31  Am.  Dec.  605;  Emer-  11.  Willison  v.  Watkins,  3  Pet.  43, 

ick  V.  Tavener,  9  Grat.  (Va.)  220,  58  7  U.  S.  (L.  ed.)  596;  Peyton  v.  Stith, 

Am.  Dec.  217.  5  Pet.  485,  8  U.  S.  (L.  ed.)  200;  Duke 

Notes:  89  A.  S.  R.  88;  53  L.R.A.  v.  Harper,  6  Yerg.   (Tenn.)   280,  27 

941.  Am.  Dec.  462. 

9.  Willison  ▼.  Watkins,  3  Pet.  43,  Notes:  89  A.  S.  R.  90;  53  L.R.A. 

7  U.  S.  (L.  ed.)  596;  Walden  v.  Bod-  942. 

ley,  14  Pet.  156, 10  U.  S.  (L.  ed.)  398;  12.  Farrow    v.    Edmundson,    4    B. 

Tillotson  V.  Kennedy,  5  Ala.  407,  39  Mon.  (Ky.)  605,  41  Am.  Dec.  250. 

Am.    Dec.   330;    Duke   v.   Harper,   6  Note:  53  L.B.A.  947. 
Yerg.  (Tenn.)  280,  27  Am.  Dec.  462; 
Greeno  v.  Munson,  9  Vt.  37,  31  Am, 
Dec.  605;  Lockwood  v.  Garter  Oil  Co., 
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sumptive  evidence  of  a  disclaimer  of  the  landlord's  title^  and  of  an 
adverse  holding.*' 

150.  Persons  Entering  under  Tenant. — The  possession  of  one  enter- 
ing under  a  tenant  is  as  a  general  rule  regarded  as  subservient  and 
not  adverse  to  the  landlord  to  the  same  extent  as  that  of  the  tenant; 
having  placed  himself  in  the  shoes  of  the  tenant  he  is  bound  by  the 
allegiance  a  tenant  owes  his  landlord  and  cannot  throw  it  off  at  will 
without  notice  to  the  landlord.*^  And  the  case  is  the  same  where 
an  adverse  claimant,  by  tampering  with  his  adversary's  tenant,  and 
seducing  his  fidelity,  gets  into  possession,  or  by  collusion  with  the 
latter  recovers  a  judgment  in  a  possessory  action.**  The  rule  that 
one  who  enters  under  a  tenant  must  be  regarded  as  a  tenant  is  gen- 
erally applied  even  where  he  enters  under  a  deed  in  fee  from  the 
tenant  in  ignorance  of  the  fact  that  his  grantor  stood  in  the  relation 
of  tenant.**  On  the  other  hand,  where  one  enters  without  knowledge 
of  the  tenancy,  and  irrespective  of  it,  in  the  assertion  of  a  title  on 
its  face  adverse  to  the  lessor  his  possession  will  be  hostile,  if  unequivo- 
cal acts  and  declarations  manifest  an  intention  to  hold  in  despite  of 
all  others.*'  And  this  has  been  held  true  though  the  party  derives 
title  from  the  tenant;  *®  thus  where  such  party  enters  without  notice 
of  the  tenancy,  as  purchaser  from  the  tenant,  who  himself  holds  a 
conveyance  adverse  to  the  true  owner,  but  has  verbally  agreed  to 
hold  as  the  owner's  tenant,  his  possession  has  been  held  adverse  to 
the  landlord.*'  It  has  been  held  that  where  a  tenant  at  will  conveys 
the  fee  this  is  a  hostile  act  terminating  the  tenancy,  and  the  grantee's 
continued  possession  will  be  deemed  adverse  to  the  landlord.*^  And 
it  has  been  held  that  recording  a  fee  simple  deed  to  demised  land, 
executed  by  a  tenant  for  a  term  of  years,  is  notice  to  the  landlord 
of  the  execution  of  the  deed  when  the  grantee  goes  into  possession 
thereunder.* 

IS.  Farrow    v.    Edmnndson,    4    B.  210,  47  Am.  Dec.  455. 
Mon.  (Ky.)  606,  41  Am.  Dec.  250.  18.  Dikeman  v.  Parrish,  6  Pa.  St. 

14.  Jackson  v.  Harsen,  7  Cow.  (N.  210,  47  Am.  Dec.  455. 
Y.)  323, 17  Am.  Dee.  517;  Dikeman  v.       Note:  89  A.  S.  R.  108. 

Parrish,  6  Pa.  St.  210,  47  Am.  Dec.       19.  Dikeman  v.  Parrish,  6  Pa.  St. 

455.  210.  47  Am.  Dec.  455. 

Notes:  89  A.  S.  R.  108;  53  L.R.A.       20.  Wadsworthville  Poor  School  ▼. 

951.  Jennings,  40  S.  C.  168,  18  S.  E.  257, 

15.  Dikeman  v.  Parrish,  6  Pa.  St.  891,  42  A.  S.  R.  854;  Doak  v.  Donel- 
210,  47  Am.  Dec.  455.  son,  2  Yerg.  (Tenn.)  249,  23  Am.  Dec 

16.  Jackson  v.  Davis,  5  Cow.   (N.  485. 

Y.)  123,  15  Am.  Dec.  461;  Jackson  v.       Note:  53  L.R.A.  952. 
Harsen,  7  Cow.  (N.  Y.)  323,  17  Am.       1.  WadsworthviDe   Poor   School   t. 
Dec.  517;  Emerick  v.  Tavener,  9  Qrat   Jennings,  40  S.  C.  168,  18  S.  E.  257, 
(Va.)  220,  58  Am.  Dec.  217.  891,  42  A.  S.  E.  864. 

Notes:  89  A.  S.  R.  108;  53  L.RA, 
951. 

17.  Dikeman  v.  Parrish,  6  Pa.  St. 
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Expiration  or  Transfer  of  Landlord's  TiUe 

151.  In  General. — ^The  estoppel  of  the  tenant  extends  only  to  a 
denial  of  the  title  which  the  landlord  had  at  the  time  of  the  lease,' 
and  ordinarily  a  tenant  is  not  estopped  to  deny  that  the  landlord 
had  any  greater  estate  than  is  necessary  to  support  the  tenant's  lease.* 
The  estoppel  is  not  applied  except  when  the  tenant  undertakes  to 
set  up  a  title  inconsistent  with  the  idea  that,  at  the  time  he  took 
the  possession,  the  landlord  had  the  title  which  was  recognized  between 
them/  and  is  subject  to  well  settled  exceptions  arising  from  matters 
happening  subsequent  to  the  creation  of  the  tenancy.  While  a  tenant 
cannot  dispute  his  landlord's  titie  so  long  as  it  remains  as  it  was 
at  the  time  the  tenancy  commenced,  he  may  show  that  such  title 
has  during  the  tenancy  expired  or  been  extinguished,^  and  even  an 
express  covenant  to  deliver  possession  at  the  expiration  of  the  term 
will  not  estop  the  tenant  from  showing  that  the  title  of  the  landlord 
has  expired.*  These  changes  in  the  circumstances  of  the  landlord 
with  respect  to  his  title,  occurring  during  the  continuance  of  the 
tenancy,  are  permitted  to  affect  his  relations  with  his  tenant,  and 
to  modify  and  defeat  his  rights  as  landlord,  if  the  tenant  places  him- 
self under  the  protection  of  the  disturbing  element,  by  attorning  to 
the  subsequently  accruing  title ; '  the  tenant's  obligation  is  thereby 
transferred  to  the  real  owner  of  the  land,  and  it  becomes  indispensable 
to  the  right  of  all  concerned  that  the  former  landlord  should  not 
interpose  between  the  tenant  and  his  rightful  landlord.* 

2.  Blankenship  v.  Blackwell,  124  v.  Drahos,  10  Neb.  172,  4  N.  W.  956, 
Ala.  355,  27.  So.  551,  82  A.  S.  R.  175 ;  35  Am.  Rep.  468  j  Jackson  v.  Rowland, 
McAusland  v.  Pundt,  1  Neb.  211,  93  6  Wend.  (N.  Y.)  666,  22  Am.  Dec. 
Am.  Dec.  358.  557  j  Jackson  v.  Davis,  5  Cow.  (N.  Y.) 

Note:  89  A.  S.  R.  71.  123,  15  Am.  Dec' 451;  Swift  v.  Dean, 

3.  Note:  89  A.  S.  R.  75.  11  Vt.  323,  34  Am.  Dec.  593;  Frank- 

4.  Beall  v.  Davenport,  48  Ga.  165,  lin  County  Grammar  School  v.  Bailey, 
15  Am.  Rep.  656.  62  Vt.  467,  20  Atl.  820, 10  L.R.A.  405 ; 

5.  Merryman  v.  Bowne,  9  Wall.  592,  Delaney  v.  Fox,  2  C.  B.  N,  S.  768,  89 
19  U.  S.  (li.  ed.)  683;  Johnson  v.  E.  C.  L.  768,  26  L.  J.  C.  PI.  248,  15 
Riddle,  240  TJ.  S.  467,  36  S.  Ct.  393,  Eng.  Rul.  Cas.  299. 

60  U.   S.    (L.  ed.)    752;   Bettison   v.  Notes:  22  Am.  Dec.  563;  43  Am. 

Budd,  17  Ark.  546,  65  Am.  Dec.  442;  Dec.  425;  89  A.  S.  R.  76;  53  L.R.A. 

Beall  V.  Davenport,  48   Ga.  165,  15  934;  38  L.R.A.(N.S.)  863;  Ann.  Cas. 

Am.  Rep.   656;   Raines  v.   Hindman,  1912D  103;  11  Eng.  Rul.  Cas.  76;  15 

136  Ga.  450,  71  S.  E.  738,  Ajm.  Cas.  Eng.  Rul.  Cas.  303,  306. 

1912C    347,    38    L.R.A.(N.S.)     863;  6.  Shields  v.  Lozear,  34  N.  J.  L.  496, 

Weichselbaum  v.  Curlett,  20  Kan.  709,  3  Am.  Rep.  256. 

27  Am.  Rep.  204 ;  Casey  v.  Gregory,  13  7.  Shields  v.  Lozear,  34  N.  J.  L. 

B.  Mon.  (Ky.)  505,  56  Am.  Dec.  581;  496,  3  Am.  Rep.  256. 

Lamson  v.  Clarkson,  113  Mass.  348, 18  8.  Swift  v.  Dean,  11  Vt.  323,  34  Am. 

Am.  Rep.  498;  Niles  v.  Ransford,  1  Dec.  693. 

Mich.  338,  51  Am.  Dee.  9f>;  Lansman 
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• 

152,  General  Application  of  Rule. — ^The  tenant  may  show  that  the 
title  of  his  landlord  has  expired  by  eflBux  of  time.*  Thus  he  may  show 
that  the  landlord  had  only  a  life  ^tate  which  has  expired/®  and  a 
subtenant  after  the  expiration  of  the  term  of  the  sublessor  is  not 
estopped  to  deny  the  sublessor's  title  after  attornment  to  the  original 
lessor  or  his  successor,**  So  the  tenant  may  show  that  pending  the 
term  the  landlord  has  voluntarily  sold  and  transferred  his  title.** 
Showing  that  the  landlord  had  voluntarily  parted  with  his  title  dur- 
ing the  tenancy  does  not  involve  a  dispute  of  the  landlord's  title  at  the 
time  the  contract  for  rent  was  made,  though  it  is  an  implied  admission 
that  the  landlord  had  such  title,  but  has  parted  therewith.  The 
contention  that  another  has  acquired  title  from  the  landlord  during 
the  tenancy  necessarily  involves  an  admission  that  the  landlord  then 
had  a  title.*'  Where  the  landlord's  estate  is  sold  on  execution,  the 
tenant  may  attorn  to  the  purchaser  and  show  such  sale  and  attorn- 
ment in  defense  to  his  landlord's  action  to  recover  possession,*^  or 
may  show  that  he  has  acquired  title  from  the  purchaser  at  the  exe- 
cution sale.**  Where  a  mortgage  is  considererd  as  carrying  the  legal 
title,  the  tenant  may  show  that  the  landlord  mortgaged  the  land 
to  a  third  person  and  that  he  has  attorned  to  the  mortgagee,  who 
exercised  his  right  of  entry ;  *•  so  a  lessee  of  a  mortgagor  is  not  estopped 
by  the  lease  from  disputing  the  lessor's  title,  where  subsequent  to  the 
lease  he  becomes  assignee  of  the  mortgage,*'  and  where  a  landlord 
executes  a  mortgage  to  his  lessee  during  the  term,  the  tenant  as 
mortgagee  may  set  up  his  title  as  such  against  the  landlord.*®    On 

9.  Note:  38  L.R.A.(N.S.)  864.  (N.  S.)  864;  Ann.  Cas.  1912D  104. 

10.  Beall  V.  Davenport,  48  Ga.  165,  16.  Casey  v.  Gregory,  13  B.  Mon. 
15  Am.  Rep.  656;  Lamson  v.  Clarkson,  (Ky.)  505,  56  Am.  Dec.  581;  McAus- 
113  Mass.  348, 18  Am.  Rep.  498.  land  v.  Pundt,  1  Neb.  211,  93  Am. 

Note:  38  L.R.A.(>r.S.)  864.  Dec.  358. 

11.  Sutherland  v.  Goodnow,  108  HI.       Note :  89  A.  8.  R.  82. 

528,  48  Am.  Rep.  560.  16.  Magill  v.  Hinsdale,  6  Conn.  464a, 

Note:  38  L.R.A.(N.S.)  864.  16  Am.  Dec.  70;  Anderson  v.  Robbins, 

12.  Raines  v.  Hindman,  136  Ga.  450,  82  Me.  422,  19  Atl.  910,  8  L.R.A.  568 ; 
71  S.  E.  738,  Ann.  Cas.  1912C  347,  Smith  v.  Shepard,  15  Pick.  (Mass.) 
38  L.R.A.(N.S.)  863;  Shields  v.  Lo-  147,  25  Am.  Dec.  432;  Shields  v.  Lo- 
zear,  34  N.  J.  L.  496,  3  Am.  Rep.  256.  zear,  34  N.  J.  L.  496,  3  Aip.  Rep.  256. 

Notes:  89  A.  S.  R.  77,  81;  38  L.R.A.  Notes:  18  L.R.A.(N.S.)  397;  15 
(N.S.)  863;  Ann.  Cas.  1912C  349.         Eng.  Rul.  Cas.  302. 

13.  Raines  v.  Hindman,  136  Ga.  450,  17.  Niles  v.  Ransford,  1  Mich.  338, 
71  S.  E.  738,  Ann.  Cas.  1912C  347,  51  Am.  Dec.  95. 

38  L.R.A.(N.S.)  863.  18.  Shields  v.  Lozear,  34  N.  J.  L. 

14.  Beall  v.  Davenport,  48  Ga.  165,  496,  3  Am.  Rep.  256.  See  also  Beall  ▼. 
15  'Am.  Rep.  656;  Shields  v.  Lozear,  Davenport,  48  Gti.  165,  15  Am.  Rep. 
34  N.  J.  L.  496,  3  Am.  Rep.  256;  Jack-  656;  Casey  v.  Gregory,  13  B.  Mon. 
son  V.  Rowland,  6  Wend.  (N.  Y.)  666,  (Ky.)  505,  56  Am.  Dec.  681;  Lamaon 
22  Am.  Dec.  557;  Camley  v.  Stanfield,  v.  Clarkson,  113  Mass.  348,  18  Am. 
10  Tex.  546,  60  Am.  Dec.  219.  Rep.  408. 

Notes:  89  A.  S.  R.  78;  38  L.R.A.       Note:  15  Eng.  Rul.  Cas.  306. 
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principle  though  a  mortgage  itself  does  not  carry  the  legal  title  the 
tenant  may  show  that  the  title  of  his  landlord  has,  subsequently  te 
the  lease,  been  divested  by  a  foreclosure  of  the  mortgage.  ^^  It  seems 
to  be  the  general  rule  that  the  tenant  may  show  that  subsequently 
to  the  lease  the  landlord's  title  has  been  divested  by  a  tax  sale.*^  On 
the  other  hand,  where  the  tenant  is  under  obligation  to  pay  the  taxes 
and  fails  to  do  so,  in  consequence  of  which  the  land  is  sold  and 
purchased  by  a  third  poison,  the  tenant,  even  after  an  attornment 
to  such  purchaser,  would  be  estopped  in  an  action  by  his  landlord 
to  recover  possession  to  deny  the  landlord's  title,  as  the  tenant  should 
not  be  permitted  to  set  up  a  title  which  can  only  have  an  existence 
because  of  his  own  default.^  And  on  the  ground  that  the  source  of 
a  tax  title  is  paramount  and  in  the  nature  of  any  other  titie  adverse 
to  the  landlord,  and  that  the  tenant  does  not  by  virtue  of  the  tax 
sale  become  the  tenant  of  the  purchaser,  and  an  attornment  to  such 
purchaser  would  be  on  the  same  basis  as  an  attornment  to  a  stranger, 
it  would  seem  on  principle  that  the  mere  fact  that  the  landlord's  estate 
has  been  sold  for  taxes  and  that  he  has  thtis  been  deprived  of  title 
subsequent  to  the  lease  would  not  be  available  to  the  tenant  in  denial 
of  the  landlord's  titie  unless  he  had  at  least  attorned  to  the  purchaser 
to  avoid  a  threatened  eviction.' 

153.  Special  Proceedings. — ^In  a  few  cases  of  statutory  actions 
merely  to  recover  tiie  possession  of  leased  real  property,  and  not  involv- 
ing the  titie  thereto,  it  has  been  held  that  the  tenant  cannot  show 
the  termination  of  his  landlord's  title.'  Thus  it  has  been  held  that 
the  fact  that  a  landlord  has  been  deprived  of  his  title,  since  the  mak- 
ing of  a  lease,  by  the  foreclosure  of  a  mortgage  previously  executed, 
ia  not  available  as  a  defense  to  an  action  of  unlawful  detainer  to 
recover  possession  after  the  termination  of  the  lease,  though  the  tenant 
has  attorned  to  the  purchaser  at  the  foreclosure  sale.*  In  other  cases, 
however,  it  is  held  that  the  tenant  may  show  that  the  landlord's  title 
has  expired  or  been  extinguished  in  defense  of  a  special  statutory  pro- 
ceeding whereby  a  landlord  seeks  to  recover  the  possession  from  the 
tenant.*^ 

154.  Right  of  Tenant  to  Purchase  at  Execution  or  Judicial  Sale. — 
There  seems  to  be  no  reason  why  a  tenant  should  be  prohibited  from 
purchasing  at  a  sheriff's  sale  of  the  leased  premises.    It  is  no  more 

19.  Note:  38  L.R.A.(N.S.)  864.  4.  Pugh  v.  Davis,  103  Ala.  316,  18 

20.  Notes:  89  A.  S.  R.  78;  38  L.R.A.   So.  8,  49  A.  S.  R.  30. 

(N.S.)  864.  5.  Raines  v.  Hindman,  136  Ga.  450, 

1.  Hubbard  v.  Shepard,  117  Mich.  71  S.  E.  738,  Ann.  Cas.  1912C  347,  38 
25,  75  N.  W.  92,  72  A.  S.  R.  548.  L.R.A.(N.S.)  863.    See  infra,  par.  704 

2.  Carlson  v.  Curran,  42  Wash.  647,  et  seq.,  as  to  the  recovery  of  possession 
85  Pac.  627,  6  L.R.A.(N.S.)  260  and  by  landlord  in  summary  proceedings 
note.  generally. 

3.  Note:  aaL.R.A.(N.S.)  866. 
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prejudicial  to  the  landlord  that  he  should  purchase  than  that  the 
purchase  should  be  made  by  some  other  individual.*  So  it  is  gener- 
ally held  that  a  tenant  may  show  that  subsequent  to  the  lease  he 
has  acquired  his  landlord's  title  by  purchase  at  an  execution  sale,' 
and  he  may  show  that  he  acquired  the  title  of  his  landlord  by  redemp- 
tion from  an  execution  sale  as  a  judgment  creditor  of  his  landlord.^ 
Where  the  estate  of  the  landlord  is  sold  under  a  decree  of  a  court 
of  equity  it  is  generally  recognized  that  the  relation  of  landlord  and 
tenant  does  not  preclude  the  tenant  from  purchasing  at  the  sale ;  * 
thus  where  the  equity  of  redemption  of  a  landlord  is  sold  under  a 
decree  foreclosing  the  mortgage  the  tenant  may  become  the  purchaser 
at  such  sale.*^  There  is  authority,  however,  for  the  position  thai 
there  is  such  a  confidential  relation  between  a  tenant  and  his  land- 
lord that  he  will  not  be  permitted  to  purchase  his  landlord's  estate 
for  his  own  benefit  at  a  judicial  sale  where  the  landlord  was  absent 
and  had  no  notice  of  the  sale,  and  where  he  does  so,  it  will  be  pre- 
sumed that  it  was  for  the  purpose  of  protecting  the  landlord's  estate.*^ 
And  imdoubtedly  a  tenant  who  buys  his  landlord's  property  at  a  sale 
on  judicial  process,  in  the  absence  of  the  landlord,  for  a  sum  hardfy 
equal  to  its  yearly  rental  value,  by  unfair  practices  which  prevented 
other  persons  from  bidding,  may  be  compelled  in  equity  to  account 
and  reconvey  to  his  landlord.** 

155.  Purdiase  by  Tenant  at  Tax  Sale. — ^It  is  well  recognized  that  a 
tenant  in  possession  who  is  under  obligation  to  pay  the  taxes  cannot 
acquire  titie  to  the  premises  by  a  purchase  at  a  tax  sale  made  in  his 
own  name,  or  in  the  name  of  another  person  for  his  benefit;  his 
purchase  in  such  a  ease  operates  merely  as  a  payment  of  the  taxes 
in  so  far  as  his  landlord  is  concerned.*'  And  it  seems  that  after 
such  a  purchase  by  a  tenant  no  one  who  purchases  from  him  can 

6.  Casey  v,  Gr^ory,  13  B.   Mon.  177,  55  Am.  Rep.  646. 
(Ky.)  505,  66  Am.  Dec.  581.  Note:  63  LJt.A.  938. 

7.  Casey  v.  Gregory,  13  B.  Mon.  11.  Lansman  v.  Drahos,  10  Neb.  172, 
(Ky.)  605,  56  Am.  Dec.  581;  Jackson  4  N.  W.  956,  35  Am.  Rep.  468  (fore- 
V.  Rowland,  6  Wend.  (N.  Y.)  666,  22  closure  sale  under  mortgage  which  was 
Am.  Dec.  557;  Nellis  v.  Lathrop,  22  superior  to  lease). 

Wend.  (N.  Y.)  131,  34  Am.  Dec.  286;  Notes:  89  A.  S.  R.  82;  53  LJl.A. 

Murrell  v.  Roberts,  33  N.  C.  424,  53  938. 

Am.  Dec.  419 ;  Camley  v.  Stanfield,  10  12.  Cocks  v.  Izard,  7  Wall.  659,  19 

Tex.  646,  60  Am.  Dec.  219.  U.  S.  (L.  ed.)  275. 

Notes:  89  A.  S.  R.  81;  53  L.R.A.  13.  Williams  v.   Morris,  95  U.   S. 

937;  15  Eng.  Rul.  Cas.  305.  444,  24  U.  S.   (L.  ed.)   360;  Oppen-" 

8.  Nellis  V.  Lathrop,  22  Wend.  (N.  heimer  v.  Levi,  96  Md.  296,  54  Atl. 
Y.)  121,  34  Am.  Dec.  285.  74,  60  L.R.A.  729;   Blake  v.  Howe, 

9.  Pickett  V.  Ferguson,  45  Ark.  177,  1  Aikens  (Vt.)  306,  15  Am.  Dec.  681 
55  Am.  Rep.  646 ;  Casey  v.  Gregory,  13  and  note. 

B.  Mon.  (Ky.)  505,  56  Am.  Dec.  581.       Notes:  89  A.  S.  R.  84;  53  L.R.A. 
Note :  53  L.R.A.  938.  939 ;  L.R.A.1916A  353 ;  15  Eng.  Rul. 

10.  Pickett   V.    Ferguson,   46   Ark.   Cas.  306. 
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claim  any  greater  rights  than  the  tenant  had  on  the  ground  that 
he  was  a  bona  fide  purchaser  without  notiee.^^  On  the  other  hand, 
if  there  is  no  obligation  upon  the  tenant  as  between  himself  and 
his  landlord  to  pay  the  taxes  upon  the  demised  premises,  it  is  held 
in  some  jurisdictions  that  he  may  purchase  the  premises  at  a  tax 
sale,  and  thereby  acquire,  to  the  same  extent  as  other  persons,  a 
valid  title  which  he  may  assert  as  against  his  landlord.^*  So  it  has 
been  held  that  a  tenant  who  is  under  no  obligation  to  pay  taxes  on 
the  leased  property,  and  who  acquires  a  tax  deed  thereto  good  upon 
its  face,  is  entitled  to  the  benefit  of  the  occupying  claimant's  a^t;  and, 
although  in  fact  the  tax  deed  was  irregularly  issued,  and  is  invalid 
as  a  conveyance  of  title,  he  cannot  be  dispossessed  by  his  landlord 
without  being  compensated  for  lasting  and  valuable  improvements 
which  he  made  before  action  was  brought  against  him.**  If  the 
tenant  was  at  the  time  of  his  purchase  indebted  to  the  landlord  for 
rent  in  an  amount  exceeding  the  amount  of  the  taxes  due,  this  has 
been  held  to  preclude  him  from  purchasing  for  his  own  benefit.*' 
And  in  some  cases  the  broad  view  is  taken  that  a  tenant  cannot  become 
directly  or  indirectly  a  purchaser  at  a  tax  sale  and  thereby  acquire 
any  title  which  he  may  assert  against  his  landlord;  that  although  it 
is  the  duty  of  the  landlord  to  pay  the  taxes  assessed  in  the  absence 
of  any  agreement  to  the  contrary  between  the  parties,  yet  the  tenant 
will  not  be  permitted  to  take  advantage  of  the  omission  of  his  land- 
lord to  pay  the  taxes  to  terminate  the  relation  between  them  and 
obtain  title  to  the  land,  and  that  the  remedy  of  the  tenant  is  rather 
to  discharge  the  assessment  himself  and  deduct  the  amount  from  the 
rent.*®  The  question  as  regards  the  duty  of  a  tenant  as  between  him- 
self and  his  landlord  to  pay  the  taxes  is  discussed  later.** 

Persona  Affected  by  Estoppel 

156,  In  General. — The  estoppel  of  the  tenant  to  deny  his  landlord's 
title  may  be  asserted  not  only  by  the  original  lessor  but  also  by  those 
who  succeed  to  his  title.  It  is  the  title  under  which  he  entered  that 
the  estoppel  upon  the  tenant  relates  to,  and  not  the  individual  owner- 

14.  Blake  v.  Howe,  1  Aikens  (Vt.)  90  Pac.  769,  12  L.R.A.(N.S.)  172. 

306,  16  Am.  Dec.  681.  Notes :  89  A.  S.  R.  85 ;  53  L.R.A. 

16.  Bettison  v.  Budd,  17  Ark.  546,  939;  15  Eng.  Rul.  Cas.  305. 

65  Am.  Dec.  442;  Ferguson  v.  Etter,  16.  Fitch  v.  Douglass,  76  Kan.  60, 

21  Ark.  160,  76  Am.  Dec.  361;  Pick-  90  Pac.  769,  12  L.R.A.(N.S.)   172. 

ett  V.  Ferguson,  46  Ark.  177,  55  Am.  17.  Note :  53  L.R.A.  939. 

Rep.  545 ;   Armstrong  v.  Wilcox,  67  18.  Williams  v.  Morris,  95  U.  8.  444, 

Fla.  30,  49  So.  41,  131  A.  S.  R.  1080;  24  U.  S.  (L.  ed.)  360. 

Weichselbaum  v.  Curlett,  20  Kan.  709,  Notes :  15  Am.  Dee.  690 ;  89  A.  S.  R. 

27  Am.  Rep.  204;  Smith  v.  Newman,  84;  53  L.R.A.  940;  15  Eng.  Rul.  Cas. 

62  Kan.  318,  62  Pac.  1011,  53  L.R.A.  305. 

934;  Fitch  v.  Douglass,  76  Kan.  60,  19.  See  infra,  par.  309  at  seq. 
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ship  of  'the  title.  ••  Thus  upon  the  death  of  the  landlord  the  estoppel 
inures  in  favor  of  the  heii*s  of  the  landlord  to  whom  the  estate  of  the 
landlord  descends.^  A  tenant  may^  however^  always  dispute  the 
derivative  title  of  one  claiming  under  the  landlord ;  ^  therefore  where 
one  claims  under  the  landlord  as  a  purchaser  at  an  execution  sale, 
the  tenant  may  dispute  the  validity  of  the  sale.'  Thus  where  a  per- 
son claims  to  have  succeeded  to  the  landlord's  title  under  an  execu- 
tion sale,  the  tenant  may  show  that  the  title  of  his  landlord  was 
equitable  merely  and  that  therefore  his  interest  was  not  subject  to 
sale  on  execution.*  Due  to  an  infant's  want  of  capacity  to  contract,^ 
it  has  been  held  that  an  infant's  acceptance  of  a  lease  does  not  estop 
him  when  sued  in  ejectment  from  denying  his  landlord's  title  and 
setting  up  title  in  himself.* 

157.  Persons  Entering  under  Tenant. — The  estoppel  to  deny  the 
landlord's  title  extends  not  only  to  the  tenant  but  equally  to  persons 
entering  under  the  tenant^  When  once  the  relation  of  landlord 
and  tenant  is  established  by  the  act  of  the  parties,  it  attaches  to  all 
who  may  succeed  to  the  possession  through  or  under  the  tenant, 
whether  immediately  or  remotely,  the  succeeding  tenant  being  as 
much  bound  by  the  acts  and  admissions  of  his  predecessor  as  if  they 
were  his  own.®     Thus  though  one  succeeds  to  the  possession  of  a 

20.  Lucas  V.  Brooks,  18  Wall.  436,  ed.)  427;  Camp  v.  Camp,  5  Conn.  291, 
21  U.  S.  (L.  ed.)  779;  Blankenship  v.  13  Am.  Dec.  60;  Chambers  v.  Pleak, 
Blackwdl,  124  Ala.  356,  27  So.  551,  6  Dana  (Ky.)  426,  32  Am.  Dec.  78; 
82  A.  S.  R.  175;  Jackson  v.  Rowland,  Fowler  v.  Cravens,  3  J.  J.  Marsh. 
6  Wend.  (N.  Y.)  666,  22  Am.  Dec.  (Ky.)  428,  20  Am.  Dec.  153;  Lans- 
557;  Fowler  v.  Simpson,  79  Tex.  611,  man  v.  Drahos,  10  Neb.  172,  4  N.  W. 

15  S.  W.  682,  23  A.  S.  R.  370.  956,   35   Am.   Rep.  468;   Jackson   v. 
Notes:  89  A.   S.  R.  110;  11  Eng.   Miller,  6  Wend.  (N.  Y.)  228,  21  Am. 

Rul.  Cas.  75;  15  Eng.  Rul.  Cas.  303.  Dec.  316;  Bufferlow  v.  Newsom,  12  N. 

1.  Fowler  v.  Simpson,  79  Tex.  611,  C.  208,  17  Am.  Dec.  565;  Springs  v. 

16  S.  W.  682,  23  A.  S.  R.  370.  Schenck,  99  N.  C.  551,  6  S.  E.  405, 
Note:  89  A.  S.  R.  111.  6  A.  S.  R.  552;  Leshey  v.  Gardner,  3 

2.  Jackson  ▼.  Rowland,  6  Wend.  Watts  &S.  (Pa.)  314,38  Am.  Dec.  764; 
(N.  Y.)   666,  22  Am.  Dec.  557.  Bannon  v.  Brandon,  34  Pa.  St.  263,  75 

Notes :  49  Am.  Dec.  389 ;  89  A.  S.  R.  Am.  Dec.  655 ;  Fowler  v.  Simpson,  79 

Hi.  Tex.  611,  15  S.  W.  682,  23  A.  S.  R. 

3.  Pickett  V.  Breckenridge,  22  Pick.  370;  Cobb  v.  Robertson,  99  Tex.  138, 
(Mass.)  297,  33  Am.  Dec.  746.  86  S.  W.  746,  87  S.  W.  U48, 122  A.  S. 

Note:  89  A.  S.  R.  111.  R.  609;  Emerick  v.  Tavener,  9  Grat. 

4.  Million  v.  Riley,  1  Dana  (Ky.)  (Va.)  220,  58  Am.  Dec.  217;  Doe  v. 
359,  25  Am.  Dec.  149.  Smythe,  4  M.  &  S.  347,  16  Rev.  Rep. 

5.  See  Ikpants,  vol.  14,  p.  222  et  486,  11  Eng.  Rul.  Cas.  73. 

seq.  Notes:  89  A.  S.  R.  106;  11  Eng. 

6.  McCoon  V.  Smith,  3  Hill  (N.  Y.)    Rul.  Cas.  75. 

147,  38  Am.  Dec.  623.  8.  Jackson  v.  Davis,  5  Cow.  (N.  Y.) 

7.  Boone  V.  Chiles,  10  Pet.  177,  9  U.  123,  15  Am.  Dec.  451;  Emerick  v. 
S.  (L.  ed.)  388;  Rector  v.  Gibbon,  111  Tavener,  9  Grat.  (Va.)  220,  58  Am. 
Q.  S.  276,  4  S.  Ct.  605,  28  U.  S.  (L.  Dec.  217. 
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tenant  under  a  conveyance  in  fee  from  the  tenant,  he  still,  in  judg- 
ment, of  law,  is  deemed  to  have  entered  as  the  tenant  of  the  landlord, 
and  to  hold  the  possession  subject  to  all  the  duties  and  responsibilities 
appertaining  to  that  character,  including  the  estoppel  to  deny  the 
landlord's  title.*  Likewise  a  subtenant  is  estopped  to  the  same  extent 
as  the  tenant  himself;  ^^  so  on  the  death  of  a  tenant  those  succeeding 
to  his  possession  are  bound  by  the  estoppel.**  An  adverse  claimant 
gaining  possession  by  collusion  with  the  tenant,  as  where  by  collusion 
in  ejectment  against  the  tenant  he  obtains  a  confession  of  judgment 
and  possession  thereunder,  stands  in  the  tenant's  place  and  cannot 
resist  the  landlord's  title^  without  a  surrender  of  the  possession  so 
gained.** 

158.  Husband  and  Wife. — ^Where  a  husband  and  wife  are  in  the 
occupation  of  land,  the  wife  holding  as  a  tenant  and  the  husband's 
occupation  being  in  the  right  of  his  wife,  the  estoppel  will  extend 
to  him,**  and  when  a  husband  holds  as  a  tenant  lands  which  the^' 
occupy  as  a  home,  and  the  wife's  claim  to  the  possession  or  interest 
in  the  land  is  under  her  husband,  the  estoppel  against  the  husband 
will  extend  to  her.**  It  has  been  held  that  the  fact  that  a  wife  who, 
with  her  husband,  wls  in  possession  of  land  as  a  community,  claim- 
ing title  when  he  took  a  written  lease  for  the  property  from  a  rival 
claimant,  refused  to  sign  it,  will  not  prevent  its  constituting  an  estop- 
pel upon  her  right  to  set  up  the  community  title  in  an  action  for 
unlawful  detainer,  where  she  remained  in  possession  of  the  property 
under  the  lease  until  its  expiration ;  and  the  operation  of  the  estoppel 
in  such  a  case  against  the  wife  is  not  prevented  by  a  statute  providing 
that  the  husband  should  not  sell,  convey  or  encumber  the  community 
real  property  unless  she  joined  in  the  deed.**  Where  a  husband  and 
wife  are  in  possession  of  her  land  and  the  husband  accepts  a  lease 
of  the  land  from  a  third  person,  the  estoppel  to  deny  the  landlord's 
title  does  not  extend  to  the  wife,  as  she  claims  no  estate  through,  by, 

9.  Jackson  v.  Davis,  5  Cow.  (N.  Y.)  a  judgment  in  ejectment  against  a  ten- 
123, 15  Am.  Dec.  451 ;  Jackson  v.  Han-  ant,  see  Ejectment,  vol.  9,  p.  927  et 
sen,  7  Cow.  (N.  Y.)  323,  17  Am.  Dec.  seq. 

517;    Emerick    v.    Tavener,    9    Grat  13.  Lucas  v.  Brooks,  18  Wall.  436, 

(Va.)  220,  58  Am.  Dec.  217.  21  U.   S.    (L.  ed.)   779;  Hubbard  v. 

Note:  89  A.  S.  R.  108.  Shepard,  117  Mich.  25,  75  N.  W.  92, 

10.  Beck  V.   Minnesota,  etc.,  Grain  72  A.  S.  R.  548. 

Co.,  131  la.  62,  107  N.  W.  1032,  7  14.  Monroe  v.  Stayt,  57  Wash.  592, 

IxR.A.(N.S.)  930;  Blake  v.  Howe,  1  107  Pac.  517,  30  L.R.A.(N.S.)  1102. 

Aikens  (Vt.)  306,  15  Am.  Dec.  681.  Notes:  89  A.  S.  R.  110;  30  L.R.A. 

Note:  7  L.R.A.(N.S.)  930.  (N.S.)  1102. 

11.  Bufferlow  v.  Newsom,  12  N.  C.  15.  Monroe  v.  Stavt,  57  Waah.  592, 
208,  17  Am.  Dec.  565.  107  Pac.  517,  30  L.R.A.(N.S.)   1102. 

Note:  89  A.  S.  R.  108.  As  to  community  property  generally, 

12.  Stewart  v.  Roderick,  4  Watts  &  see  Community  Property,  vol.  6,  p. 
8.  (Pa.)  188,  39  Am.  Dec.  71.    As  to  823  et  seq. 

the  conclusiveness  upon  the  landlord  of 
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or  under  her  husband's  contract,  and  is  not  a  privy  in  estate  under 
or  through  him.^* 

Applicaiion  of  Estoppel  in  Particular  Actions 

159.  In  General. — ^In  the  common  law  action  of  ejectment  by  a 
landlord  against  the  tenant,  the  controversy  rests  upon  the  privily 
existing  between  the  parties  and  involves  only  the  ri^t  to  possession. 
If  the  tenancy  be  proved,  the  plaintiff  is  entitled  to  recover,  because 
the  defendant  is  estopped  by  contract  to  say  the  plaintiflf  has  no  title.*' 
And  the  same  is  true  as  regards  the  statutory  summary  proceeding 
given  to  landlords  to  recover  possession  from  a  tenant  wrongfully 
holding  over;  in  this  class  of  proceeding  the  title  is  never- in  issue.*® 
So  as  a  general  rule  where  a  tenant  is  sued  by  the  landlord  for  wrong- 
ful injuries  to  the  demised  premises  the  want  of  title  in  the  landlord 
cannot  be  set  up  in  defense,*'  and  the  estoppel  has  been  held  avail- 
able though  the  form  of  the  action  was  trespass.**  On  the  other 
hand,  where  the  action  is  one  in  which  the  settlement  of  the  title 
to  the  fee  is  sought,  as  where  it  is  one  to  quiet  title  or  in  the  nature 
of  such  a  suit,  the  estoppel  of  a  tenant  to  deny  his  landlord's  title 
cannot  be  invoked  to  prevent  the  defendant  from  questioning  the 
plaintiff's  title.  In  other  words,  the  estoppel  cannot  be  invoked  to 
conclude  the  tenant  where  the  title  is  put  in  issue  by  the  landlord 
in  an  action  to  establish  it,  so  that  a  decision  favorable  to  the  land- 
lord would  establish  his  title  as  against  any  adverse  claims  by  the 
tenant.*  And  where  this  is  the  purpose  and  eCFect  of  an  action  at 
law,  the  tenant  may  set  up  a  superior  title  in  himself.*  Thus  the 
estoppel  cannot  be  invoked  against  a  tenant  made  a  defendant  to  a 
writ  of  entry,  and  under  a  plea  of  nul  disseisin  it  is  permissible  for 

16.  Shew  V.  Call,  119  N.  C.  450,  26   the  recovery  of  possession  by  summary 
S.  E.  33,  56  A.  S.  R.  678.  proceedings. 

Note:  30  L.R.A.(N.S.)  1103.  19.  Winston  v.  Franklin  Academy, 

17.  Woodward  v.  Brown,  13  Pet.  1,  28  Miss.  118,  61  Am.  Dec.  540. 

10  U.  S.  (L.  ed.)  31;  Lucas  v.  Brooks,  20.  Ddaney  v.  Fox,  2  C.  B.  N.  8. 

18  Wall.  436,  21  U.  S.  (L.  ed.)  779;  768,  89  E.  C.  L.  768,  26  L.  J.  C.  PL 

Duke  v.  Harper,  6  Yerg.  (Tenn.)  280,  248,  15  Eng.  Rul.  Cas.  299. 

27  Am.  Dee.  462;  Mattoz  v.  Helm,  6  1.  Hubbard  v.  Shepard,  117  Mich. 

Litt.  (Ky.)  185,  15  Am.  Dec.  64.  25,  75  N.  W.  92,  72  A.  S.  R.  548;  Heb- 

Notes:  89  A.  S.  R.  114;  Ann.  Cas.  den  v.  Bina,  17  N.  D.  235,  116  N.  W. 

1912D  102.  85,  138  A.  S.  R.  7Q0;  Stevenson  v. 

And  see  generally  cases  cited  supra,  Rogers,  103  Tex.  169,  125  S.  W.  1, 

par.  137,  as  to  the  general  proposition  Ann.  Cas.  1912D  99,  29  L.R.A.(N.S.) 

that  a  tenant  is  estopped  to  deny  his  85. 

landlord's  title.  Notes:   29   L.R.A.(N.S.)    85;   Ann. 

18.  Emerick    v.    Tavener,    9    Grat.  Cas.  1912D 104. 

(Va.)  220,  58  Am.  Dec.  217.  2.  Stevenson    v.    Rogers,    103   Tex. 

Notes:  89  A.  S.  R.  114;  Ann.  Cas.   169,  125  S.  W.  1,  Ann.  Caa.  1912D 
1912D  103.    ,  99,  29  L.R.A.(N.S.)  85. 

See  infra,  par.  704  et  seq.,  as  to 
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the  tenant  to  show  title  in  himself,  since  such  plea  puts  the  whole 
title  in  issue.*  It  would  seem  that  where  the  action  is  to  have  parti- 
tion, and  the  tenant  who  is  made  a  party  defendant  would  be  estopped 
by  the  judgment  or  decree  from  thereafter  asserting  an  adverse  title, 
the  estoppel  to  deny  his  landlord's  title  cannot  be  invoked ;  ^  still  it 
has  been  held  that  if  in  a  proceeding,  for  partition,  among  heirs,  who 
are  tenants  in  common,  the  husband  of  one  of  the  feme  defendants 
is  made  a  party  defendant,  and  he  pleads  sole  seisin,  it  is  competent 
to  show  that  he  entered  imder  a  contract  and  agreement  with  the 
heirs  to  pay  taxes,  and  to  look  after,  and  to  take  care  of,  the  property 
for  the  heirs,  as  this  would  create,  as  between  him  and  the  heirs,  the 
relation  of  landlord  and  tenant,  and  the  estoppel  against  him  as  tenant 
to  deny  his  landlord's  tide  could  be  invoked.* 

160.  Action  for  Rent. — In  an  action  by  a  landlord  to  recover  rent 
the  tenant  as  a  general  rule  is  estopped  to  set  up  in  defense  the  want 
of  title  on  the  part  of  the  landlord,*  and  this  rule  has  been  held  from 
an  early  date  to  apply  where  the  action  by  the  landlord  is  for  use 
and  occupation.'  This  is  not  a  mere  technical  rule,  but  is  conform- 
able to  the  contract  between  the  parties;  for  so  long  as  the  tenant 
is  not  disturbed  in  his  occupation,  he  is  bound  by  the  contract  to 
pay  the  rent,  whether  the  landlord's  title  be  defective  or  not.*  This 
general  rule  is  held  to  apply  though  the  tenant  vacated  the  premises 
before  the  rent  sued  for  accrued.*  On  the  other  hand,  if  the  tenant 
has  been  evicted  by  the  owner  of  the  paramount  title,  it  is  a  good 
defense  to  an  action  by  his  landlord  for  subsequently  accruing  rent; 
the  estoppel  does  not  operate  to  preclude  such  defense.^*  Where  a 
married  woman  living  with  her  husband  in  his  house  rents  rooms 
therein  and  receives  the  rent  as  her  own  without  his  objection,  and 
not  as  his  agent,  her  tenants  cannot  question  her  title  in  an  action 

8.  Notes:  29  L.B.A.(N.8.)  96;  Ann.  Note:  89  A.  8.  B.  113. 

Gas.  1912D  104.  7.  Cooke  ▼.  Lozley,  5  T.  R.  4,  2 

4.  Stevenson  v.  Rogers,  103  Tex.  Rev.  Rep.  521, 15  Eng.  Rnl.  Cas.  297. 
169, 125  S.  W.  1,  Ann.  Cas.  1912D  99,  Note :  89  A.  S.  R.  113. 

29  LR^CNOS.)  85.  8.  George     v.     Putney,     4     Gush. 

5.  Alexander  v.  Gibbon,  118  N.  C.    (Mass.)  351,  50  Am.  Dec.  788. 

796,  24  N.  E.  748,  54  A.  S.  R.  757.  9.  Fanners'  Deposit  Nat.   Bank  v. 

6.  Blankenship  v.  Blackwell,  124  Western  Pennsylvania  Fuel  Co.,  215 
Ala.  355,  27  So.  551,  82  A.  S.  R.  175;  Pa.  St.  115,  64  Atl.  374,  114  A.  S.  R. 
George  v.  Putney,  4  Gush.  (Mass.)  949.  See  infra,  par.  481  et  seq.,  as  to 
351,  50  Am.  Deo.  788;  Morse  v.  God-  the  effect  of  the  tenant's  abandonment 
dard,  13  Mete.  (Mass.)  177,  46  Am.  of  possession  upon  his  liability  for 
Dee.  728;  Butler  v.  Gowles,  4  Ohio'  rent. 

205,  19  Am.  Dec.  612;  Farmers'  De-       10.  George     v.     Putney,     4     Gush, 

posit   Nat.    Bank   v.    Western    Penn-  (Mass.)  351,  50  Am.  Dec.  788;  Morse 

sylvania  Fuel  Co.,  215  Pa.  St.  115,  64  v.  Goddard,  13  Mete.  (Mass.)  177,  46 

Atl.  374,  114  A.  S.  R.  949 ;  Cooke  v.  Am.  Dee.  728.     See  infra,  par.  456  et 

Loxley,  5  T.  R.  4,  2  Rev.  Rep.  521,  15  seq.,  as  to  eviction   as  a  defense   in 

Eng.  Rol.  Gas.  297.  actions  for  rent  generally. 
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by  her  against  them  to  recover  rents  due.**  When  a  tenant  discovers 
that  there  are  adverse  claims  to  the  rents  arising  out  of  a  devolution 
of  the  title  to  the  reversion  he  may  file  his  bill  of  interpleader,  mak- 
ing all  the  adverse  claimants  parties,  and  oflFering  to  pay  the  rents 
into  court  to  abide  the  ultimate  decision  as  to  the  party  entitled  to 
them,**  but  the  fact  that  a  claim  is  made  upon  a  tenant  by  one 
asserting  a  title  to  the  demised  premises  paramoimt  to  the  title  of 
his  landlord  does  not  entitle  him  to  file  a  bill  of  interpleader  to 
determine  which  title  is  superior,  the  rule  that  a  tenant  is  estopped 
to  deny  his  landlord's  title  being  applicable  in  such  a  case.  So  it 
has  been  held  that  a  lessee  who  has  voluntarily  taken  an  independent 
lease  from  each  of  two  adverse  claimants  to  the  title  of  the  same  real 
estate  cannot  compel  his  lessors  to  interplead  and  litigate  their  con- 
flicting titles  and  the  validity  of  their  leases  before  either  of  them 
can  receive  his  rent,  and  thereby  exonerate  himself  from  liability 
for  the  rent  due  on  both  leases.** 

161.  Action  to  Enforce  Contract  of  Sale. — One  entitled  to  specific 
performance  of  a  contract  to  convey  land  is  precluded  from  main- 
taining a  suit  therefor  by  the  fact  that  after  obtaining  the  contract 
he  took  a  lease  of  the  property,  since  such  suit  involves  a  denial  of 
the  landlord's  title.  This  assertion  he  cannot  be  permitted  to  mak6 
until  he  surrenders  up  the  premises  to  his  landlord,  since  it  puts  him 
in  a  position  of  repudiating  or  of  ridding  himself  of  the  relation  of 
tenant,  which  he  bore  when  the  bill  was  filed,  or  of  a^uming  an 
attitude  of  hostility  to  the  title  or  claim  of  title  of  his  landlord.  A 
landlord  can  only  be  required  to  litigate  title  with  his  tenant  upon 
the  vantage  ground  of  possession.*^  So  possession  considered  as  evi- 
dence of  a  parol  contract  for  the  sale  of  land  and  as  part  performance 
to  take  it  out  of  the  statute  of  frauds  must  not  only  be  delivered 
and  taken,  but  must  be  maintained  in  pursuance  of  the  parol  con- 
tract; hence,  if  a  purchaser  by  parol  take  possession  under  his  con- 
tract, and  afterward  attorn  to  the  vendor  as  landlord,  he  lets  go  his 
equities,  and  his  possession  is  referred  to  his  new  agreement,  and  he 
cannot  set  up  in  defense  of  an  action  by  his  landlord  to  recover 
possession  his  parol  contract  for  the  purchase.*^  This  rule  as  to 
the  nonenforcement  of  a  contract  of  sale  does  not  of  course  apply 
to  an  agreement  by  the  landlord  to  convey  to  the  tenant  contained 
in  the  lease.** 

11.  Johnson    v.    Tucker,   136   Wis.  30  So.  488,  89  A.  8.  B.  55,  54  L.R.A. 
505, 117  N.  W.  1002, 128  A.  S.  R.  1097.  749. 

12.  Note:   91  A.   S.  R.   607.     See  15.  Rankin  v.  Simpson,  19  Pa.  St. 
generally,  Interpleader,  vol.  15,  p.  471,  57  Am.  Dec,  668. 

221  et  seq.  16.  See  infra,  par.  299  et  seq.,  as  to 

13.  Note:  91  A.  S.  R.  607.  an  option  given  tenant  to  purchase. 

14.  Davis  V.  Williams,  130  Ala.  530, 
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VII.  Disturbance  op  Tenant's  Possession  Generally 

162.  Remedies  of  Tenant  against  Landlord  Generally. — ^A  tenant 
may  maintain  the  ordinary  actions  for  the  wrongful  disturbance  of 
his  possession  by  his  landlord.^'  Thus  where  a  landlord  wrongfully 
intrudes  upon  the  tenant's  right  to  the  exclusive  possession  of  the 
premises  an  action  of  trespass  wiU  lie  against  him  as  against  any 
other  wrongdoer.^^  So  where  a  landlord  wrongfully  intrudes  upon 
his  tenant  and  takes  possession  of  the  personal  property  on  the  prem- 
ises this  will  ordinarily  render  him  liable  in  trover  for  a  conversion, 
and  where  he  wrongfully  intrudes  and  places  another  tenant  in  pos* 
session  of  the  premises  and  the  effects  of  the  former  tenant  he  will 
be  held  liable  for  a  conversion  of  such  effects  though  he  does  not 
personally  interfere  with  them.^*  As  in  case  of  other  wanton  and 
malicious  torts,*^  exemplary  or  punitive  damages  may  be  recovered 
against  a  landlord.^  Damages  to  a  tenant,  resulting  from  an  injunc- 
tion obtained  by  the  landlord  without  sufficient  cause  which  prevented 
the  tenant  from  cultivating  the  land,  may  be  recovered  in  an  action 
on  the  covenants  in  the  lease,  although  there  may  also  be  a  remedy 
on  the  injunction  bond.'  Where  the  owner  of  demised  premises 
makes  a  contract  with  an  adjoining  owner  for  the  construction  of  a 
party  wall,  which  contract  cannot  be  carried  out  according  to  its 
terms  without  entry  upon  the  demised  premises  and  an  undermining 
of  the  tenant's  wall,  and  the  adjoining  owner  or  his  servants  in  the 
performance  of  the  contract  commits  a  trespass  upon  the  tenant's 
possession  and  undermines  the  wall,  the  contract  is  evidence  of  a 
command  or  approval  of  the  trespass  by  the  landlord,  so  as  to  render 
him  liable  severally,  or  jointly  with  the  adjoining  owner.*  In  case 
of  leases  by  railroad  companies  of  buildings  upon  or  near  their  right 
of  way,  it  is  frequently  provided  in  the  lease  that  the  company  shall 
not  be  liable  for  injuries  to  the  tenant  caused  by  fires  set  by  the 
company  in  the  operation  of  its  road,  and  the  validity  of  such  a 
provision  is  unanimously  upheld;  it  does  not  violate  the  rule  that 
a  common  carrier  cannot  by  contract  relieve  himself  from  liability 
for  the  negligence  of  himself  or  his  employees,  nor  is  such  a  pro- 

17.  Gilbert  v.  Peck,  162  Cal.  54, 121  102  Pac.  1007,  21  Ann.  Cas.  1191,  24 
Pac.    316,    Ann.    Cas.    1913C    1349;  L.R.A.(N.  S.)  226  and  note.     • 
Schwartz  v.  McQuaid,  214  111.  357,  73  20.  See  Damages,  vol.  8,  p.  579  et 
N.  E.  682,  105  A.  S.  R.  112;  Front  v.  seq. 

Hardin,  66  Ind.  165,  26  Am.  Rep.  165 ;  1.  Gilbert  v.  Peck,  162  Cal.  54,  121 

Fults  V.  Munro,  202  N.  Y.  34,  95  N.  B.  Pac.    316,    Ann.    Cas.    1913C    1349 ; 

23,  Ann.  Cas.  1912D  870,  37  L.R.A.  Shores  v.  Brooks,  81  Ga.  468,  8  S.  E. 

(N.S.)  600.  429, 12  A.  S.  R.  332. 

18.  Shores  v.  BrooTcs,  81  Ga.  468,  8  2.  Hubble  v.  Cole,  88  Va.  236,  13  S. 
S.  E.  429,  12  A.  S.  R.  332;  Front  v.  E.  441,  29  A.  S.  R.  716,  13  L.R.A. 
Hardin,  56  Ind.  165,  26  Am.  Rep.  18.  311. 

19.  Bowe  V.  Palmer,  36  Utah  214,  3.  De  Palma  v.  Weinman,  15  N.  M- 
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vision  apposed  to  public  policy  as  increasing  the  risks  and  dangers 
to  the  public  as  to  the  destruction  of  property  by  fire.* 

163.  Remedies  of  Tenant  against  Third  Persons  Generally. — ^A 
trespass  upon  real  estate  is  an  injury  to  the  possessory  right  of  the 
person  in  possession  for  which  he  may  maintain  an  action,  and  this 
rule  is  fully  applicable  where  the  person  in  possession  is  a  tenant; 
in  such  a  case  the  wrong  usually  gives  rise  to  two  separate  causes 
of  action,  the  one  in  favor  of  tiie  landlord  for  the  injury  to  his 
reversionary  rights,*  the  other  in  favor  of  the  tenant  for  the  injury 
to  his  leasehold  interest.*  Although  a  tenant  has  no  estate  in  the  land, 
he  is  the  owner  of  its  iise  for  the  term  of  his  rent  contract,  and  can 
recover  damages  for  any  injury  to  such  use  resulting  from  a  physical 
invasion  of  his  possession,'  and  as  heretofore  shown  where  the  injury 
merely  affects  the  possession,  as  distinguished  from  an  injury  to  the 
reversion  as  well,  the  sole  right  of  action  therefor  is  in  the  tenant, 
and  the  landlord  cannot  maintain  an  action  therefor.^  The  rule 
permitting  a  tenant  to  maintain  an  action  for  an  injury  to  his 

68, 103  Pac.  782,  24  L.R.A.(N.S.)  423  as  to  validity  of  provisions  releasing 

and  note,  affirmed  232  U.  S.  571,  34  S.  common  carrier  from  liability  for  n^- 

Ct  370,  58  tJ.  S.  (L.  ed.)  733.    See  ligence. 

also  Collins  v.  Lewis,  53  Minn.  78,  54  5.  See  supra,  par.  106  et  seq. 

N.  W.  1056,  19  L.R.A.  822.  6.  KeUogg  v.  King,  114  Cal.  378,  46 

4.  Hartford  Fire  Ins.  Co.  v.  Chicago,  Pac.  166,  55  A.  S.  R.  74;  Pause  v.  At- 
etc.,  R.  Co.,  175  U.  S.  91,  20  S.  Ct.  lanta,  98  Ga.  92,  26  S.  E.  480,  58  A. 
33,  44  U.  S.  (L.  ed.)  84,  aflflrming  70  S.  R.  290;  Darnell  v.  Columbus  Show- 
Fed.  201,  17  C.  C.  A.  62,  30  L.R.A.  Case  Co.,  329  Ga.  62,  58  S.  E.  631, 121 
193 ;  Stephens  V.  Southern  Pac.  Co.,  109  A.  S.  R.  206,  13  L.R.A.(N.S.)  333; 
Cal.  86,  41  Pac.  783,  50  A.  S.  R.  17,  29  McConnel  v.  Kibbe,  33  Dl.  175,  85  Am. 
L.R.A.  751;  Checkley  v.  Illinois  Cent.  Dec.  265;  Walden  v.  Conn,  84  Ky.  312, 
R.  Co.,  257  m.  491, 100  N.  E.  942,  Ann.  1  S.  W.  537,  4  A.  S.  R..204;  Hayward 
Cas.  1914A  1202,  44  L.R.A.(N.S.)  v.  Sedgley,  14  Me.  439,  31  Am.  Dec. 
1127;  Griswold  v.  Dlinois  Cent.  R.  Co.,  64;  Green  v.  Shoemaker,  III  Md.  69, 73 
90  la.  266,  57  N.  W.  843,  24  L.R.A.  Atl.  688,  23  L.R.A.(N.S.)  667;  BeaHy 
647;  Greenwich  Ins.  Co.  v.  Louisville,  v.  Chosen  Freeholders,  81  N.  J.  L.  637, 
etc.,  R.  Co.,  112  Ky.  598,  66  S.  W.  411,  80  Atl.  457,  Ann.  Cas.  1912D  119; 
67  S.  W.  16, 56  Ii.R.A.  477,  99  A.  S.  R.  Beach  v.  Morgan,  67  N.  H.  529,  41  Atl. 
313 ;  James  Quirk  Milling  Co.  v.  Min-  349,  68  A.  S.  R.  092 ;  Evans  v.  Wat- 
neapoHs,  etc.,  R.  Co.,  98  Minn.  22,  107  kins,  76  N.  H.  433,  83  Atl.  915,  41 
N.  W.  742, 116  A.  S.  R.  336;  Northern  L.R.A.(N.S.)  404;  Bowe  v.  Palmer,  36 
Pac.  R.  Co.  V.  McClure,  9  N.  D.  73,  81  Utah  214, 102  Pac.  1007,  21  Ann.  Cas. 
N.  W.  52,  47  L.R.A.  149;  Mansfield  1191,  24  L.R.A.(N.S.)  226;  Faman- 
Mut.  Ins.  Co.  V.  Cleveland,  etc.,  R.  Co.,  dis  v.  Great  Northern  R.  Co.,  41  Wash. 
74  Ohio  St.  30,  77  N.  E.  269,  6  Ann.  486,  84  Pac.  18,  111  A.  S.  R.  1027,  5 
Cas.  782;  Cincinnati,  etc.,  R.  Co.  v.  L.R.A.(N.S.)  1086. 
Saulsbury,  115  Tenn.  402,  90  S.  W.  Notes:  85  Am.  Dec.  323;  59  L.R.A. 
624,  5  Ann.  Cas.  744;  Osgood  v.  Cen-  899;  64  L.R.A.  611;  30  L.R.A.(N.S.) 
tral  Vermont  R.  Co.  77  Vt.  334,  60  Atl.  265. 
137,  70  L.R.A.  930.  7.  Darnell  v.  Columbus  Show-Case 

Notes:  44    L.R.A.(N.S.)     1127;    5  Co.,  129  Ga.  62,  58  S.  E.  631,  121  A. 

Ann.  Cas.  747.  S.  R.  206,  13  L.R.A.(N.S.)  333. 

See  Carriers,  vol.  5,  p.  200  et  seq.,  8.  See  supra,  par.  106. 
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possession  extends  to  a  tenant  at  will.*  A  tenant  cannot  maintain 
an  action  for  an  injury  to  the  demised  premises  before  he  leased  the 
same.^*  It  has  been  settled  from  an  early  day  that  if  a  stranger 
wrongfully  enters  upon  land  in  the  possession  of  a  tenant  and  cuts 
trees  thereon,  the  tenant  may  maintain  an  action  of  trespass  there- 
for,^^  and  under  a  statute  permitting  the  party  injured  to  maintain 
an  action  against  third  persons  for  wrongfully  cutting  trees  or  timber 
without  the  consent  of  the  owner,  and  recover  treble  damages,  it 
has  been  held  that  a  tenant  for  a  term  of  years  is  to  be  deemed  an 
"owner"  and  a  party  injured,  and  therefore  is  entitled  to  maintain  the 
action.  In  such  a  case,  while  the  fact  that  the  plaintiff  is  a  tenant 
affects  in  the  first  instance  the  amount  of  his  actual  damages,  when 
such  damages  have  been  ascertained  his  right  to  have  them  trebled 
is  not  affected  by  the  nature  of  his  estate."  Where  a  third  person 
is  employed  by  the  landlord  with  the  consent  of  the  tenant  to  make 
repairs  or  improvements  to  the  demised  premises,  he  will  be  liable 
to  the  tenant  for  injuries  to  his  property  on  the  premises  resulting 
from  negligence  in  doing  the  work.*'  On  the  other  hand,  it  has  been 
held  that  a  tenant  of  a  building  has  no  right  of  action  against  one 
who  has  contracted  with  the  owner  to  underpin  the  walls  while  an 
excavation  is  in  progress  on  the  adjoining  property,  because  of  mere 
delay  in  the  performance  of  the  contract,  though  if  the  work  of 
underpinning  were  negligently  done  the  contractor  would  have  been 
liable.^^  The  fact  that  the  injury  to  the  tenant  was  caused  by  the 
concurrent  negligence  of  the  landlord  and  a  third  person  does  not 
relieve  the  third  person  from  liability  on  the  ground  that  the  negli- 
gence of  the  landlord  should  be  imputed  to  the  tenant.^^  Where 
the  tortious  invasion  of  the  tenant's  rights  is  wanton  and  malicious, 
he  may  recover  pimitive  or  exemplary  damages.**  It  does  not  seem 
that  a  tenant  is  under  as  great  a  duty  or  obligation  to  take  precau- 
tionary steps  to  lessen  the  injury  to  his  possession  from  the  wrongful 

9.  Hayward  v.  Sedgley,  14  Me.  439,  son  not  a  party  to  a  contract  to  sue 
31  Am.  Dec.  64.  thereon,  see  Contracts,  vol.  6,  p.  881, 

Note:  30  L.R.A.(N.S.)  266.  et  seq. 

10.  McConnel  v.  Kibbe,  33  111.  175,  15.  Contos  v.  Jamison,  81  S.  C.  488, 
86  Am.  Dec  265.  62  S.  E.  867,  19  L.B.A.(N.S.)   498, 

11.  Hayward  v.  Sedgley,  14  Me.  439,  wherein  it  is  held  that  tenants  are 
31  Am.  Dec.  64.  not  precluded  from  holding  one  who 

12.  Guild  V.  Prenlis,  83  Vt.  212,  74  causes  the  fall  of  a  wall  of  the  build- 
Atl.  1115,  Ann.  Gas.  1912A  313.  ing  occupied  by  them  through  negli- 

13.  General  Fire  Extinguisher  Go.  v.  gent  excavation  of  the  adjoining  lot 
Beal-Doyle  Dry  Goods  Co.,  110  Ark.  liable  for  the  injury  thereby  caused  to 
49,  160  S.  W.  889,  Ann.  Gas.  1915D  their  goods  by  the  fact  that  one  of  the 
791.  proximate  and  efficient  causes  of  the 

14.  Kennedy  v.  Hawkins,  54  Ore.  falling  of  the  wall  was  negligence  of 
164,  102  Pac.  733,  25   L.R.A.(N.S.)  their  landlord. 

606.    As  to  the  general  right  of  a  per-       16.  Darnell  v.  Columbus  Show-Case 
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act  of  a  third  person  as  the  owner  in  fee  would  be;  this  is  due  to 
the  temporary  nature  of  his  interest  in  the  land,  and  also  his  limited 
right  to  alter  the  condition  of  the  land.*'  Thus  it  has  been  held 
that  though  an  owner  in  fee  may  be  under  the  duty  to  protect  his 
land  and  crops  by  ditching  water  obstructed  by  a  railroad  embank- 
ment in  order  to  minimize  the  injuries  if  this  can  be  done  at  a  mod- 
erate cost/®  yet  a  lessee  of  a  farm  for  a  short  term  is  under  no  obli- 
gation to  dig  a  ditch  at  a  considerable  expense  to  protect  his  crops 
from  water  obstructed  by  a  railroad  embankment,  in  order  to  mini- 
mize the  injuries.** 

164.  Liability  of  Landlord  for  Acts  of  Third  Persons  or  Other 
Tenants. — ^A  landlord  is  not  liable  to  his  tenant  for  injuries  to  the 
demised  premises  caused  by  a  third  person  over  whom  he  has  no 
control,  and  whose  wrongful  act  he  has  neither  sanctioned  nor  author- 
ized; *®  so  if  the  owner  of  adjacent  premises  in  making  an  excavation 
thereon,  after  giving  notice  of  his  intention,  causes  the  wall  of  a 
building  to  be  injured  thereby,  the  tenant  of  the  building  cannot 
recover  of  his  landlord  therefor,  where  there  is  nothing  to  show  that 
such  landlord  was  guilty  of  any  negligence  or  failed  in  any  duty 
imposed  on  him  by  law.*  From  the  doctrine  that  a  landlord  is  not 
responsible  for  the  acts  of  strangers,  it  follows  that  a  tortious  act 
done  by  one  tenant  to  another  tenant  of  a  common  landlord,  with- 
out the  authority,  consent,  or  connivance  of  the  landlord,  is  not  the 
latter's  tort,  but  solely  the  tort  of  him  who  does  the  act;*  therefore 
a  landlord  renting  different  portions  of  his  premises  to  different  ten- 
ants is  not  as  a  rule  liable  to  one  tenant  for  injuries  to  his  person 
or  property  resulting  from  the  fault  or  negligence  of  other  tenants 
in  the  use  of  their  portions  of  the  premises.*  And  it  has  been  held 
that  the  lessee  of  the  lower  strata  of  a  mine  cannot  recover  from  the 

Co.,  129  Ga.  62,  58  S.  E.  631,  121  A.  20.  Darnell  v.  Columbus  Show-Case 
S.  R.  206,  13  L.R.A.(N.S.)  333.  And  Co.,  129  Ga.  62,  58  S.  E.  631,  121  A. 
see  Damages,  vol.  8,  p.  579  et  seq.  S.  R.  206, 13  L.R.A.(N.S.)  333;  Serio 

17.  Yazoo,  etc.,  R.  Co.  v.  Sultan.  106  v.  Murphy,  99  Md.  545,  58  Atl.  435, 
Miss.  373,  63  So.  672,  49  L.R.A.(N.S.)  105  A.  S.  R.  316;  Farnandis  v.  Great 
760.  Northern  R.  Co.,  41  Wash.  486,  84  Pac. 

18.  See  Damages,  vol.  8,  p.  442  et  18,  111  A.  S.  R.  1027,  5  L.R.A.(N.S.) 
seq.,  as  to  the  general  duty  of  a  person  1086. 

injured  by  the  tortious  act  of  another  1.  Serio  v.  Murphy,  99  Md.  545,  58 
to  minimize  the  resulting  damages.         Atl.  435, 105  A.  S.  R.  316. 

19.  Yazoo,  etc.,  R.  Co.  v.  Sultan,  106  2.  Darnell  v.  Columbus  Show-Case 
Miss.  373,  63  So.  672,  49  L.R.A.(N.S.)  Co.,  129  Ga.  62,  58  S.  E.  631, 121  A.  S. 
760  and  note  (also  holding  that  an  ob-  R.  206,  13  L.R.A.(N.S.)  333. 
ligation  imposed  by  a  lease  upon  the  3.  Jones  v.  Friedenburg,  66  Ga.  505, 
tenant  to  keep  all  ditches  open  and  the  42  Am.  Rep.  86;  McCarthy  v.  York 
ditch  banks  -clean  does  not  require  him  County  Sav.  Bank,  74  Me.  315,  43  Am. 
to  construct  a  ditch  to  protect  his  crops  Rep.  591  j  Peterson  v.  Bullion-Beck, 
from  water,  the  flow  of  which  is  ob-  etc.,  Min.  Co.,  33  Utah  20,  91  Pac. 
Btracted  by  a  railroad  embankment) .  1095,  14  Ann.  Cas.  1122 ;  Brunswick- 
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mine  owner  for  injuries  to  his  premises  caused  by  the  operations  of 
the  lessee  of  the  upper  strata,  unless  the  owner  could  have  foreseen 
at  the  time  of  making  the  lease  of  the  upper  strata  that  the  operation 
thereof  would  necessarily  injure  the  premises  of  the  lower  lessee.^ 
Nor  is  a  landlord  liable  to  one  tenant  for  renting  another  part  of 
the  same  premises  to  another  tenant  who  used  gasoline  or  other  dan- 
gerous articleB,  unless  the  landlord  knew  it  would  be  so  used.^  Nor 
as  a  general  rule  is  he  liable  for  injurfes  sustained  by  water  allowed 
to  escape  from  the  portion  of  the  premises  occupied  by  another  tenant 
through  the  negligence  of  such  occupant.^  The  landlord  is,  however, 
liable  to  his  tenant  where  he  authorizes  or  sanctions  the  wrongful 
act  of  his  other  tenant,'  as  where,  after  removing  the  gas  fixtures  from 
the  whole  building,  leaving  the  pipes  open,  he  authorizes  one  of  his 
tenants  to  introduce  gas  into  his  apartments,  causing  an  explosion  of 
gas  in  another  tenant's  room.^  So  where  he  leases  a  portion  of  his 
premises  to  a  tenant  to  be  used  for  purposes  for  which  they  are  unfit- 
ted he  may  be  liable  to  other  tenants  for  injuries  sustained  by  reason 
of  such  use.  Thus  where  an  owner  leased  two  lower  floors  of  a  build- 
ing to  one  tenant,  and  two  upper  floors  to  another  to  whom  he  mis- 
represented the  amount  of  weight  that  such  upper  floors  would  bear, 
and  authorized  the  latter  tenant  to  store  therein  a  large  amount  of 
heavy  material  with  the  result  that  the  floor  broke  down  and  destroyed 
property  of  the  lower  tenant,  it  was  held  that  the  owner  was  liable 
to  the  lower  tenant.*  The  owner  of  a  building  has  also  been  held 
liable  to  the  tenant  for  property  destroyed  by  the  collapse  of  the 
building,  caused  by  the  negligence  of  another  tenant  who  was  mak- 
ing alterations  therein  with  the  permission  of  the  owner.  ^^ 

165.  Negligent  Use  of  Water  Fixtures  by  Other  Tenants. — ^The 
landlord  does  not  warrant  or  insure  a  tenant  of  a  lower  story  againi^t 
the  negligent  use  of  water  fixtures  by  tenants  on  the  floor  above,  and 
it  is  generally  recognized  that  in  the  absence  of  a  statute,  or  a  cove- 
nant to  repair,  a  landlord  who  rente  the  upper  story  of  his  building 
containing  water  fixtures  properly  constructed  and  in  good  condition 
at  the  time  of  the  lease,  and  who  gives  to  the  tenant  the  exclusive 
.  possession  and  control  thereof,  is  not  liable  to  a  tenant  of  the  lower 
story  for  damages  caused  by  the  negligent  use  of  the  fixtures  by  the 
upper  tenant,  or  by  some  defect  in  the  fixtures  accruing  during  the 

Balke-GoUender  Co.  v.  Rees,  69  Wis.  6.  See  infra,  par.  165,  following. 

442,  34  N.  W.  732,  2  A.  S.  R.  748.  7.  Notes:  50  Am.  Dec  778;  14  Ann. 

Notes:  50  Am.  Dec.  778;  23  L.RA.  Cas.  1124. 

158,   160;   34  L.R.A.(N.S.)    807;   14  8.  Note:  50  Am.  Dec.  778. 

Ann.  Cas.  1124.  9.  Bmnswick-Balke-CoUender  Co.  ▼. 

4.  Peterson    v.    BoUion-Beek,    etc.,  Rees,  69  Wis.  442,  34  N.  W.  732,  2 
Min.  Co.,  33  Utah  20,  91  Pac  1095, 14  A.  S.  R.  748. 

Ann.  Cas.  1122.  10.  Note:  18  Ann.  Cas.  7. 

5.  Note:  23  L.R.A.  158. 
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term  of  the  lease.  *^  Thus,  where  the  lessor  places  in  the  room  of  the 
upper  tenant  a  bowl  for  his  exclusive  use,  the  apertures  of  which 
are  insufficient  to  permit  the  escape  of  all  the  water  entering  by  the 
faucet,  and  the  tenant  negligently  leaves  the  faucet  open,  so  that  the 
water  overflows  and  leaks  through  upon  the  tenant  below,  the  lessor 
is  not  liable,  for  the  bowl  is  not  itself  a  nuisance,  but  becomes  so 
only  by  the  negligence  of  the  upper  tenant.^*  On  the  other  hand, 
it  has  been  held  tibat  where  a  tenant  on  a  lower  floor  is  injured  by 
the  flowing  of  water  from  the  bath  tubs  and  water  fixtures  situated 
above,  he  has  a  right  of  action  against  the  landlord,  if  the  overflow 
results  from  their  improper  construction,  and  this  liability  exists  with- 
out reference  to  the  occupation  of  the  upper  apartment  by  another 
tenant^'  So  where  the  water  fixtures  on  an  upper  floor  become 
defective  during  the  term  of  a  tenant,  and  at  the  expiration  of  the 
term  the  landlord  relets  the  apartments  to  another  tenant  without 
making  necessary  repairs,  the  landlord  is  liable  for  injuries  sustained 
by  a  tenant  on  a  lower  floor  by  reason  of  leakage  due  to  such  defective 
condition  of  the  water  fixtures  on  the  floor  above.^*  Still  the  liability 
of  the  landlord  does  not  follow  from  the  fact  that  the  building  does 
not  contain  the  latest  and  most  improved  system  of  water  pipes;  he 
does  not  insure  against  the  negligence  of  his  tenants,  nor  is  he  bound 
to  construct  his  building  so  as  to  reduce  the  possibilities  of  damage 
from  such  negligence  to  an  absolute  minimum.^'  Where  a  tenant 
below  is  injured  by  the  overflow  from  a  bath  tub  in  an  apartment 
above,  through  the  negligence  of  the  upper  tenant,  the  lessor  has 
been  held  liable  if  he  has  as  much  control  of  the  room  in  which  the 
bath  tub  is  as  the  upper  tenant^* 

166.  Injunctive  Relief. — ^A  tenant  may  be  entitled  to  equitable 
relief  to  prevent  the  landlord  or  a  third  person  from  wrongfully  inter- 
fering with  his  right  to  the  peaceable  enjoyment  and  possession  of  the 
demised  premises.^^  Thus,  one  who  has,  under  a  lease,  an  exclusive 
right  of  hunting  upon  a  game  preserve  may,  by  injunction,  restrain 
acts  or  threatened  acts  of  trespass  thereon  which  will  result  in  irrepa- 
rable injury  to  his  hunting  rights,  as  where  such  acts  constitute  not 

11.  McCarthy  v.  York  County  Sav.  18,  54  Am.  Rep.  109. 

Bank,  74  Me.  315,  43  Am.  Rep.  591.  16.  McCarthy  v.  York  County  Sav. 

Notes :  23  L.R.A.  160 ;  10  Ann.  Cas.  Bank,  74  Me.  315,  43  Am.  Rep.  591. 

259;  14  Ann.   Cas.  1125;  Ann.   Cas.  Note:  14  Ann.  Cas.  1125. 

1913D  812.  16.  Jones  v.  Feidenburg,  66  Ga.  505, 

12.  McCarthy  v.  York  County  Sav.  42  Am.  Rep.  86. 

Bank,  74  Me.  315,  43  Am.  Rep.  591.  Note :  50  Am.  Dec.  778. 

13.  Jones  v.  Friedenburg,  66  Ga.  17.  Kellog  v.  King,  114  Cal.  378,  46 
505,  42  Am.  Rep.  86;  Ingwersen  v.  Pac.  166,  55  A.  S.  R.  74;  Case  v.  Min- 
Rankin,  47  N.  J.  L.  18,  54  Am.  Rep.  ot,  158  Mass.  577,  33  N.  E.  700,  22 
109.  L.R.A.  536;  Grantham  v.  Gibson,  41 

Note:  14  Ann.  Cas.  1125.  Wash.  125,  83  Pac.  14,  111  A.  S.  R. 

14.  Ingwersen  v.  Rankin,  47  N.  J.  L.   1003,  3  L.R.A.(N.S.)  447. 
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only  the  killing  of  the  gamebirds  but  driving  them  away  and  deterring 
their  return^  a  thing  which  once  accomplished  cannot  be  restored 
and  which  constitutes  an  injury  that  cannot  be  estimated  in  money 
damages.^^  It  has  been  held  that  the  fact  that  the  tenant's  right  to 
an  injunction  against  the  landlord's  interference  with  his  enjoyment 
of  the  premises  terminates  pending  suit  by  the  expiration  of  the  term 
will  not  prevent  equity  from  retaining  the  suit  to  assess  damages.^* 
On  the  other  hand,  it  is  the  general  rule  that  an  injunction  will  not 
be  granted  to  restrain  a  trespasser  merely  because  he  is  a  trespasser. 
The  foimdation  for  the  exercise  of  the  jurisdiction  of  a  court  of 
equity  in  restraining  threatened  trespasses  rests  upon  the  inadequacy 
of  legal  remedies  to  compensate  for  probable  injuries,  which  may 
result  if  the  commission  of  the  trespass  is  not  restrained ;  *®  and  this 
rule  has  been  held  applicable  to  trespasses  committed  by  a  landlord  on 
the  possession  of  a  tenant.^  But  where  a  landlord  by  an  innocent 
mistake  encroached  upon  the  demised  premises  with  a  permanent 
improvement  of  adjoining  premises,  the  tenant  is  not  entitled  to  a 
mandatory  injunction  requiring  the  restoration  of  the  premises,  where 
tlie  injury  to  the  landlord  from  granting  such  an  injunction  would 
be  greatly  disproportionate  to  the  injury  of  which  the  tenant  com- 
plains. Thus  it  has  been  held  that  the  restoration  of  leased  premises 
to  their  former  condition  will  not  be  compelled  by  mandatory  injunc- 
tion after  the  landlord,  believing  he  had  a  right  to  do  so,  has  con- 
structed a  vault  in  a  small  portion  of  the  basement,  the  removal  of 
which  would  cost  him  a  large  sum  of  money,  besides  causing  him 
great  inconvenience  and  loss  in  business,  while  the  tenant,  whose 
lease  will  expire  in  a  short  time,  can  be  as  well  accommodated  by 
giving  him,  in  addition  to  full  compensation  for  his  injuries,  an 
equal  or  larger  space  on  the  other  side  of  the  basement,  whidi  is 
offered  him  by  the  owner.' 

167.  Nuisance  Generally, — ^Where  a  nuisance  is  created  during  a 
term  which  injuriously  affects  the  estate  of  the  lessee,  he  may  main- 
tain an  action  for  his  resulting  damages,'  and  where  the  nuisance  is 
of  a  temporary  nature,  a  lessee  may  maintain  an  action  therefor, 

18.  EeUogg  V.  King,  114  Cal.  378,  20  L.B.A.  842. 

46  Pac.  166,  65  A.  S.  R.  74.  3.  Crommelin  v.  Coxe,  30  Ala.  318, 

19.  Case  v.  Minot,  158  Mass.  577,  68  Am.  Dec.  120 ;  McLaughlin  v.  Hope, 
33  N.  E.  700,  22  L.R.A.  536.  See  gen-  107  Ark.  442, 155  S.  W.  910,  47  L.R:A. 
erally  Egtimr,  vol.  10,  p.  370,  et  seq.  (N.S.)  137;  Sherman  v.  Fall  River 
as  to  the  intention  of  equitable  juris-  Iron  Works  Co.,  2  Allen  (Mass.)  524, 
diction  once  obtained.  79  Am.  Dec.  799;  BIy  v.  Edison  Elec- 

20.  See  Injunctions,  vol.  14,  p.  trie  Illuminating  Co.,  172  N.  Y.  1,  64 
442  et  seq.  N.  E.  745,  58  L.R.A.  500 ;  Garland  v. 

1.  Deegan  v.  NeviUe,  127  Ala.  471,  Aurin,  103  Tenn.  555,  53  S.  W.  940, 
09  So.  173,  85  A.  S.  B.  137.  76  A.  S.  R.  699,  48  L.R.A.  862. 

2.  Lynch  v.  Union  Institution  for       Note ;  111  A.  S.  R.  1006. 
Savings,  159  Mass.  306,  34  N.  E.  364, 
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though  it  was  created  prior  to  the  commencement  of  his  tenn>  This 
rule  is  undoubtedly  correct  on  principle;  upon  both  principle  and 
authority  an  owner  of  property  ejected  by  a  nuisance  may  maintain 
an  action  to  recover  his  damages  or  to  abate  the  nuisance,  or  both, 
no  matter  whether  he  takes  his  title  before  or  after  the  introduction 
of  the  nuisance,  and  a  landlord  and  his  tenant  have  separate  estates, 
for  injuries  to  which  each  may  have  his  appropriate  remedy.  If, 
then,  an  owner  who  ''comes  to  a  nuisance''  can  maintain  an  action 
to  redress  his  wrongs,  why  should  a  tenant  who  "comes  to  a  nuisance" 
be  denied  any  remedy?  The  last  owner  or  occupant,  when  he  acquires 
his  property  or  possession^  acquires  with  it  all  the  rights  which  by 
law  belong  to  it,  and  exemption  from  wrongful  injury  by  a  contiguous 
proprietor  is  one  of  them.^  Where,  however,  the  nuisance  is  per- 
manent in  its  nature  it  has  been  held  that  if  it  was  created  before  the 
tenancy  commenced  the  tenant  cannot  maintain  an  action  for  dam- 
ages.* This  seems  to  be  the  theory  on  which  certain  elevated  railway 
cases  are  based,  in  which  it  is  held  that  a  lessee  who  takes  his  lease 
after  the  railway  was  constructed  cannot  recover  damages  for  injury 
to  his  right  of  occupation.'  If  a  business  is  conducted  in  such  a 
manner  as  to  become  a  niiisance  to  those  in  the  neighborhood,  the 
cost  or  permanence  of  the  building  in  which  it  is  carried  on  cannot 
affect  the  right  of  those  injured  thereby  to  have  the  nuisance  abated, 
or  to  recover  damages  for  injuries  actually  sustained.*  Thus  it  has 
been  held  a  nuisance  created  by  conducting  an  electric  light  plant 
in  such  a  manner  as  to  affect  neighboring  property  injuriously  is 
presumed  to  be  temporary,  so  as  not  to  deprive  tenants  of  such  prop- 
erty of  the  right  to  sue  for  injuries  to  their  interests,  and  confine  the 
rights  of  action  to  the  property  owners,  even  where  the  tenants'  terms 
commence  after  the  creation  of  the  nuisance.*  And  it  has  been 
decided  that  a  lessee  may  maintain  an  action  against  one  who  has 
laid  gas  pipes  in  neighboring  streets  so  imperfectly  that  they  con- 
stitute a  nuisance  to  his  possession,  in  allowing  gas  to  escape  through 

4.  Sherman  v.  Fall  River  Iron  ing  Co.,  172  N.  Y.  1,  64  N.  E.  746,  58 
Works  Co.,  2  Allen  (Mass.)  524,  79  L.R.A.  500;  Storms  v.  Manhattan  R. 
Am.  Dec.  799;  Ely  v.  Edison  Electrio  Co.,  178  N.  Y.  493,  71  N.  E.  3,  66 
Duminating  Co.,  172  N.  Y.  1,  64  N.  L.R.A.  625. 

E.  745,  58  L.R.A.  500;  Miller  v.  Edi-  8.  Bly  v.  Edison  Electrio  niaminat- 

son  Electric  Illuminating  Co.,  184  N.  ing  Co.,  172  N.  Y.  1,  64  N.  E.  745,  58 

Y.  17,  76  N.  E.  734,  6  Ann.  Cas.  146,  L.R.A.  500. 

3  L.R.A.(N.S.)  1060.  9.  Bly  v.  Edison  Electric  Dluminat- 

Note:  3  L.R.A.(N.S.)  1060.  ing  Co.,  172  N.  Y.  1,  64  N.  E.  745,  58 

5.  Bly  v.  Edison  Electric  lUominat-  L.R.A.  500.  See  also  Miller  v.  Edison 
ing  Co.,  172  N.  Y.  1,  64  N.  E.  746,  58  Electric  Illuminating  Co.,  184  N.  Y.  17, 
L.R.A.  500.  76  N.  E.  734,  6  Ann.  Cas.  146,  3  L.R.A. 

6.  Note:  3  L.R.A.(N.S.)  1060.  (N.S.)  1060. 

7.  Bly  V.  Edison  Electric  Bluminat- 
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the  ground  and  into  a  well  on  the  demised  premises,  although  the 
nuisanoe  may  have  existed  in  a  less  degree  when  he  took  his  lease.^^ 

168.  Abatement  of  Nuisance* — ^A  tenant  for  a  term  of  years  may 
be  entitled  to  injunctive  relief  to  abate  the  maintenance  of  a  nuisance 
affecting  his  poasession.^^  If  the  nuisance  alleged  is  one  that  works 
an  injury  to  the  business  of  the  lessee,  not  an  injury  to  the  freehold, 
his  right  to  an  injunction  must  be  determined  by  the  character  of 
the  injury  done  him,  and  the  effectiveness  of  his  remedies  at  law,  not 
upon  the  title  by  which  he  holds  the  property  in  which  he  conducts 
the  business  injured.^'  While  a  tenant  may  maintain  a  suit  to  abate 
or  enjoin  the  nuisanoe  in  equity,  the  rule  is  different  under  the  old 
conmion  law  remedy  by  writ  or  assize  of  nuisance,  or  the  statutory 
action  at  law  substituted  therefor.  Under  that  form  of  remedy,  the 
complaint,  in  order  to  obtain  an  abatement,  must  allege  that  the 
plaintiff  was  the  owner  of  the  freehold,  which  would  include  the  owner 
of  the'  inheritance  or  of  a  life  estate,  but  would  exclude  a  tenant  for 
years.^*  It  has  been  held  that  the  owner  of  a  leasehold  renewable 
forever,  which  extends  to  the  center  of  a  private  alley,  may  cut  down 
and  remove  a  telephone  pole  placed  on  his  half  thereof  without  per- 
mission, in  such  a  manner  as  to  interfere  with  his  reasonable  use  of 
the  alley,  after  giving  notice  to  its  owner  to  remove  it,  which  is  not 
acted  upon  ijrithin  a  reasonable  time;  and  its  owner  cannot  complain 
of  incidental  injury  to  the  pole  and  fixtures  through  its  fall  to  the 
ground.** 

169.  Damages  from  Public  Improvements. — ^A  leasehold  interest  in 
premises  for  a  definite  term  is  property  within  the  meaning  of  a  con- 
stitutional provision  prohibiting  the  taking  or  damaging  of  private 
property  for  public  purposes  without  just  and  adequate  compensation 
being  first  paid.*'  So  a  holder  of  a  leasehold  estate  has  such  an  interest 
in  the  premises  as  enables  him  to  maintain  an  action  for  damages 
resulting  to  his  estate,  in  consequence  of  the  construction  of  a  pubUc 
improvement.*^  In  case  of  a  lease  of  property  damaged  by  the  erec- 
tion of  a  public  improvement,  one  who  leases  after  the  erection  of  the 

10.  Sherman    v.    Fall    River    Iron  13.  Note:  3  L.R.A.(N.S.)  448. 
Works  Co.,  2  Allen   (Mass.)  524,  79  14.  Maryland  Telephone,  etc.,  Co.  ▼. 
Am.  Dec.  799.  Ruth,  106  Md.  644,  68  Atl.  358,  124 

11.  Lowe  V.  Prospect  Hill  Cemetery  A.  S.  R.  506,  14  Ann.  Cas.  576,  14 
Ass'n,  58  Neh.  94,  78  N.  W.  488,  46  LR.A.(N.S.)  427. 

LR.A.  237;  Bly  v.  Edison  Electric  II-  15.  Pause  v.  Atlanta,  98  Ga.  92,  26 

laminating  Co.,  172  N.  Y.  1,  64  N.  E.  S.  E.  489,  58  A.  S.  R.  290.    See  Con- 

745,  58  L.R.A.  500;  €h-antham  v.  Gib-  sntunOKAL  Law,  vol.  6,  p.  261;  Emi- 

8on,  41  Wash.  125,  83  Pac.  14,  lU  A.  nent  Domain,  vol.  10,  p.  135. 

S.  R.  1003,3L.R.A.(N.S.)  447.  16.  McLaughlin  v.  Hope,  107  Ark. 

Notes:  111  A.  S.  R.  1006;  3  L.R.A.  442,  155  S.  W.  910,  47  L.R.A.(N.S.) 

(N.S.)  448.  137;  Pause  v.  Atlanta,  98  Ga.  92,  26 

12.  Grantham  v.  Gibson,  41  Wash.  S.  E.  489,  58  A.  S.  R.  290 ;  Storms  v. 
125,  83  Pac.  14,  111  A.  S.  R.  1003,  3  Manhattan  R.  Co.,  178  N.  Y.  493,  71 
L.R.A.(N.S.)  447.  N.  E.  3,  66  L.RJL.  625. 

683 


8  170  LANDLORD  AND  TENANT        16  E.  C.  U 

improvement  cannot  recover,  for  the  presumption  obtains  that  the 
rent  was  fixed  with  reference  to  the  then  existing  conditions;  ^'  and 
evidence  of  an  option  to  extend  the  lease  upon  the  expiration  of  the 
original  term,  at  the  mutual  agreement  of  the  parties  to  the  lease, 
is  not  adtiiissible  to  enable  the  tenant  to  recover  damages  to  the  rental 
value  of  the  premises  after  the  expiration  of  the  original  term,  as 
UDder  such  an  option  the  leaseholder  acquired  no  interest,  but  only 
a  privilege  of  making  a  new  contract  with  the  landlord  at  the  ter- 
mination of  the  lease,  the  new  contract  being  dependent  upon  the 
consent  of  the  landlord ;  and  this  the  tenant  would  have  had  the  right 
to  do  either  with  or  without  the  alleged  option.**  But  the  renewal 
of  a  lease  made  prior  to  the  erection  of  the  improvement  under  and 
in  accordance  with  the  binding  terms  of  such  lease  is  not  treated  as 
a  new  lease,  and  the  lessee  may  recover  for  the  injuries  to  his  leasehold 
for  the  term  of  the  renewal.**  It  has  been  held  that  if  according  to  a 
plan  of  a  proposed  pubhc  improvement  in  a  street,  its  completion 
would  result  either  in  the  total  exclusion  of  a  leaseholder  from  his 
premises,  or  would  make  them  so  inconvenient  as  to  render  them 
valueless  to  him  for  the  purpose  for  which  they  were  leased,  he  may 
properly  surrender  his  lease  and  vacate  the  premises,  whenever,  in 
the  execution  of  the  projected  plan  of  construction,  the  work  has  so 
far  progressed  as  virtually  to  destroy  the  lease  by  preventing  the  tenant 
from  enjoying  his  estate.  He  is  then  entitled  to  recover  from  the 
municipal  authorities  the  market  value  of  the  premises  for  rent  for 
the  unexpired  term  of  the  lease.**  Where  the  rule  prevails  that  an 
abutting  property  owner  is  entitled  to  recover  damages  to  his  prop- 
erty resulting  from  a  change  of  the  grade  of  a  street,*  it  is  generally 
recognized  that  a  lessee  for  a  term  of  years  is  entitied  to  damages 
arising  from  a  change  of  grade.*  Thus  it  has  been  held  that  a  statute 
requiring  compensation  to  be  made  to  the  "owner"  of  improved  prop- 
erty injured  by  change  of  an  estabhshed  street  grade  authorizes  a 
recovery  by  a  tenant  for  years  for  injury  to  his  interests.* 

VIII.  Eviction  Gbnbballt 

What  Constitutes  Eviction 

170.  In  General. — ^To  evict  a  tenant  according  to  the  original  sig- 
nification of  the  word  is  to  deprive  him  of  the  possession  of  the  demised 

17.  Storms  v.  Manhattan  R.  Co.,  178  et  seq. 

N.  Y.  493,  71  N.  E.  3,  66  L.R.A.  625.  2.  Chiesa  v.   Des   Moines,   158   la. 

18.  Pause  v.  Atlanta,  98  Ga.  92,  26  343,  138  N.  W.  922,  38  L.R.A.(N.S.) 
S.  E.  489,  58  A.  S.  R.  290.  899  j  Kensington  v.  Wood,  10  Pa.  St. 

19.  Storms  v.  Manhattan  R.  Co.,  178  93,  49  Am.  Dec.  582. 

N.  Y.  493,  71  N.  E.  3,  66  L.R.A.  626.  Note:  48  L.R.A.(N.S.)  899. 

20.  Pause  v.  Atlanta,  98  Ga.  92,  26       3.  Chiesa  v.  Des  Moines,  158  la.  343, 
S.  E.  489,  58  A.  S.  R.  290.  138  N.  W.  922,  48  L.R.A.(N.S.)  899. 

1.  See  Highways,  vol.  13,  p.  100 
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premises  *  but,  in  the  technical  use  of  the  term,  the  eviction  of  a 
tenant  consists  in  the  disturbance  of  his  possession,  his  expulsion  or 
amotion,  depriving  him  of  the  enjoyment  of  the  premises  demised 
or  any  portion  thereof  by  title  paramount,  or  by  the  entry  and  act  of 
the  landlord.*  The  eviction  may  be  by  the  act  of  the  landlord  in 
person,  or  it  may  be  by  the  act  of  a  servant  or  agent  for  which  he  is 
answerable  upon  the  general  doctrine  holding  a  principal  liable  for 
the  misfeasance  or  torts  of  a  servant  or  agent ;  ^  and  direct  or  positive 
evidence  that  the  wrongful  act  was  done  under  the  authority  or  by 
the  consent  of  the  landlord  is  not  necessary.  Such  evidence  is  not 
often  obtainable  and  the  fact  like  any  othor  controverted  fact  is 
capable  of  proof  by  circumstances.'  If,  however,  the  act  of  an  alleged 
agent  or  servant  of  the  landlord  is  not  within  the  scope  of  his  authority 
or  employment,  it  is  within  the  same  category  as  the  act  of  any  other 
stranger,  and  tiie  tenant  cannot  found  a  claim  of  eviction  thereon,* 
But  tihe  nature  and  character  of  the  act  taken  in  connection  with  the 
relation  of  the  landlord  to  the  actor,  his  employment  or  agency  in 
the  business  of  the  landlord,  and  the  acquiescence  of  the  landlord 
in  former  acts,  accompanied  by  circumstances  indicative  of  his  knowl- 
edge that  the  act  was  done  or  continued,  and  the  absence  of  objection 
upon  his  part,  are  facts  which  must  be  considered  by  the  jury,  whose 
business  it  is  to  determine  whether  he  authorized  or  assented  to  the 
act  complained  of  as  wrongful.*  If  there  has  been  an  actual  ouster 
of  the  tenant  by  the  landlord  there  is  no  necessity  for  a  refusal  to 
restore  as  an  element  of  eviction.**  If  leased  premises  become  otit 
of  repair  or  dangerous  and  unfit  for  occupancy  while  the  tenant  is  in 
possession,  and  there  is  no  agreement  in  the  lease  that  the  lessors 
shall  make  repairs,  the  lessee  is  liable  for  rent  while  the  lessor  is 
making  repairs  with  the  lessee's  consent,  although  he  is  necessarily 
excluded  from  the  premises  during  such  time,  unless  there  is  an 
agreement  that  rent  should  not  continue  during  that  time.  This 
is  not  an  eviction  by  the  landlord  during  the  time  the  repairs  are 
being  made.**  On  the  other  hand,  though  the  lease  reserved  to  the 
lessor  the  right  to  enter  to  make  necessary  repairs,  it  has  been  held 
that  when  the  repairs  are  not  ordinary  but  of  a  character  to  deprive 
the  tenant  of  the  beneficial  enjoyment  of  the  premises,  the  making  of 

4.  Keating  v.  Springer,  146  HI.  481,       7.  Warren  v.  Wagner,  75  Ala.  188, 
34  N.  E.  805,  37  A.  S.  R.  175,  22  61  Am.  Rep.  446. 

L.R.A.  544.  8.  Barrett  v.  Boddie,  158  111.  479, 

5.  Warren  v.  Wagner,  75  Ala.  188,  42  N.  E.  143,  49  A.  8.  R.  172. 
51  Am.  Rep.  446;  Royce  v.  Guggen-       Note:  Ann.  Cas.  1915C  398. 

heim,  106  Mass.  201,  8  Am.  Rep.  322.  9.  Warren  v.  Wagner,  75  Ala.  188, 

6.  Warren  v.  Wagner,  75  Ala.  188,  51  Am.  Rep.  446. 

51  Am.  Rep.  446.    As  to  tbe  general       10.  Note:  19  Ann.  Cas.  690. 
liability  of  a  principal  for  the  tortious       11.  Petz  v.  Voight  Brewery  Co.,  116 
acts  of  his  agent,  see  Principal  and   Mich.  418,  74  N.  W.  661,  72  A.  S.  R. 
Agent.  531. 
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such  repairs  without  the  consent  of  the  tenant  may  be  made  the 
basis  of  a  constructive  eviction.^*  To  prevent  irreparable  injury  to 
the  lessee,  injunction  will  lie  against  the  ejection  of  a  tenant  of  upper 
stories  of  a  building,  who  is  not  in  default,  and  the  destruction  of  the 
building  during  the  term  of  the  lease.  ^*  The  question  as  regards 
the  effect  of  eviction  as  a  defense  to  the  tenant's  liability  for  rent  is 
discussed  later  in  this  article.^^ 

171.  Constructive  Eviction  Genejally. — ^The  ancient  rule  of  the 
common  law  that  entry  and  expulsion,  or  some  real  disturbance  of 
the  possession,  was  required  to  establish  eviction  of  a  tenant  by  his 
landlord  has  been  so  far  modified  in  favor  of  the  tenant  that  actual 
ouster  or  physical  dispossession  is  no  longer  necessary  to  constitute 
an  eviction,  so  that  now  it  may  be  said  to  be  the  established  rule  that 
any  disturbance  of  the  tenant's  possession  by  the  landlord  or  by  some- 
one under  his  authority  whereby  the  premises  are  rendered  unfit 
for  occupancy  for  the  purposes  for  which  they  were  demised  or  the 
tenant  is  deprived  of  the  beneficial  enjoyment  of  the  premises  amounts 
to  a  constructive  eviction,  if  the  tenant  abandons  the  premises  within 
a  reasonable  time.**  The  mere  fact,  however,  that  the  premises  become 
untenantable,  if  such  condition  is  not  the  result  of  any  wrongful  act 
of  commission  or  omission  on  the  part  of  the  landlord,  cannot  be  the 
basis  of  an  eviction.**  And  no  lawful  act,  done  by  the  landlord  upon 
an  adjoining  estate  owned  by  him,  for  the  purpose  of  improving  that 
estate,  and  not  for  the  purpose  of  depriving  the  tenant  of  the  enjoy- 
ment of  any  part  of  the  demised  premises,  can  be  deemed  an  eviction.*' 

172.  Abandonment  of  Possession  as  Element  of  Constructive  Evic- 
tion.— ^There  can  be  no  eviction  if  the  tenant  continues  in  possession 
of  the  whole,  however  much  he  may  be  disturbed  in  the  beneficial 
enjoyment.  It  must  conount  to  a  deprivation  of  possession,  the  posses- 
tion  must  be  given  up  by  the  tenant  in  consequence  of  the  acts  of 

12.  Wait  V.  O'Neil,  76  Fed.  408,  22  Mcaurg  v.  Price,  69  Pa.  St.  420,  98 
C.  C.  A.  248,  34  L.R.A.  550.  Am.  Dec.  356;  Edmison  v.  Lowry,  3 

13.  Minnis  v.  Newbro-Gallogly  Co.,  S.  D.  77,  52  N.  W.  583,  44  A.  S.  R. 
174  Mich.  635,  140  N.  W.  980,  44  774,  17  L.R.A.  275;  Wade  v.  Hemdi, 
L.R.A.(N.S.)  lUO.  127  Wis.  544,  107  N.  W.  4,  7  Ann. 

14.  See  infra,  par.  456  et  seq.  Cas.  596,  5  L.R.A.(N.S.)  856. 

16.  Agar  v.  Winslow,  123  Cal.  587,  Notes :  17  Am.  Rep.  62 ;  23  A.  S.  R. 

56  Pac.  422,  69  A.  S.  R.  84;  MUheim  845;  37  A.  S.  R.  185;  38  A.  S.  R.  485; 

7.  Baxter,  46  Colo.  155,  103  Pac.  376,  5  L.R.A.(N.S.)  855;  37  L.R.A.(N.S.) 

133  A.  S.  R.  50;  Central  Business  Col-  1217;  7  Ann.  Cas.  593;  19  Ann.  Cas. 

lege  Co.  v.  Rutherford,  47  Colo.  277,  690;  Ann.  Cas.  1916B  123. 

107  Pac.  279,  19  Ann.  Cas.  688,  27  16.  Barrett  v.  Boddie,  158  lU.  479, 

L.R.A.(N.S.)  637;  Keating  v.  Spring-  42  N.  E.  143,  49  A.  S.  R.  172;  Pet* 

er,  146  lU.  481,  34  N.  E.  805,  37  A.  v.  Voiort  Brewery  Co.,  116  Mich.  418, 

S.  R.  175,  22  L.R.A.  544;  Royce  v.  74  N.  W.  651,  72  A.  S.  R.  531. 

Guggenheim,   106   Mass.   201,   8   Am.  17.  Royce  v.  Gup:p:enheim,  106  Mass. 

Rep.  322 ;  Sully  v.  Schmitt,  147  N.  Y.  201,  8  Am.  Rep.  322. 
248,  41  N.  E.  514,  49  A.  S.  R.  659; 
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the  landlord,  and*  the  acts  must  be  such  as  to  warrant  and  justify  the 
tenant  in  so  doing.  The  possession  must  be  out  of  the  tenant,^^  and 
it  has  been  held  that  the  mere  fact  that  an  action  of  ejectment  is 
instituted  by  a  landlord  against  the  tenant  which  is  afterwards  aban- 
doned does  not  constitute  an  eviction  if  the  tenant  remains  in  posses- 
sion, through  his  sublessee,  though  on  account  of  the  institution  of 
such  action  the  sublessee  refused  to  pay  rent  to  him,  such  refusal  not 
having  been  at  the  instance  of  the  landlord ;  ^*  so  it  has  been  decided 
that  eviction  of  a  tenant  of  the  first  floor  of  a  building  is  not  effected 
by  moving  the  building  to  another  part  of  the  lot  so  as  to  relieve  him 
from  the  payment  of  rent  if  he  retains  possession  of  his  rooms.'®  A 
tenant  is  not  obliged  upon  the  occurrence  of  the  first  neglect  of  duty 
on  the  part  of  the  landlord  which  would  justify  him  in  abandoning 
the  premises  to  elect  immediately  between  an  aban4onment  and  a 
retention  of  the  premises;  ^  but  on  the  other  hand  if  he  delays  for 
an  unreasonable  time  to  abandon  the  premises  this  may  constitute  a 
waiver  of  his  right  to  do  so,*  and  where  after  abandoning  the  posses- 
sion he  again  resumes  possession  he  thereby  waives  any  right  to 
claim  an  eviction  by  reason  of  prior  existing  conditions.*  Whether 
the  tenant's  omission  to  avail  himself  of  the  right  to  abandon  the 
premises  and  claim  a  constructive  eviction  was  unreasonable  under 
the  circumstances  has  been  held  to  be  a  question  for  the  jury.^  Where 
the  tenant  has  rightfully  abandoned  the  possession  he  is  not  required 
to  return  upon  the  landlord's  removal  of  the  cause  of  the  constructive 
eviction,  so  as  to  render  him  liable  for  future  rents.* 

173.  Intention  of  Landlord;  Trespass. — ^It  has  been  frequently  said 
that  there  must  be  an  intention  on  the  part  of  the  landlord  to  deprive 
the  tenant  of  possession  or  permanently  interfere  with  his  beneficial 
enjoyment  of  the  premises  to  enable  the  tenant  to  claim  an  eviction,* 
and  it  seems  that  Uie  mere  fact  that,  by  an  act  or  default  of  the  land- 

18.  Keating  v.  Springer,  146  HI.  481,  Williamson,  61  Minn.  53,  52  N.  W. 
34  N.  B.  805,  37  A.  S.  B.  175,  22  986,  38  A.  S.  R.  473. 

L.B.A.  544;  Barrett  v.  Boddie,  158  Note :  7  Ann.  Cas.  595. 

ni.  479, 42  N.  E.  143,  49  A.  S.  R.  172j  2.  Notes:  37  LJt.A.(N.S.)  1219;  7 

DeWitt  V.  Pierson,  112  Mass.  8,  17  Ann.  Cas.  595. 

Am.  Rep.  58 ;  Taylor  v.  Finnigan,  189  3.  Blake  v.  Dick,  15  Mont.  236,  38 

Mass.  568,  76  N.  E.  203,  2  L.R.A.  Pac.  1072,  48  A.  S.  R.  671. 

(N.S.)  973;  Bored  v.  Lawton,  90  N.  4.  Minenapolis  Co-Operative  Co.  v. 

Y.  293,  43  Am.  Rep.  170.  WiUiamson,  51  Minn.  53,  52  N.  W.  986, 

Notes:  53  A.  S.  R.  115;  7  Ann.  Cas.  38  A.  S.  R.  473. 

595;   19  Ann.   Cas.   690;  Ann.  Cas.  5.  MoCaH  v.  New  York  Life  Ins.  Co. 

1914A  1231.  201  Mass.  223,  87  N.  E.  562,  21  UR.A. 

19.  Agar  v.  Winslow,  123  Cal.  587,  (N.S.)  38. 

56  Pac.  422,  69  A.  S.  R.  84.  6.  Grommies  v.  St.  Paul  Trust  Co., 

20.  Leiferman  v.  Osten,  167  Bl.  93,  147  111.  634,  35  N.  E.  820,  37  A.  S.  R. 
47  N.  E.  203,  39  L.R.A.  156.  248;  Barrett  v.  Boddie,  158  111.  479, 

1.  Minneapolis  Co-operative  Co.  v.  42  N.  E.  143,  49  A.  S.  R  172;  Royce 
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lord,  not  unlawful  in  itself,  nor  accompanied  with  any  intention  to 
affect  the  enjoyment  of  the  premises  demised,  they  have  been  rendered 
uninhabitable  is  not  sufficient.'  The  consensus  of  opinion  seems  to 
be  that  an  eviction  cannot  be  based  on  a  mere  temporary  trespass  by 
the  landlord,  and  that  such  a  trespass  by  the  landlord  upon  the 
premises,  not  intended  as  a  permanent  amotion  or  expulsion  of  the 
tenant,  or  to  deprive  him  of  the  possession  and  enjoyment  of  the 
premises  may  entitle  the  tenant  to  recover  damages,  but  will  not 
amoimt  to  an  eviction.^  As  has  been  said,  there  are  clearly  some  acts 
of  interference  by  the  landlord  with  the  tenant's  enjoyment  of  the 
premises  which  do  not  amount  to  an  eviction,  but  which  may  be 
either  mere  acts  of  trespass  or  eviction,  according  to  the  intention 
with  which  they  are  done.*  So  where  premises  were  leased  for  use  as 
a  place  of  public  amusement  and  while  the  premises  were  being 
inspected  by  a  state  officer,  the  lessor  ordered  the  lessee  from  the 
premises  and  was  the  aggressor  in  a  trouble  in  which  the  parties  came 
to  blows,  this  was  held  not  to  constitute  an  eviction,  because  the  lessee 
was  not  deprived  of  any  substantial  beneficial  use  of  the  premises,  and 
there  was  no  intent  on  the  part  of  the  lessor  permanently  to  evict 
him.  While  a  la];idlord  must  be  presumed  to  intend  the  natural 
consequences  of  his  conduct,  all  the  circumstances  must  be  taken  into 
account  in  determining  whether  there  has  been  an  actual  expulsion 
of  the  tenant  with  the  intent  and  effect  of  depriving  him  of  the 
enjoyment  of  the  demised  premises  or  a  substantial  part  thereof.** 
The  intention  of  the  landlord  to  evict  or  deprive  the  tenant  of  the 
enjoyment  of  the  premises  may  be  presumed  from  the  character  of 
the  act,  if  the  necessary  result  of  it  is  to  deprive  the  tenant  of  the 
beneficial  enjoyment  of  the  premises.**  And  it  has  been  held  that 
where  the  landlord  actively  interferes  with  the  tenant's  beneficial 
enjoyment  of  the  demised  premises  it  is  not  for  him  to  determine 
whether  his  act  was  intended  as  an  eviction,  but  the  effect  of  his  act 
is  a  matter  of  law  for  the  court  to  determine.**  Thus  where  a  dancing 
hall  is  leased  and  the  landlord  in  order  to  prevent  its  use  by  persons 
to  whom  the  lessee  hires  it  locks  the  doors  of  the  building,  this  as  a 

V.  Guggenheim,  106  Mass.  201,  8  Am.  9.  Royce  v.  Quggenhdm,.  106  Mass. 

Rep.  322.  201,  8  Am.  Rep.  322. 

Notes:  38  A.  S.  R.  486;  7  Ann.  Cas.  10.  Lumiansky  v.  Tessier,'  213  Mass. 

594;  19  Ann.  Cas.  690.  182,  99  N.  E.  1051,  Ann.  Cas,  1913E 

7.  Royce  v.  Guggenheim,  106  Mass.  1049. 

201,  8  Am.  Rep.  322.  11.  Sherman  v.  WiUiams,  113  Mass. 

8.  Warren  v.  Wagner,  75  Ala.  188,   481,  18  Am.  Rep.  522. 

51  Am.  Rep.  446;  Avery  v.  Dougherty,  Notes:  38  A.  S.  R.  486;  7  Ann.  Cas. 

102  Ind.  443,  2  N.  E.  123,  52  Am.  Rep.  595. 

680.  12.  Central  Business  College  Co.  ▼. 

Notes:  17  Am.  Rep.  64;  38  A.  S.  R.  Rutherford,   47   Colo.   277,   107   Pac 

487;  7  Ann.  Cas.  600;  19  Ann.  Cas.  279,    19    Ann.    Cas.    688,    27   L.R.A. 

691.  (N.S.)   637;  Smith  v.  Tennyson,  219 
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matter  of  law  may  be  treated  by  the  tenant  as  an  eviction,  irrespective 
of  the  intention  of  the  landlord.^*  If,  however,  the  character  of  the 
landlord's  acts  is  ambiguous,  and  an  intent  to  evict  not  a  necessary 
presumption  therefrom,  the  question  whether  those  acts  do  or  do  not 
amount  to  an  eviction  is  to  be  left  to  the  jury.^^ 

174.  Deprivation  of  Easements  and  Appurtenances  Generally, — 
The  deprivation  by  the  landlord  of  privileges  and  easements  appur- 
tenant to  the  demised  premises  may  be  made  the  basis  of  a  construc- 
tive eviction.^'  Thus  where  the  landlord,  in  case  of  a  lease  of  apart- 
ments in  a  building,  wrongfully  excludes  the  tenant's  servants,  placed 
by  the  tenant  in  charge  during  his  absence,  from  access  to  the  apart- 
ments, this  may  be  treated  by  the  tenant  as  an  eviction ;  ^^  so  the  cut- 
ting of  water  and  gas  pipes  by  the  landlord,  whereby  the  lessee  is 
deprived  of  privileges  appurtenant  to  the  premises  and  essential  to 
their  enjoyment^  in  consequence  of  which  he  abandons  the  premises, 
has  been  held  to  constitute  an  eviction.^'  Under  a  lease  of  a  cigar  and 
news  room  in  a  hotel,  with  the  appurtenances  thereto,  and  the  right  of 
entrance  to  and  from  the  hotel  rooms,  together  with  the  entire  cigar 
privilege  of  the  hotel,  the  tenant  is  entitled  to  have  the  hotel  kept  open 
without  reference  to  an  implied  covenant  for  quiet  enjoyment,  and 
the  abandonment  of  the  lower  floor  of  the  hotel  and  the  use  of  a 
portion  only  of  the  upper  floors  for  sleeping  rooms  in  connection  with 
a  hotel  across  the  street  has  been  held  to  constitute  an  eviction.^^ 
Where  in  the  lease  of  premises  for  business  purposes  the  landlord 
agrees  to  furnish  power  for  the  operation  of  the  tenant's  machinery, 
his  wilful  act  in  cutting  oflF  the  power,  thereby  preventing  the  carrying 
on  of  the  tenant's  business,  may  be  treated  as  a  constructive  eviction.^* 

175.  Interference  with  Ingress  and  Egress. — ^In  case  of  the  lease  of 
rooms  or  apartments  in  a  building  the  landlord's  interference  with 
the  tenant's  right  of  ingress  and  egress  may  constitute  a  constructive 
eviction.*®  Thus  it  has  been  held  that  the  act  of  the  lessor  of  a  hall 
in  locking  it  against  a  colored  dancing  club  to  which  it  had  been  let 
for  an  evening  by  his  tenant,  who  held  imder  a  lease  requiring  the 

Mass.  508,  107  N.  E.  423,  Ann.  Cas.  59  N.  W.  163,  43  A.  S.  B.  458. 
1916B  121.  19.  Brown  v.  Holyoke  Water  Power 

13.  Central  Business  CoUege  Co.  v.  Co.,  152  Mass.  403,  25  N.  E.  966,  23 
Rntherford,   47    Colo.   277,   107   Pac.  A.  S.  R.  844. 

279, 19  Ann.  Cas.  688, 27  L.B.A.(N.S.)  Notes:  19  Ann.  Cas.  691;  Ann.  Cas. 

637.  191 6B  124. 

14.  Hayner  v.   Smith,  63  m.  430,  20.  Central  Business  College  Co.  v. 
14  Am.  Rep.  124.  Rutherford,  47    Colo.   277,   107  Pac. 

Note:  38  A.  S.  R.  486.  279, 19  Ann.  Cas.  688,  27  L.R.A.(N.S.) 

15.  Note:  7  Ann.  Cas.  600.  637;   Smith   v.  Tennyson,  219  Mass. 

16.  Presby  v.  Benjamin,  169  N.  Y.  508,  107  N.  E.  423,  Ann.  Cas.  1916B 
377,  62  N.  E.  430,  57  L.R.A.  317.  121. 

17.  Note:  7  Ann.  Cas.  600.  Notes:  7  Ann.  Cas.  598;  19  Ann. 

18.  Coulter  v.  Norton,  100  Mich.  389,  Cas.  691. 
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tenant  at  all  times  to  conduct  the  place  as  a  respectable  dancLog 
academy  and  ballroom,  and  not  to  tolerate  therein  improper  or  dis- 
reputable characters,  may  be  treated  by  the  tenant  as  an  eviction** 
So  it  has  been  declared  that  a  life  tenant  is  evicted  from  a  room  in 
a  house,  so  as  to  constitute  a  breach  of  a  bond  securing  the  right  to 
its  occupancy,  when  denied  access  to  the  room  by  passing  through 
the  house,  if  there  is  no  other  mode  of  access  thereto  and  the  occupa- 
tion is  abandoned  in  consequence  thereof.*  But  the  mere  fact  that 
a  tenant  of  a  part  of  a  building  on  a  particular  occasion  finds  the 
street  doors  of  the  premises  locked,  there  being  no  evidence  that  they 
were  locked  either  by  the  landlord  or  a  wrongdoer,  is  not  sufficient 
to  enable  him  to  claim  an  eviction.*  It  has  also  been  held  that  a 
tenant  is  not  evicted  from  any  portion  of  the  demised  premises,  so  as 
to  entitle  him  to  an  apportionment  of  rent,  by  the  removal  of  party 
stairs  between  the  demised  premises  and  an  adjoining  building,  caused 
by  the  rightful  removal  of  the  adjoining  building  by  the  owner.^ 

176.  Acts  of  Omission. — ^An  eviction  may  be  based  on  the  land- 
lord's acts  of  omission  where  it  is  his  duty  to  act,  as  well  as  upon  some 
positive  overt  act.*  Thus  where  a  landlord  has  refused  to  give  his 
consent  to  an  act  by  the  tenant  or  a  third  person  without  which  the 
tenant  cannot  occupy  the  premises  a  constructive  eviction  may  be 
claimed  by  the  tenant,  as  when  the  rules  under  which  a  business 
building  is  operated  require  the  consent  of  a  lessee  of  rooms  therein  to 
the  making  of  a  key  for  his  sublessee,  and  the  lessee  refuses  such 
consent  and  in  consequence  the  sublessee  is  unable  to  gain  access  to 
the  rooms  sublet  to  him.*  So  where  a  landlord  rents  the  upper  floors 
of  a  building  it  is  his  duty  to  see  that  the  lower  portion  of  the  building 
retained  by  him  does  not  fall  into  such  a  condition  as  to  render  the 
tenant's  use  and  enjoyment  of  the  part  of  the  building  leased  to  him 
untenantable,  and  an  eviction  may  be  based  upon  the  landlord's 
failure  to  perform  such  duty.'  On  the  other  hand  the  failure  on  the 
part  of  the  landlord  to  perform  an  oblig^on  or  duty  in  connection 

1.  Central  Business  College  Co.  v.  177  Pa.  St  76,  95  Atl.  588,  34  LJtJ^. 
Rutherford,  47  Colo.  277, 107  Pae.  279,  575;  Alger  v.  Kennedy,  49  Vt  109, 
19  Ann.  Cas.  688,  27  LJ^A.(N.S.)  637  24  Am.  Rep.  117. 

and  note.  Note:  Ann.  Cas.  1916B  124. 

2.  Grove  ▼.  Touell,  110  Mich.  285,  6.  Smith  v.  Tennyson,  219  Mass.  508, 
68  N.  W.  132,  33  L.R.A.  297.  107  N.  E.  423,  Ann.  Cas.  1916B  121. 

3.  Note:  19  Ann.  Cas.  691.  7.  Alger  v.  Kennedy,  49  Vt.  109,  24 

4.  Manville  v*  Gray,  1  Wl9.  250,  60  Am.  Rep.  117  (in  this  ease  a  landlord, 
Am.  Dec.  379.  See  infra,  par.  464,  as  having  leased  the  upper  stories  of  a 
to  the  effect  on  a  tenant's  liability  for  building,  neglected  to  repair  a  drain 
rent  of  a  partial  eviction  under  a  para-  in  the  ceUar,  whereby  the  whole  build- 
mount  title.  ing  was  rendered  unhealthful,  and  it 

5.  Holden  v.  Tidwell,  37  Okla.  553,  was  held  that  the  tenant  might  treat 
133  Pac.  54,  Ann.  Cas.  1915C  394,  49  this  as  an  eviction,  quit  the  building 
L.R.A.(N.S.)  369;  Oakford  v.  Nixon,  and  refuse  to  pay  rent). 
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iriih  the  lease,  where  such  failure  does  not  substantially  interfere  with 
the  tenant  in  his  enjoyment  of  the  leased  premises,  does  not  amount 
to  an  eviction,  but  at  most  only  renders  the  landlord  liable  to  respond 
in  damages.^ 

177.  Failure  to  Furnish  Elevator  Service. — ^Where  in  the  lease  of 
rooms  or  apartments  in  a  building  it  is  the  duty  of  the  lessor  to  furnish 
elevator  service,  a  constructive  eviction  may  be  based  on  his  wilful 
refusal  to  furnish  such  service,  so  as  to  afford  reasonably  convenient 
facilities  of  access.*  Thus  it  has  been  held  that  the  lessor  of  offices 
in  a  building  to  one  whose  business  requires  the  visits  of  patrons, 
who  covenants  to  keep  the  elevators  in  repair  and  operation,  *will  be 
guilty  of  eviction  if  he  diverts  the  power  necessary  to  operate  the 
elevators  to  other  uses,  so  that  the  elevator  service  is  rendered  defective, 
and  the  premises  practically  unfitted  for  the  transaction  of  the  business 
for  which  they  were  hired.^*  On  the  other  hand  it  has  been  held 
that  a  slight  irregularity  in  the  elevator  service,  which  is  not  con- 
tinuous, and  which  but  slightly  interferes  with  the  tenant's  beneficial 
use  of  tibe  leased  premises,  and  has  little  or  no  effect  upon  the  latter's 
business,  and  any  loss  or  inconvenience  therefrom  can  be  easily  com- 
pensated in  damages,  does  not  constitute  an  eviction  which  will  be 
available  as  a  defense  to  an  action  for  rent.^^ 

178.  Failure  of  Landlord  to  Repair. — ^Where  the  landlord  agrees  to 
keep  the  demised  premises  in  repair,  in  case  of  his  failure  to  do  so 
the  remedy  of  the  tenant  is  ordinarily  either  an  action  for  damages 
for  the  breach  of  the  agreement  or  the  making  of  the  repairs  by 
himself  and  the  recovery  of  the  expenses  from  the  landlord,  or  the 
withholding  of  the  amount  from  tiie  rent,  and  the  tenant  cannot, 
as  a  general  rule,  treat  such  failure  on  the  part  of  the  landlord  as  a 
constructive  eviction,  justifying  him  in  abandoning  the  possession.^* 
So  it  has  been  held  that  the  failure  of  the  landlord  on  the  lease  of 
rooms  to  keep  in  repair  a  gas  heater  in  the  bathroom  could  not  be 
said  as  a  matter  of  law  to  justify  the  tenant  in  abandoning  the 
possession.^'  And  it  has  been  said  that  the  English  authorities,  ancient 
and  modem,  are  conclusive  that  even  where  the  landlord  is  bound 
by  custom  or  express  covenant  to  repair,  and  by  his  failure  to  do  so, 

8.  Note:  Ann.  Gas.  1916B  126.  Ann.  Gas.  1916B  126. 

9.  McGall  V.  New  York  Life  Ins.  Go.,  12.  Stewart  v.  Ghilds  Go.,  86  N.  J. 
201  Mass.  223,  87  N.  E.  582,  21  L.R.A.  L.  648,  92  Atl.  392,  L.R.A.1915G  649 ; 
(N.S.)  38;  Minneapolis  Co-Operative  Partridge  v.  Dykins,  28  Okla.  54,  113 
Go.  V.  Williamson,  51  Minn.  53,  52  N.  Pac.  928,  34  L.B.A.(N.S.)  984;  Jobn- 
W.  986,  38  A.  S.  R.  473.  son  v.  Tucker,  136  Wis.  605,  117  N. 

Notes:  21  L.R.A.(N.S.)  38;  19  Ann.  Y.  1002,  128  A.  S.  R.  1097. 

Gas.  691;  Ann.  Gas.  1916B  124.  Notes:  34  L.R.A.(N.S.)  984;  L.R.A. 

10.  McGafl  V.  New  York  Life  Ins.  1915G  649;  Ann.  Gas.  1916B  126;  9 
Co.,  201  Mass.  223,  87  N.  E.  582,  21  Eng.  Rul.  Gas.  456,  486. 
L.R.A.(N.S.)  38.  13.  Johnson    v.    Tucker,    136   Wis. 

11.  Notes:     21    L.R.A.(N.S.)     38;  505, 117  N.  Y.  1002, 128  A.  S.  R.  1097. 
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the  premises  become  uninhabitable,  or  unfit  for  the  purposes  for 
which  they  were  leased,  the  tenant  has  no  right  to  quit  the  premises, 
or  to  refuse  to  pay  rent  according  to  his  covenant,  but  his  only  remedy 
is  by  action  for  damages.^*  Where,  however,  a  landlord  has  cove- 
nanted or  is  under  obligation  to  repair  and  by  reason  of  his  failure 
to  do  so  the  premises  have  become  untenantable,  this  may,  it  seems, 
according  to  the  better  role  in  this  country,  <K)nstLtute  a  constructive 
eviction  justifying  the  tenant  in  abandoning  the  premises.^* 

179.  Failure  of  Landlord  to  Heat  Premises. — ^Modern  buildings  are 
frequently  so  constructed  that  the  entire  building  is  heated  from  a 
central  plants  and  in  the  lease  of  rooms  or  apartments  in  such  a 
building  the  landlord  expressly  or  impliedly  agrees  to  furnish  heat 
to  render  the  demised  premises  reasonably  habitable,^*  and  where  the 
landlord  fails  to  perform  his  agreement  to  heat  the  demised  premises 
the  question  has  frequently  arisen  as  to  whether  the  tenant  may  treat 
such  failure  as  a  constructive  eviction  justifying  him  in  abandoning 
the  premises.^'  The  rule  established  by  the  modem  cases  seems  to 
be  that  where  the  failure  of  the  landlord  to  perform  his  agreement 
to  heat  the  premises  is  not  the  result  of  accidental  injuries  to  the 
heating  plant  which  he  retains  under  his  control,  but  is  the  result 
of  his  wilful  neglect  or  failure  for  an  unreasonable  time  to  repair 
injuries  to  or  defects  in  the  heating  plant  and  by  reason  of  such 
failure  the  demised  premises  are  rendered  untenantable  for  the  pur- 
poses for  which  they  were  demised,  this  will  constitute  at  the  election 
of  the  tenant  a  constructive  eviction,  justifying  him  in  the  abandon- 
ment of  the  premises.  ^^  The  failure  of  a  landlord  to  furnish  heat 
need  not  be  with  an  intent  to  compel  the  tenant  to  leave  the  premises 
or  to  deprive  him  of  its  beneficial  enjoy ment,^^  but  in  order  that  the 
failure  of  the  landlord  to  heat  the  premises  may  constitute  an  eviction 
the  tenant  must  abandon  the  possession ;  a  constructive  eviction  cannot 
be  claimed  where  the  tenant  remains  in  possession  and  enjoys  the 
supply  of  heat  furnished,  although  so  inadequate  as  to  have  warranted 
abandonment,  as  abandonment  or  surrender  of  possession  in  an 
essential  element  of  constructive  eviction.^®    It  seems  that  the  failure 

14.  Royce  V.  Guggenheim,  106  Mass.  17.  Notes:   37  L.R.A.(N.S.)    1217; 
201,  8  Am.  Rep.  322.  Ann.  Cas.  1914B  1074. 

15.  Mylander  v.  Beimsdbla,  102  Md.  18.  Minneapolis  Co-Operative  Co.  v. 
689,  62  Atl.  1038,  5  L.R.A.(N.S.)  316;  Williamson,  51  Minn.  53,  52  N.  W.  986, 
Maywood  v.  Logan,  78  Mich.  135, 43  N.  38  A.  S.  R.  473 ;  Russell  v.  Olson,  22 
W.  1052,  18  A.  S.  R.  431;  Rea  v.  Al-  N.  D.  410,  133  N.  W.  1030,  Ann.  Cas. 
gren,  104  Minn.  316,  116  N.  W.  580,  1914B  1069,  37  L.R.A.(N.S.)  1217. 
124  A.  S.  R.  627;  Alger  v.  Kennedy,  Notes:  37  L.R.A.(N.S.)  1217;  Ann. 
49  Vt.  109,  24  Am.  Rep.  117.  Caa.  1914B  1074. 

Notes:  38  A.  S.  R.  488;  34  L.R.A.  19.  Note:  37  L.R.A.(N.S.)  1218. 

(N.S.)   985;  L.R.A.1915C  649;  Ann.  20.  Notes:    37   L.R.A.(N.S.)    1218; 

Cas.  1916B  124.  Ann.   Cas.   1914B  1075.     See  supra, 

16.  See  infra,  par.  210.  par.  172. 
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of  the  landlord  to  furnish  heat  must  have  continued  to  the  time  of 
the  tenant's  abandonment;  the  tenant  cannot  justify  his  abandonment 
by  reason  of  the  landlord's  failure  to  furnish  heat,  if  at  the  time  such 
failure  has  ceased.^  There  is  also  authority  to  the  effect  that  the  sur- 
render must  be  made  within  a  reasonable  tiihe  after  the  accrual  of 
the  right  to  surrender  the  premises  for  failure  to  supply  heat,  unless 
there  has  been  a  waiver  by  the  landlord  of  his  right  to  take  advantage 
of  the  tenant's  failure  to  surrender  the  premises  within  a  reasonable 
time.^  The  landlord  has  a  right  to  a  reasonable  opportunity  to  rectify 
a  defect  in  heating  apparatus  when  notified  of  a  deficiency  in  the 
heat,  and  in  case  of  a  prompt  compliance  no  eviction  can  be  predicated 
on  the  temporary  inconvenience  of  the  tenant.* 

^  180.  Acts  of  Strangers  Generally. — ^A  lessee  cannot  base  an  evic- 
tion on  the  wrongful  acts  of  third  persons  not  authorized  expressly 
or  impliedly  by  the  lessor;  the  lessor  can  be  held  liable  only  for  his 
own  acts  which  would  include  the  acts  of  third  persons  acting  under 
his  sanction  or  authority,  and  the  acts  of  third  persons  acting  under 
a  paramount  right;  that  is,  he  is  liable  only  for  his  own  acts  and  for 
such  acts  of  others  as  it  was  his  duty  to  protect  his  tenant  from>  A 
tenant,  therefore,  cannot  base  an  eviction  upon  the  use  of  adjoining 
premises  by  the  owner  thereof..*^  Thus  one  having  the  lease  of  the 
roof  and  outside  of  a  party  wall  of  a  building  projecting  above  the 
adjoining  buildings  for  the  purpose  of  advertising  thereon  by  means 
of  a  stereopticon  is  not  evicted  by  the  destruction  of  the  value  of  the 
wall  for  advertising  purposes^  caused  by  the  occupant  of  the  adjoining 
building,  without  any  denial  of  the  validity  of  the  lease  by  renting 
the  roof  of  his  building  with  a  screen  erected  thereon  to  another 
advertising  company.*  So  a  lessee  of  a  building  overlooking  a  vacant 
lot  owned  by  a  third  person  cannot  base  an  eviction  upon  the  act  of 
such  lot  owner  in  erecting  a  building  upon  his  lot  which  obstructs 
the  light  and  air  to  the  demised  premises  though  the  premises  may 
be  thereby  rendered  untenantable ; '  and  where  the  premises  demised 
overlook  a  vacant  lot  owned  by  a  third  person  and  a  side  wall  of  the 
building  is  a  party  wall  in  which  there  are  windows,  the  act  of  such 
adjoining  lot  owner  in  erecting  a  building  upon  his  lot,  using  the 

1.  Notes:    37    L.R.A.(N.S.)    1219;  en  v.  TidweU,  37  Okla.  553,  133  Pac. 
Ann.  Cas.  1914B  1075.  54,  Ann.  Cas.  1915C  394,  49  L.R.A. 

2.  Note:37L.R.A.(N.S.)  1219.  (N.S.)    369;   Oakford  v.   Nixon,  177 

3.  Notes:  37  L.R.A.(N.S.)  1219;  Pa.  St.  76,  35  Atl.  588,  34  L.R.A. 
Ann.  Cas.  1914B  1075.  (N.S.)  575. 

4.  Warren  v.  Wagner,  75  Ala.  188,  Notes :  37  A.  S.  R.  484 ;  7  Ann.  Cas. 
51  Am.  Rep.  446 ;  O'Byrne  v.  Henley,  594 ;  Ann.  Cas.  1915C  396. 

161  Ala.  620,  50  So.  83,  23  L.R.A.       5.  Note :  Ann.  Cas.  1915C  400. 
(N.S.)   496;   Gluck  v.   Baltimore,  81       6.  Oakford  v>  Nixon,  177  Pa.  St.  76, 
Md.  315,  32  Atl.  515,  48  A.  S.  R.  515;   35  Atl.  588,  34  L.R.A.(N.S.)  575. 
Blaustein  v.  Pincus,  47  Mont.  202,  131       7.  Hilliard  v.  New  York,  etc..  Gas 
Pac.  1064,  Ann.  Cas.  1915C  405;  Hold-   Coal  Co.,  41  Ohio  St.  662,  52  Am.  Rep. 
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party  wall  and  closing  the  windows,  does  not  constitute  an  eviction 
by  tike  lessor,  in  the  absence  of  a  special  covenant  in  the  lease  against 
interference  with  light  and  air.^ 

181.  Acts  of  Government — ^Acts  of  the  state  or  municipal  govern- 
ment in  the  exercise  of  the  police  power  are  generally  regarded  as  acts 
of  strajQgers  and  afford  no  basis  for  a  tenant's  daim  of  an  eviction.* 
So  it  would  seem  on  principle  and  has  been  so  held  that  the  taking 
of  a  part  or  even  it  would  seem  the  whole  of  the  demised  prem- 
ises imder  the  power  of  eminent  domain  is  not  an  eviction.^*  But 
where  a  demised  building  is  destroyed  or  condenmed  by  the  public 
authorities  on  account  of  its  dangerous  condition,  and  such  condition 
was  not  due  to  any  default  on  the  part  of  the  tenant,  it  has  been  held 
that  the  tenant  can  base  a  claim  of  eviction  thereon  ;^^  though  it 
would  be  otherwise  if  the  dangerous  condition  of  the  premises  was 
due  to  his  default.^^  It  has  been  held,  though  there  is  authority  to 
the  contrary,  that  a  tenant  is  not  bound  to  pay  rent  during  a  time 
when  he  is  deprived  of  the  use  of  the  demised  property  by  the  acts 
of  military  authorities  in  the  prosecution  of  a  war.** 

182.  Acts  of  Other  Tenants  of  Landlord  Generally. — On  principle 
the  lease  of  particular  premises  does  not  affect  the  right  of  the  lessor 
to  lease  other  premises  owned  by  him,  and  therefore  as  a  general  rule 
a  lessee  cannot  base  an  eviction  on  acts  of  another  tenant  of  his  lessor 
not  authorized  nor  sanctioned  by  the  lessor.**  On  the  other  hand, 
if  the  acts  of  another  tenant  are  done  under  the  authority  and  sanction 
of  the  lessor  or  within  such  other  tenant's  rights  under  his  lease,  the 
lessor  is  hable  therefor  so  as  to  enable  the  -lessee  to  base  an  eviction 
thereon,**  and  this  is  true  though  the  business  for  the  carrying  on  of 

99;  Holden  v.  Tidwell,  37  Okla.  553,       10.  Glnck  v.  Baltimore,  81  Md.  315, 

133  Pac.  54,  Ann.  Gas.  1915G  394,  49  32  Atl.  515,  48  A.  S.  R.  515.    See  in- 

L.R.A.(N.S.)   369.  fra,  par.  454  et  seq.,  as  to  the  general 

Notes:  38  A.  S.  R.  484;  49  L.RJL.  effect  of  the  taMng  of  the  whole  or  a 

(N.S.)  369;  Ann.  Gas.  1915G  400.  part  of  the  demised  premises  under 

See  infra,  par.  206,  as  to  easements  the  power  of  eminent  domain  upon  the 

of  light  and  air  generally.  tenant's  liability  for  rent. 

8.  Holden  v.  Tidwell,  37  Okla.  553,       11.  Note:  Ann.  Cas.  1915C  403. 
133  Pac.  54,  Ann.  Cas.  19150  394,  49       12.  Notes :  7  Ann.  Cas.  599 ;  Ann. 
L.R.A.(N.S.)  369.  Cas.  1915C  403. 

9.  Lawrence  v.  White,  131  Ga.  840,       18.  Se^  infra,  par.  459. 

63  S.  E.  631,  15  Ann.  Cas.  1097,  19  14.  Notes:   5  L.R.A.(N.S.)    856;  7 

L.R.A.(N.S.)  966;  Taylor  v.  Finnigan,  Ann.  Cas.  594;  19  Ann.  Cas.  690;  Ann. 

189  Mass.  568,  76  N.  E.  203,  2  L.R.A.  Cas.  19150  399. 

(N.S.)  973.  15.  Blaustein  v.  Pincus,  47  Mont. 

Notes:  2  L.R.A.(N.S.)  973;  7  Ann.  202,  131  Pac.  1064,  Ann.  Cas.  1916C 

Cas.  599;  Ann.  Cas.  1915C  402.  405;  Wade  ▼.  Hemdl,  127  Wis.  544, 

See  infra,  par.  235  et  seq.,  as  to  the  107  N.  W.  4,  7  Ann.  Cas.  591. 

effect  of  the  ezerdse  of  police  power  Notes:  5  L.R.A.(N.S.)  855;  7  Awn. 

lendering  the  demised   premises   an-  Cas.  596;  Ann.  Cas.  19150  399. 
usable  for  the  purpose  for  which  they 
were  leased. 
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* 

which  the  lessor  leased  other  premises  owned  by  him  was  in  itself 
lawful.^*  In  this  regard  acts  of  one  lessee  may  be  found  to  be  within 
his  rights  under  his  lease  where  they  are  a  usual  and  necessary  incident 
of  the  business  for  which  the  premises  are  leased  to  him,  and  the 
Qwner,  after  complaint  by  other  tenants,  asserts  that  they  do  not 
interfere  with  such  tenants,  and  takes  no  steps  to  prohibit  them.^^ 
Thus  where  the  landlord  after  leasing  a  house  for  lodging  purposes 
erected  a  garage  on  adjoining  premises  the  operation  of  which  by 
his  lessee  deprived  the  tenant  of  the  lodging  house  of  the  beneficial 
use  of  the  premises  for  such  purpose  the  tenant's  claim  of  an  eviction 
was  upheld.^^  And  the  same  claim  was  upheld  where  rooms  in  a 
building  were  leased  for  use  as  an  art  studio  and  thereafter  the  lessor 
leased  other  portions  of  the  building  for  a  garage  or  automobile 
establishment  which  dq>rived  the  former  lessee  of  the  beneficial  use 
and  enjoyment  of  the  rooms  for  the  intended  purpose.^*  So  it  has 
been  held  that  a  finding  of  a  jury  that  there  was  an  eviction  of  the 
tenant  was  justified,  where  it  appeared  that,  after  he  had  leased  for 
hotel  purposes  all  of  a  certain  building  except  three  storerooms  on 
the  first  floor,  his  landlord  rented  two  of  the  stores,  in  one  of  which 
was  thereafter  kept  a  low,  noisy,  and  disorderly  saloon,  and  in  the 
other,  a  tin  shop,  which  also  occasioned  much  noise  from  the  manu- 
facture there  of  tin  and  sheet  iron ;  since  such  uses  of  the  stores  would 
naturally  be  destructive  to  the  business  of  keeping  a  hotel  in  the 
upper  rooms. '^  A  provision  in  a  lease  exempting  the  lessor  from 
liability  for  injury  caused  by  acts  or  negligence  of  other  tenants  does 
not  apply  to  acts  authorized  or  committed  under  authority  of  the 
lessor.^ 

183.  Immoral  Conduct  of  Other  Tenants. — ^Where  part  of  a  building 
is  leased  for  dwelling  purposes  and  the  lessor  sanctions  or  permits 
other  tenants  of  the  building  to  use  premises  let  to  them  for  immoral 
purposes  such  as  prostitution  or  the  like,  this  has  been  held  to  sustain 
the  claim  of  a  constructive  eviction ; '  and  a  fortiori,  if  the  landlord 
in  case  of  the  lease  of  part  of  a  building  for  dwelling  purposes  should 
use  the  premises  retained  by  him  for  immoral  purposes,  this  would 
justify  the  tenant  in  abandoning  the  demised  premises  on  the  ground 

16.  HaUigan  ▼.  Wade,  21  lU.  470,  20.  Halligan  v.  Wade,  21  lU.  470, 
74  Am.  Dec.  108.  74  Am.  Dec.  108. 

17.  Wade  v.  Hemdl,  127  Wis.  544,  1.  Wade  v.  Herndl,  127  Wis.  544, 
107  N.  W.  4,  7  Ann.  Gas.  591,  6  L.B.A.  107  N.  W.  4,  7  Ann.  Gas.  591,  5  L.R.A. 
(N.S.)  855.  (N.S.)  855. 

18.  Blanstein  v.  Pineos,  47  Mont.  2.  Milheim  v.  Baxter,  46  Golo.  155, 
202,  131  Pac.  1064,  Ann.  Gas.  1915C  103  Pac.  376, 133  A.  S.  R.  50. 

405.  Notes:  17  Am.  Rep.  63;  5  L.R.A. 

19.  Wade  v.  Hemdl,  127  Wis.  544,  (N.S.)  856;  7  Ann.  Gas.  596;  19  Ann. 
107  N.  W.  4,  7  Ann.  Gas.  591,  5  L.R.A.  Gas.  690;  Ann.  Gas.  191 5G  399;  Ann. 
(N.S.)  855.  Gas.  1916B  124. 
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of  a  constructive  eviction.*  Where  a  tenant  discovers  that  his  land- 
lord has  let  adjoining  premises  for  use  for  an  immoral  purpose  he  is 
not,  it  seems,  before  quitting  possession,  required  to  notify  his  land- 
lord of  his  intention  to  do  so ;  ^  on  the  other  hand  it  has  been  held, 
and  this  would  seem  to  be  the  better  view,  that  to  establish  an  eviction 
on  account  of  the  use  by  other  tenants  of  the  portion  of  a  building 
leased  to  them  for  purposes  of  proertitution,  it  must  be  shown  that 
the  lessor  created  the  nuisance  by  leasing  to  such  other  tenants  those 
premises  for  such  purpose,  or  that  it  existed  by  his  connivance  or 
consent.*  The  immoral  conduct  of  other  tenants  of  the  landlord  can 
at  the  most  only  afford  the  complaining  tenant  ground  for  abandon- 
ing the  possession,  and,  as  in  case  of  other  acts  claimed  to  constitute 
a  constructive  eviction,  if  the  tenant  remains  in  possession  he  has 
no  ground  for  claiming  an  eviction.* 

Damages  for  Eviction 

184.  In  General.-|-Where  a  tenant  is  wrongfully  evicted  by  his 
landlord  he  may  maintain  therefor  an  action  of  tort  and  may  recover 
as  general  damages  the  actual  value  of  the  unexpired  term  less  the 
rent  reserved.'  If  there  is  no  evidence  that  the  rental  value  of  the 
property  for  the  unexpired  term  is  greater  than  the  amount  of  rent 
reserved  by  the  lease,  only  nominal  damages  are  recoverable,  as  respects 
the  value  of  the  unexpired  term,*  but  in  all  cases  nominal  damages 
at  least  are  recoverable.*  It  has  been  held  that  where  a  tenant  is 
wrongfully  evicted  from  a  part  of  the  premises  only,  the  damage  is 
measured  not  by  the  rental  value  of  what  is  taken  but  by  the  injury 
to  the  whole.  The  real  loss  is  the  value  of  the  use  of  the  part  taken 
in  connection  with  that  which  remains,  and  is  measured  by  the  dif- 
ference in  rental  value.**  Where  a  statutory  notice  is  required  to 
terminate  a  tenancy  at  will,  such  a  tenant  may  recover  damages  of 
his  landlord  resulting  from  his  unlawful  eviction  by  the  latter,  though 
the  tenancy  might  have  been  terminated  in  a  short  time  by  proper 
proceedings  therefor.**    As  in  other  cases  of  malicious  and  wanton 

8.  Notes:  17  Am.  Rep.  62;  38  A.  ingston,  86  Conn.  263,  85  Atl.  629, 

S.  R.  490 ;  7  Ann.  Cas.  595.  Ann.  Cas.  1914A  195 ;  Coulter  v.  Nor- 

4.  Milheim  v.  Baxter,  46  Colo.  155,  ton,  100  Mich.  389,  59  N.  W.  163,  43  A. 
103  Pac.  376, 133  A.  S.  R.  50.  S.  R.  458 ;  Grove  v.  Youell,  110  Mich. 

5.  Notes :  38  A.  S.  R.  491 ;  5  L.R.A.  285,  68  N.  W.  132,  33  L.R.A.  297. 
(N.S.)  856;  7  Ann.  Cas.  596;  Ann.  Notes:  53  L.R.A.  102;  6  Ann.  Cas. 
Cas.  1915C  399.  460;  Ann.  Cas.  1912A  860. 

6.  DeWitt  V.  Pierson,  112  Mass.  8,  8.  Note :  6  Ann.  Cas.  460. 

17  Am.  Rep.  58.  9.  Note :  Ann.  Cas.  1912A  860. 

7.  McElvaney  v.  Smith,  76  Ark.  468,       10.  Note :  6  Ann.  Cas.  460. 

88  S.  W.  981,  6  Ann.  Cas.  458;  Mil-  11.  Brown  v.  Holyoke  Water  Pow- 
heim  v.  Baxter,  46  Colo.  155,  103  Pac.  er  Co.,  152  Mass.  463,  25  N.  E.  966, 
376,  133  A.  S.  R.  50;  Mathews  v.  liv-  23  A.  S.  R.  844. 
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torts,^*  where  the  unlawful  eviction  is  malicious  and  wanton  punitive 
damages  are  recoverable.^*  In  a  number  of  cases  it  has  been  held 
'that  where  the  rent  has  been  paid  in  advance,  the  tenant  may  recover 
back  a  proportionate  part  thereof.^^ 

185.  Special  Damages  Generally. — ^In  addition  to  the  value  of  the 
unexpired  term,  the  tenant  may  recover  as  special  damages  whatever 
loss  results  to  him  as  a  direct  and  natural  consequence  of  the  land- 
lord's wrongful  act.^*  Thus  it  is  generally  held  that  the  tenant  is 
entitled  to  Uie  allowance  of  necessary  expenses  incurred  in  removing 
from  the  premises.^*  As  a  general  rule,  this  expense  id  limited  to 
one  removal,  and  if,  after  the  tenant  is  settled  on  another  place,  he 
takes  a  notion  to  make  a  second  move,  he  cannot  recover  for  the 
expense  of  the  second  removal ;  but  a  tenant  wrongfully  evicted  may 
be  compelled  to  seek  a  temporary  abode  for  his  family  to  shelter  them 
until  he  can  find  other  suitable  premises  to  rent.  When  he  is  com- 
pelled by  the  eviction  to  seek  first  a  temporary  shelter  and  then  to 
make  another  removal,  it  cannot  be  said,  as  a  matter  of  law,  that  he 
cannot  recover  the  entire  cost,  for  these  two  moves  might  be  so  closely 
connected  as  to  be  in  eflFect  one,  and  directly  caused  by  the  eviction.*' 
It  would  seem  on  principle  and  it  has  been  so  held  that  the  expense 
of  removing  from  a  building  because  of  a  wrongful  constructive  evic- 
tion on  the  part  of  the  landlord  cannot  be  denied  to  the  tenant  on 
the  theory  that  a  like  expense  would  have  been  necessary  had  the 
removal  occun-ed  at  the  expiration  of  the  term.**  The  landlord  has 
also  been  held  liable  for  the  tenant's  necessary  loss  of  time  on  account 
of  the  removal.**  A  tenant  is  entitled  to  compensation  for  any  injury 
to  his  goods  resulting  from  their  being  put  off  the  premises  by  the 
landlord.2* 


12.  See  Damages,  vol.  8,  p.  579  et      Notes:  53  L.R.A.  102;  Ann.  Cas. 


seq 


1912A  860. 


18.  Notes:  6  Ann.  Cas.  461;  Ann.  16.  McElvaney  v.   Smith,  76  Ark. 

Cas.  1912A  861.  468,  88  S.  W.  981,  6  Ann.  Cas.  458; 

14.  Note:  50  L.R.A.(N.S.)  1036.  S'^^T'.^'^J?'  ^^L^H*  l^/  /v7/; 

15.  McElvaney  v.    Smith,  76   Ark.  V.  4,  7  Ann.  Cas.  591,  5  L.R.A.(N.S.) 

468,  88  S.  W.  981,  6  Ann.  Cas.  468;  ^?;  ,     «  .        ^       .^. 

Hawthorne  v.  Siegel,  88  Cal.  159,  25  ?^H>  ti^^' ^^^-  ^I'^th    7S   Ark 

Pae,  1114,  22  AS.  ^t.  291;  M^hew^^^^^  .eV/^tw^ilJe  ^7^^^^^^^ 

Wgston,  86  C^nn  263,  85  At!  529,  ^^   ^^^  ^   ^^^^   ^^  ^^^   544^ 

^°-  ^."^^i^J^  ^0^4  ^o""  xT^'^-S   LT*  107  N.  W.  4, 9  Ann.  Cas.  591,  5  L.R.A. 

Pezzetti,  207  Mass.  277,  93  N.  E.  571,  (jj  g  j   355      g^^  however,  Eddy  v. 

Ann.  Cas.  1912A  859 ;  Blaustein  v.  Pm-  ^.^ffin^  149  Mass.  463,  21  N.  E.  870, 

cus,  47  Mont.  202, 131  Pac.  1064,  Ann.  14  a.  S.  R.  441. 

Cas.  1915C  405;  Wellington  v.  Spen-  19."  Wade  v.  Hemdl,  127  Wis.  544, 

cer,  37  Okla.  461,  132  Pac.  675,  46  107  N.  W.  4, 7  Ann.  Cas.  591,  5  KR.A, 

L.R.A.(N.S.)  469;  Irwin  v.  Nolde,  176  (N.S.)  855. 

Pa.  St.  594,  35  Atl.  217,  35  L.R.A.  Note :  6  Ann.  Cas.  461. 

415  20.  Note:  6  Ann.  Cas.  461. 
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186.  Injury  to  Business.— According  to  the  trend  of  the  modem 
authorities,  where  the  wrongful  eviction  of  the  tenant  results  in  the 
breaking  up  of  his  business  conducted  by  him  upon  the  premises  h^ 
may  recover  the  damages  thereby  sustained,  provided  these  can  be 
ascertained  with  a  reasonable  degree  of  certainty.^  In  cases,  however, 
where  these  elements  are  merely  speculative  and  conjectural  and  can- 
not be  ascertained  with  reasonable  certainty,  no  allowance  should  be 
made  therefor,'  and  for  this  reason  it  has  been  held  that  a  tenant 
cannot  recover  as  damages  for  eviction  anticipated  profits  on  a  business 
not  established.*  There  is  authority  to  the  effect  that  where  the  tenant 
is  unlawfully  evicted,  he  may  show  the  nature  and  extent  of  his  busi- 
ness and  the  extent  to  which  it  had  been  necessarily  interrupted  and 
the  expense  which  he  had  been  obliged  to  incur  to  re-establish  his  busi- 
ness in  another  shop,  but  he  should  not  be  allowed  to  testify  to  the 
amount  of  his  weekly  profits  immediately  preceding  his  eviction,  as 
such  profits  may  have  been  unusually  large  or  may  have  been  affected 
by  exceptional  circumstances,  and  therefore  do  not  afford  a  fair 
measure  of  the  value  of  his  business  for  the  future.^ 

IX.  Rights  and  Duties  of  Pabtiss  Gbnbballt 

Oeneral  Construction  of  Lease 

187.  In  General. — A  cardinal  principle  in  the  construction  of  leases 
is,  as  in  case  of  other  contracts,  to  give  effect  to  the  intention  of  the 
parties,*  and  in  arriving  at  the  intention,  the  subject  matter,  the 
situation  of  the  parties,  and  the  object  had  in  view  and  intended  to 
be  accomplished  by  the  parties  at  the  time  are  to  be  regarded.*  As 
in  case  of  other  written  contracts,  in  construing  a  written  lease  which 
is  doubtful  in  its  meaning,  preliminary  n^otiations  between  the 
parties  preceding  the  execution  of  the  lease  may  be  considered  for 
the  purpose  of  determining  the  intention  of  the  parties,  though  not 

1.  Weinman  ▼.  De  Palma,  232  U.  8.  6.  Chicago  Anditorium  Ass'n  ▼. 
571,  34  S.  Ct.  370,  58  U.  S.  (L.  ecU)  Fine  Arts  Bldg.  Corporation,  244  lU. 
733;  Kostopolos  v.  Fezzetti,  207  Mass.  532,  91  N.  E.  665,  18  Ann.  Cas.  253; 
277,  93  N.  E.  571,  Ann.  Cas.  1912A  Wattles  v.  South  Omaha  lee,  etc.,  Co., 
859;  WeUington  v.  Spencer,  37  Okla.  50  Neb.  251,  69  N.  W.  785,  61  A.  S.  B. 
461,  132  Pae.  675,  46  L.R.A.(N.S.)  554,  36  L.R. A.  424;  Smith  ▼.  Kerr,  108 
469.  N.  Y.  31, 15  N.  E.  70,  2  A.  S.  R.  362; 

Notes:  6  Ann.  Cas.  460;  Ann.  Cas.  Howeth  v.  Anderson,  25  Tex.  557,  78 
1912 A  860;  15  Eng.  Rul.  Cas.  742.       Am.  Dec.  538. 

2.  Note:  6  Ann.  Cas.  461.  6.  Davis  v.  Robert,  89  Ala.  402,  8 

3.  Milheim  ▼.  Baxter,  46  Colo.  155,  So.  114,  18  A.  S.  R.  126;  Howeth  r. 
103  Pac.  376,  133  A.  S.  R.  50.  Andersoiii  25  Tex.  567,  78  Am.  Dee. 

Note:  Ann.  Cas.  1912A  860.  538. 

4.  Kostopolos  V.  Pezzetti,  207  Mass. 
277,  93  N.  E.  571,  Ann.  Cas.  1912A 
859. 
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to  ¥ary  or  contradict  the  plain  terms  of  the  lease ; '  but  the  parties 
cannot  testify  to  their  understanding  and  intention  to  aid  in  the 
construction.^  A  construction  should  be  avoided,  if  it  can  be  done 
consistently  with  the  tenor  of  the  agreement,  which  would  be  imreason- 
able  or  unequal;  and  that  construction  which  is  most  obviously  just 
is  to  be  favored,  as  most  in  accordance  with  the  presumed  intention 
of  the  parties.*  When  possible  all  the  words  of  the  lease  are  to  be 
given  effect  and  the  lease  construed  as  a  whole.  ^^  The  familiar  rule 
in  the  construction  of  contracts  that  general  terms  are  restricted  and 
limited  by  particular  recitals,  when  used  in  connection  with  them,^^ 
is  applicable  to  leases ;  ^^  as  is  the  general  rule  that  where  part  of  a 
contract  is  written  and  part  is  printed,  and  the  written  and  printed 
parts  are  apparently  inconsistent,  or  there  is  reasonable  doubt  as  to 
the  sense  and  meaning  of  the  whole,  the  words  in  writing  will  control 
the  construction  of  the  contract.^*  Punctuation  may  sometimes  shed 
light  upon  the  meaning  of  the  parties,  but  it  must  never  be  allowed 
to  overturn  what  seems  the  plain  meaning  of  the  lease  as  a  whole.^^ 
The  general  rule  that  several  instruments  between  the  same  parties 
and  relating  to  the  same  subject  matter  may  be  construed  together 
as  parts  of  one  contract  also  applies  to  leases.^*  Thus  two  separate 
instruments  under  seal,  executed  by  the  parties  at  the  same  time,  one 
an  indenture  of  lease,  the  other  in  the  nature  of  a  defeasance  which 
defeats  the  force  or  operation  of  the  lease,  must  be  read  and  construed 
together  as  one  contract.** 

188.  Construction  Favorable  to  Lessee. — ^The  general  rule  that  in 
the  construction  of  a  deed  the  grantee  is  to  be  favored  in  case  of 
ambiguity  *'  applies  to  leases.*^  Thus  in  construing  provisions  of  a 
lease,  relating  to  renewals,  if  there  is  any  uncertainty,  the  tenant  is 

7.  Chicago  Auditorium  Ass'n  v.  Fine  And  see  Contracts,  vol.  6,  p.  847. 
Arts  Bldg.  Corporation,  244  Dl.  532,  14.  Osbom  v.  Farwell,  87  lU.  89,  29 
91  N.  E.  665,  18  Ann.  Cas.  253  and  Am.  Rep.  47.    And  see  Conteucts,  vol. 
note.  6,  p.  846. 

8.  Davis  V.  Roberts,  80  Ala.  402,  8  16.  Newbold  v.    Peabody    Heights 
So.  114,  18  A.  S.  R.  126.  Co.,  70  Md.  493,  17  Atl.  372,  3  L.R.A. 

9.  Bradley  v.  United  States,  98  U.  579.     And  see  Contracts,  voL  6,  p. 
S.  104,  25  U.  S.  (L.  ed.)  244;  Howeth  860. 

V.  Anderson,  26  Tex.  557,  78  Am.  Dee.  16.  Escambia  Land,  etc.,  Co.  v.  Fer- 

538.  ry  Pass.  Inspectors,  etc.,  Ass'n,  59  Fla. 

10.  Atiantic,  etc.,  R.  Co.  v.  Atiantic,  239,  52  So.  715, 138  A.  S.  R.  12L 
etc.,  Co.,  147  N.  C.  368,  61  S.  E.  186,  17.  See  Dbeds,  vol.  8,  p.  1051. 

125  A.  S.  R.  650,  15  Ann.  Cas.  363,  18.  Nicolopole  v.  Love,  39  App.  Caa 
23  L.R.A.(N.S.)  223;  Watterson  v.  (D.  C.)  343,  47  L.R.A.{N.S.)  949; 
Reynolds,  95  Pa.  St.  474,  40  Am.  Rep.  Kauf mann  v.  Liggett,  209  Pa.  St.  87, 
672.  58  Atl.   129,  103  A.  S.  R.  988,  67 

11.  See  Contracts,  vol.  6,  p.  843.   L.R. A.  353 ;  Dann  v.  Spurler,  3  Bos.  & 

12.  Railton  v.  Taylor,  20  R.  I.  279,  P.  399,  7  Rev.  Rep.  797,  2  Eng.  Rul. 
38  Atl.  980,  39  L.R.A.  246.  Cas.  756. 

13.  Note:    Ann.    Cas.    1913E    962. 
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favored,  and  not  the  landlord,  because  the  latter,  having  the  power 
to  stipulate  in  his  own  favor,  has  neglected  to  do  so,  and  also  upon 
the  principle  that  every  man's  grant  is  to  be  taken  most  strongly 
against  himself.^*  So  where  the  lease  was  prepared  by  the  lessor 
and  the  language  used  in  reserving  to  him  the  right  to  terminate 
the  lease  for  the  purpose  of  rebuilding  is  ambiguous,  and  will  reason- 
ably admit  of  the  interpretation  restricting  the  right  to  the  case  when 
he  himself  dedres  to  r^uild,  it  will  be  so  restricted  in  the  light  of  the 
rule  that  where  a  contract  will  admit  of  two  constructions,  either  of 
which  is  reasonable,  the  one  most  favorable  to  the  grantee  must  be 
adopted.*® 

189.  Extrinsic  Evidence  to  Explain  or  Vary  Generally. — ^The  gen- 
eral rule  that  extrinsic  evidence  is  inadmissible  either  to  contradict, 
subtract  from,  add  to,  or  otherwise  vary  a  written  instrument  ^  is 
fully  applicable  to  leases.  In  every  instance  the  object  of  a  written 
lease  is  to  express  the  mutual  undertakings  of  the  landlord  and  his 
tenant  relating  to  the  preservation  and  improvement  of  the  premises 
for  the  benefit  of  the  landlord  and  the  advantageous  enjoyment  of 
them  by  the  tenant.  When  the  contract  is  reduced  to  writing  the 
law  presumes  that  the  writing  contains  the  whole  agreement.  To 
permit  terms  to  be  engrafted  upon  the  written  agreement  by  mere 
parol  evidence  would  be  attended  with  all  tte  danger,  laxity  and 
inconvenience  which  the  general  rule  is  calculated  to  exclude;  for 
an  agreement  might,  by  such  additional  terms,  be  as  effectually 
altered  as  if  the  very  terms  of  the  agreement  had  been  changed  by 
parol  evidence.*  Thus  in  an  action  by  a  tenant  against  his  landlord 
for  breach  of  an  alleged  warranty  of  machinery  on  premises  demised 
by  a  written  lease,  it  has  been  held  that  oral  evidence  is  inadmissible 
to  add  such  a  warranty  to  the  lease.*  So  extrinsic  evidence  is  not 
admissible  to  show  a  contemporaneous  parol  agreement  to  renew  or 

19.  Kaufmann  v.  Liggett,  209  Pa.  Rep.  360;  Rockwell  v.  Eiler's  Music 
St.  87,  58  Atl.  129,  103  A.  S.  R.  988,  House,  67  Wash.  478,  122  Pac.  12,  39 

67  L.R.A.  363.  L.R.A.(N.S.)  894;  Kline  v.  McLain,  33 

20.  Nicolopole  v.  Love,  39  App.  Cas.  W.  Va.  32,  10  S.  E.  11,  5  LJt.A.  400 ; 
(D.  C.)  343,  47  L.R.A.(N.S.)  949.       Clifton  v.  Montague,  40  W.  Va.  207,  21 

1.  See  EviDBNCB,  vol.  10,  p.  1016  et   S.  E.  868,  52  A.  S.  R.  872,  33  L.R.A. 
seq.  449;     Salinger    v.    North    American 

2.  Burr  ▼.  Spencer,  20  Conn.  159,  Woolen  Mills  Co.,  70  W.  Va.  151,  73 

68  Am.  Dec.  379;  Chicago  Auditorium  S.  E.  312,  39  L.R.A.(N.S.)  350;  Hen- 
Ass'n  V.  Fine  Arts  Bldg.  Corporation,  derson  v.  Arthur,  [1907]  1  K.  B.  10, 
244  III.  532,  91  N.  E.  665,  18  Ann.  76  L.  J.  K.  B.  772,  23  Times  L.  Rep. 
Cas.  253;  Cooke  v.  England,  27  Md.  60,  3  British  Rul.  Cas.  73. 

14,  92  Am.  Dec.  618;  York  v.  Steward,       Notes:  Ann.  Cas.  1913 A  37;  Ann. 

21  Mont.  515,  55  Pac.  29,  43  L.R.A.  Cas.  1914A  466. 

125;  Armington  v.  Stelle,  27  Mont.  13,      S.  Namnberg  v.  Young,  44  N.  J.  1a 

69  Pac.  115,  94  A.  S.  R.  811 ;  Naum-  331,  43  Am.  Rep.  380. 
berg  y.  Young,  44  N.  J.  K  331,  43  Am. 
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• 

oxtend  the  term  of  the  leased  It  is  permissible  in  construing  a  lease 
to  look  to  the  interpretation  that  the  parties  thereto  have  placed 
thereon,  in  its  performance,  for  assistance  in  ascertaining  its  true 
meaning.  ''No  extrinsic  aid  can  be  more  valuable."  *  And  to  explain 
an  ambiguity,  parol  evidence  of  the  circumstances  at  the  time  of  the 
execution  of  the  lease  may  be  resorted  to.*  An  exception  to  the  rule 
forbidding  the  introduction  of  extrinsic  evidence  to  affect  written 
instruments  is  made  in  the  case  of  the  date  of  instruments,  it  being 
permissible  to  show  by  such  evidence  that  an  instrument  was  executed 
on  a  date  different  from  that  appearing  on  its  face.'  So  it  is  clearly 
established  that  if  a  lease  be  executed  aiter  the  day  of  its  date  it  takes 
effect  from  the  day  of  the  delivery,  and  not  from  the  day  of  the  date; 
and  a  party  may  show  that  the  lease  was  delivered  on  a  different  day 
from  that  on  which  it  bears  date.* 

190.  Fraud,  Accident  or  Mistake. — ^The  rule  that  a  party  or  privy 
to  a  written  contract  may  introduce  extrinsic  evidence  to  show  accident, 
fraud  or  mistake  when  the  writing  fails  to  express  the  actual  agree- 
ment of  the  parties  •  is  applied  to  written  leases.**  Thus  where  by 
the  fraud  of  the  lessor  an  agreement  on  his  part  to  make  particular 
improvements  upon  the  demised  premises  was  omitted,  it  has  been 
held  that  oral  evidence  is  admissible  to  prove  such  agreement  for  the 
purpose  of  recouping  damages  for  its  breach  in  an  action  by  the  land- 
lord for  rent.**  So  parol  evidence  may  be  adduced  to  show  that  a 
lease  was  taken  with  the  understanding,  on  the  part  of  both  the  lessor 
and  the  lessee,  that  the  premises  were  to  be  used  for  a  certain  pur- 
pose, and  that  this  understanding  was  based  on  a  mistake  as  to  the 
facts  of  the  case.  Such  evidence  is  properly  admitted,  not  to  vary 
the  effect  of  the  contract,  but  to  show  that  it  never  had  any  valid 
existence.*'  The  evidence  to  sustain  the  claim  that  through  fraud, 
accident  or  mistake  material  provisions  were  omitted  from  the  lease 
must  be  clear  and  convincing.** 

191.  Collateral  Agreements  Generally. — ^The  rule  excluding  extrin- 
sic evidence  to  vary  a  written  lease  does  not  preclude  the  proof  of 
agreements  between  the  parties  collateral  to  the  lease.*^    Thus  where 

4.  Armington  v.  Stelle,  27  Mont.  13,  R.  (Pa.)  464,  7  Am.  Dec.  624;  Hultz 

69  Pac.  115,  94  A.  S.  R.  811.  v.  Wright,  16  Serg.  A  R.  (Pa.)  345, 16 

6.  Slack  V.  Knox,  213  HI.  190,  72  N.  Am.  Dec.  575;  Bedell  v.  Wilder,  65  Vt. 

E.  746,  68  L.R.A.  606.  406,  26  Atl.  589,  36  A.  S.  R.  871. 

6.  Chesapeake  Brewing  Co.  v.  Gold-  11.  Christ  v.  Diffenbach,  1  Serg.  & 
here:,  107  Md.  485,  69  Atl.  37, 15  Ann.  R.  (Pa.)  464,  7  Am.  Dec.  624. 
Cas.  879;  Johnson  v.  Carlin,  121  Minn.  12.  Bedell  v.   Wilder,   65  Vt.  406, 
176, 141 N.  W.  4,  Ann.  Cas.  1914C  705.  26  Atl.  589,  36  A.  S.  R.  871. 

7.  See  Evidence,  vol.  10,  p.  1040.  13.  Thompson  v.  Christie,  138  Pa. 

8.  Steele  v.  Mart,  4  B.  &  C.  272,  28  St.  230,  20  Atl.  934,  11  L.R.A.  236. 
Rev.  Rep.  256,  15  Eng.  Rul.  Cas.  459.  14.  Weltz  v.  Rhodius,  87  Ind.  1,  44 

9.  See  Evidence,  vol.  10,  p.  1056.  Am.  Rep.  747;  Lewis  v.  Seabury,  24 

10.  Christ  V.  Diffenbach,  1  Serg.  &  N.  Y.  409,  30  Am.  Rep.  311;  Hines  v. 
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in  a  vmtten  lease;  silent  as  to  fixtures,  it  was  provided  that  the  lessee 
should  make  all  necessary  ^'improvements  and  repairs/'  but  for  aa 
independent  consideration;  the  lessor  agreed  that  certain  fixtures  should 
remain  for  the  lessee's  use,  which  were  removed  by  an  outgoing  tenant^ 
it  was  held  that  parol  evidence  of  the  agreement  about  the  fixtures 
was  competent;  that  though  the  case  was  very  near  the  line,  the 
promise  that  the  specific  fixtures  then  on  the  premises  should  be 
retained  and  remain  there,  so  that  the  plaintiff  might  enjoy  the 
benefit  of  them,  if  he  took  the  lease,  could  be  sustained  as  a  previous 
distinct  collateral  agreement  upon  a  collateral  and  independent 
consideration,  which  did  not  merge  in  the  subsequent  written  con- 
tract of  hiring.^^  So  it  may  be  shown  by  parol  evidence  that  iher6 
was  an  agreement  that  a  building  or  other  improvements  erected  upon 
the  demised  premises  by  the  lessee  should  remain  his  property  and 
not  become  a  part  of  the  realty.^*  And  it  has  been  held  that  neither 
a  provision  in  a  lease,  following  the  description,  that  the  land  is  to 
be  occupied  by  a  building  erected  thereon  by  the  lessee,  nor  a  cove- 
nant that,  at  the  termination  of  the  lease,  "the  lessee  should  deliver 
up  the  premises  in  as  good  order  and  condition  as  they  then  were  or 
should  be  put  into  by  the  lessor,"  is  inconsistent  with  an  agreement, 
outside  of  the  lease,  that  the  building  to  be  erected  should  be  the 
personal  property  of  the  lessee;  and  hence,  as  such  agreement  does 
not  contradict  the  provisions  of  the  written  lease,  evidence  of  it  is 
admissible  in  an  action  for  the  conversion  of  the  building.*'  So  in 
case  of  a  written  lease  of  a  hotel,  it  has  been  declared  to  be  permissible 
to  establish  a  contemporaneous  oral  agreement  by  the  lessor,  in  con- 
sideration of  the  lease,  not  to  engage  in  a  rival  business  in  the  same 
city.**  It  is  often  a  close  question  as  to  whether  an  oral  agreement 
may  be  considered  collateral  to  the  written  lease,  or  whether  it  is 
merely  an  attempt  to  vary  its  terms,  and  the  salutary  rule  of  evidence 
excluding  extrinsic  evidence  to  vary  a  written  lease  is  not  to  be 
lightly  departed  from  on  the  ground  that  the  extrinsic  agreement 
sought  to  be  proven  was  collateral  to  the  lease.  For  instance  it  has 
been  said  that  in  contracts  of  letting,  the  usual  covenants — ^such  as 
for  repairs  and  improvements,  the  payment  of  taxes,  rates,  assess- 
ments and  insurance,  the  mode  of  cultivation  or  occupation,  and  the 
like — are  all  in  a  certain  sense  collateral  to  the  demise  of  the  land; 
and  if  oral  testimony  be  received  to  prove  the  agreements  of  the  land- 

Wilcox,  96  Tenn.  148,  33  S.  W.  914,  50  N.  E.  631,  68  A.  S.  R.  417 ;  Searle 
54  A.  S.  R.  823,  34  L.R.A.  824;  96  v.  Roman  Catholic  Bishop,  203  Mass. 
Tenn.  328,  34  S.  W.  420,  54  A.  S.  R.  493,  89  N.  E.  809,  17  Ann.  Cas.  340, 
831,  34  L.R.A.  832.  25  L.R.A.(N.S.)  992. 

Note :  Ann.  Cas.  1914A  456.  17.  Ryder  v.  Faxon,  171  Mass.  206, 

16.  Lewis  V.  Seahury,  74  N.  Y.  409,  50  N.  E.  631,  68  A.  S.  R.  417. 
30  Am.  Rep.  311.  18.  Welz  v.  Rhodius,  87  Ind.  1,  44 

16.  Ryder  v.  Faxon,  171  Mass.  206,  Am.  Rep.  747. 
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lord  or  tenant  on  such  subject,  the  written  lease  would  be  of  little 
avail.  To  justify  the  admission  of  a  parol  promise  by  one  of  the 
contracting  parties  to  a  written  contract,  on  the  ground  that  the 
promise  was  collateral,  the  promise  must  not  only  be  collateral  but 
must,  it  has  been  held,  relate  to  a  subject  distinct  from  that  to  which 
the  written  contract  applies.^*  So  where  a  factory  equipped  with 
machinery  which  passed  as  appurtenant  to  the  realty  was  demised 
by  a  written  lease,  it  has  been  held  that  oral  evidence  of  a  contem- 
poraneous warranty  by  the  landlord  of  the  effective  character  of  the 
machinery  is  not  admissible  on  the  ground  that  it  was  a  contract  inde- 
pendent and  collateral  to  the  written  lease ;  *^  and  the  same  has  been 
held  true  as  regards  a  contemporary  oral  warranty  that  the  building 
leased  was  suitable  for  the  purpose  of  carrying  on  therein  the  con- 
templated business ;  ^  and  also  in  respect  to  an  antecedent  oral  agree- 
ment that  the  landlord  should  accept,  in  payment  of  the  rent  stipulated 
for  at  the  specified  time  of  payment,  a  note  payable  at  a  future  day.' 
i92.  Agreement  as  to  Repairs  or  Improvements. — ^Though  there  is 
authority  for  the  position  that  a  contemporaneous  oral  agreement  on 
the  part  of  the  landlord  to  make  repairs  during  the  term  may  be 
shown,  where  the  written  lease  is  silent  on  the  question  of  repairs,' 
it  is  the  better  view  that  parol  evidence  of  a  contemporaneous  oral 
agreement  by  the  landlord  to  make  repairs  is  not  admissible;  that 
such  an  agreement  is  in  no  proper  sense  a  collateral  agreement.^  And 
in  some  cases,  it  is  held  that  the  lessee  cannot  show  an  oral  contem- 
poraneous agreement  on  the  part  of  the  lessor  to  make  improvements 
upon  the  premises  prior  to  the 'commencement  of  the  term.*  On  the 
other  hand  it  has  been  held  that  where  the  written  lease  contains 
only  the  obligations  and  undertakings  imposed  upon  the  lessee,  parol 
evidence  is  admissible  to  show  an  agreement  on  tiie  part  of  the  land- 
lord to  put  the  premises  in  a  safe  condition  prior  to  the  commencement 
of  the  term,  there  being  in  the  lease  nothing  in  conflict  with  such 
independent  collateral  agreement,  a  distinction  being  made  between 
a  contemporaneous  agreement  to  make  improvements  and  repairs 

19.  Naomberg  v.  Toting,  44  N.  J.  L.  8.  Holliday  v.  Pegram,  89  S.  C.  73, 
331,  43  Am.  Rep.  380.  See  generaUy,  71  S.  £.  367,  Ann.  Cas.  1913A  33  and 
Evn)BNCB,  vol.  10,  p.  1035  et  seq.,  as  to   note. 

the  admissibility  of  extrinsic  evidence  Note:  Ann.  Cas.  1913A  39. 

of  collateral  agreements.  4.  York  v.  Steward,  21  Mont.  515, 

20.  Naumberg  v.  Young,  44  N.  J.  L.  55  Pac.  29,  42  L.R.A.  126;  Kline  v. 
331,  43  Am.  Rep.  380.  McLain,  33  W.  Va.  32,  10  S.  E.  11,  5 

1.  York  V.  Steward,  21  Mont.  515,  KR.A.  400. 

65  Pac.  29,  43  L.R.A.  126.  Note:  Ann.  Cas.  1913A  37. 

2.  Henderson  v.  Arthur,  [1907]  1  5.  York  v.  Steward,  21  Mont.  515, 
K.  B.  10,  76  L.  J.  K.  B.  22,  95  L  T.  55  Pac  29,  43  LJI.A.  125. 

N.  S.  772,  23  Times  L.  Rep.  60,  3  Brit-       Note:  Ann.  Cas.  1913A  40. 
ish  Rul.  Cas.  73. 
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prior  to  the  oommencement  of  the  term,  and  an  agreement  to  make 
necessary  repairs,  ete.,  during  the  term.* 

193.  Usages  and  Customs. — ^The  general  rule  that  evidence  of  a 
usage  or  custom  is  in  many  instances  admissible  to  annex  incidents 
to  a  contract  concerning  which  it  is  silent '  is  applied  to  leases.^  Every 
demise  between  landlord  and  tenant,  in  respect  to  matters  in  which 
the  parties  are  silent,  may  be  fairly  open  to  explanation  by  the  general 
usage  and  custom  of  the  country,  or  .of  the  district  where  the  land 
lies.  Every  person,  under  such  circumstances,  is  supposed  to  be 
cognizant  of  the  custom,  and  to  contract  with  a  tacit  reference  to  it* 
Thus  a  known  usage  that  the  landlord  do  the  outside  repairs  such 
as  the  roof,  gutters  and  conductors  when  houses  are  entirely  let  with- 
out any  written  lease  to  a  single  tenant  at  will  is  good,  and  evidence 
to  esteblish  it  is  admissible  in  an  action  vtgainst  the  landlord ;  ^*  so 
a  custom  that  a  tenant  for  a  term  of  years  is  entitled  to  the  way-going 
crop  has  been  generally  upheld  both  in  England  and  in  this  coun- 
try ;  ^^  and  a  custom  of  the  country  under  which  a  tenant  of  agri- 
cultural lands  was  entitled  to  receive  a  reasonable  allowance  for  seeds 
and  labor  bestowed  on  the  arable  land  in  the  last  year  of  the  tenancy 
has  been  upheld  in  England.^'  Likewise  the  custom  of  the  country 
has  been  admitted  to  decide  the  right  of  the  tenant  to  remove  fixtures,^* 
and  it  has  been  held  that  the  mere  relation  of  landlord  and  tenant 
creates  an  implied  obligation,  as  regards  farming  lands,  to  farm  accord- 
ing to  the  custom  of  the  country.^^  A  custom  or  usage  to  be  binding 
must  not,  however,  be  in  conflict  with  the  law  or  the  express  agree- 

6.  Hines  v.  Wilcox,  96  Tenn.  148,  33  10.  Shute  v.  Bills,  191  Mass.  433,  78 
S.  W.  914,  54  A.  S.  R.  823,  34  L.R.A.  N.  E.  96,  114  A.  S.  R.  631,  7  L.RJl. 
824;  96  Tenn.  328,  34  S.  W.  420,  54  (N.S.)  965.  See  the  preceding  para- 
A.  S.  R.  831,  34  L.R.A.  832.  graph    as    to    contemporaneous    oral 

Note:  Ann.  Cas.  1913A  39.  agreement  relating  to  repairs. 

7.  See  EviDHNCB,  vol.  10,  p.  1049 ;  11.  Van  l^Teas  v.  Paeard,  2  Pet.  137, 
Usages  Am)  Custoks.  7  U.  S.  (L.  ed.)  374;  Carson  v.  Blaz- 

8.  Van  Ness  v.  Paeard,  2  Pet.  137,  er,  2  Bin.  (Pa.)  475,  4  Am.  Dee.  463; 
7  U.  S.  (L.  ed.)  374;  Beatty  v.  Gr^-  Sttdtz  v.  Dickey,  5  Bin.  (Pa.)  285,  6 
ory,  17  la.  109, 85  Am.  Dec.  546 ;  Shute  Am.  Dee.  411 ;  Wigglesworth  v.  Dalli- 
y.  Bills,  191  Mass.  433,  78  N.  E.  96,  son,  Dougl.  201, 15  Eng.  Rul.  Cas.  542. 
114  A.  S.  R.  631,  7  L.RJl.(N.S.)  Notes:  50  Am.  Dec  102;  11  L.RA. 
965;  Carson  v.  Blazer,  2  Bin.  (Pa.)  801;  8  Eng.  Rul.  Cas.  356. 

475,  4  Am.  Dec.  463;  Stultz  v.  Dickey,  12.  Button  v.  Warr^,  1  M.  ft  W. 

5  Bin.   (Pa.)   285,  6  Am.  Dee.  411;  466,  2  Gale  71, 15  Eng.  Rul.  Cas.  548. 

Wigglesworth  v.  Dallison,  Dougl.  201,  13.  Van  Ness  v.  Paeard,  2  Pet  137, 

15  Eng.  Rul.  Cas.  542;  Button  v.  War-  7  U.  S.  (L.  ed.)  374.    As  to  the  aues- 

ren,  1  M.  &  W.  466,  2  Gale  71,  15  tion  of  fixtures  as  between  landlord 

Eng.  Rul.  Cas.  548  and  note.  and  tenant  generally,  see  Fixtures, 

Notes:  50  Am.  Dec.  101;  Ann.  Cas.  vol.  11,  p.  1069  et  seq. 

1914B  17;  8  Eng.  Rul.  Cas.  356;  9  14.  Notes:  50  Am.  Dee.  101;  9  Eng. 

Eng.  Rul.  Cas.  465.  Rul.  Cas.  465.    See  infra,  par.  248  et 

9.  Van  Ness  v.  Paeard,  2  Pet.  137,  seq.,  as  to  genend  duties  ,of  a  tenant 
7  U.  S.  (L.  ed.)  374.  in  the  cultivation  of  land. 
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ment  of  the  parties,^*  and  it  has  been  held  that  a  custom  or  usage 
that  the  lan<Uord  retains  control  of  the  outsidO;  yard  and  roof  of  a 
dwelling  leased  by  him  contradicts  both  the  agreement  ^of  the  parties 
and  the  rule  of  law,  and  evidence  thereof  should  be  excluded.^* 

194.  Dependent  and  Independent  Covenants  or  Stipulations.— 
According  to  the  modem  and  better  view  covenants  and  stipulations 
on  the  part  of  the  lessor  and  lessee  are  to  be  construed  to  be  dependent 
or  independent,  according  to  the  intention  of  the  parties  and'  the 
good  sense  of  the  case,  and  technical  words  should  give  away  to  such 
intention;  courts  will  not  and  ought  not  to  construe  covenants  and 
agreements  as  independent,  and  enforce  a  performance  by  the  other 
party,  unless  there  is  no  other  mode  of  construing  the  instrument,  and 
unless  it  clearly  appears  to  have  been  the  deliberate  intention  of  the 
parties  at  the  time  tiie  instrument  was  executed.^'  According  to  some 
decisions  the  covenants  of  the  lessee  to  pay  rent  and  of  the  lessor  to 
make  specified  improven^ents,  without  which  the  premises  would  be 
useless  for  the  purposes  for  which  they  were  leased,  are  dependent, 
though  no  time  for  making  such  improvement, is  specified,  and  the 
lessor's  failure  to  perform  his  covenant  within  a  reasonable  time  will 
justify  the  lessee  in  abandoning  the  premises,  and  relieve  him  from 
liability  for  further  rent.*®  As  a  general  rule,  however,  the  covenants 
of  the  tenant  to  pay  rent  and  of  the  landlord  to  make  improvements 
are  deemed  independent,  so  that  the  failure  of  the  landlord  to  perform 
his  covenant  does  not  preclude  him  from  maintaining  an  action  on 
the  covenant  to  pay  rent,**  and  likewise  the  covenants  of  the  tenant 
to  pay  rent  and  of  the  landlord  to  repair  are  generally  deemed  inde- 
pendent, so  that  the  latter's  breach  of  the  covenant  to  repair  does 
not  preclude  his  recovery  of  rent,  as  long  as  the  tenant  remains  in 
possession.^*  So  the  covenants  of  the  tenant  to  pay  rent  and  of  the 
landlord  to  keep  the  cellar  water  tight  have  been  held  independent, 
so  that  the  breach  of  the  latter  covenant  by  the  landlord  did  not  pre- 
clude his  recovery  of  rent^  The  covenant  of  the  tenant  to  pay  rent 
and  of  the  landlord  to  repair  or  make  improvements  may  be  expressly 
made  dependent  so  as  to  render  the  performance  by  the  landlord  of 
his  covenant  a  condition  precedent  to  his  enforcement  of  the  tenant's 

16.  Notes :  50  Am.  Dee.  102 ;  9  Eng.  Note :  L.R.  A1915C  650. 

Rol.  Cas.  465.  (Generally  as  to  the  right  of  a  tenant 

16.  Shnte  v.  Bills,  191  Mass.  433,  78  to  rescind  a  lease,  see  infra^  par.  620. 
N.  E.  96,  114  A.  S.  R.  631,  7  L.R.A.  19.  Partridge  v.  Dykens,  28  Okla. 
(N.S.)  965.  54, 113  Pac.  928,  34  L.R.A.(N.S.)  984; 

17.  Lonn  v.  Oage,  37  BL  19,  87  Am.  Obermeyer  v.  Nichols,  6  Bin.  (Pa.) 
Dec.  233;  Cannock  v.  Jones,  3  Ezeh.  159,  6  Am.  Dec.  439. 

233,  5  Exch.  713,  19  L.  J.  Exch.  371,  Notes:  34  L.R.A.(N.S.)  977,  987. 

8  H.  L.  Cas.  700,  15  Eng.  Rol.  Cas.  20.  See  supra,  par.  450. 

679,  684,  685.  1.  Stewart  v.  Childs  Co.,  86  N.  J.  L. 

18.  Lnnn  v.  Gage,  37  111.  19,  87  Am.  648,  92  Atl.  392,  L.R.A.1915C  649. 
Dec.  233  and  note. 
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covenaDt  to  pay  rent,^  and  the  same  is  true  as  regards  the  landlord's 
agreement  to  furnish  a  demised  dwelling.* 

195.  Modification  of  Lease. — ^As  in  case  of  other  written  contracts, 
provisions  in  a  written  lease  may  be  modified  by  a  subsequent  parol 
agreement.^  Thus  a  stipulation  in  a  written  lease  giving  the  tenant 
the  right  to  cut  and  use  trees  growing  on  the  leased  premises  may  be 
modified  by  parol,*  and  a  subsequent  verbal  agreement  on  the  part 
of  the  lessor,  if  based  on  a  sufficient  consideration,  to  make  alterations 
or  repairs  will  be  valid  and  enforceable.*  However,  a  subsequent  agree- 
ment to  repair  must  be  supported  by  a  consideration  independent  of 
the  lease  to  be  binding  and  enforceable  against  him.'  In  case  of  leases 
under  seal,  the  early  common  law  rule  which  prohibited  contracts 
under  seal  from  being  varied  or  modified  by  subsequent  oral  agree- 
ments has  been  applied.*  The  reason  of  the  rule  was  founded  upon 
public  pohcy.  It  was  not  regarded  as  safe  or  prudent  to  permit  the 
contract  of  parties  which  had  been  carefully  reduced  to  writing,  and 
executed  under  seal,  to  be  modified  or  changed  by  the  testimony  of 
witnesses  as  to  the  parol  statements  or  agreements  of  parties.  Hence 
the  rule  that  testimony  of  parol  agreements  shall  not  be  competent 
as  evidence  to  impeach,  vary,  or  modify  written  agreements  or  cove- 
nants under  seal.  But  the  parties  may  waive  this  rule,  and  carry 
out  and  perform  the  agreements  under  seal  as  changed  or  modified 
by  the  parol  agreement,  thus  executing  both  agreements;  and  where 
this  has  been  done,  and  the  parties  have  settled  with  a  full  knowl- 
edge of  the  facts,  and  in  the  absence  of  fraud,  there  is  no  power  to 
revoke  or  remedy  reserved  to  either  party.* 

196.  Commencement  and  Duration  of  Term. — In  construing  a  lease 
as  regards  the  commencement  and  duration  of  the  term,  it  is  deemed 
to  speak  in  case  of  doubt  from  the  time  of  its  delivery,  that  is,  when 
it  takes  effect,  rather  than  from  its  date.^*  In  computing  the  com- 
mencement of  the  term  if  the  demise  is  from  a  given  day  in  futuro 
and  there  is  nothing  else  to  indicate  the  intention,  then,  unless  there 
is  some  particular  reason  for  holding  otherwise,  according  to  the 

2.  Notes:     34    L.R.A.(N.S.)     980;  568,  76  N.   E.  203,  2  LJEl.A.(N.S.) 

Ann.  Cas.  1913A  1096.  973. 

8.  Meehelen  v.  Wallace,  7  Ad.  &  El.  7.  See  infra,  par.  553. 

54  note,  34  E.  C.  L.  35,  &  Eng.  Rul.  8.  Slack  v.  Knox,  213  111.  190,  72 

Cas.  605.  N.  E.  746,  68  L.BJL  606. 

4.  Bass  ▼.  Metropolitan  West  Side  9.  McKenzie  v.  Harrison,  120  N.  Y. 

El.  B.  Co.,  82  Fed.  857,  53  U.  S.  App.  260,  24  N.  E.  468,  17  A.  8.  R.  638,  8 

542,  27  C.  C.  A.  147,  39  L.R.A.  711;  L.R.A.  257. 

Lee  V.  Hawkes,  68  Miss.  669,  9  So.  828,  10.  Stiele  v.  Mart,  4  B.  ft  C.  272, 

13  L.R.A.  633  and  note.  10  E.  C.  L.  331,  28  Rev.  Rep.  256,  15 

6.  Lee  v.  Hawkes,  68  Miss.  669,  9  Eng.  RuL  Cas.  459  and  note. 
So.  828,  13  L.R.A.  633. 

6.  Taylor  v.    Finnigan,    189    Mass. 
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weight  of  authority,  the  given  day  should  be  excluded.^^  Where  the 
lease  provided  for  its  commencement  from  the  date  of  the  lease  or 
from  henceforth^  it  was  held  in  early  cases  that  the  day  of  the  date 
and  making  of  the  lease  was  to  be  included  in  computing  the  com- 
mencement of  the  term,  a  distinction  being  made  in  such  case  from 
a  lease  to  commence  from  a  specified  day  in  future ;  ^'  and  in  a  num- 
ber of  cases  it  has  been  held  that  a  lease  ''from"  a  given  day  included 
the  day  specified,  the  decisions  in  such  cases  being  in  a  large  meas- 
ure due  to  the  desire  of  the  courts  to  give  due  effect  to  the  inten- 
tion of  the  parties,  as  evidenced  not  only  from  the  use  of  the 
word  "from"  but  also  from  the  peculiar  circumstances  of  the  case 
and  other  phraseology  of  the  lease.^*  Such  a  construction  has  also 
been  given  to  a  lease  providing  for  the  commencement  of  the  term 
''from  and  after"  a  specified  day.  Thus  where  a  lease  was  "from  and 
after"  the  first  day  of  April,  and  it  was  further  provided  that  the 
rent  should  be  paid  quarterly  on  the  first  day  of  January,  April,  July 
and  October,  it  was  held  that  the  term  commenced  on  the  first  day 
of  April  and  not  on  the  second.^*  Where  the  term  of  the  lease  is 
in  the  alternative  without  designation  of  the  party  by  whom  the 
option  is  to  be  determined,  it  has  been  held  that  the  option  in  this 
respect  is  given  to  the  lessee.^'^  It  has  been  held  that  a  lease  "for 
the  space  of  twenty  years  or  during"  the  lives  of  the  lessees  was  at 
most  a  lease  for  twenty  years,  determinable  upon  the  death  of  the 
lessees  prior  to  the  expiration  of  that  time  and  not  for  their  lives 
if  they  lived  longer  than  twenty  years.**  The  term  "month"  as  used 
in  leases  is  construed  to  mean  calendar  month,  as  distinguished  from 
lunar  month.  The  term  is  not  technical,  and  when  the  parties  have 
not  themselves  given  to  it  a  definition,  it  must  be  construed  in  its 
ordinary  and  general  sense,  and  there  can  be  no  doubt  that  in  this 
sense  ccdendar  months  are  always  understood.*^ 

197.  The  Premises  Demised  Generally. — ^A  particular  description 
of  the  premises  demised  following  closely  words  of  general  descrip- 
tion is  to  be  construed  as  a  restriction  or  limitation  of  the  general 
description.*^  If  two  descriptions  are  inconsistent,  one  describing 
the  land  leased  as  bounded  "substantially"  by  certain  named  adjoin- 
ing landowners,  and  the  other  by  reference  to  a  previous  deed  to  the 

11.  Sheets  v.  Selden,  2  Wall.  177, 17  15.  Dann  v.  Spurrier,  3  B.  &  P.  399, 
U.  S.  ]L.  ed.)  822;  Ordway  v.  Reming-  7  Rev.  Rep.  797,  2  Eng.  Rul.  Cas.  756. 
ton,  12  R.  I.  319,  34  Am.  Rep.  646.  16.  Sutton  v.  Herman  Lodge,  83  Ga. 

Notes:  29  Am.  Rep.  219;  49  L.R.A.  770, 10  S.  E.  585,  6  L.R.A.  703. 

210;  15  Ann.  Cas.  24.  17.  Sheets  v.  Selden,  2  Wall.  177, 17 

12.  Notes:  49  L.R.A.  210;  15  Ann.  U.  S.  (L.  ed.)  822.  See  generaUy, 
Ofts   27  Ti'M'i! 

13.  Note:  49  L.R.A.  210.  18.' Alger  v.  Kennedy,  49  Vt.  109, 

14.  Budds  V.  Frey,  104  Minn.  481,  24  Am.  Rep.  117. 
117  N.  W.  158, 16  Ann.  Cas.  24. 
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lessor,  which  describes  it  by  definite  lines  and  corners;  the  latter  descrip- 
tion will  prevail.^*  Where  Uiere  are  separate  tenements  on  the  differ- 
ent floors  of  a  building  and  in  connection  therewith  there  are  plat- 
forms or  porches  connected  by  stairways,  such  portion  of  one  platform 
as  is  used  exclusively  by  the  tenant  of  a  particular  tenement,  as  dis- 
tinguished from  the  connecting  stairways  and  the  portion  of  the 
platform  used  in  common  by  the  tenants  of  the  several  tenements 
in  connection  with  the  stairway,  has  been  held  to  be  included  in  the 
premises  leased  to  the  tenant  of  the  particular  tenement.'®  On  the 
other  hand,  if  the  porches  as  a  whole  are  used  in  common  by  the 
tenants  of  the  several  tenements  or  apartments,  they  axe  not  to  be 
considered  in  so  far  as  they  are  so  used  as  included  in  the  demise 
of  any  particular  tenement,  but  their  control  remains  in  the  land- 
lord, and  therefore  he  may  be  liable  for  injuries  to  a  child  of  the 
tenant  of  an  apartment  injured  by  reason  of  the  failure  of  the  land- 
lord to  use  due  diligence  to  keep  the  porches  in  a  reasonably  safe 
condition.^  If  the  language  of  the  lease  is  clear  and  plain  on  the 
face  of  it,  but  doubts  arise  in  applying  the  language  to  the  thing 
demised,  extrinsic  or  parol  evidence  is  admissible  to  resolve  the  doubts 
and  identify  the  premises  leased.*  Thus  where  the  street  number  of 
the  demised  premises  is  left  blank,  evidence  of  the  lessee's  entry 
into  and  occupation  of  the  premises  is  admissible  to  identify  the 
premises  intended;  the  legal  effect  of  such  entry  is  to  remove  all 
uncertainty  as  to  the  property  intended  to  be  leased.*  .  So  it  has  been 
held  that  parol  evidence  is  admissible  to  explain  a  latent  ambiguity 
in  a  written  lease  for  a  term  of  years  of  the  "Adams  House,  situate 
on  Washington  street,  in  Boston,"  so  as  to  show  that  the  intention 
of  parties  was  to  include  only  that  part  of  the  building  fitted  up  as 
a  hotel  under  the  name  of  the  "Adams  House,"  and  not  the  separate 
shops  below,  which  occupied  all  the  ground  floor  except  the  part  used 
as  an  entrance  to  the  hotel.^  But  if  the  description  itself  affords 
ample  means  of  ascertaining  or  defining  the  premises  intended  to 

19.  Coffindapper  v.  Hope  Natural  A.  S.  R.  471.  See  infra,  par.  588,  as  to 
Gas  Co.,  74  W.  Va  107,  81  S.  E.  966,  the  general  liability  of  a  landlord  for 
52  L.B.A.(N.S.)  473.  injuries  to  membera  of  the  tenant's 

20.  Phelan  v.  Fitzpatrick,  188  Mass.  family,  his  licensees  and  the  Like  for 
237,  74  N.  E.  326,  108  A.  S.  R.  469,  injuries  due  to  the  defective  condition 
holding  that  therefore  the  landlord  was  of  the  demised  premises. 

not  liable  for  an  injury  to  the  child  of  2.  Bulkley  v.  Devine,  127  111.  406, 

the  tenant  caused  by  the  defective  con-  20  N.  E.  16,  3  L.R. A.  330 ;  Sargent  v. 

dition  of  the  railing  surrounding  the  Adams,  3  Gray   (Mass.)   72,  63  Am. 

portion  of  the  platform  so  exclusively  Dec.  718;  Alger  v.  Kennedy,  49  Vt 

used  by  the  tenant,  as  a  landlord  is  un-  109,  24  Am.  Rep.  117. 

der  no  obligation  or  duty  to  keep  in  Note:  3  L.R. A.  331. 

repair  the  part  of  the  premises  de-  3.  Bulkley  v.  Devine,  127  111.  406, 

mised.  20  N.  E.  16,  3  L.R.A.  330. 

1.  Widing  V.  Penn  Mut.  Life  Ins.  4.  Sargent     v.     Adams,     3     Qray 

Co.,  95  Minn.  279, 104  N.  W.  239,  111  (Mass.)  72,  63  Am.  Dec.  718. 
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pass,  it  is  not  competent  to  show  by  parol  that  the  lease  was  intended 
to  apply  to  other  premises,  even  though  there  are  errors  or  incon- 
sistencies, and  the  actaal  intention  of  the  parties  is  in  opposition  to 
the  strict  letter  of  the  lease.^ 

198.  Description  by  Way  of  Occupancy. — ^A  description  of  the 
demised  premises  as  being  in  the  occupation  of  a  particular  person 
has  been  considered  a  particular  description  capable  of  limiting  a 
more  general  description.*  Thus  a  lease  of  a  certain  plantation  "con- 
taining about"  a  stated  number  of  acres,  "be  the  same  more  or  less/' 
"now  in  the  possession  of  T.,  is  not  a  lease  of  any  particular  number 
of  acres  by  the  acre^  but  of  the  tract  in  solido  in  the  possession  of  T.' 
So  when  a  lease  described  the  demised  premises  as  "the  premises  on 
the  comer  of  A  and  B  streets,  recently  occupied  by  J.  S.  The  shops 
are  not  included,"  it  was  held  that  the  lease  £d  not  necessarily 
pass  the  entire  building  on  the  corner,  except  the  shops;  and  that, 
therefore,  parol  evidence  was  admissible  to  show  whether  a  particular 
part  had  been  occupied  by  J.  S.  Whether  a  description  by  the  occu- 
pancy of  a  certain  person  is  to  be  construed  as  restrictive  of  what 
has  preceded  depends,  it  has  been  said,  more  upon  the  connection 
and  mani\er  in  which  it  is  used  than  upon  the  exact  language  used. 
When  following  a  definite  description,  or  when  repugnant  to  a  pre- 
ceding description,  or  when  manifestly  added  by  way  of  further 
description,  different  rules  of  construction  and  different  considera- 
tions control.* 

199.  «Ploor;»  "Story ;»  'Ttoom."— A  lease  of  a  "floor"  of  a  build- 
ing includes  the  outside  of  the  enclosing  walls  as  a  part  of  the  prem- 
ises demised,*  and  in  this  respect  the  word  "story"  is  of  the  same 
effect  as  "floor"  as  applied  to  a  part  of  a  building,  and  includes  the 
outside  of  the  walls  inclosing  the  story.^^  In  such  cases  the  appar- 
ent intention  is  to  separate  a  section  of  the  building  as  a  distinct 
tenement.  The  words  "floor"  and  "story"  define  the  lower  and  upper 
boundaries  of  this,  but  there  is  nothing  to  fix  the  lateral  boundaries 
except  the  boundaries  of  the  building.^^  On  the  other  hand,  the 
word  "room"  differs  somewhat  from  the  word  "floor"  or  "story,"  and 

6.  Note:  3  L.B.A.  331.  LJl.A.(N.S.)  318. 

6.  Alger  v.  Kennedy,  49  Vt.  109,  24  Notes:  39  L.R.A.(N.S.)  351;  Ann. 
Am.  Rep.  117.  Cas.   1912C  1127;   Ann.   Cas.   1916C 

7.  Hall  ▼.  Powd,  4  Serg.  &  R.  (Pa.)  483. 

456,  8  Am.  Dee.  722.  10.  Broads  ▼.  Mead,  159  Gal.  765, 

8.  Alger  v.  Kennedy,  49  Vt  109,  24  116  Pae.  46,  Ann.  Cas.  1913C  1125 ; 
Am.  Rep.  117.  Forbes  v.  Gorman,  159  Mich.  291,  123 

9.  Snyder  v.  Kulesh,  163  la.  748,  N.  W.  1089,  134  A.  S.  R.  718,  25 
144  N.  W.  306,  Ann.  Cas.  1916C  481,  L.R.A.(N.S.)   318. 

L.R.AJL915B  1057;  Lowell  v.  Strahan,       Note:  Ann.  Cas.  1912C  1127. 
146  Mass.  1,  12  N.  E.  401, 1  A.  S.  R.       11.  LoweU  ▼.  Strahan,  145  Mass.  1, 
^2;  Forbes  v.  Gorman,  159  Mich.  291,  12  N.  E.  401, 1  A.  S.  R.  ^^2. 
123  N.  W.  1089,  134  A.  S.  R.  718,  25 
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though  the  lease  of  a  "room"  which  is  bounded  or  inclosed  on  one  or 
more  sides  by  an  exterior  or  outside  wall  includes^  unless  the  out- 
side wall  be  excepted  or  reserved  or  there  is  some  context  which 
leads  to  a  contrary  conclusion,  prima  facie  the  whole  wall  that  is 
both  sides  of  such  exterior  wall.^*  On  the  other  hand,  the  word 
"room/'  while  it  includes  a  description  of  the  perpendiciilar  as  well 
as  of  the  horizontal  planes  which  bound  the  parcel  of  the  house 
described  by  it,  excludes  the  outside  of  latersd  walls,  when  they 
'onstitute  the  walls  of  another  room.^* 

200.  Interest  in  Soil  on  Lease  of  '^Building"  or  Part  Thereof. — ^In 
case  of  a  lease  of  a  portion  of  a  building,  such  as  rooms  or  apart- 
ments, the  lease  does  not  carry,  as  distinguished  from  the  whole  build- 
ing, any  interest  in  the  subjacent  soil,  except  so  far  as  necessary 
to  the  enjoyment  of  the  demised  premises,  and  the  destruction  of 
the  building  brings  the  interest  of  the  lessee  to  an  end,**  and  this 
principle  extends  to  the  lease  of  the  cellar  or  basement  story  of  a 
building.**  On  the  other  hand,  the  current  of  authority  is  almost 
without  exception  that  where  a  whole  building  is  leased  without 
any  language  indicating  that  only  the  building  itself  is  leased  as 
distinguished  from  the  subjacent  land,  both  the  building  and  the 
land  pass  under  the  lease,  and  therefore  a  destruction  of  the  build- 
ing will  not  end  the  lease.**  So  a  lease  of  a  "building"  conveys  the 
land  under  the  eaves,  if  that  land  be  owned  by  the  lessor.*'  In  case 
of  a  lease  of  a  building  or  house  as  a  whole,  the  yard  belonging  to 
the  building  and  appropriated  to  its  use  will  pass  as  a  part  of  the 
premises  demised;  this  is  in  pursuance  of  the  general  rule  of  law 
that  where  a  house  is  conveyed  by  the  owner  thereof,  every  thing 
then  belonging  to  and  in  use  for  the  house,  as  an  incident  or  appurte- 
nance thereof,  passes  by  the  grant.  It  is  implied  from  the  nature 
of  the  grant,  unless  it  contains  some  restriction,  that  the  grantee  shall 

12.  Note:  Ann.  Cas.  1910C  483.         Tenn.  378,  79  S.  W.  1038,  65  L.R.A. 

13.  Lowell  V.  Straban,  145  Mass.  1,  298. 

12  N.  E.  401,  1  A.  S.  R.  422.  Notes:  94  Am.  Dec.  662;  9  Ann.  Cas. 

14.  McMillan  V.   Solomon,  42  Ala.   l^J-    „     ^  „         „  ,,    „ 
356,  94  Am.  Dec.  654  and  note;  Alex-       1^-  Stockwell  v.   Hunter,  11  Mete. 

ander  v.  Dorsey,  12  Ga.  12,  56  Am.    ^^^f^i  t^A  ^  ^^o^^'  ^o    ., 
Dec.  443  and  note ;Leifermanv.Osten,  o^l^'r]^f^^  \^''^'!T\^  ^ 

III  "V"^ ""'  '\  '?^VS'  ^V-  S^^2S^^^,  S^w^^^: 

156;    Martin-Emench    Outfitting    Co.  -t  t  t>  a    jwq.  TT<.,...4..2»fA^  «   xcr.fe/^.. 

20  L.B.A.{N.S.)  1114;  Jones  v.  J.  W.  4^.  Nashville,  etc.,  R.  Co.  ▼.  Hakena, 
Towler  Drug  Co.,  120  Ky.  157,  85  S.  112  Tenn.  378,  79  S.  W.  1038,  65 
W.  721,  9  Ann.  Cas.  105;  Stockwell  v.  L.R.A.  298. 

Hunter,  11  Mete.  (Mass.)  448,  45  Am.  Votes:  1  L.R.A.  529;  Ann.  Cae. 
Dec.  220;  Harrington  v.  Watson,  11  1914B  1239. 

Ore.  143,  3  Pac.  173,  50  Am.  Rep.  465;  17.  Sherman  v.  Williams,  113  Mass. 
Nashville,  etc.,  R.  Co.  v.  Heikens,  112  481, 18  Am.  Rep.  522. 
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poesees  the  house  in  the  manner  and  with  the  same  beneficial  rights 
as  were  then  in  and  belonged  to  it^^  So  in  case  of  a  lease  of  a 
''dwelling  house"  described  by  street  number^  it  has  been  held  that 
this  carried  the  vacant  part  of  the  lot  used  in  connection  with  the 
house  as  a  backyard.^*  With  respect  to  excavations  by  a  landlord 
in  land  adjoining  a  building  occupied  by  his  tenant,  the  right  of 
the  tenant  to  immunity  from  disturbance  by  the  landlord  seems  to 
place  him  in  the  same  position  as  if  he  had  had  an  easement  of  sup- 
port in  such  adjoining  land.'^  Upon  the  distinction  as  to  the  inter- 
est of  the  lessee  in  the  soil  where  apartments  in  a  building  are  leased 
and  where  a  building  as  a  whole  is  leased  depends  the  liability  of 
the  tenant  for  the  rent  reserved  in  case  of  the  destruction  of  the 
building,  and  as  is  seen-  later,  in  the  former  case  the  lease  being  at 
an  end,  the  tenant  is  released  from  liability  for  the  future  rents, 
whereas  in  the  latter  case,  in  the  absence  of  some  provision  in  the 
lease  to  the  contrary  or  statutory  enactment,  the  tenant's  liability 
for  future  rents  is  not  affected.^ 

201.  Personal  Property  Included  in  Lease. — ^In  the  lease  of  lands 
there  is  sometimes  included  a  so-called  lease  of  personal  properly. 
In  such  a  case  the  contract  evidenced  by  the  lease  is  twofold  in 
character^  to  wit:  a  lease  in  its  proper  sense  of  the  land  and  a  bail- 
ment or  sale  of  the  personal  property,  and  the  rights  and  liabilities 
of  the  parties  as  rega^rds  the  personal  property  are  governed  by  the 
general  principles  of  bailments,  or  sales.*  Contracts  of  this  kind  were 
very  common  in  Scotland  in  the  early  days.  Lessors  of  real  estate 
there,  the  better  to  enable  their  tenants  to  cultivate  and  carry  on 
the  farms  leased  to  them  for  a  term  of  years,  were  in  the  habit  of 
delivering  to  the  tenant,  at  the  commencement  of  the  term,  grain 
for  seed,  cattle  to  stock  the  farm,  and  implements  of  husbandry; 
under  a  stipulation  in  the  lease  that  the  Uke  property,  in  quantity 
and  quality,  should  be  returned  by  the  tenant  at  the  expiration  of  the 
lease.  And  the  property  thus  let  with  the  farm  was  in  the  language 
of  the  country  called  steelbow  goods.  In  relation  to  goods  thus  let 
with  the  farm,  it  has  been  held  that  whether  they  be  grain  which 
is  necessarily  consumed  in  the  using,  or  cattle  or  implements  of  hus- 
bandry which  are  not  usually  considered  as  fungibles,  they  are  the 
goods  of  the  tenant,  and  may  be  attached  and  sold  for  the  payment 
of  his  debts.  So  it  has  been  held  in  this  country  under  a  lease  of 
a  farm  with  the  cows  and  sheep  thereon  for  a  term  of  years  at  an 
annual  rent,  with   the  following  stipulation,   ''Cows  of  equal  age 

18.  Doyle  v.  Lord,  64  N.  Y.  432,  21  1914A  1228, 41  L.R.A.(N.S.)  430. 
Am.  Rep.  629.  20.  Note:  21  Ann.  Gas.  24. 

Note:  Ann.  Gas.  1914B  1240.  1.  See  infra,  par.  465  et  seq. 

19.  Kuschinsky    v.    Flanigan,    170       2.  Zule  v.  Zule,  24  Wend.  (N.  Y.) 
Hich.  245,  136  N.  W.  362,  Ann.  Gas.   76,  35  Am.  Dec.  600. 
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and  quality  to  be  returned  at  the  end  of  the  said  term,  and  also  the 
sheep/'  that  the  property  in  the  cows  and  sheep  on  the  farm  during 
the  term,  whether  they  be  the  same  as  those  originally  received,  or 
others  purchased  by  the  tenant  in  lieu  of  those  wMch  have  been  sold, 
is  in  the  tenant,  and  the  same  may  be  seized  and  sold  by  his  cred- 
itors, and  the  lessor  cannot  restrain  such  seizure  and  sale,  without  a 
provision  in  the  lease  reserving  to  him  a  lien  on  the  stock  on  the 
farm.*  Under  a  lease  of  a  farm  and  a  number  of  sheep  ''to  hold 
one  year  from  the  first  of  April,  1833,  reserving  five  hundred  and 
fifty  pounds  of  wool  of  a  quality  of  an  average  with  the  flock," 
providing  that  the  sheep  are  not  to  be  counted  to  the  lessee  till  after 
shearing  in  June,  1833,  and  are  to  be  counted  back  after  shearing  in 
June,  1834,  the  lessee  to  take  the  risk  of  the  sheep  until  then,  the 
lessee  has  neither  the  general  nor  special  property  nor  legal  posses- 
sion of  the  sheep  from  April  to  June,  1834,  but  only  a  right  to  enter 
and  shear  them,  and  is  not  the  owner  of  any  part  of  the  wool  until 
the  lessor's  share  is  separated.  The  lessee's  right  to  the  wool  after 
the  termination  of  the  year  rests  merely  upon  an  executory  contract.* 
So  when  under  a  sealed  lease  in  connection  with  lands  personal  prop- 
erty is  included,  there  is  no  covenant  implied  upon  which  an  action 
of  covenant  can  be  maintained  that  the  lessee  will  return  the  per- 
sonalty on  the  determination  of  the  lease.  The  remedy  of  the  bailor 
(for  tile  lessor  is  no  more  than  a  bailor)  is  to  demand  the  restora- 
tion; and  if  that  be  refused,  bring  trover,  detinue,  or  replevin  as  he 
would  bring  ejectment  where  the  tenant  holds  over  after  a  demise 
of  land  has  expired.  The  act  of  holding  over  is,  in  either  case,  a 
wrong,  and  can  be  redressed  by  an  action  ex  delicto  only.* 

Appurtenances,  Easements,  etc. 

202.  In  General. — The  word  "appurtenances"  has  a  technical  sig- 
nification, and,  when  strictly  considered,  is  employed  in  leases  for 
the  purpose  of  including  any  easements  or  servitudes  used  or  enjoyed 
with  the  demised  premises.  When  the  term  is  thus  used,  in  order 
to  constitute  an  appurtenance,  there  must  exist  a  propriety  of  relar 
tion  between  the  principal  or  dominant  subject  and  the  accessory 
or  adjunct,  which  is  to  be  ascertained  by  considering  whether  thej'- 
so  agree  in  nature  and  quality  as  to  be  capable  of  union  without 
incongruity.*  Ordinarily  whatever  easements  and  privileges  legally 
appertain  to  the  demised  premises  pass  by  a  lease  of  the  premises 

3.  Carpenter  v.  Griffin,  9  Paige  (N.    76,  35  Am.  Dee.  600. 

Y.)  310,  37  Am.  Dec  396  and  note.  6.  Riddle  v.  Littlefield,  63  N.  H.  503, 

4.  Chamberlain  v.   Shaw,  18  Pick.   16  Am.  Rep.  388. 
(Mass.)  278,  29  Am.'  Dec.  586. 

5.  Zule  V.  Zule,  24  Wend.  (N.  Y.) 
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without  any  additional  words.'  So  where  a  building  covering  part 
of  a  lot  is  so  arranged  as  reepects  itself  and  the  entire  lot  that  it  was 
manifestly  the  intention  that'  the  several  lessees  of  different  parts 
of  the  building  should  have  access  to  the  vacant  part  of  the  lot,  and 
the  right  to  use  it  in  connection  with  their  occupation  of  the  part 
demised  to  them  severally,  this  right  of  user  will  pass  as  impliedly 
annexed  to  or  granted  by  their  several  leases.  While  in  such  a  case 
the  lease  would  not  give  to  the  several  lessees  an  interest  in  the 
yard  as  a  portion  of  land  deYnised,  because  land  cannot  pass  as  appur- 
tenant to  land,  it  would  give  one  an  easement  in  the  yard  in  common 
with  all  the  other  tenants,  for  all  puiposes  for  which  it  could  be 
used  in  common.^  If  a  landowner  has  taken  water  to  a  mill,  and 
leased  it  in  connection  therewith,  the  lessee  is  entitled,  in  the  absence  of 
actual  notice,  to  infer  that  there  is  no  restriction  upon  the  water 
rights,  and  mere  constructive  notice  from  the  record  of  a  deed 
limiting  those  rights  will  not  estop  him  from  recovering  rent  which 
he  has  paid  to  the  lessor  in  tiie  belief  that  no  such  limitations  existed.* 
Nothing  passes,  however,  by  implication  as  an  incident  or  appurte- 
nance to  the  lands  demised  except  such  privileges  and  easements  as 
are  directly  necessary  to  the  proper  enjoyment  of  the  premises  demised. 
A  mere  convenience  is  not  sufficient  to  create  a  right  or  easement 
or  impose  burdens  on  lands  other  than  those  demised  as  incident 
to  the  demise.*^  Thus  where  a  proprietor  of  a  tract  of  land  in  a 
city  laid  off  streets  therein,  which  were  never  accepted  by  the  cor- 
poration, and  leased  lots  bounded  on  such  streets,  and  afterwards  the 
proper  authorities  established  streets  through  the  tract  without  refer- 
ence to  those  thus  laid  out,  it  was  held  that  the  proprietor  was  not 
bound  to  keep  open  the  streets  mentioned  in  his  leases,  if  the  lessees 
had  a  reasonable  and  convenient  way  to  a  pubUc  street  or  highway ;  ^^ 
so  where  a  hotel  was  leased  and  described  as  situated  on  certain  lots 
it  was  held  that  this  would  not  carry  as  an  appurtenance  the  right 
to  use  a  kettle  set  in  an  arch  located  on  other  lots  which  had  been 
used  in  connection  with  the  hotel.**  Where  a  leasfe  described  the 
demised  premises  as  the  "Bedford  Salt  Furnace  Property,"  together 
with  all  the  appurtenances  thereto  belonging,  including  six  salt  wells, 
it  has. been  held  that  the  lessee  was  estopped  to  assert  that  there 
were  not  six  wells  upon  the  premises  and  therefore  could  not  main- 
tain an  action  against  the  lessor  for  damages  because  there  were  only 
five  wells  upon  the  premises.**     Building  restrictions  entered  into 

7.  Riddle   y.   Littleadd,  53  N.   H.       10.  Barrett  v.  Bell,  82  Mo.  110,  52 
603,  16  Am.  Rep.  388 ;  Doyle  v.  Lord,  Am.  Rep.  361. 

64  N.  Y.  432,  21  Am.  Rep.  629.  11.  Underwood    v.    Stuyvesant,    19 

8.  Doyle  v.  Lord,  64  N.  Y.  432,  21  Johns.  (N.  Y.)  181,  10  Am.  Dec.  215. 
Am.  Rep.  629.  12.  Barrett  v.  Bell,  82  Mo.  110,  52 

9.  Bedell  v.  Wilder,  65  Vt  406,  26  Am.  Rep.  36L 

Atl.  689,  36  A.  S.  B.  STL  13.  Clifton  v.  Montague,  40  W.  Va. 
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between  landowners  abutting  upon  a  street  for  the  mutual  benefit 
of  their  lands  have  been  held  to  create  quasi  equitable  easements 
in  favor  of  the  land  intended  to  be  benefited  by  the  agreements,  so 
that  a  tenant  for  years  acquires  by  his  lease  the  right  to  enforce  the 
agreement  for  the  protection  of  his  leasehold  interest.^*  The  lease 
of  a  building  such  as  a  theater  or  hotel  which  has  become  known 
to  the  public  by  a  particular  name  carries  with  it,  it  seems,  the  right 
to  use  such  name  in  carrying  on  the  theater  or  hotel." 

203.  Party  Walls. — ^Where  a  party  wall  is  erected  by  agreement, 
resting  in  part  on  the  lands  of  two  adjoining  owners,  with  a  cove- 
nant that  the  owner  erecting  the  wall  shall  have  compensation  for 
a  portion  of  the  expense  from  the  other  owner  when  the  latter  shall 
make  use  of  the  wall,  the  obligation  to  pay  arises  only  when  such 
use  is  made.  The  covenant  runs  with  the  land  as  against  a  grantee 
of  such  adjoining  owner,  and  the  grantee  who  first  avails  himself 
of  the  benefits  of  the  wall  becomes  bound  to  pay  his  share  under 
his  grantor's  covenant  to  the  owner  who  has  erected  such  wall,  and 
there  is  no  implied  liability  on  the  part  of  the  covenanting  grantor, 
who  has  made  no  use  of  the  wall,  to  pay  the  stipulated  share  of  the 
expense  either  to  the  adjoining  owner,  with  whom  the  covenant  was 
made  and  who  erected  the  wall,  or  to  the  grantee  who  has  first  availed 
himself  of  its  benefits.*®  So  where  a  lessee  in  making  improvements 
makes  use  of  a  party  wall  erected  by  the  owner  of  the  adjoining 
lot,  it  has  been  held  that  the  lessor  incurs  no  liability  for  its  use 
to  such  adjoining  lot  owner.*'  On  the  other  hand,  if  a  party  wall 
has  been  erected  by  mutual  covenant  between  the  grantor  and  the 
adjoining  owner,  under  which  covenant  the  adjoining  owner  has 
acquired  the  right  to  rest  a  part  of  the  wall  upon  the  grantor's  prem- 
ises, then  this  right,  created  by  the  voluntary  act  of  the  grantor, 
does  become  an  incumbrance;  for  it  is  an  impairment  of  the  full 
and  complete  enjoyment  of  the  granted  premises.  But  under  a  statute 
giving  one  of  two  adjoining  owners  the  right,  without  the  consent 
of  the  other,  to  rest  a  party  wall  on  the  premises  of  each,  it  has  been 
held  that  a  wall  erected  by  one  adjoining  owner  in  part  upon  the 
premises  of  the  other  does  not  constitute  an  incumbrance  on  such 
premises  so  as  to  impose  a  liability  on  the  part  of  the  latter,  to  his 
grantee,  under  the  usual  covenants  of  conveyances.*®  This  view  has 
been  taken  as  regards  a  lease,  and  it  has  been  held  that  the  lessee 
of  property  the  owner  of  which  is  entitled  to  use  a  party  wall  so 
erected  by  the  adjoining  landowner  cannot,  under  a  covenant  for 

207,  21  S.  E.  858,  52  A.  S.  R.  872,  33  16.  Percival  v.  Colonial  Inv.  Co.,  140 

L.R.A.  449.  la.   275,  115  N.  W.  941,  24  L.R.A. 

14.  Johnson  v.  Robertson,  156  la.  (N.S.)  293.    See  Covenants,  vol.  7,  p. 
64,  135  N.  W.  585,  Ann.  Cas.  1915B  1107. 

137.  17.  Note:  24  L.R.A.(N.S.)  293. 

15.  Note:  15  L.R.A.  462.  18.  Percival ▼.  Colonial  Inv.  Co.,  140 
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quiet  eDJoyment,  hold  his  lessor  liable  for  the  amount  which  he  is 
required  to  contribute  to  the  cost  of  the  wall  to  enable  him  to  make 
use  of  it  in  the  improvement  of  the  demised  premises.^* 

204.  Me^ns  of  Access  and  Exit. — ^A  right  of  way  necessary  to  the 
enjoyment  of  premises  leased  over  other  premises  of  the  lessor  will 
pass  as  an  appurtenance  to  the  premises  demised,  and  when  a  person 
leases  a  part  of  a  building,  the  right  to  use  the  apparent  means  of 
access  and  exit  often  passes  as  incident  or  appurtenant  to  the  premises 
demised.'^  Streets  shown  on  the  plan  of  the  park  of  an  association 
organized  to  maintain  a  camp  meeting  and  lease  lots  to  persons  desir- 
ing the  advantage  of  the  ground  are  dedicated  to  the  use  of  the  lessees 
and  those,  at  their  request,  using  them  for  access  to  their  lots,  so 
that  the  association  cannot  prevent  such  use,  and  anyone  using  a 
road  for  access  to  the  premises  of  such  lessee  on  the  latter's  request 
can  justify  his  presence  there  as  against  the  lessor  "under  such  dedi- 
cation.^ On  the  other  hand,  it  is  the  general  rule  that  a  right  of 
way  by  implication  arises  only  from  necessity,  and  never  from 
convenience,'  and  in  cases  of  leases  it  has  been  held  that  the  fact 
that  a  particular  mode  of  access  through  other  premises  of  the  lessor 
not  included  in  the  premises  demised  is  a  convenience  to  the  enjoy- 
ment of  the  premises  demised,  there  being  other  direct  means  of 
access  to  the  demised  premises,  does  not  entitle  the  lessee  to  the  use 
of  such  former  means  of  access.*  In  case  of  the  lease  of  rooms  in 
an  office  building  occupied  chiefly  by  lawyers,  while  it  is  the  duty  of 
the  lessor  to  keep  open  the  outer  doors  during  such  hours  of  the 
day  and  evening  as  the  lessees  and  persons  having  business  with  them 
might  reasonably  be  expected  to  desire  access  to  the  offices,  still 
the  lessor  is  not  required  to  keep  open  on  Sunday  a  particular  outer 
door  to  enable  a  tenant  to  remove  his  furniture  in  case  of  fire,  where 
another  door  affording  reasonable  access  to  the  offices  for  all  ordi- 
nary purposes  is  kept  open.* 

205.  Elevators. — In  case  of  the  lease  of  part  of  a  building  equipped 
with  passenger  or  freight  elevators  for  the  common  use  of  die  ten- 
ants of  the  different  parts  of  the  buildings,  the  right  to  use  such 

la.  275,  115  N.  W.  041,  24  LJIJL.  2.  Jemo  ▼.   Tourist  Hotel   Co.,  55 

(N.S.)  293.  Wash.   595,  104   Pac.   820,   19   Ann. 

19.  Percivul  V.  Colonial  Inv.  Co.,  140  Cas.  1199,  30  L.R.A.(N.S.)  926.  See 
la.  275,  115  N.  W.  941,  24  L.R.A.  Privatb  Wats. 

(N.S.)  293  and  note.     See  generally,  3.  Cummings  v.   Perry,  169  Mass. 

Pakty  Walls.  150,  47  N.  E.  618,  38  L.R.A.  149 ;  Jemo 

20.  Clunmings  v.  Perry,  169  Mass.  v.  Tourist  Hotel  Co.,  55  Wash.  595, 104 
150,  47  N.  E.  618,  38  L.R.A.  149.  Pac.  820, 19  Ann.  Cas.  1199,  30  L.R.A. 

Notes:  4L.R.A.(N.S.)  566;  19  Ann.   (N.S.)  926. 
Cas,  1202.  Notes:    4    L.R.A.(N.S.)    565;    30 

1.  Thousand  Island  Park  Ass'n  v.  L.R.A.(N.S.)  926;  19  Ann.  Cas.  1203. 
Tucker,  173  N.  Y.  203,  65  N.  E.  975,  4.  Whitcomh  v.  Mason,  102  Md.  275, 
60  L.R.A.  786.  62  Ati.  749,  4  L.R.A.(N.S.)  565. 
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elevators  passes  as  incident  or  appurtenant  to  the  part  demised. 
Whether  an  active  duty  to  maintain  an  elevator  for  the  use  of  ten- 
ants can  be  implied  may  be  open  to  question,  but,  if  an  elevator 
is  in  fact  maintained  by  the  landlord,  the  duty  to  permit  tenants 
to  use  it  may  be  implied,  if  this  is  reasonably  necessary  for  the  bene- 
ficial occupation  of  the  rooms  let,  and  if,  from  the  construction  of 
the  elevator  and  of  the  passageways,  it  is  apparent  that  the  elevator 
was  intended  for  the  use  of  the  tenants.*  But  to  entitle  a  tenant  of 
a  part  of  a  building  to  the  use  of  an  elevator  as  appurtenant  to  the 
premises  demised,  it  must  appear  that  the  construction  or  plan  of 
the  building  was  such  as  to  afford  a  reasonable  implication  that  it 
was  the  intention  of  the  parties  that  such  right  should  pass  to  the 
tenant.  The  fact  that  the  use  of  the  elevator  would  be  a  convenience 
to  the  tenant  is  not  sufficient  to  confer  by  implication  the  right  to 
the  use.  Thus  it  has  been  held  that  the  right  to  use  an  elevator 
for  hoisting  goods  from  a  basement  room  up  to  the  sidewalk,  or 
lowering  them  from  the  sidewalk  to  the  basement,  cannot  be  im- 
plied as  incidental  or  appurtenant  to  the  estate  in  the  basement 
room,  where  the  elevator  was  not  originally  intended  for  use  by 
occupants  of  that  room,  and  suitable  means  of  ingress  and  egress 
were  furnished  by  steps  and  doors  from  the  basement  to  the  street, 
and  there  was  at  no  time  any  access  to  the  elevator  directly  from  the 
basement  but  only  through  another  room  by  a  way  which  was  not 
a  common  passageway.* 

206.  Light  and  Air  Generally. — ^It  is  established  by  the  weight  of 
American  authority  that  a  grant  of  the  right  to  the  use  of  light  and 
air  will  not  be  implied  from  the  conveyance  of  a  house  with  windows 
overlooking  other  land  of  a  grantor,  and  that  where  the  owner  of 
two  adjacent  lots  conveys  one  of  them,  a  grant  of  an  easement  for 
light  and  air  will  not  be  implied  from  the  naturo  or  use  of  the  struc- 
ture existing  on  the  lot  at  the  time  of  the  conveyance,  or  from  the 
necessity  of  such  easement  to  the  convenient  enjoyment  of  the  prop- 
erty.' This  rule  has  been  held  to  apply  where  a  landowner  leases 
a  building  located  on  one  lot  which  has  windows  overlooking  a  sep- 
arate and  distinct  lot  also  owned  by  him,  and  the  lessor  will  have 
the  right  to  build  upon  the  lot  retained  by  him,  though  the  result 
is  to  obstruct  the  light  and  air  to  the  windows  of  the  leased  build- 
ing, without  incurring  any  liability  to  his  lessee.®    A  fortiori,  where 

5.  Cummings  v.   Perry,   169   Mass.   la.  35,  92  Am.   Dec.  444;  Keats  v. 
150,  47  N.  E.  618,  38  L.R.A.  149.  Hugo,  115  Mass.  204,  15  Am.  Rep.  80. 

Note:  19  Ann.  Cas.  1203.  See  also  Doyle  v.  Lord,  64  N.  Y.  432, 

6.  Cummings   v.   Perry,   169-  Mass.  21  Am.  Rep.  629. 

150,  47  N.  E.  618,  38  L.R.A.  149.  Note:  8  L.R.A.(N.S.)  350. 

7.  Keating  v.  Springer,  146  111.  481,       And   see   Adjoining   Landowners, 
34  N.  E.  805,  37  A.  S.  R.  175,  22   vol.  1,  p.  398. 

L.R.A.  544;  Morrison  v.  Marquardt,  24       8.  Keating  v.  Springer,  146  HI.  481, 
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a  bailding  is  leased  which  has  windows  opening  on  an  adjoining 
lot  owned  by  a  third  person  the  lease  does  not  carry  any  easement 
of  light  over  such  adjoining  lot^  and  therefore  the  erection  on  such 
lot  by  the  third  person  of  a  building  which  shuts  out  the  light  from 
the  windows  of  the  leased  building  is  not  a  breach  of  the  lessor's 
covenant  of  quiet  enjoyment*  So  where  one  of  the  walls  of  the 
demised  building  was  a  party  wall  overlooking  the  adjoining  lot, 
which  was  vacant  and  owned  by  a  third  person,  it  was  held  that 
there  was  no  implied  covenant  or  grant  on  the  part  of  the  lessor 
that  such  windows  should  remain  unobstructed,  and  that  therefore 
the  erection  of  a  building  on  such  vacant  lot  by  the  owner,  thereby 
closing  the  windows,  did  not  constitute  an  eviction  of  the  lessee.^^ 
On  the  other  hand,  the  authorities  agree  that  the  right  of  a  lessee 
to  have  light  and  air  enter  the  windows  of  the  demised  building 
over  adjoining  premises  of  the  lessor  not  included  in  the  lease  may 
be  expressly  granted,  or  may  be  created  by  an  express  covenant  or 
agreement  on  the  part  of  the  lessor.^^  And  it  seems  according  to 
the  facts  of  the  decided  cases  that  the  right  of  a  lessee  to  have  access 
for  light  and  air  to  windows  of  the  demised  premises  over  premises 
of  his  lessor  not  included  in  the  lease  is  somewhat  greater  dian  the 
right  of  a  grantee  under  an  ordinary  conveyance.**  Thus  where' 
a  building  or  part  of  a  building  which  does  not  cover  the  entire  lot 
is  leased  which  has  windows  overlooking  the  vacant  portion  of  the 
lot,  this  has  been  held  to  carry  an  easement  of  light  and  air  over 
such  vacant  portion  of  the  lot  and  the  lessor  would  have  no  right  to 
build  upon  such  vacant  land  so  as  unreasonably  to  obstruct  the  win- 
dows; tills  is  on  the  theory  that  the  vacant  portion  of  the  lot  on 
which  the  building  stands  is  appropriated  to  use  with  the  building 
so  as  to  pass  as  appurtenant  to  the  building  so  far  as  to  give  ease- 
ments of  light  and  air  to  the  lessees.**  So  it  has  been  held  that 
where  a  building  is  constructed  with  a  well  or  open  space  not  acces- 
sible from  the  street,  upon  which  windows  open,  a  lease  of  a  por- 
tion of  the  building  having  windows  opening  on  such  space  carries 
the  right  to  have  the  space  left  open  for  the  access  of  light  and  air 

« 

34  N.  E.  805,  37  A.  S.  R.  175,  22  Note:  22  L.R^  540. 

L.R.A.  544;  Royce  v.  Guggenheim,  106  10.  Holden  v.  Tidwell,  37  Okla.  553, 

Mass.  201,  8  Am.  Rep.  322 ;  Keats  v.  133  Pac.  54,  Ann.  Cas.  1915C  394,  49 

Hugo,  115  Mass.  204,  15  Am.  Rep.  L.R.A.(N.S.)  369  and  note. 

80.  11.  Keating  v.  Springer,  146  Hi.  481, 

Notes:   22  LJI.A,  540;  13  L.R.A.  34  N.  E.  805,  37  A.  S.  R.  175,  22 
(N.S.)  334.                                            '  L.R.A.  544;  HilUard  v.  New  York,  etc, 

9.  Sherman  v.  Williams,  113  Mass.  Gas  Coal  Co.,  41  Ohio  St.  662,  52  Am. 

481, 18  Am.  Rep.  522 ;  Hilliard  v.  New  Rep.  99. 

York,  etc..  Gas  Coal  Co.,  41  Ohio  St.  12.  Notes:  22  L.R.A.  540;  8  L.R.A. 

662,  52  Am.  Rep.  99;  Holden  v.  Tid-  (N.S.)  350;  13  L.R.A.(N.S.)  333. 

well,  37  Okla.  553,  133  Pac.  54,  Ann.  IS.  Doyle  v.  Lord,  64  N.  Y,  432,  21- 

Ca&.  1915C  394,  49  L.R.A.(N.S.)  369.  Am.  Rep.  629. 
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to  the  windows  of  the  part  demised.**  In  case  of  sky,  floor  or  area 
lights  constructed  in  one  part  of  a  building  for  the  benefit  of  another 
part  of  the  building,  the  lease  of  the  part  of  the  building  for  the 
benefit  of  which  such  lights  are  constructed  will  carry  the  right  to 
have  the  lights  remain  unobstructed.*'^  Contrary  to  the  rule  above 
stated  it  has  been  held  in  a  number  of  cases  that  where  a  landlord 
leases  a  house  with  windows  overlooking  a  vacant  adjoining  lot  owned 
by  him  an  easement  of  light  and  air  over  such  vacant  lot  necessary 
to  the  enjoyment  of  the  premises  demised  will  pass  by  implication.** 
Of  course  the  landlord  would  have  no  right  to  erect  structures  on 
any  part  of  the  demised  premises  which  would  obstruct  the  light  and 
air  to  windows  in  the  building  demised.*'  If  a  landlord  cannot  legally 
use  his  adjoining  land  in  such  a  manner  as  to  shut  out  necessary 
light  and  air  from  a  dwelling  house  which  he  has  rented,  one  who 
thereafter  purchases  or  leases  the  adjoining  land  has  no  greater  right 
or  privilege  in  respect  thereto  than  his  landlord  possessed.*^ 

207.  Statutory  Provision  as  to  Light  and  Air. — ^It  has  been  held 
that  the  principle  of  a  statutory  provision  that  'Vhere  one  sells  a 
house,  the  light  necessary  for  the  reasonable  enjoyment  whereof  is 
derived  from  and  across  adjoining  land  then  belonging  to  the  same 
owner,  the  easement  of  light  and  air  over  such  vacant  lot  passes  as 
an  incident  to  the  house  sold,  because  necessary  to  the  enjoyment 
thereof,"  is  equally  applicable  to  a  case  where  the  owner  of  two 
adjoining  lots  leases  one  upon  which  there  is  a  dwelling  house  depend- 
able upon  a  window  overlooking  the  adjoining  lot  for  light  and  air. 
Indeed,  the  reason  for  the  rule  is  more  cogent  in  a  case  of  tenancy 
than  of  purchase.  Where  one  purchases  a  tenement  depending  for 
light  and  air  upon  a  window  overlooking  the  adjoining  land  belong- 
ing to  his  grantor,  in  order  to  prevent  closing  the  window,  he  must 
show  that  he  cannot  get  light  and  air  elsewhere  over  his  own  land; 
that  it  is  a  real  necessity  that  he  get  it  at  this  easement;  and  that  he 
cannot  substitute  other  lights  to  his  own  building  over  his  own  prop- 
erty at  a  reasonable  cost.  A  tenant,  without  his  landlord's  consent, 
cannot  change  and  alter  the  demised  tenement  in  any  material  respect. 
Certainly  he  is  under  no  duty  to  alter  the  demised  tenement  to  meet 
an  exigency  produced  by  the  act  of  his  landlord,  to  escape  its  conse- 
quences.** 

14.  Case  v.  Minot,  158  Mass.  577,  33       Note :  22  L.B.A.  640. 

N.  E.  700,  22  L.B.A.  536  and  note,  ap-  18.  Darnell  v.  Colombos  Show-Caae 

proving  Doyle  v.  Lord,  64  N.  T.  432,  Co.,  129  Ga.  62,  58  S.  £.  631,  121  A. 

21  Am.  Rep.  629.  S.  R.  206,  13  L.R.A.(N.S.)  333  and 

15.  Note :  22  L.R. A.  540.  note. 

16.  Note:  13  L.R.A.(N.S.)  333.  19.  Darnell  v.  Columbus  Sbow-Caae 

17.  Royee  v.  Guggenheim,  106  Mass.  Co.,  129  Ga.  62,  58  S.  £.  631,  121  A. 
201,  8  Am.  Rep.  322;  Sherman  v.  Wil-  S.  R.  206,  13  L.R.A.(N.S.)  333. 
liams,  113  Mass.  481, 18  Am.  Rep.  522. 
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208.  Lease  of  Room  or  Stand  in  Connection  with  HoteL — ^It  is  a 
common  practice  to  lease  a  room  or  stand  for  the  exclustve  sale  of 
particular  articles  in  connection  with  a  hotel  conducted  by  the  lessor, 
and  it  is  held  that  such  a  lease  carries  with  it  a  right  on  the  part 
of  the  lessee  to  have  the  hotel  kept  open  as  a  hotel.^  Thus  under 
a  sublease  of  a  cigar  and  newsroom  in  a  hotel  with  the  appurtenances 
thereto  and  the  right  of  entrance  to  and  from  the  hotel  rooms,  and 
the  exclusive  cigar  privilege  of  the  hotel,  the  lessee  is  entitled  to 
have  the  hotel  kept  open  without  reference  to  any  implied  covenant 
on  the  part  of  the  lessor,  and  his  right  in  this  respect  is  not  affected 
by  a  statute  abolishing  implied  covenants  in  leases  or  conveyances  of 
land.^  And  in  several  cases  it  has  been  held  that  where  the  room 
leased  for  business  purposes  has  a  door  connecting  with  the  hotel 
rotunda  the  lessee  acquires  the  right  to  have  such  means  of  access 
kept  open,  though  there  is  other  direct  means  of  access  to  the  room.* 
In  other  cases,  however,  where  a  room  which  had  direct  access  from 
the  street  was  leased  it  has  been  held  that  the  lessee  did  not  acquire 
by  implication  the  right  to  have  kept  open  a  door  connecting  with 
the  rotunda  of  the  hotels 

209.  Rights  in  Abutting  Streets,  Waters  and  Watercourses. — ^In 
case  of  a  lease  describing  the  premises  as  bounded  on  one  side  by 
a  public  way,  such  as  a  street  or  alley,  this  will  carry,  as  in  cas({ 
of  other  grants,  the  title  of  the  landlord  to  the  center  of  the  way.^ 
So  a  lease  of  a  part  of  a  building  abutting  upon  a  street,  such  as 
the  lower  floor  of  a  store,  carries  the  right  of  access  from  the  street, 
the  fee  of  which  was  in  the  landlord,  and  therefore  a  subsequent 
obstruction  of  the  street  by  the  landlord  by  the  deposit  of  building 
material  thereon  so  as  to  interfere  with  free  access  to  and  from  the 
leased  premises  and  substantially  diminish  their  value  for  the  pur* 
poses  for  which  they  were  let  may  be  treated  by  the  tenant  as  an 
eviction.*  It  is  held  that  where  the  owner  of  the  fee  leases  a  farm 
or  other  property  fronting  upon  a  river,  and  by  action  of  the  water 
accretions  are  added  to  the  property,  the  lessee  is  entitled  to  hold 
such  accretions  as  a  part  and  parcel  of  the  property  leased.  The 
accretions  are  a  part  and  parcel  of  the  property,  and  no  reason  is 

1.  Coulter  V.  Norton,  100  Mich.  389,   Cas.  1199,  30  L.R.A.(N.S.)  926.    See 
59  N.  W.  163, 43  A.  S.  R.  458.  also  Walker  v.  Clifford,  128  Ala.  67, 

2.  Coulter  v.  Norton,  100  Mieh.  389,   29  So.  588,  86  A.  8.  R.  74. 

59  N.  W.  163,  43  A.  S.  R.  468.  As  to  5.  Maryland  Telephone,  etc.,  Co.  v. 
the  general  application  to  leases  of  Rnth,  106  Md.  644,  68  Atl.  358,  124 
statutes  iJ)oIi8hing  implied  covenants  A.  S.  R.  506,  14  Ann.  Cas.  576,  14 
in  conveyances,  see  infra,  par.  260.       LkRA.(N.8.)  427. 

3.  Notes:  4  L.R.A(N.S.)   665;  30       6.  Edmison  v.  Lowry,  3  S.  D.  77,  52 
.  L.R.A.(N.S.)  926;  19  Ann.  Cas.  1203.   N.  W.  683,  44  A  S.  R.  774, 17  L.R.A. 

4.  Jemo  ▼.  Tonrist  Hotel  Co.,  56  276. 
Wash.   596,  104  Pac.   820,  19   Ann. 
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perceived  why  they  should  not  pass  under  a  lease  as  well  as  a  deed.' 
And  it  has  been  held  that  a  lessee  of  land  bounded  by  the  '^pfesent 
bank''  of  a  non-navigable  stream  is  entitled  during  his  term  to  tlie 
accretions  formed  by  the  receding  of  the  stream  or  a  change  in  its 
current.^  It  is  well  settled  that,  under  some  conditions,  water  and 
ice  are  to  be  regarded  as  real  estate,  belonging  to  the  owner  of  the 
land  which  is  beneath  it,  and,  when  that  is  the  case,  the  landowner, 
or  his  assign,  has  the  exclusive  right  to  gather  and  dispose  of  the 
ice  for  his  own  benefit,  subject  to  the  rights  of  other  riparian  owners.* 
And  where  land  abutting  upon  a  non-navigable  stream  is  leased,  ice 
formed  on  the  stream  belongs,  as  between  the  landlord  and  the  ten- 
ant, to  the  tenant  if  there  is  nothing  in  the  lease  restricting  the  tenant's 
use  of  the  property .^^  A  lessee  of  a  water  power  has  no  other  or 
greater  rights  in  respect  to  the  accumulation  of  water  than  his  lessor 
possessed.^* 

210.  Heating  PremiseSy  Power,  Light,  etc. — ^It  may  safely  be  said 
that  a  landlord  renting  an  apartment  in  a  building  heated  by  a  central 
heating  plant,  control  over  which  is  retained  by  him,  is  bound  to  heat 
such  apartment  so  as  to  render  it  habitable  even  when  the  lease  is  silent 
on  the  question  of  heat.  This  rule  is  supported  by  practically  all  the 
authorities.**  And  parol  evidence  is  admissible  in  an  action  by  a  ten- 
ant of  an  apartment  to  hold  the  landlord  liable  for  injury  to  his  prop- 
erty by  a  defect  in  the  heating  apparatus  that  at  the  time  of  the  leas- 
ing the  landlord's  agent  told  him  that  the  apartment  was  heated  by 
steam,  where  the  lease  is  silent  upon  the  subject  and  the  heating  appa- 
ratus attached  to  the  central  plant  was  in  place  when  the  conversation 
took  place.**  However,  a  landlord  is  not  liable  for  injuries  to  his  ten- 
ant by  shutting  off  the  heat  from  the  tenement  after  the  tenant  is  in 
arrears  for  rent,  where  the  lease  provides  for  forfeiture  in  case  of  non- 
payment of  rent,  and  for  re-entry  by  the  use  of  such  force  as  is  neces- 
sary, in  which  event  no  action  shall  be  brought  by  the  tenant  And 
in  such  a  case  the  landlord  is  not  prevented  from  shutting  oflf  the 
heat  by  an  injunction  against  the  prosecution  of  proceedings  in 
forcible  entry  and  detainer.**  Where  a  landlord  fails  in  his  duty 
properly  to  heat  the  demised  premises  it  is  generally  recognized 
that  this  may  be  treated  by  the  tenant  as  a  constructive  evio- 

7.  Cobb  V.  Lavalle,  89  111.  331,  31  11.  Smith  v.  Youmans,  96  Wis.  103, 
Am.  Rep.  91.  70  N.  W.  1115,  65  A.  S.  R.  30,  37 , 

Note:  58  L,R.A.  210.  L.R.A.  285. 

And  see  Accretion,  vol.  1,  p.  235.       12.  Note:  37  L.R.A.(N.S.)  1213. 

8.  Cobb  V.  Lavalle,  89  111.  331,  31  13.  O'Hanlon  v.  Grubb,  38  App. 
Am.  Rep.  9L  Cas.    (D.   C.)    251,  37   L.R.A.(N.S.) 

9.  See  Ice,  vol.  14,  p.  2  et  seq.  1213. 

10.  Marsh  v.  McNider,  88  la.  390,  55  14.  Howe  v.  Frith,  43  Colo.  75,  95 
N.  W.  469,  45  A.  S.  R.  240,  20  L.R.A.  Pac.  603, 127  A.  S.  R.  79, 15  Ann.  Cas. 
333.  1069,  17  L.R.A.(N.S.)  672. 
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tion.^^  Where  the  lease  provided  that  the  heating  apparatus  to  be  con- 
nected with  and  used  in  the  demised  premises  s];iould  be  installed  at  the 
expense  of  the  lessor,  it  has  been  held  that  he  was  not  required  to  install 
a  heating  plant  in  the  demised  premises,  that  it  was  a  sufficient 
compliance  to  install  a  heating  plant  in  the  basement  of  premises 
owned  by  the  lessor  adjoining  those  demised,  the  lessee  having  an 
implied  license  or  right  of  access  to  the  heating  plant  as  so  installed.^* 
Though  at  the  time  a  lease  was  executed  machinery  or  appliances  on 
the  demised  premises  were  connected  with  a  power  or  steam  plant 
the  control  of  which  was  retained  by  the  lessor,  the  lessee  does  not 
by  implication  acquire  the  right  to  be  supplied  by  the  lessor  with 
power  or  steam  from  such  plant;  and  it  has  been  held  that  the 
right  to  the  use  of  steam  from  the  landlord's  plant  to  heat  water 
and  warming  tables  does  not  pass  to  the  lessee  under  a  renewal  lease 
which  does  not  menUon  it,  when  the  first  lease  was  under  seal  and 
the  right  claimed  was  acquired  during  the  prior  term  under  an  oral 
contract  made  for  a  separate  consideration  after  the  first  lease  wa& 
executed.^'  A  provision  in  a  lease  for  furnishing  electrical  current 
by  the  lessor  to  the  lessee  which  requires  the  lessor  to  furnish  current 
for  a  certain  price,  and  that  the  minimum  amount  to  be  paid  by 
the  lessee  shall  not  be  less  than  a  certain  amount,  does  not  require 
that  all  the  electrical  current  used  by  the  lessee  in  the  building  should 
be  taken  from  the  lessor.  ^^ 

211.  Water  and  Gas  Charges. — ^Where  the  leased  building  is 
equipped  with  water  or  gas  pipes  the  question  has  arisen  as  regards 
the  primary  duty  as  between  the  landlord  and  the  tenant  to  pay 
the  service  charges.  It  -is  generally  held  that  in  the  absence  of 
any  provision  in  the  lease  or  custom  to  the  contrary  there  is  no 
liability  upon  the  landlord  as  between  himself  and  his  tenant  to 
pay-  the  charges  for  water  or  gas  used  upon  the  premises;  that 
while  an  agreement  on  the  part  of  the  landlord  to  pay  water  or  gas 
bills  may  be  implied,  no  doubt,  from  circumstances,  the  fact  alone 
that  the  house  is  provided  with  pipes  and  fixtures  is  not  sufficient 
to  impose  such  obligation  upon  him.  The  reason  for  this  view  is  thai 
while  the  pipes  and  fixtures  for  water  or  gas  are  appurtenances  of  the 
house  the  use  of  which  pass  necessarily  with  the  house,  still  the  water, 
like  gas,  is  a  commodity  in  no  way  attached  to  or  appurtenant  to 
the  realty,  and  is  not  the  property  of  the  landlord,  but  is  to  be  fur- 
nished by  a  third  party,  for  a  price.  ^*    This  has  been  held  true  as 

16.  See  supra,  par.  179.  18.  Cawker  v.   Trimmel,   155   Wis. 

16.  Lumiansky  v.  Tessier,  213  Mass.   108, 143  N.  W.  1046,  Ann.  Cas.  1915C 
182,  99  N.  E.  1051,  Ann.  Cas.  1913E   1005. 

1049.  19.  Sheldon  v.  Hamilton,  22  R.  L 

17.  Slack  V.  Knox,  213  lU.  190,  72   230,  47  Atl.  316,  84  A.  S.  R.  839. 
N.  E.  746,  68  L.R.  A.  606.  Note :  8  Ann.  Cas.  112. 
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regards  water  charges,  though  a  statute  establishing  the  water  company 
provided  that  the  owner  as  well  as  the  occupaQt  of  premises  supplied 
with  water  might  be  held  liable  to  pay  therefor,  and  the  fact  that 
the  landlord  may  have  paid  the  water  charges  for  a  part  of  the 
term  does  not  itself  impose  any  liability  upon  him  to  continue  to 
do  so;  the  tenant  is  not  injured  by  such  payment  and  can  dalm 
no  estoppel  by  reason  of  it.'®  A  landlord  may  by  express  agreement 
assume  the  payment  of  rates  or  charges  for  water  furnished  the 
demised  premises.  Thus  where  a  large  building  was  as  a  whole  sup- 
plied with  water  by  a  municipal  waterworks,  it  was  held  that  in 
case  of  a  lease  of  a  part  of  the  building  which  was  equipped  with 
lavatories,  water  closets,  etc.,  the  covenant  of  the  lessor  to  pay  "all 
rates  and  taxes"  payable  in  respect  of  the  demised  premises  included 
the  water  rates  or  charges  for  the  portion  of  the  water  furnished  the 
building  as  a  whole  and  used  in  the  lavatories  on  the  demised  prem- 
ises.^ It  would  seem  that  a  general  custom  may  impose  the  liability 
upon  the  landlord  to  pay  water  charges  fixed  in  their  character; 
but  to  be  binding  such  a  custom  must  be  universal  and  reasonable. 
In  this  respect  a  distinction  has  been  made  between  water  charges 
fixed  in  their  amount  by  the  number  of  faucets,  the  amount  of  which 
may  be  known  in  advance,  and  charges  for  the  amount  of  water  used 
measured  by  meter.  The  reason  given  for  this  is  that  in  the  former 
case  the  landlord  knows  in  advance  the  amount  which  will  be  charged 
for  water,  and  can  include  that  sum  when  fixing  his  rent,  and  the 
inference  that  he  has  done  so  and  so  assumed  the  payment  of  the 
bills  would  be  much  easier  than  when  he  puts  it  in  the  power  of 
the  tenant  to  draw  an  unlimited  amount  for  which  someone  must 
pay  an  unknown  price;  in  the  latter  case  it  would  be  unreasonable 
to  subject  the  landlord  to  such  an  indefinite  burden,  which  his  tenant 
could  increase  at  will,  without  the  clearest  proof  that  the  landlord  had 
voluntarily  assumed  it.*  The  question  as  regards  the  right  of  a  water 
or  gas  company  to  hold  the  landlord  liable  for  service  and  its  general 
duty  to  furnish  tenants  with  water  or  gas  is  discussed  later.* 

212.  Rights  In  Roof  of  Buildings. — In  case  of  the  lease  of  a  part 
of  a  building  such  as  the  ground  floor  store  or  an  upper  floor,  this 
would  not  itself  carry  any  interest  in  the  roof.  The  lessor  in  such 
a  case  retains  full  control  of  the  roof  and  may  use  it  for  such  pur- 
poses as  he  chooses  so  long  as  it  does  not  endanger  or  interfere  with 
the  tenant's  use  of  the  part  of  the  premises  leased  to  him."*    This  has 

20.  Sheldon  v.  Hamilton,  22  R.  I.  4.  Shipley  v.  Fifty  Associates,  101 

230,  47  Atl.  316,  84  A.  S.  R.  839.  Mass.  251,  3  Am.  Rep.  346,  reaffirmed 

1.  Bourne  v.  Salmon,  [1907]  1  Ch.  on  second  appeal,  106  Mass.  194,  8  Am. 
(Eng.)  616,  8  Ann.  Cas.  110  and  note.  Rep.  318;  MacNair  v.  Ames,  29  R.  L 

2.  Sheldon  v.  Hamilton,  22  R.  I.  230,  45,  68  Atl.  950, 16  Ann.  Gas.  1208  and 
47  Atl.  316,  84  A.  S.  R.  839.  note. 

3.  See  infra,  par.  316. 
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been  held  true  where  the  lease  described  the  demised  premises  as  the 
store  and  basement  of  a  building  which  was  only  one  story  in  height, 
having  merely  an  air  chamber  between  the  ceiling  of  the  store  and 
the  roof,  and  the  right  of  the  lessor  to  use  the  roof  for  advertise- 
ment displays  upheld.* 

Reservations  and  Exceptions 

213.  In  General. — ^A  reservation  or  exception  in  a  lease  repugnant 
to  the  estate  previously  described  in  the  granting  or  habendum  clause 
of  the  instrument  is  void.  The  general  principle  is  that  where  an 
estate  is  expressly  granted,  and  there  follows  a  reservation,  exception, 
or  condition  which  destroys  the  grant,  it  is  void,  being  repugnant 
to  the  thing  first  granted,  as  if  a  lease  for  years  be  made  to  a  man 
and  his  assigns,  provided  that  he  shall  not  assign,  the  proviso  is 
void.  So  an  exception  of  the  whole  estate  granted  is  void;  or  an 
exception  of  a  part  of  the  estate  expressly  granted,  as  if  a  man  leases 
twenty  acres,  excepting  one  acre,  the  exception  is  void.*  This  is  the 
rule  applicable  to  grants  generally.'  Thus  a  reservation  in  a  lease 
for  another's  life  of  the  privilege  of  erecting  such  buildings  on  the 
premises  as  the  lessor  or  any  one  claiming  under  him  may  choose, 
without  molestation  from  the  lessee,  providing  that  if  the  lessor  uses 
any  part  of  the  land  for  buildings  a  proportionate  amount  of  the 
rent  shall  be  deducted,  if  construed  as  a  reservation  of  a  right  to 
enter  and  erect  buildings  at  pleasure  and  to  hold  possession  against 
the  will  of  the  tenant,  is  void  as  being  repugnant  to  the  estate  demised, 
but  may  be  construed  as  a  covenant  to  permit  the  lessor  to  enter 
and  erect  such  buildings  as  he  chooses,  reserving  no  estate  to  the  lessor, 
in  which  case  it  amounts  to  a  license  only,  and  the  lessor  entering 
and  erecting  buildings  thereunder  is  a  mere  tenant  at  will.®  Where 
lands  are  demised  for  use  solely  as  a  hunting  preserve  the  reservation 
by  the  lessor  of  the  right  to  pasture  the  demised  lands  does  not  affect 
the  lessee's  general  right  to  the  possession  of  the  demised  premises, 
so  as  to  deprive  him  of  the  right  to  resort  to  equity  to  restrain  third 
persons  from  entering  and  shooting  over  the  demised  lands,  nor  is 
the  lessee's  right  to  such  relief  affected  by  the  fact  that  the  lease 
contains  a  restriction  upon  the  number  of  persons  the  lessee  may 
permit  to  shoot  over  the  land.'  In  England  it  has  been  held  that 
the  reservation  of  the  exclusive  right  of  '^hunting,  shooting,  fishing 
and  porting''  over  the  farming  lands  demised  includes  the  exclusive 
right  to  shoot  rabbits.^® 

5.  MacNair  y.  Ames,  29  R.  I.  45,  68  8.  Pynchon    v.    Steams,    11    Mete. 
Atl.  950, 16  Ann.  Cas.  1208.  (Mass.)  312,  45  Am.  Dec.  210. 

6.  Pynchon    v.    Steams,    11    Mete.  9.  Kellogg  v.  King,  114  Cal.  378,  4G 
(Mass.)  312,  45  Am.  Dec.  210.  Pac.  166,  55  A.  S.  R.  74. 

7.  See  Deeds,  vol.  8,  p.  1094  et  sea.  10.  JefiErejB  v.  Evans,  19  G.  B.  N.  S. 
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214.  Easements  Impliedly  Reserved  to  Landlord* — ^Where  a  land- 
owner leases  a  part  of  a  building,  he  is  not  entitled  to  an  easement 
by  implication  over  the  part  demised  for  the  benefit  of  the  part 
retained  where  it  is  not  a  necessity  but  only  a  convenience  in  the 
enjoyment  of  the  part  retained.^^  This  is  in  pursuance  of  the  gen- 
eral rule  that  if  a  grantor  intends  to  reserve  any  right  in  the  prop- 
erty granted,  it  is  his  duty  to  reserve  it  expressly,  and  that  no  ease- 
ments will  be  reserved  by  implication  except  those  that  are  strictly 
necessary  to  the  enjoyment  of  the  land  retained.^*  Thus  where  the 
owner  of  a  hotel  building  leased  it,  reserving  a  portion  which  he 
afterwards  leased  to  another  to  be  used  for  a  saloon  and  a  billiard 
room,  the  room  used  for  a  saloon  having  a  street  entrance  and  the 
billiard  room  an  entrance  from  the  saloon  and  also  from  the  hotel 
rotunda  through  a  door  opening  back  of  the  saloon  room,  it  was 
held  that  the  landlord  did  not  reserve  by  implication  an  easement 
of  entrance  from  the  hotel  rotunda  through  the  door  opening  into 
the  billiard  room  and  therefore  the  first  lessee  of  the  hotel  was  justi- 
fied in  closing  such  entrance.**  On  the  other  hand,  in  case  of  a 
lease  as  well  as  other  grants,  an  easement  over  the  premises  demised 
in  favor  of  the  landlord  as  respects  the  use  of  other  parts  retained 
by  him  may  arise  of  necessity,  as  where  lower  stories  of  a  building 
are  let  an  easement  of  necessity  may  be  reserved  by  implication  to 
afford  access  to  the  upper  floors  of  the  building ;  *^  so  where  a  lease 
of  a  part  of  a  building  included  a  specified  part  of  the  cellar  in 
which  was  located  the  heating  plant  of  the  building,  the  right  reserved 
by  implication  of  the  landlord  to  have  a  door  leading  from  the  out- 
side into  the  part  of  the  cellar  leased  left  open  for  the  purpose  of 
ventilation  and  means  of  escape  in  case  of  fire  or  other  accident 
has  been  upheld  as  reasonably  necessary.^ 

Duty  of  LeMor  to  Deliver  Posaesaion 

215.  In  General. — ^There  is  an  implied  obligation  on  the  part  of  the 
lessor  to  deliver  possession  of  the  demised  premises  to  the  lessee  at 
the  commencement  of  the  term,  that  is,  that  the  possession  shall  not 
be  withheld  either  by  the  lessor  himself  or  by  one  having  a  para- 
mount title.**    Though  the  authorities  are  not  in  accord,  some  courta 

246,  115  E.  C.  L.  246,  34  L.  J.  C.  PI.  15.  Mancoso  v.  Riddlemoser  Ck>.,  117 

261,  11  Jut.   (N.  8.)   584,  13  L.  T.  Md.  53,  82  Atl.  1051,  Ann.  Oas.  1914A 

N.  S.  72,  15  Eng.  Rul.  Caa.  716.  84. 

11.  Walker  v.  Clifford,  128  Ala.  67,  16.  Carroll  v.  Peake,  1  Pet.  18,  7  U. 
29  So.  588,  86  A.  S.  R.  74.  S.  (L.  ed.)  34;  King  v.  Reynolds,  67 

Note:  Ann.  Cas.  1914A  87.  Ala.   229,  42  Am.   Rep.   107;   Snod- 

12.  See  Easements,  vol.  9,  p.  765.  grass  v.  Reynolds,  79  Ala.  452,  58  Am. 

13.  Walker  v.  Clifford,  128  Ala.  67,  Rep.  601;  Cohn  y.  Norton,  57  Conn. 
29  So.  588,  86  A.  S.  R.  74.  480,  18  Atl.  595,  5  L.R.A.  572;  Gard- 

14.  Note:  Ann.  Cas.  1914A  87.  ner  y.  Ketdtas,  3  Sll  (N.  7.)  330,  38 
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in  this  country  take  the  view  that  the  extent  of  the  lessor's  covenant 
to  give  possession  is  that  the  possession  shall  not  be  withheld  either 
by  himself  or  by  one  having  a  paramount  title.*'  According  to  the 
English  view,  however,  and  the  better  view  in  this  country,  the 
implied  obligation  of  the  lessor  where  the  term  is  to  commence  in 
futuro  extends  to  a  wrongful  withholding  of  possession  by  a  third 
person  at  the  time  of  the  commencement  of  the  lessee's  right  to 
possession,*^  so  that  if  a  lease  is  made  of  lands  then  in  the  posses- 
sion of  another  tenant  of  the  lessor  under  an  unexpired  lease,  it  is 
the  duty  of  the  lessor  to  see  that  the  first  tenant  vacates  the  premises 
at  the  time  the  lessee's  right  of  possession  accrues,  and  the  lessor  is 
liable  in  damages  to  the  lessee  if  the  tenant  wrongfully  holds  over.** 
On  the  other  hand,  the  implied  covenant  or  obligation  of  the  lessor  as 
regards  the  wrongful  acts  of  third  persons  does  not  extend  beyond 
the  duty  of  seeing  that  at  the  time  the  lessee's  right  of  possession 
attaches  the  premises  shall  be  open  to  entry  by  the  lessee,  and  the 
lessor  is  not  liable  for  a  trespass  or  withholding  of  the  possession 
by  a  wrongdoer  entering  after  that  time.  In  other  words  the  implied 
covenant  of  the  lessor  as  to  deliver}^  of  possession  is  merely  that  there 
shall  be,  at  the  time  the  lessee's  right  to  possession  attaches,  no  impedi- 
ment to  his  taking  possession.^^ 

216.  Waiver  of  Breach. — ^Where  tenants  go  into  the  possession  of  a 
part  of  the  leased  premises,  the  landlord  occupying  the  remainder 
under  agreement  to  give  up  possession  upon  demand,  which  he  refuses 
to  do,  the  tenants'  remaining  in  possession  of  a  part  during  a  portion 
of  the  term  is  not  a  waiver  by  them  of  any  of  their  rights  under  the 

Am.  Dec.  637;  Sloan  v.  Hart,  150  N.  W.  359,  14  Ann.  Cas.  399,  9  L.R.A. 

C.  269,  63  S.  E.  1037,  134  A.  S.  R.  (N.S.)  1127;  Sloan  v.  Hart,  150  N.  C. 

911,  21  L.R.A.(N.S.)  239;  McClurg  v.  269,  63  S.  E.  1037,  134  A.  S.  R.  911, 

Price,  59  Pa.  St.  420,  98  Am.  Dec.  356;  21  L.R.A.(N.S.)  239;  Huntington  Easy 

Poposkey  v.  Munkwitz,  68  Wis.  322,  Payment  Co.  v.  Parsons,  62  W.  Va.  26, 

32  N.  W.  35,  60  Am.  Rep.  868  mem.,  57  S.  E.  253,  126  A.  S.  R.  954,  9 

58  Am.  Rep.  608  note.  L.R.A.(N.S.)  1130. 

Notes:  134  A.  S.  R.  916;  21  L.R.A.  Notes:  134  A.  S.  R.  917;  9  L.R.A. 

(N.S.)  239;  14  Ann.  Cas.  402.  (N.S.)  1127;  14  Ann.  Cas.  402. 

17.  Cobb  V.  Lavalle,  89  lU.  331,  31  19.  Rice  v.  Whitmore,  74  CaT.  619, 
Am.  Rep.  91;  Gardner  v.  Keteltas,  3  16  Pac.  501,  5  A.  S.  R.  479;  Herpols- 
Hill  (N.  Y.)  330,  38  Am.  Dec.  637.  heimer  v.  Christopher,  76  Neb,  362, 107 

Notes:  134  A.  S.  R.  920;  9  L.R.A.  N.  W.  382,  111  N.  W.  359,  14  Ann. 

(N.S.)  1127;  14  Ann.  Cas.  403.  Cas.  399,  9  L.R.A.(N.S.)  1127;  Sloan 

18.  King  V.  Reynolds,  67  Ala.  229,  v.  Hart,  150  N.  C.  269,  63  S.  E.  1037, 
42  Am.  Rep.  107;  Rice  v.  Whitmore,  134  A.  S.  R.  911,  21  L.R.A.(N.S.)  239. 
74  Cal.  619,  16  Pac.  501,  5  A.  S.  R.  20.  King  v.  Reynolds,  67  Ala.  229, 
479  (not  noticing  an  earlier  case  to  42  Am.  Rep.  107;  Sloan  v.  Hart,  150 
the  contrary;  and  further  as  to  the  rule  N.  C.  269,  63  S.  E.  1037,  134  A.  S.  R. 
in  California,  see  134  A.  S.  R.  322  911,21  L.R. A. (N.S.)  239. 

note);  Herpolsheimer  v.  Christopher,       Notes:  134  A.  8.  B.  917;  14  Ann. 
76  Neb.  352,  107  N.  W.  382,  111  N.    Cas.  403. 
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contract^  So  where  the  lessee  of  an  entire  house  goes  into  posses- 
sion without  knowledge  that  one  of  the  rooms  is  locked  and  retained 
by  the  lessor,  this  does  not  constitute  a  waiver  of  his  right  to  the 
delivery  of  the  possession  of  the  entire  house.*  An  acceptance  of  the 
leased  premises  after  the  time  when  the  landlord  was  bound  to  deliver 
possession  under  the  express  terms  of  the  lease  does  not  constitute  a 
waiver  of  the  tenant's  right  to  damages  suffered  by  him  prior  to 
such  acceptance.'  Nor  where  the  lessee  has  given  notes  in  payment 
of  the  rent  does  his  reception  of  the  return  of  the  notes  operate  neces- 
sarily as  a  rescission  of  the  lease  and  a  waiver  of  his  right  to  recover 
damages.^ 

217.  Remedy  of  Lessee  Generally. — ^Where  the  lessor  fails  to  put 
the  lessee  in  possession  of  the  demised  premises  he  can  recover  no 
rent,  and  his  failure  in  this  respect  justifies  the  tenant  in  refusing 
to  be  bound  by  the  lease  and  in  rescinding  the  contract.*  And  while 
the  lessor's  retention  of  a  part  of  the  demised  premises  and  his  refusal 
to  deliver  possession  thereof  to  the  lessee  in  accordance  with  the  terms 
of  the  lease  does  not  constitute  an  eviction  in  law,  as  there  can  be 
no  eviction  of  the  lessee,  actual  or  constructive,  without  an  antecedent 
possession,*  still  the  contract  of  the  lessee  to  pay  rent  is  as  a  general 
rule  regarded  as  an  entirety,  and  it  is  held  that  if  the  lessor  wrong- 
fully retains  possession  of  a  part  of  the  demised  premises  he  cannot 
recover  rent  for  the  part  of  the  premises  occupied  by  the  lessee  either 
in  an  action  on  the  lease  or  in  an  action  for  use  and  occupation.' 
Thus  if  a  tenant  leases  an  entire  building  but  finds,  upon  entering, 
that  one  of  the  rooms  is  locked  and  contains  goods  belonging  to  the 
landlord,  who,  on  demand,  fails  to  deliver  the  key  or  the  use  of 
the  room,  there  can  be  no  recovery  by  the  landlord  on  the  express 
agreement  to  pay  rent  because  he  has  not  furnished  the  stipulated 
consideration,  nor  on  any  contract  implied  for  benefits  actually  re- 
ceived, because  the  failure  to  furnish  the  whole  was  due  to  his  own 
wilful  fault.*  So  where  the  owner  of  a  five  story  and  basement 
building  leased  it  at  a  rental  of  fifteen  hundred  dollars  per  year, 
payable  quarterly,  and  gave  the  possession  of  the  first  three  stories 

1.  Meaorg  V.  Price,  59  Pa.  St.  420,       6.  Note:  134  A.  S.  R.  922. 

98  Am.  Dec.  356.  6.  MoClurg  v.  Price,  59  Pa.  St.  420, 

2.  Moore  v.  Mansfield,  182  Mass.  98  Am.  Dec.  356.  See  supra,  par.  170 
302,  65  N.  E.  398,  94  A.  S.  R.  657.  et  seq.,  as  to  eviction  generally. 

3.  Huntington  Easy  Payment  Co.  v.  7.  Moore  v.  Mansfield,  182  Mass. 
Parsons,  62  W.  Va.  26,  57  S.  E.  253,  302,  65  N.  E.  398,  94  A.  S.  R.  657; 
125  A.  S.  R.  954,  9  L.R.A.(N.S.)  1130.  McClurg  v.  Price,  59  Pa.  St  420,  98 

Notes :  134  A.  S.  R.  922 ;  9  L.R.A.   Am.  Dec.  356. 
(N.S.)  1130.  8.  Moore   v.    Mansfield,   182   Mass. 

4.  Herpolsheimer  v.  Christopher,  76  302,  65  N.  E.  398,  94  A.  S.  R.  657. 
Neb.  352,  107  N.  W.  382,  111  N.  W. 

359,  14  Ann.  Cas.  399,  9  L.R.A.(N.S.) 
1127. 
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to  fhe  lessees,  and  agreed  to  give  them  possession  of  the  remainder 
apon  demand,  which  he  afterwards  refused  to  do,  it  was  held  that 
he  eonld  not  recover  rent  from  the  lessees  for  the  use  of  the  first 
three  stories,  as  the  contract  must  be  regarded  as  an  entirety.  Where 
the  lessor  refuses  to  deliver  possession  of  the  premises  or  a  part  thereof 
to  the  lessee  it  has  been  held  that  the  lessee  will  not  have  the  right 
to  remove  the  lessor  or  his  property  from  the  part  of  the  premises 
so  retained;  the  lessee  in  such  a  case  cannot  treat  the  property  of 
the  lessor  as  he  might  that  of  a  stl*anger,  and  thus  obtain  possession ; 
the  law  gives  the  lessee  no  such  remedy  for  the  breach  of  the  lessor's 
contract.'  On  principle  it  would  seem  that  the  lessee  may  maintain 
an  action  of  ejectment  against  the  lessor  to  recover  possession.^^ 

218.  Action  for  Damages. — ^The  lessee  may  maintain  an  action  for 
damages  for  breach  of  the  lessor's  implied  covenant  or  obligation  to 
give  possession.^^  For  a  breach  of  the  implied  covenant  of  a  lessor 
to  put  his  lessees  in  possession  at  the  beginning  of  the  term,  the 
entire  damages  are  to  be  recovered  in  a  single  action,  and  one  recov- 
ery will  bar  any  future  action.  The  failure  to  put  tiie  lessee  in  pos- 
session is  one  single  act  of  omission  which  constitutes  a  breach  of 
the  contract  of  lease.  Therefore  the  damage  is  susceptible  of  imme- 
diate assessment,  as  the  lapse  of  time  is  not  necessary  to  develop  it, 
and  it  is  a  principle  in  the  law  of  contracts,  as  well  as  torts,  that 
where  the  right  of  a  party  is  once  violated  the  injury  immediately 
ensues  and  the  cause  of  action  arises.^^  In  case  of  an  executory 
agreement  to  give  a  lease,  the  measure  of  damages  as  heretofore  shown 
is  as  a  general  rule  the  difference  between  the  rental  value  of  the 
premises  and  the  rent  agreed  to  be  paid,  though  under  particular 
circumstances  special  damages  may  be  allowed.^'  So  in  case  of  a 
breach  of  a  lessor's  obligation  to  deliver  possession,  it  is  held  that 
where  the  lessee  has  not  sustained  any  special  damages,  the  lessee 
is  only  entitled  to  general  damages,'^  and  according  to  the  better 
view  ^e  measure  of  the  general  damages  recoverable  is,  as  above 
stated,  the  difference  between  the  agreed  rent  and  the  fair  rental  value 
of  the  premises  at  the  time  the  possession  should  have  been  given.  ^* 

9.  McClnrg  v.  Price>  59  Pa.  St.  420,  260,  113  Pac.  630,  Ann.  Cas.  1912C 
98  Am.  Dec.  356.  1050,  35  L.B.A.(N.S.)  426. 

10.  See  E jECTHBNTy  vol.  9,  p.  838       13.  See  supra,  par.  29. 

et  seq.  14.  Smith  v.  Hughey,  66  Ore.  408, 

11.  Snodgrass  v.  Reynolds,  79  Ala.  134  Pac.  781,  Ann.  Cas.  1915B  804; 
452,  58  Am.  Rep.  601;  Newbrough  v.  Newbrough  v.  Walker,  8  Grat.  (Va.) 
Walker,  8  Grat.  (Va.)  16,  56  Am.  Dec.  16,  56  Am.  Dec.  127. 

127.  Note:  60  Am.  Rep.  494. 

12.  Sloan  v.  Hart,  150  N.  C.  269,  15.  Snodgrass  v.  Reynolds,  79  Ala. 
63  S.  E.  1037,  134  A.  S.  R.  911,  21  452,  58  Am.  Rep.  601;  Cohn  v.  Norton, 
L.R.A.(N.S.)  239.  See  also  Oldfield  57  Conn.  480,  18  Atl.  595,  5  L.R.A. 
V.  Angeles  Brewing,  etc.,  Co.,  62  Wash.  572;  Neal  v.  Jefferson,  212  Mass.  517, 
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Such  damages  have  been  held  recoverable  though  the  failure  of  the 
lessor  to  give  possession  arose  out  of  his  inability  to  do  so  for  want 
of  title  and  not  from  his  wrongful  repudiation  of  the  lease,  the  courts 
refusing  to  apply  to  such  a  case  the  general  rule  applied  in  case 
of  contracts  for  the  sale  of  real  estate  limiting  the  amount  of  recov- 
ery in  the  absence  of  active  wrong  or  fraud  on  the  part  of  the  vendor 
to  the  consideration  paid.^*  Though  the  measure  of  general  damages 
in  an  action  by  a  lessee  against  the  lessor  for  failure  to  give  posses- 
sion of  the  leased  premises  at  the  time  stipulated  for  the  commence- 
ment of  the  term  is  a  legal  rule,  it  is  founded  upon  equitable  consid- 
erations, which  bind  the  injured  party  to  such  prudent  action  and 
reasonable  exertion  as  will  mitigate  tiie  injury,  and  deny  to  him 
recovery  of  such  damages  as  he  could  have  prevented  thereby.^^  And 
it  has  been  held  that  a  tender  of  possession  of  the  premises,  made  by 
a  lessor  to  the  lessee  a  short  time  after  the  date  on  which  he  was, 
by  the  terms  of  the  lease,  entitled  thereto,  the  situation  of  the  lessee 
then  being  such  as  to  enable  him  to  accept  the  same  without  serious 
inconvenience  or  detriment,  will  limit  the  recovery  of  general  dam- 
ages to  the  period  intervening  between  the  date  on  which  possession 
should  have  been  given  and  the  date  of  the  tender.** 

219.  Special  Damages. — ^Under  some  circumstances  special  damages 
may  be  recovered  by  a  lessee  for  breach  of  the  lessor's  duty  to  give 
.  im  possession.*^    Where  the  failure  of  the  lessor  to  deliver  possession 

99  N.  E.  334,  Ann.  Gas.  1913D  205,  41  134  Pao.  781,  Ann.  Caa.  1915B  804; 
L.R.A.(N.S.)  387;  Herpolsheimer  v.  Huntington  Easy  Payment  Co.  v.  Par- 
Christopher,  76  Neb.  352,  107  N.  W.  sons,  62  W.  Va.  26,  57  S.  E.  253,  125 
382,  111  N.  W.  359,  14  Ann.  Caa.  A.  S.  R.  954,  9  L.E.A.(N.S.)  1130. 
399,  9  L.B.A.(N.S.)  1127;  Mack  y.  Note:  Ann.  Cas.  1915B  808. 
Patchin,  42  N.  Y.  167,  1  Am.  Rep.  18.  Huntington  Easy  Payment  Co. 
506;  Sloan  v.  Hart,  150  N.  C.  269,  63  y.  Parsons,  62  W.  Va.  26,  57  S.  E.  253, 
S.  E.  1037, 134  A.  S.  R.  911,  21  L.R.A.  125  A.  S.  R.  954,  9  L.R.A.(N.S.)  1130. 
(N.S.)  239;  Smith  v.  Hnghey,  66  Ore.  19.  Rice  v.  Whitmore,  74  Cal.  619, 
408,  134  Pac.  781,  Ann.  Cas.  1915B  16  Pac.  501,  6  A.  S.  R.  479;  Cohn  v. 
804;  Newbrongh  v.  Walker,  8  Grat.  Norton,  57  Conn.  480,  18  Atl.  595,  5 
(Va.)  16,  56  Am.  Dec  127;  Oldfield  L.R.A.'  572;  Herpolsheimer  v.  Christ- 
V.  Angeles  Brewing,  etc.,  Co.,  62  Wash,  opher,  76  Neb.  352, 107  N.  W.  382,  111 
260,  113  Pac.  630,  Ann.  Cas.  1912C  N.  W.  359, 14  Ann.  Cas.  399,  9  L.R.A. 
1050,  35  L.R.A.(N.S.)  426;  Hunting-  (N.S.)  1127;  Sloan  v.  Hart,  150  N.  C. 
ton  Easy  Payment  Co.  v.  Parsons,  62  269,  63  S.  E.  1037, 134  A.  S.  R.  911,  21 
W.  Va.  26,  57  S.  E.  253,  125  A.  S.  R.  L.R.A.(N.S.)  239;  Oldfield  y.  Angeles 
954,  9  L.R.A.(N.S.)  1130;  Poposkey  Brewing,  etc.,  Co.,  62  Wash.  260,  113 
y.  Munkwitz,  68  Wis.  322,  32  N.  W.  Pac.  630,  Ann.  Cas.  1912C  1050,  35 
35,  60  Am.  Rep.  858  mem.,  58  Am.  LJl.A.(N.S.)  426;  Poposkey  v.  Munk- 
Rep.  608  note.  witz,  68  Wis.  322,  32  N.  W.  35,  60 
Notes:  100  Am.  Dec.  428;  Ann.  Cas.  Am.  Rep.  858  mem.,  58  Am  Eep.  608 
1915B  806.  note. 

16.  Snodgrass  v.  Reynolds,  79  Ala.  Notes :  36  Am  Bep.  382;  Ann.  Caa. 
452,  58  Am.  Rep.  601  and  note.  1915B  807. 

17.  Smith  y.  Hughey,  66  Ore.  408, 
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was  on  account  of  an  outstanding  prior  unexpired  lease^  it  has  been 
held  that  if  the  lessor  was  unaware  of  the  purposes  for  which  the 
lessee  leased  the  premises  the  lessee  could  not  recover  the  damages 
to  his  business  which  the  lessee  intended  to  carry  on  on  the  demised 
premises,  and  which  was  broken  up  on  account  of  his  inability  to 
get  possession,  but  that  if  the  lessor  had  knowledge  of  such  intended 
use  by  the  lessee,  he  would  be  liable  for  such  injuries  to  the  business 
of  the  lessee.^^  Prospective  profits  which  the  lessee  may  have  been 
able  to  earn  from  the  use  of  the  premises  are  as  a  general  rule  specu- 
lative and  conjectural  and  furnish  no  legitimate  basis  on  which  to 
estimate  special  damages ;  *  recovery,  however,  for  loss  of  prospective 
profits  from  the  use  of  the  demised  premises  has  been  allowed  where 
there  was  under  the  circumstances  a  reasonable  basis  for  their  com- 
putation.* It  has  been  held  that  the  lessee  of  a  store,  on  failure 
to  obtain  possession,  cannot  recover  as  damages  amounts  which  he 
has  been  compelled  to  pay  to  clerks  or  to  merchants  from  whom  he 
has  bought  goods  for  release  from  contracts,  or  anything  for  depre- 
ciation of  goods,  where  the  lessor  did  not  request  him  to  hire  clerks 
and  purchase  goods,  or  know  that  he  was  about  to  do  so.* 

Oeneral  Use  and  Enjoyment  of  Prewhes 

220.  In  GeneraL — Where  a  lease  is  general  in  its  provisions  and 
terms,  and  expresses  nothing  as  to  the  mode  in  which  the  lessee  is  to 
use  or  occupy  the  premises,  he  is  clothed  with  full  power  and  right 
to  occupy  and  use  the  land  demised  for  any  lawful  purpose  not  inju- 
rious to  the  reversion ;  *  he  has  the  right  to  carry  on  upon  the  demised 
premises  any  lawful  business  he  chooses  which  is  not  prohibited  by 
the  lease  and  which  is  not  injurious  to  the  premises.*  The  right  of 
the  lessee  to  use  and  occupy  is  not,  in  the  absence  of  restrictions  in 
the  lease,  limited  to  a  personal  occupation ;  but  he  may  do  so  through 
his  agents,  servants  or  sublessee  or  may  assign  the  leasehold  so  as 
to  confer  upon  his  assignee  the  right  of  use  and  occupation.*    So  a 

20.  Poposkey  v.  Munkwitz,  68  Wis.  Atl.  595,  6  L,R.A.  672. 
322,  32  N.  W.  35,  60  Am.  Rep.  858       4.  Crommelin  v.  Thiess,  31  Ala.  412, 

mem.,  58  Am.  Rep.  608  note.  70  Am.  Dec.  499;  Gallagher  v.  Shiplev, 

1.  Muldrow  V.  Morris,  2  Cal.  74,  56  24  Md.  418,  87  Am.  Dec  611;  Presby 
Am.  Dec.  313;  Newbrough  v.  Walker,  v.  Benjamin,  169  N.  Y.  377,  62  N.  E. 
8  Grat.  (Va.)  16,  56  Am.  Dec.  127.  430,  57  L,R.A.  317;  Rockwell  v.  Eiler'a 

Notes:  53  L.R.A.  99;  Ann.  Cas.  Music  House,  67  Wash.  478,  122  Pac. 
1915B  808.  12.  39  L.R.A.(N.S.)  894. 

2.  Rice  V.  Whitmore,  74  Cal.  619, 16       Note:  21  Ann.  Cas.  895. 

Pac.  501,  5  A.  S.  R.  479;  Poposkey  v.  5.  Taylor  v.  Owen,  2  Blackf.  (Ind.) 

Mnnkwitz,  68  Wis.  322,  32  N.  W.  35,  301,   20   Am.    Dec.    115;    Vancouver 

60  Am.  Rep.  858  mem.,  58  Am.  Rep.  Breweries  v.  Dana,  52  Can.  Sup.  Ct. 

608  note.  134,  Ann.  Cas.  1916B  1023. 

Note:  53  L.R.A.  99.  6.  Cooney  r.  Hayes,  40  Vt.  478,  94 

8.  Cohn  V.  Norton,  57  Conn.  480, 18  Am.  Dec.  426.    See  as  to  assignments 
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reservation  in  a  deed  of  conveyance  of  the  right  to  the  use  and  occu- 
pancy for  a  specified  time  imports  a  general  right  in  the  grantors  to 
use  and  occupy,  either  by  themselves  or  others,  limited  only  by  the 
implied  legal  duty  to  occupy  in  a  prudent  manner.'  A  lessee  of 
land,  being  entitled  to  the  exclusive  possession  during  the  continuance 
of  the  term,  may,  unless  restrained  by  covenants,  dispose  of  and  pass 
to  another,  by  appropriate  acts,  the  whole  or  part  of  his  interest, 
and  in  this  mode  he  may  doubtless  grant  to  others  a  right  of  passage 
over  the  land  leased  by  him,  which  right  would  have  all  the  qualities 
of  an  easement  of  way  during  the  running  of  the  term.® 

221.  Maintenance  of  Nuisance. — ^A  tenant  has  no  right  to  make 
such  a  use  of  the  premises  as  will  constitute  a  nuisance  to  the  injury 
of  adjacent  lands  or  other  premises  of  his  lessor.  This  is  in  pursu- 
ance of  the  general  rule  that  every  one  is  bound  to  make  such  a 
reasonable  use  of  his  own  property  as  not  to  occasion  unnecessary 
annoyance  or  damage  to  his  neighbor.  If  he  makes  an  unreasonable 
or  unlawful  use  of  it,  so  as  to  produce  material  injury  or  great  annoy- 
ance to  his  neighbor,  he  will  be  guilty  of  a  nuisance  to  his  neighbor, 
and  the  law  will  hold  him  responsible  for  the  consequent  damage.* 
So  where  a  landowner  leases  land  to  a  company  for  the  manufacture 
of  pressed  brick,  and  the  company  uses  a  process  in  burning  that 
generates  noxious  gases,  that  injure  and  destroy  his  growing  crops, 
the  lessor  is  not  estopped  from  claiming  damages  for  the  injury  occa- 
sioned by  the  nuisance  because  he  leased  the  land  for  that  purpose, 
as  he  had  a  right  to  presume  that  the  process  used,  would  be  a  reason- 
able and  lawful  one.^^  On  the  other  hand,  where  the  premises-  are 
leased  to  be  used  for  a  particular  purpose,  the  lessee's  use  of  the  prem- 
ises for  such  purpose,  using  reasonable  caxe  in  such  use,  will  not  render 
him  liable  to  his  landlord  for  injuries  to  other  property  of  the  lessor. 
Thus  where  the  premises  were  let  to  be  used  for  conducting  thereon 
an  express  business  and  the  lessee  received  in  the  course  of  the  business 
a  box  containing  nitroglycerine  without  knowledge  of  the  contents 
or  negligence  in  ascertaining  its  contents,  which  exploded  while  on 
the  demised  premises,  it  was  held  that  the  lessee  was  not  liable  to 
his  lessor  for  injuries  from  the  explosion  to  other  property  of  the 
lessor  than  that  included  in  the  lease.^^ 

infra,  par.  323  et  seq.;  as  to  subleasing,  Brick  Co.,  50  Kan.  478,  31  Pac.  1052, 
par.  374  et  seq.  18   L.R.A.   756.     And  see   generally, 

7.  Cooney  v.  Hayes,  40  Vt.  478,  94  Nuisances. 

Am.  Dec.  425.    See  Deeds,  vol.  8,  p.  10.  Fogarty      v.      Junction      City 

1088  et  seq.,  as  to  reservations  in  deeds  Pressed  Bric^  Co.,  50  Kan.  478,  A 

generally.  Pac.  1052, 18  L.R.A.  756. 

8.  Newhoff  y.  Mayo,  48  N.  J.  £q.  11.  Nitro-glycerine  Case,   15  WaU. 
619,  23  Atl.  265,  27  A.  S.  R.  455.  524,  21  U.  S.  (L.  ed.)  206. 

9.  Fogarty  v.  Junction  City  Pressed 

730 


16  R.  C.  L.  IJLNDLORD  AND  TENANT  §§  228, 

222.  Right  of  Tenant  to  Permit  Persons  upon  Premises. — Tbh 
tenant,  being  in  possession,  has  the  right,  in  the  absence  of  any  restric- 
tions upon  his  tenancy  to  the  contrary,  to  invite  such  persons  as  his 
business  interest  or  pleasure  may  suggest  to  come  upon  the  prem- 
ises so  in  his  possession  for  any  lawful  purpose.  Therefore  one  who 
comes  upon  the  premises  at  the  invitation  of  the  tenant,  though 
expressly  forbidden  to  do  so  by  the  landlord,  is  not  guilty  of  a  criminal 
trespass.^*  On  the  other  hand,  that  a  wrong  which  arises  from  the 
unreasonable  or  unlawful  use  by  a  person  of  his  own  premises,  or 
from  his  own  improper,  indecent,  or  unlawful  personal  conduct,  work- 
ing an  obstruction  of  or  injury  to  the  right  of  another,  is  a  nuisance, 
is  cleax,  both  upon  sound  principles  of  reason  and  judicial  authority.^' 
If  the  tenant  should  introduce  into  his  premises  disreputable  or  dis- 
orderly characters,  such  as  would  tend  to  convert  an  ordinarily  respeet- 
able  tenement  into  a  bawdy  house,  or  one  frequented  by  disorderly 
persons  and  others  of  ill  fame,  such  use  of  the  premises  by  the  tenant 
^ght  weU  be  enjoined,  as  not  within  the  contemplation  of  the  parties 
at  the  time  the  contract  under  which  he  entered  was  executed.^^ 
So  a  man  who  hires  rooms  in  a  dwelling  house,  to  be  used  as  lodging 
rooms,  has  no  right  to  apply  them  to  the  purposes  of  assignation,  or 
to  create  a  nuisance  therein,  and  it  has  been  held  that  a  man  who 
hires  lodging  rooms  in  a  house  is  liable  to  the  owner  for  injuries 
to  the  good  name  of  the  house  and  the  damage  to  the  owner's  custom 
and  business,  if  he  brings  dissolute  and  immoral  persons  to  such 
rooms  and  apphes  the  rooms  to  the  purposes  of  assignation.^^  A 
provision  in  a  lease  of  a  dancing  hall  that  the  lessee  shall  not  allow 
therein  "improper  or  disreputable  characters''  does  not  preclude  him 
from  allowing  the  use  of  the  hall  by  negroes.  The  fact  that  persons 
are  negroes  does  not  of  itself  make  them  disreputable.^* 

223.  Erection  of  Buildings  or  Other  Structures. — The  tenant  may 
as  a  general  rule  lawfully  adapt  the  premises  to  the  purpose  of  secur- 
ing the  most  profitable  use  of  them  not  inconsistent  with  the  terms 
of  the  lease,  or  prejudicial  to  the  reversionary  rights  of  the  landlord, 
and  the  landlord  has  no  right  or  power  of  interference  therewith.^' 
Thus  the  right  of  a  tenant  to  erect  a  building  upon  the  land  where 
there  was  not  any  before  is  upheld,^^  and  this  is  true  although  cellars 
are  dug.^^    So  it  has  been  held  that  the  lessee  of  a  wharf  has  the 

12.  State  V.  Lawson,  101  N.  C.  717,  17.  Bedlow  v.  New  York  Floating 
7  S.  E.  905,  9  A.  S.  B.  42.  Dry-Dock  Co.,  112  N.  Y.  263, 19  N.  E. 

13.  See  Nuisances.  800,  2  L.R.A.  629. 

14.  Note :  21  Ann.  Cas.  896.  18.  Abel  v.  Wuesten,  141  Ky.  766, 

15.  Sullivan  v.  Waterman,  20  B.  I.  133  S.  W.  774,  Ann.  Cas.  1912C  389; 
372,  39  Atl.  243,  39  L.R.A.  773.  Pynchon  v.  Steams,  11  Mete.  (Mass.) 

16.  Central  Business  College  Co.  v.  304,  45  Am.  Dec.  207. 
Rutherford,  47  Colo.  277, 107  Pac.  279,  19.  Pynchon   v.   Stearns,   11   Mete 
19  Ann.   Cas.   688,   27  L.R.A.(N.S.)  (Mass.)  304,  45  Am.  Dee.  207. 
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right  to  extend  and  improve  it  so  as  to  increase  its  facilities,  or  to 
build  a  pier  attached  thereto  for  his  use  and  occupancy  so  far  as 
such  acts  are  not  prohibited  by  the  terms  of  the  lease.*^ 

224.  Removal  of  Buildings. — ^The  removal  or  destruction  of  build- 
ings constituting  a  part  of  the  real  estate,  as  distinguished  from  build- 
ings which  belong  to  the  tenant  and  remain  his  personal  property, 
is  an  injury  to  the  reversionary  right  of  the  landlord  for  which  the 
tenant  is  liable  to  him  in  damages  or  for  the  prevention  of  which 
equitable  relief  may  be  awarded ;  ^  and  the  fact  that  a  house  was  not 
tenantable  is  no  excuse  for  tearing  it  down,  since  whatever  may  have 
been  its  value  the  reversioner  has  the  right  to  it.  If,  however,  build- 
ings are  in  such  a  ruinous  condition  as  to  be  a  danger  to  the  occu- 
pation of  the  premises,  and  such  conditioin  is  not  due  to  any  default 
on  the  part  of  the  lessee,  he  may,  it  seems,  tear  ihem  down  without 
incurring  any  liability  to  the  lessor.*  The  lease  may  of  course  ex- 
pressly confer  upon  the  lessee  the  right  to  tear  down  or  remove  build- 
ings or  other  structures,  but  a  stipulation  that  the  lessee  ''may  make 
alterations  in  the  building  now  on  said  lands  so  as  to  adapt  it  to 
other  business  than  that  of  a  livery  stable''  does  not  confer  a  power 
to  tear  down  and  destroy  such  building,  even  though  he  should  erect 
a  better  or  more  expensive  one  in  its  place.^  Where  a  tenant  has 
wrongfully  removed  a  building'  or  part  thereof  a  court  of  equity  has, 
from  an  early  date,  interposed  at  the  suit  of  the  lessor  and  compelled 
by  mandatory  injunction  its  restoration.^  Thuis  an  injimction  may 
issue  to  compel  the  restoration  by  a  railroad  company  of  a  portion 
of  a  building  on  a  leasehold  which  has  been  acquired  by  it  and 
which,  without  making  compensation  therefor,  it  has  removed  to 
make  space  for  the  laying  of  its  tracks.*  The  damages  recoverable 
for  the  removal  or  destruction  of  buildings  by  a  tenant  are  measured 
by  the  injury  to  the  reversionary  interest  of  the  landlord,  which  is 
to  be  estimated  with  reference  to  the  time  when  the  landlord  would 
become  or  had  become  entitled  to  the  possession  of  the  premises.  This 
is  apparent,  as  the  actual  injury  to  the  landlord  in  case  of  a  lease 
for  a  long  term  of  years  might  be  a  very  trivial  one,  because  the 

20.  Bedlow  v.  New  Tork  Floating  2.  Clemenoe  v.  Steere,  1  R.  L  272, 53 

Dry-Dock  Co.,  112  N.  Y.  263, 19  N.  E.  Am.  Dec.  621. 

800,  2  L Ji.A.  629.  3.  Davenport  y.  Magoon,  13  Ore.  3, 

1.  Van  Ness  v.  Pacard,  2  Pet.  137,  4  Pac.  299,  57  Am.  Rep,  1. 

7  U.  S.  (L.  ed.)  374;  Bass  v.  Metro-  4.  Bass  v.  Metropolitan  West  Side 

politan  West  Side  El.  R.  Co.,  82  Fed.  El.  R.  Co.,  82  Fed.  857,  53  U.  S.  App. 

857,  53  U.  S.  App.  542,  27  C.  C.  A.  542,  27  C.  C.  A.  147,  39  LJEI.A.  711; 

147,  39  L.R.A.  711;  Abel  v.  Wuesten,  Bernard's  Case,  Pre.  Ch.  454.  2  Vem. 

141  Ky.-766, 133  S.  W.  774,  Ann.  Cas.  738,  Eq.  Cas.  Abr.  399,  9  Eng.  Rul. 

1912C  389 ;  Winston  v.  Franklin  Acad-  Cas.  488. 

emy,  28  Miss.  118,  61  Am.  Dec.  540;  5.  Bass  v.  Metropolitan  West  Side 

aemence  v.  Steere,  1  R.  I.  272,  53  Am.  El.  R.  Co.,  82  Fed.  857,  53  U.  S.  App. 

Dec.  621.  542,  27  a  C.  A.  147,  39  IiJt.A.  71L 
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buildings  during  that  time  might  have  been  destroyed  by  decay.* 
Where  the  right  of  the  landlord  to  the  possession  of  the  demised 
premises  has  been  accelerated  by  a  forfeiture  of  the  term,  which 
has  been  asserted  by  him,  the  loss  in  the  rental  value  of  the  prem* 
ises  through  the  tenant's  wrongful  removal  or  destruction  of  buildings 
has  been  held  recoverable  by  the  landlord  as  damages.' 

225.  Alteration  of  Buildings. — ^It  was  the  rule  of  the  early  common 
law  that  any  alteration  of  the  buildings  on  leased  premises  by  a  ten- 
ant for  years  was  waste,  regardless  of  whether  the  alteration  was  bene- 
ficial to  the  owner  of  the  reversion.*  And  many  of  the  modem  cases 
are  practically  in  accord  with  this  old  common  law  rule.*  Some  of 
the  modern  cases,  however,  take  the  view  that  in  order  for  alterations 
in  a  building  by  a  tenant  for  years  to  constitute  waste  they  must  be 
of  a  material  and  permanent  character  and  must  so  change  the  prop- 
erty as  to  depreciate  the  value  of  the  remainder.^*  It  seems  that 
greater  latitude  is  allowed  a  life  tenant  in  making  alterations  than 
is  allowed  a  tenant  for  years;  ^^  so  it  seems  that  where  the  lease  is 
for  a  very  long  term  of  years  the  lessee  will  be  allowed  greater  lati- 
tude in  making  alterations  than  in  leases  for  short  terms.**  Where 
there  is  an  express  provision  in  the  lease  regarding  alterations  in  the 
buildings  it  will  control  the  rights  of  the  parties  in  this  respect/* 
and  it  has  been  held  that  where  the  lease  expressly  prohibits  altera- 
tions to  be  made,  the  court  will  enjoin  the  making  of  alterations 
though  the  landlord  may  not  be  able  to  show  that  the  proposed  altera- 
tions will  be  harmful.**  On  the  other  hand,  it  has  been  held  that 
the  word  "alterations"  as  so  used  includes  only  something  constituting 
a  substantial  change  in  the  building,  and  accordingly  it  has  been  held 
that  merely  boring  a  small  hole  in  the  floor  to  admit  the  passage 
of  electrical  wires  to  a  mechanical  piano  is  not  an  alteration  within 
the  meaning  of  a  provision  prohibiting  alterations  to  be  made.** 

226.  Use  of  Walls  of  Buildings  for  Signs,  etc. — It  is  the  well  recog- 
nized general  rule  that  in  the  absence  of  express  provision  to  the  con- 

6.  Winston  V.  Franklin  Academy,  28  Notes:  69.  Am.  Deo.  71;  Ann.  Cas. 
Miss.  118,  61  Am.  Dec.  540.  1912C  392. 

7.  Winston  v.  Franklin  Academy,  28  10.  Note:  Ann.  Cas.  1912C  393. 
Miss.  118,  61  Am.  Dec.  640.    As  to  for-  11.  Cawker  v.   Trimmel,   155   Wis. 
f eitures  generally,  see  infra,  par.  631  108, 143  N.  W.  1046,  Ann.  Cas.  1915C 
et  seq.  1005. 

8.  Notes:  64  L.R.A.  657;  Ann.  Cas.  12.  Note:  Ann.  Cas.  1912C  392. 
1912C  392.  13.  Note:  Ann.  Cas.  1912C  394. 

9.  Parkman  v.  Aicardi,  34  Ala-  393,  14.  Cawker  v.  Trimmel,  155  Wis. 
73  Am.  Dec.  457;  Abel  v.  Wnesten,  141  108, 143  N.  W.  1046,  Ann.  Cas.  1915C 
Ky.  766,  133  S.  W.  774,  Ann.  Cas.  1005. 

1912C  389;  Maddox  v.  White,  4  Md.       15.  Cawker   v.    Trimmel,   155   Wis. 
72,  59  Am. 'Dec.  67;  Cawker  v.  Trim-  108, 143  N.  W.  1046,  Ann.  Cas.  1916C 
mel,  155  Wis.  108,  143  N,  W.  1046.   1006, 
Ann.  Cas.  1915C  1005. 
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trary^  a  lease  of  a  building  or  a  part  thereof  for  business  purposes, 
including  the  outside  walls,  gives  the  lessee  the  exclusive  right  to  the 
use  of  the  outside  walls  of  that  portion  of  the  building  covered  by 
his  lease,  for  advertising  purposes.**  On  the  other  hand,  the  lessee 
of  a  part  of  a  building  has  no  right  to  occupy  with  signs  or  for  any 
other  purpose  the  outside  wall  not  inclosing  his  part  of  the  leased 
premises,*'  and  where  there  are  different  tenants  of  the  several  sto- 
ries or  floors  of  a  building  the  tenant  of  one  floor  has  the  right  to 
prevent  the  tenant  of  another  floor  from  placing  signs  upon  the  walls 
outside  of  his  story  or  floor.**  The  tenant  of  a  part  of  a  building 
has  no  right  to  place  signs  upon  the  walls  outside  of  his  part  of  the 
building  so  as  to  obstruct  the  light  from  a  tenant  of  another  part 
of  the  building.**  As  a  corollary  of  the  right  of  the  tenant  of  a  part 
of  a  building  to  use  the  outside  of  the  inclosing  walls  for  signs,  the 
landlord  has  no  right  to  place  signs  upon  such  part  of  the  walls,** 
but  on  the  other  hand,  the  landlord  ordinarily  has  the  right  to  use 
for  advertising  purposes  the  outside  walls  of  the  building  not  included 
in  the  part  leased  to  a  tenant*  A  lease  of  a  part  of  a  single  story 
building,  specifically  describing  the  premises  as  a  store  and  basement, 
does  not  preclude  the  lessor  from  erecting  a  billboard  on  the  roof  for 
advertising  purposes,  which  does  not  interfere  with  the  lessee's  occu- 
pancy, where  the  lease  imposes  upon  the  lessor  the  duty  of  making 
repairs,  and  prohibits  the  lessee  from  making  any  alterations  without 
the  lessor's  consent.*  It  has  been  held  that  a  lessee  of  a  room  in  a 
building  is  not  entitled  to  remove  a  'Tor  Rent"  sign  placed  on  the 
outside  of  the  window  after  he  has  given  notice  of  intention  to  quit, 
but  before  the  expiration  of  the  term  for  which  he  has  paid  rent,  at 
least  where  he  violated  his  contract  by  failing  to  give  the  notice  the 
specified  time  before  the  date  fixed  for  leaving.*    A  tenant  has  no 

16.  Broads  ▼.  Mead,  159  Cal.  765,  Salinger  ▼.  North  American  Woolen 
116  Pac.  46,  Ann.  Cas.  1913C  1125;  Mills  Co.,  70  W.  Va.  161,  73  S.  K 
Snvder  v.  Kulesh,  163  la.  748,  144  N.   312,  39  L.R.A.(N.S.).350. 

W.  306,  Ann.  Cas.  1916C  481,  L.R.A.       18.  Broads  v.  Mead,  159  Cal.  766, 

1915B  1057;  LoweU  v.  Strahan,  146  116  Pac.  46,  Ann.  Cas.  1913C  1125. 
Mass.  1, 12  N.  E.  401, 1  A.  S.  R.  422;       Note:  Ann.  Cas.  1912C  1128. 
Forbes  v.  Gorman,  159  Mich.  291,  123       19.  Note:  Ann.  Cas.  1912C  1129. 
N.  W.  1089,  134  A.  S.  R.  718,  25       20.  Riddle  v.  Littlefield,  53  N.  H. 

L.R.A.(N.S.)  318;  Riddle  v.  littlefield,  503,  16  Am,  Rep.  388. 
53N.  H.  503, 16  Am.  Rep.388;  Salin^       Notes:    39    L.R.A.(N.S.)    351;    12 

ger  V.  North  American  Woolen  Mills  Ann.  Cas.  41 ;  Ann.  Cas.  1916C  483. 
Co.,  70  W.  Va.  151,  73  S.  E.  312,  39       1.  Forbes  v.  Gorman,  159  Mich.  291, 

L.R.A.(N.S.)  350.  123  N.  W.  1089,  134  A.  S.  R.  718,  25 

Notes:  53  Am.  Rep.  354;  39  L.R.A.  L.R.A.(N.S.)  318. 
(N.S.)    350;    L.R.A.1915B    1057;    12       Notes:  39  L.R.A.(N.8.)  351;  Ann. 

Ann.  Cas.  41;  Ann.  Cas.  19iaC  1127;  Cas.  1912C  1129. 
Ann.  Cas.  1916C  482.  2.  McNair  v.  Ames,  29  tl.  L  45,  68 

17.  Broads  v.  Mead,  159  Cal.  765,  Atl.  950,  16  Ann.  Cas.  1208. 

116  Pac  46,  Ann.  Cas.  1913C  1125 :       8.  Whipple  v.  Gorsnch,  82  Ark.  252, 
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right  80  to  exercise  his  privilege  of  placing  signs  on  the  walls  of  the 
building  as  to  cause  material  injury  to  the  building;  thus  a  tenant 
has  no  right  to  drive  or  insert  wooden  plugs  into  a  brick  wall  to 
which  to  attach  a  sign  if  this  would  do  considerable  damage  to  the 
wall.*  A  privilege  given  the  lessee,  in  a  lease  of  the  basement  and 
first  floor  of  a  building  for  business  purposes,  to  maintain  signs  on 
the  top  or  roof  of  the  building  if  they  do  not  interfere  with  the 
rights  of  other  tenants  in  the  building,  is  personal  to  the  lessee  to 
advertise  his  business,  and  cannot  be  conferred  by  him  on  another 
for  the  purpose  of  advertising  a  different  business.^  If  the  lessee  is 
prohibited  by  statute  from  assigning  or  transferring  any  interest  in 
the  demised  premises  without  the  assent  of  the  landlord,  it  has  been 
held  that,  as  against  his  landlord,  and  without  his  assent,  the  lessee 
has  no  right  to  let  or  transfer  to  a  third  person  the  privilege  of  using 
the  wall  of  the  demised  building  for  advertising  purposes.*  On  the 
other  hand,  it  has  been  held  that  a  lessee's  agreement  to  allow  a 
third  person  to  place  a  sign  upon  the  outside  wall  of  the  leased  build- 
ing for  a  certain  time  creates  a  license  merely  and  is  not  a  breach 
of  his  covenant  not  to  underlet  any  part  of  the  premises.' 

227.  Implied  Restrictions  as  to  Use;  Fraud. — The  purpose  for 
which  the  demised  building  was  designed  or  constructed  is  an  impor- 
tant and  may  be  a  controlling  element  in  determining  what  implied 
restrictions  are  placed  upon  the  lessee  as  to  its  use,^  and  though  the 
tenant  may  as  a  general  rule  use  the  premises  for  any  lawful  pur- 
pose in  the  absence  of  express  restrictions  in  the  lease,  he  has  no 
right  to  use  them  for  a  purpose  not  contemplated  by  the  parties  and 
materially  different  from  that  for  which  they  were  apparently  in- 
tended, the  law  impljdng  an  obligation  on  the  part  of  the  lessee  that 
the  premises  are  to  be  used  in  a  reasonable  and  proper  manner,  having 
regard  to  their  character  and  the  purpose  for  which  they  were  evi- 
dently intended.*  A  provision  in  a  lease  authorizing  the  use  of  the 
premises  for  a  specified  purpose  is  generally  regarded  as  permissive 
instead  of  restrictive  and  does  not  limit  the  use  of  the  premises  by 
the  lessee  to  such  purpose.  ^^    Thus  a  lease  in  ordinary  form  author- 

101  S.  W.  736,  12  Ann.  Caa.  38,  10  12  N.  E.  401,  1  A.  S.  R.  422. 

L.RA.(N.S.)  1133.  Note:  13  L.R.A.(N.S.)  587. 

4.  Hay  man  v.  Round,  82  Neb.  598,  As  to  subletting  generally,  see  infra, 
118  N.  W.  328,  45  L.R.A.(N.S.)  623.  par.  373  et  seq. 

Note:  Ann.  Cas.  1916C  483.  8.  Note:  21  Ann.  Cm.  896. 

5.  Forbes  v.  Gorman,  159  Mich.  291,  9.  Reed  v.  Lewis,  74  Ind.  436,  39 
123  N.  W.  1089,  134  A.  S.  R.  718,  25  Am.  Rep.  88 ;  McCreig  v.  Lalonde,  23 
L.R.A.(N.S.)  318.  Ont.  L.  Rep.  312,  21  Ann.  Cas.  893. 

6.  Louisville  Gunning  System  y.  Notes:  3  L.R.A.  580;  21  Ann.  Cas. 
Parks,  126  Ky.  532, 104  S.  W.  331, 13  895. 

L.R.A.(N.S.)  587  and  note.  10.  Burr  v.  Spencer,  26  Conn.  159, 

7.  Lowd^  ▼•  Strahan,  145  Mass.  1,   68  Am.  Dee.  379;  Hayton  y.  Seattle 
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izing  the  lessee  to  quarry  stone  does  not  restrict  the  use  of  the  prem- 
ises to  quarry  purposes.**  Stipulations  as  to  the  condition  in  which 
the  property  is  to  be  surrendered  at  the  expiration  of  the  term  have 
no  relation  to  the  intermediate  occupation,  and  raise  no  presumption 
or  restriction  as  to  the  use  to  be  made  of  the  land  during  the  term.*' 
If  a  tenant  fraudulently  misrepresent  the  purposes  for  which  he 
intends  to  use  the  premises,  knowing  that  the  lessor  would  not  lease 
them  for  the  purpose  to  which  he  in  fact  desires  to  put  them,  this 
may  constitute  a  fraud,  entitling  the  lessor  to  relief, *•  and  it  has 
been  held  that  if  a  tenant  who  has  occupied  a  building  for  a  certain 
purpose  secures  a  renewal  of  his  lease,  intending  at  the  time  to  put 
the  premises  to  another  use  and  knowing  that  if  such  purpose  is  dis- 
closed the  landlord  will  not  enter  into  the  contract,  a  court  of  equity 
will,  upon  the  ground  of  fraud,  restrain  such  a  use  of  the  building.** 

228.  Words  Descriptive  of  Character  of  Premises  as  Restriction. — 
Words  in  a  lease  descriptive  merely  of  the  premises  demised  are  not 
regarded  as  a  restriction  upon  the  use  of  the  premises.**  Thus  a 
description  in  a  lease  of  the  premises  or  a  part  thereof  as  a  "barroom" 
has  been  held  merely  descriptive  of  what  was  leased  and  not  a  cove- 
nant on  the  part  of  the  tenant  to  conduct  the  business  of  keeping  a 
barroom ;  **  so  where  the  premises  are  leased  in  general  terms,  and  are 
described  by  metes  and  bounds,  the  subsequent  words  "containing  a 
certain  steam  sawmill  and  dwelling  house"  do  not  confine  the  use  of 
the  premises  to  the  requirements  of  the  sawmill,*'  and  the  fact  that 
the  premises  are  described  in  the  lease  as  a  certain  hotel  does  not 
necessarily  restrict  the  tenant  to  the  use  of  the  premises  as  a  hotel.*® 

229.  Express  Restrictions  as  to  Use  of  Premises. — The  parties  to 
a  lease  may  by  express  provisions  therein  restrict  the  general  rights 
of  the  lessee  as  regards  the  use  of  the  demised  premises.*'  It  is  per- 
fectly legitimate  for  the  lessor  to  control  the  use  of  his  property,  and 
he  may  insert  such  conditions  in  his  lease  with  reference  thereto  as 
he  pleases,  and  it  is  not  for  the  lessee  to  say  that  tiiey  are  unreason- 
Brewing,  ete.,  Co.,  66  Wash.  248,  119  Ind.  433,  39  Am.  Rep.  88;  Vancouver 
Pae.  739,  37  L.R.A.(N.S.)  432.  Breweries  v.  Dana,  52  Can.  Sup.  Ct. 

11.  Burr  V.  Spencer,  26  Conn.  159,   134,  Ann.  Cas.  1916B  1023. 

68  Am.  Dec.  379.  16.  Lawrence  v.  White,  131  Ga.  840, 

12.  Gallagher  v.  Shipley,  24  Md.  418,  63  S.  E.  631,  15  Ann.  Cas.  1097,  19 
87  Am.  Dec.  611.    As  to  covenants  with   L.R.A.(N.S.)  966. 

respect  to  the  redelivery  of  the  prem-  17.  Reed  v.  Lewis,  74  Ind.  433,  39 

ises  on  the  expiration  of  the  term,  gen-  Am.  Rep.  88. 

erally,  see  infra,  par.  276  et  seq.  18.  Vancouver  Breweries  ▼.  Dana,  52 

13.  McCuaig  v.  Lalonde,  23  Ont.  L.  Can.  Sup.  Ct.  134,  Ann.  Cas.  1916B 
Rep.  312,  21  Ann.  Cas.  893.  1023. 

14.  Parkman  v.  Aicardi,  34  Ala.  3P3,  19.  Chandler  v.  Hart,  161  Cal.  405, 
73  Am.  Dec.  457.  119  Pac.  616,  Ann.  Cas.  1913B  1094; 

15.  Lawrence  v.  White,  131  Ga.  840,  Godfrey  v.  Black,  39  Kan.  193, 17  Pac 
63  S.  E.  631,  15  Ann.  Cas.  1097,  19  849,  7  A.  8.  R.  544. 
L.R.A.(N.S.)  966;  Reed  v.  Lewis,  74 
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able  or  finical.*^  Thus  it  is  well  settled  ibsi  a  covenant  by  a  lessee 
not  to  carry  on  a  particular  business,  or  not  to  carry  on  any  business 
except  a  business  named,  on  the  leased  premises,  is  binding  and  may 
be  enforced,^  and  a  restriction  against  the  use  of  the  demised  prem- 
ises for  any  other  purpose  than  a  plumbing  business  has  been  held 
to  prevent  the  use  of  the  premises  for  the  general  business  of  an 
electrician.*  In  case  of  a  lease  of  premises  to  be  used  for  a  ''saloon'* 
or  for  ''saloon  purposes/'  while  this  contemplates  the  sale  of  intoxi- 
cating liquors,  it  does  not  restrict  the  tenant's  use  of  the  premises  for 
the  sale  of  such  liquors  only,  but  he  may  use  them  for  the  sale  of 
soft  or  nonintoxicating  drinks,  cigars,  etc.'  On  the  other  hand,  the 
terms  "bar"  and  "barroom"  seem  to  have  a  more  restrictive  meaning 
than  "saloon/'  and  by  the  weight  of  authority  mean  a  place  from 
which  intoxicating  liquors  are  to  be  sold.^ 

230.  Restriction  as  to  Purchase^  Use  or  Sale  of  Articles  of  Particu- 
lar Manufacture. — A  provision  sometimes  inserted  in  a  lease  is  one 
restricting  the  sale  by  the  lessee  of  articles  of  a  certain  class  to  those 
manufactured  by  or  purchased  from  the  lessor  or  some  particular 
third  person.  Such  a  provision  is  regarded  as  valid  and  not  subject 
to  the  objection  that  it  is  against  public  policy  as  an  unreasonable 
restraint  of  trade,^  and  it  has  been  held  that  where  a  lease  provides 
that  no  beer  save  that  of  a  particular  manufacture  shall  be  sold  on 
the  premises,  the  fact  that  the  excepted  beer  cannot  be  lawfully 
obtained  does  not  annul  the  restrictive  clause  of  the  lease,  when  the 
fact  that  such  beer  could  not  be  lawfully  obtained  was  known  to  both 
parties  when  the  lease  was  made.*  In  case  of  a  lease  of  lots  in  the 
grounds  of  a  camp  meeting  association, -it  would  seem  that  by  an 
express  provision  in  the  lease  the  lessee  may  be  required  to  purchase 
his  supplies  exclusively  from  the  lessor,  but  to  impose  such  a  restric- 
tion on  the  tenant  some  covenant  or  condition  to  that  effect  must  be 
found  in  the  lease,  otherwise  the  dominion  of  the  tenant  is  as  absolute 
during  the  demised  term  as  that  of  the  owner  previous  to  the  demise, 
and  it  has  been  held  that  power  to  adopt  a  regulation  requiring  lessees 

20.  Denecke  v.  MiUer,  142  la.  460,  v.  Acme  Coal  Co.,  19  Wyo.  18, 113  Pac. 
119  N.  W.  380,  19  Ann.  Cas.  W9.  788,  117  Pac.  132,  Ann.  Caa.  191i5JB 

1.  Ferris  v.  American  Brewing  Co.,  258,  34  L.R.A.(N.S.)  773. 

155  Ind.  539,  58  N.  E.  701,  52  L.R.A.  4.  Greil  Bros.  Co.  v.  Mabson,  179 

305;  Denecke  v.  Miller,  142  Ta.  486,  Ala.  444,  60  So.  876,43  L.R.A.(N.S.) 

119  N.  W.  380,  19  Ann.  Cas.  949.    As  G64. 

regards  contracts  generally  in  restraint  5.  Ferris  v.  American  Brewing  Co., 

of  trade,  see  Cohtraots,  vol.  6,  p.  785  156  Ind.  539,  58  N.  E.  701,  52  L.R.A. 

et  seq.  305. 

2.  Denecke  v.  Miller,  142  la.  486, 119  6.  Joseph    Schlitz   Brewing   Co.    v, 
N.  W.  380, 19  Ann.  C&s.  949.  Nielsen,  77  Neb.  868,  110  N.  W.  746. 

3.  O'Bryne  v.  Hurly,  161  Ala.  620,  8  L.R.A.(N.S.)  494  and  note. 
60  So.  83,  23  L.R.A.(N.S.)  496;  Hecht 

R.  C.  L.  Vol.  XVI.-47.       737 
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of  lots  to  purchase  all  supplies  from  the  lessor  is  not  reserved  to  an 
association  organized  for  the  maintenance  of  a  camp  meeting  by  a 
provision  in  the  leases  that  the  lessee  shall  keep  and  perform  all  sucb 
conditions  or  rules  as*  the  lessor  shall  from  time  to  time  impose,  since 
such  requirement  is  not  reasonable.'  Since  a  landlord  has  the  right 
CO  control  the  tlse  and  enjoyment  of  the  premises  by  his  lessees,  ii 
iv^ould  seem  on  principle  that  he  would  incur  no  liability  to  third 
persons  by  reason  of  the  insertion  of  restrictions  in  his  lease  as  to 
the  use  and  enjoyment  of  the  premises,  though  such  restrictions  may 
result  in  the  prevention*  of  the  tenant  from  entering  into  contract 
relations  with  a  third  person,^  and  it  has  been  held  that  an  injunction 
will  not  lie  on  behalf  of  an  electric  light  company  to  prevent  a  prop- 
erty owner  from  requiring  tenants  to  discontinue  such  company's 
service  and  utilize  that  of  a  rival,  if  the  requirement  is  made  only 
of  tenants  whose  leases  are  about  to  terminate,  so  that  the  change  of 
service  is  made  a  condition  of  renewal.*  Where  the  rule  prevails  that 
a  person  not  a  party  to  a  contract,  but  for  whose  benefit  it  was  executed, 
may  enforce  his  rights  under  the  same,^®  it  has  been  held  that  a 
person  for  whose  benefit  a  stipulation  in  a  lease  was  clearly  under- 
stood to  be  made  against  the  sale  on  the  demised  premises  of  any 
beer  of  any  other  makers  than  such  third  person  can  enforce  the 
stipulation  though  he  was  not  a  party  to  the  lease,  and  that  an  injuno- 
tion  against  the  violation  of  the  stipulation  may  be  had  at  the  suit 
of  such  third  person,  since  the  remedy  at  law  would  be  inadequate.** 
231.  By  and  against  Whom  Restriction  or  Covenant  Enforceable. — 
As  a  general  rule  covenants  respecting  the  manner  in  which  the  prem- 
ises are  to  be  used  by  the  lessee  touch  or  concern  the  thing  demised 
to  such  an  extent  that  they  run  with  the  land  and  may  be  enforced 
by  the  transferee  of  the  reversion ;  **  such  as  a  covenant  to  use  the 
premises  in  an  orderly  and  proper  manner,*'  or  to  cultivate  the  lands 
in  a  particular  manner.**  While  the  covenants  in  a  lease  are  not 
binding  upon  a  sublessee  personally,  nevertheless  a  sublessee  takes 
only  the  title  of  the  lessee  with  like  limitations  and  restrictions,  and 

7.  Thousand  Island  Park  Ass'n   v.   6,  p.  882  et  seq. 

Tucker,  173  N.  Y.  203,  65  N.  E.  975,  60       11.  Ferris  v.  American  Brewing  Co., 
L.R.A.  786.  155  Ind.  539,  58  N.  E.  701,  52  LJI.A. 

8.  Note :  L.R.A.1916A  815.  305. 

As  to  interference  with  contract  re-  12.  Northern   Pao.   R.   Go.  ▼.  Mo* 

lations   generally,   see   Interperencb,  Clure,  9  N.  D.  73,  81  N.  W.  62,  47 

vol.  15,  p.  52  et  seq.  L.R.A.  149. 

9.  People's  Land,  etc.,  Co.  v.  Beyer,  Note :  Li.RA.1915C  221. 
161  Wis.  349,  154  N.  W.  382,  L.R.A.  13.  Note:  L.R.A.1915C  221. 
1916B  813  and  note.  14.  Northern  Pac.  R.  Co.  v.  McClure, 

10.  Generally  as  to  the  enforcement  9  N.  D.  73,  81  N.  W.  52,  47  LJI.A. 
of  contract  by  person  for  whose  benefit  149. 

ii  was  entered  into,  see  Contracts,  vol.       Note:  L.R.A.1015C  221« 

738 


16  B.  C.  L.        LANDLORD  AND  TENANT.  §  232 

hence  a  restriction  in  a  lease  on  the  mannfr  of  using  the  property 
operates  to  restrict  the  use  which  a  sublessee  may  make  of  the  prop- 
erty.^' Likewise  such  restrictions  are  binding  upon  the  assignee  of 
the  lessee.^*  Even  though  .the  covenant  id  not  of  a  character  to  run 
with  the  land,  in  the  strict  legal  technical  sense  of  those  terms,  yet 
if  it  be  of  a  character  to  create  a  right  and  an  equity  in  favor  of  the 
lessor,  and  those  claiming  in  his  right,  as  against  those  holding  and 
occupjring  the  land,  a  court  of  equity  will  assume  jurisdiction  and 
administer  relief.^'  The  mere  waiver  by  a  lessor  of  a  condition  in 
the  lease  against  assigning  the  term  does  not  waive  other  conditions 
governing  the  character  of  the  business  which  may  be  carried  on  on 
the  premises.  ^^  So  the  consent  of  a  lessor  •to  the  assignment  of  the 
leasehold  estate  to  a  railroad  company  does  not  constitute  a  consent 
on  his  part  to  the  use  of  the  property  for  railroad  purposes  inconsistent 
with  the  covenants  and  conditions  in  the  lease,  where  there  are  other 
purposes  for  which  the  premises  may  be  used  by  the  railroad  com- 
pany not  inconsistent  with  the  terms  of  the  lease.^^.  Where  the  original 
lease  contains  restrictions  upon  the  use  of  tibte  premises  by  the  lessee 
and  provides  for  a  forfeiture  of  the  lease  in:  i  case  of  a  violation  of  a 
restriction,  it  has  been  held  that  if  the  leasee  isublets',  he  may  enjoin 
the  sublessee  from  using  the  premises  in  violation  of  the  cestrictioQ 
of  which  the  sublessee  had  notice,  though  the  sublease  contained  no 
restriction  as  to  use,  the  original  lessor  having  threatened  to  forfeit 
the  original  lease  if  thcj  violation  of  the  restriction  should  be^ 
continued.** 

232.  Injunction  to  Prevent  Improper  Use  of  Leased  Premises  Gen^^ 
erally* — ^The  preventive  jurisdiction  of  a  court  of  equity  by  injunctioj* 
is  frequently  invoked  between  landlord  and  tenant  for  the  better  pro- 
tection of  Uieir  relative  rights  in  the  demised,  premises,  and  it  isr 
recognized  that  a  landlord,  by  injunction,  may  restrain  injuries  to 
his  property,  committed  or  about  to  be  committed  by  his  tenant,  when 
for  similar  acts  by  a  stranger  he  could  not  have  such  relief,  and  may 
ordinarily  restrain  his  tenant  from  committing  acts  which  fall  under 
the  general  classification  of  waste.^     Thus  a  court  of  equity  will 

16.  See  infra,  par.  381.  Co.,  70  Md.  493,  17  Atl.  372,  3  L.R.A. 

16.  German-American  Sav.  Bank  v.   579. 

GoUmer,  155  Cal.  683,  102  Pac.  932,  18.  German-American  Sav.  Bank  v. 

24    L.R.A.(N.S.)    1066;    Newbold    v.  GoUmer,  155  Cal.  683, 102  Pac.  932,  24 

Peabody  Heights  Co.,  70  Md.  493,  17  L.R  A.(N.S.)  1066  and  note. 

Atl.  372,  3  LR.A.  579;  Miller  v.  Pres-  19.  Bass  v.  Metropolitan  West  Side 

<»tt,  163  Mass.  12,  39  N.  E.  409,  47  EL  R.  Co.,  82  Fed.  857,  53  U.  S.  App. 

A.  S.  R.  434.  542,  27  C.  C.  A.  147,  39  LJl.A.  711. 

Note :  3  L.R.A.  580.    See  infra,  par.  20.  Ft.  Worth  Driving  Club  v.  Ft. 

319  et  seq.,  as  to  assignments  gener-  Worth  Fair  Ass'n,  103  Tex.  24,  122 

ally.  S.  W.  254,  Ann.  Caa.  1912D  67. 

17.  Newbold    ▼.    Peabody    Heights  1.  Bass  v.  Metropolitan  West  Side 
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restrain  a  lessee  from  making  such  material  alterations  as  would 
change  the  nature  of  the  demised  building,*  and  a  lessee  will  be 
restrained  from  tearing  down  a  building  upon  the  demised  premises 
even  though  he  may  intend  to  erect  a  new  and  better  one  in  its 
place.*  Injunctions  to  stay  or  prevent  waste  have  been  held  to  be 
proper,  regardless  of  the  question  as  to  whether  the  damages  threatened 
^ould  be  irreparable,  and  without  reference  to  the  solvency  or  in- 
solvency of  the  party  sought  to  be  enjoined.*  The  landlord's  right 
to  injunctive  relief  is  not,  however,  restricted  to  acts  of  his  tenant 
which  may  constitute  legal  waste,  but  it  is  a  general  rule  that  whenever, 
under  the  terms  of  a  lease,  the  lessee  is  restricted  to  the  use  of  the 
demised  premises  in  a  particular  manner  or  for  a  specified  purpose, 
a  violation  of  the  covenant  by  the  use  of  the  premises  in  a  different 
manner  or  for  another  purpose  affords  ground  for  the  interposition  of 
equity  by  injunction.  And  in  all  such  cases  a  court  of  equity  is 
regarded  as  the  appropriate  forum  for  administering  relief,  the  juris- 
diction being  based  in  part  upon  principles  analogous  to  those  which 
govern  the  equitable  remedy  of  specific  performance,  and  in  part 
upon  the  necessity  of  preventing  a  constantly  recurring  grievance 
resulting  from  the  continuous  breach  of  the  covenant,  which  can- 
not be  adequately  compensated  by  an  action  for  damages.^  Thus 
where  premises  are  leased  to  be  used  exclusively  for  a  post  office  the 
lessor  is  entitled  to  restrain  their  use  for  a  liquor  store,^  and  it  has 
been  held  that  equity  will  enjoin  a  lessee  from  subletting,  on  the 
ground  of  fraud,  where  the  lessee,  who  had  occupied  the  premises 
during  a  former  term  as  a  drug  store,  obtained  a  new  lease  at  the 
instance  of  the  sublessees  for  the  purpose  of  subletting  the  premises 
to  them  to  use  in  retailing  spirituous  liquors,  without  informing  the 
lessor  of  the  use  to  be  made  of  the  premises,  and  knowing  that  the 
lessor  would  not  rent  them  for  that  purpose.^    Where  a  lease  for  a  long 

El.  R.  Co.,  82  Fed.  857,  53  U.  S.  App.  4.  Brigbam  v.  Overatreet,  128  Ga. 

542,  27  C.  C.  A.  147,  39  L.R.A.  711;  447,  57  S.  E.  484,  11  Ann.  Cas.  75, 

Wndfl  V  Layton,  1  Del.  Ch.  220,  12  10  L.R.A.(N.S.)  452. 

Am.  Dec.  91;  Brigham  v.  Overstreet,  5.  Ferris  v.  American  Brewing  Co., 

128  Ga.  447,  57  S.  E.  484,  11  Ann.  155  Ind.  539,  58  N.  E.  701,  52  L.R.A. 

Cas.  75, 10L.R.A.(N.S.)  452  j  Maddox  305;  Godfrey  v.  Black,  39  Kan.  193, 

V.  White,  4  Md.  72,  59  Am.  Dec.  67;  17  Pac.  849,  7  A.  S.  R.  544;  Maddox 

Hayman  v.  Round,  82  Neb.  598,  118  v.  White,  4  Md.  72,  59  Am.  Dec.  67; 

N.  W.  328,  45  L.R.A.(N.S.)  623;  Da-  Joseph  Schlitz  Brewing  Co.  v.  Niel- 

venport  v.  Magoon,  13  Ore.  3,  4  Pac.  sen,  77  Neb.  868,  110  N.  W.  746,  8 

299,  57  Am.  Rep.  1.  L.R.A.(N.S.)  494. 

Notes:  59  Am.  Dec.  70;  9  Eng.Rul.  Notes:  59  Am.  Dec.  70;  90  A.  S.  R. 

Cas.  494.  643. 

2.  Parkman  v.  Aicardi,  34  Ala.  393,  6.  Maddox  v.  White,  4  Md.  72,  59 
73  Am.  Dec.  457.  Am.  Dec.  67. 

3.  Davenport  v.  Magoon,  13  Ore.  3,  7.  Parkman  v.  Aicardi,  34  Ala.  393, 
4  Pac*  299,  57  Am.  Rep.  1.  73  Am.  Deo.  457.  • 
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term  of  years  contains  a  covenant  for  perpetual  renewal,  it  has  been 
decided  ^at  the  lessee  could  be  restrained  from  tearing  down  a  build- 
ing on  the  premises  only  when  the  security  for  the  rent  would  be 
impaired  by  such  removal.^  It  seems  that  a  lessor  is  entitled  to  an 
injunction  restraining  the  lessee  from  using  the  premises  for  an 
unlawful  purpose,  such  as  a  house  of  prostitution,  though  the  lease 
contains  no  restrictions.*  According  to  the  better  view  the  defendant 
in  an  injunction  suit  has  a  common  law  right  of  action  to  riecover 
damages  for  having  been  enjoined  without  cause  in  addition  to  his 
remedy  on  the  injunction  bond.^*  And  it  has  siccordingly  been  held 
that  a  tenant  who  has  been  jenjoined  without  cause  by  the  landlord 
from  enjoying  the  leased  premises  may,  upbn  the  dissolution  of  the 
injunction,  recover  damages  in  an  action  on  the  case  for  the  injury,  in 
addition  to  his  remedy  on  the  injiiiiction  bond.*^ 

233.  Effect  of  Provision  Authorizing  Forfeiture. — According  to  the 
better  view  the  fact  that  a  lessor  may  have  a  right  to  re-enter  will 
not  preclude  him  from  obtaining  equitable  i*elief  to  prevent  a  for- 
bidden use  of  the  premises.  Presumably,  the  continuance  of  the  lease 
for  the  full  term  is  beneficial  to  the  lessor,  and  he  is  entitled  to  a 
performance  in  accordance  with  the  contract  made.  Upon  this  groiand 
the  mere  re-entry  is  held  to  be  an  inadequate  remedy,  as  it  does  not 
leave  the  lessor  in  as  good  a  position  as  would  the  enforcement  of 
performance  by  the  tenant.**  And  it  has  been  held  that  although  the 
lease  provideia  that  in  case  of  a  violation  of  the  restrictive  clause  the 
rights  of  the  lessee  thereunder  shall  be  forfeited,  ^d  although,  upon 
such. violation,  the  plaintiff  declares  a  forfeiture,  yet,  so  long  as  the 
defendant  refuses  to  recognize  the  forfeiture,  and  remains  in  posses- 
sion under  the  lease,  his  right  to  the  use  of  the  premises  is  to  be 
measured  by  the  lease,  and  the  restrictive  clause  is  enforceable  against 
him.**  Other  cases,  however,  deny  equitable  relief  where  the  lessor 
has  a  right  of  re-entry,  deeming  such  right  ah  adequate  remedy.** 

234.  Rights  as  Regards  Third  Persons. — As  regards  third  persons 
the  rights  of  a  lessee  in  the  use  and  enjoyment  of  the  demised  prem- 
ises can  be  no  greater  than  the  rights  of  the  lessor  under  whom  he 
claims;  the  limits  of  his  rights  are  measured  by  and  cannot  exceed 
the  rights  of  his  lessor.**    Thus  a  lessee  of  water  power  and  a  dam 

8.  Crowe  v.  Wilson,  65  Md.  479,  5  12.  Bodwell  v.  Crawford,  26  Kan. 
Atl.  427,  57  Am.  Rep.  343.  292,  40  Am.  Rep.   306;   Godfrey  v. 

9.  Abhford  v.  Mace,  103  Ark.  114,  Black,  39  Kan.  193,  17  Pae.  849,  7 
146  S.  W.  474,  Ann.  Cas.  1914B  804,  A.  S.  R.  544. 

39  L.R.A.(N.S.)  1104.  Note :  90  A.  S.  R.  643. 

10.  See  iNjUNcnOKS,  vol.  14,  pp.  13.  Joseph  Schlitz  Brewing  Co.  v. 
479,  481  et  seq.                       ^  Nielsen,  77  Neb.  868,  110  N.  W.  746,  8 

11.  Hubble  V.  Cole,  88  Va.  236,  13  LJliA.(N.S.)  494. 

S.  E.  441,  29  A.  S.  R.  716^  13  L.R.A.       14.  Note :  90  A.  S.  R.  643. 
311.  :..!§.  Anderson  v.  Miller,  96  Tenn.  35, 
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has  no  other  or  gieater  rights  in  reE9>ect  to  the  accumulation  of 
water;  or  lowering  the  level  of  the  water,  than  his  lessor  possesses.^* 
So  a  sublessee,  as  regards  the  original  lessor,  has  no  greater  rights 
as  regards  the  use  of  the  demised  premises  than  his  lessor  has.*' 

Effect  of  InabilUy  to  Use  Preivmes  for  Purpose  of  Lease 

235.  In  General. — The  lease  may  provide  that  if  the  lessee  is  unable 
for  specified  reasons  to  use  the  premises  for  the  purposes  intended  he 
may  surrender  or  terminate  the  lease,  and  in  such  a  contingency  the 
lessee  may  terminate  the  lease  and  be  relieved  from  further  liability 
for  rent.*®  So  if  premises  are  leased  to  be  used  for  a  purpose  pro- 
I^ibited  by  law,  the  contract  will  be  illegal  and  the  lessor  cannot 
recover  the  stipulated  rent**  A  landlord,  however,  cannot  be  held  to 
wsurrant  and  indemnify  against  the  ''acts  of  the  law,''  in  the  absence 
of  express  stipulation  to  that  end.  Should  a  tenant  sustain  damage  in 
consequence  of  a  constitutional  police  legislation  adopted  subsequently 
to  his  contract  of  lease,  which  forbids  the  use  of  the  property  rented 
to  a  particular  use  to  which  the  lessee  applies  it,  such  damage  is  injuria 
sine  damno,  which  is  not  compensable.  Such  legislation  could  have 
been  foreseen,  and  does  not  impair  rights  under  the  contract;  and 
a  description  in  a  lease  of  the  premises  or  a  part  thereof  as  a  "bar- 
room," theater  or  the  like  does  not  constitute  a  covenant  on  the  part 
of  the  lessor  that  the  law  will  permit  the  lessee  during  the  term  to 
continue  to  use  th^  premises  for  such  purpose.*^  So  it  has  been 
very  generally  held  that  the  enforcement  by  public  officers  of  police 
restrictions  oi  conditions  in  regard  to  the  use  of  leased  premises*  doe.^ 
not  amount  to  an  eviction  of  the  tenant. .  And  it  has  been  suggested 
thai  a  basic  principle  on  which  these  rulings  may  rest  is  that  to 
constitute  a  constructive  eviction  by  the  landlord  the  act  complained 
of  must  have  been  done  by  the  landlord  or  by  his  procurement,  with 
the  intention  and  eflfect  (or  perhaps  with  the  natural  effect)  of  depriv- 
ing the  lessee  of  the  use  .and  enjoyment  of  the  demised  premises,  in 
whole  or  in  part.*  So  one  who  leases  a  building  without  any  cove- 
nant, express  or  impUed,  that  it  is  fit  for  a  particular  use,  and  pro- 

33  S.  W.  615,  54  A.  S.  R.  812,  31  leases  for  illegal  purposes. 

L.R.A.    604;    Smith    v.   Youmaus,   96  20.  Lawrence  v.  White,  131  Qa.  840, 

Wis.  103,  70  N.  W.  1115,  65  A.  S.  R.  63  S.  E.  631,  15  Ann.  Cas.  1097,  19 

30,  37  L.R.A.  286.  L.R.A.(N.S.)  966. 

16.  Smith  V.  Toamans,  96  Wis.  103,  1.  Lawrence  v.  White,  131  Ghu  B40, 
70  N.  W.  1115,  65  A.  S.  R.  30,  37  63  S.  E.  631,  15  Ann.  Cas.  1007,  19 
L.R.A.  285.  L.R.A.(N.S.)  966;  Taylor  v.  Pinnigan, 

17.  See  infra,  par.  381.  189  Mass.  568,  76  N.  E.  203,  2  L.R.A. 

18.  Note:  15  Ann.  Cas.  1104.  (N.S.)  973. 

See  infra,  par.  625  et  seq.,  as  to       Note:  2  L.R.A. (N.S.)  973. 
options  to  terminate  lease  generally.       See  supra,  par.  181,  as  to  evietian 

19.  See  supra,  par.  45  et  8eq.|  m  to   through  acts  of  government 
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ceeds  to  use  it  aa  a  place  of  public  amusement,  is  not  constructively 
evicted  by  a  requirement  of  the  public  officials,  under  statutory  author- 
ity, that  additional  exits  shall  be  provided,  which  he  cannot  comply 
with,  in  consequence  of  which  his  license  is  revoked.'  Likewise  where 
the  lessee  agrees  to  make  all  alterations  in  the  demised  premises  leased 
for  a  moving  picture  theater  required  by  the  state  authorities,  his 
liability  for  rent  is  not  affected  by  a  revocation  of  his  license  for  the 
failure  to  make  required  alterations.*  One  leasing  a  portion  of  a 
building  for  a  moving  picture  show  cannot,  upon  surrendering  the 
lease,  recover  from  the  lessor  rent  paid  in  advance,  and  for  a  time  when 
he  had  no  use  of  the  premises,  and  the  cost  of  necessary  alterations, 
upon  the  refusal  of  the  police  department  to  permit  him  to  operate 
the  establishment  for  the  intended  purpose  because  it  lacked  the  fire 
escapes  prescribed  by  the  municipal  ordinances,  on  the  theory  that 
the  lessor  knew  that  the  building  could  not  be  used  for  the  purpose 
intended,  and  neglected  to  inform  him  of  the  fact.^  On  the  other 
hand,  it  has  been  held,  that  a  lessee  of  premises  ''to  be  used  and 
occupied  for  the  purpose  of  a  place  of  amusement  for  the  exhibition 
of  moving  pictures  and  no  other  purposes  whatsoever"  is  relieved  \ 
of  his  obligation  to  pay  rent,  provided  he  quits  the  premises,  where  • 
by  a  law  becoming  operative  after  the  execution  of  the  lease  the 
premises  cannot  be  used  for  the  exhibition  of  moving,  pictures.^ 
Where  premises  are  leased  to  be  used  for  a  particular  purpose  requir- 
ing a  license,  and  the  consent  of  the  lessor  is  required  by  law  to 
the  issuance  of  the  license,  the  lessor's  refusal  to  give  his  consent 
would,  it  has  been  held,  constitute  a  constructive  eviction,  authorizing 
the  lessee  to  quit  the  premises  and  avoid  liability  for  subsequent 
rent.^  Thus  where  premises  were  leased  to  be  used  as  a  distillery 
and  the  consent  of  the  lessor  to  the  issuance  of  a  license  necessary 
to  use  the  premises  for  such  purpose  was  required  by  law,  it  has 
been  held  that  the  refusal  of  the  lessor  to  give  his  consent  would 
entitle  the  lessee  to  terminate  the  lease  and  escape  liability  for  future 
rent,  as  the  lessor  by  his  own  act  made  the  use  of  the  premises  as  a 
distillery  impossible.' 

236.  Inability  to  Use  Premises  for  Sale  of  Liquor;  General  View. — 
In  pursuance  of  the  rules  announced  in  the  preceding  section  it  is 
generally  held  that  in  case  of  the  lease  of  premises  to  be  used  for 
the  sale  of  intoxicating  liquors,  the  subsequent  enactment  of  a  statute 

2.  Taylor   v.    Finmgan,   189    Mass.    (N.  S.)  804. 
568,  76  N.  E.  203,  2  L.R.A.(N.S.)  973.       6.  Note:  Ann.  Caa.  1914B  16. 

Note:  Ann.  Cas.  1914B  16.  6.  Kellogg  v.  Lowe,  38  Wash.  293, 

8.  Loiniansky  v.  Tessier,  213  Mas3.  80  Pac.  458,  70  L.R.A.  510. 
182,  99  N.  B.  1061,  Ann.  Cas.  1913E       Note:  2  L.R.A.(N.S.)  973. 
1049.  7.  Notes:   2  L.R.A.(N.S.)    973;   15 

4.  Rookwell  ▼.  Eiler^s  Music  House,   Ann.  Cas.  1104. 
67  Wash.  478,  122  Pae.  12,  39  LJt.A. 
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or  the  adoption  of  a  prohibition  of  that  business  under  local  option 
law,  preventing  the  further  use  of  the  premises  for  the  sale  of  intoxi- 
cating liquors,  does  not  affect  the  lessee's  liabiUty  for  the  stipulated 
rent^  And  iJiis  is  especially  true  where,  though  the  lease  contem- 
plated the  sale  of  intoxicating  liquors  upon  the  premises,  the  lessee 
was  not  restricted  to  the  exclusive  sale  of  such  liquors  but  could 
use  them  for  the  sale  of  other  articles  or  other  purposes.*  The  same 
conclusion  is  reached  without  reference  to  the  question  whether  the 
statement  in  the  lease  of  the  purpose  for  which  it  is  made  denotes 
only  permission  to  conduct  the  particular  business,  or  prohibits  the 
tenant  from  devoting  the  property  to  other  uses.*®  It  has  been  held 
that  the  fact  that  tJie  lessor  voted  for  and  was  an  active  advocate 
of  the  adoption  of  prohibition  under  a  local  option  law  did  not  affect 
the  tenant's  liability  under  the  lease.**  So  the  fact  that  the  license 
of  the  lessee  was  revoked  or  he  was  unable  to  secure  a  renewal  of 
his  liquor  license  and  was  thereby  prevented  from  using  the  prem- 
ises for  the  intended  sale  of  intoxicating  liquors  will  not  affect  his 
liability  for  rent,**  and  this  is  held  true  whether  the  revocation  of 
the  license  by  the  authorities  was  on  the  ground  of  misconduct  of 
the  tenant,  or,  in  the  lawful  exercise  of  the  police  power,  on  other 
grounds.*'  Where  the  consent  of  a  certain  proportion  of  the  own- 
ers of  lots  in  the  block  in  which  the  leased  premises  were  located 
is  necessary  to  the  issuance  of  a  license,  it  has  been  held  that  the 
fact  that  the  lessor  as  the  owner  of  other  lots  in  the  block  than 

8.  Lawrence  v.  White,  131  Ga.  8*0,  Thompson  Liquor  Co.,  133  Ga.  776,  66 
63  S.  E.  631,  15  Ann.  Cas.  1097,  19  S.  E.  1081,  26  L.R.A.(N.S.)  498;  Hay- 
L.R.A.(N.S.)  966;  Oldfidcl  v.  Angeles  ton  v.  Seattle  Brewing,  etc.,  Co.,  66 
Brewing,  etc.,  Co.,  62  Wash.  2C0,  113  Wash.  248,  119  Pac.  739,  37  L.R.A. 
Pac.  630,  Ann.  Cas.  1912C  1050,  35  (N.S.)  432;  Hecht  v.  Acme  Coal  Co., 
L.R.A.(N.S.)  426;  Hayton  v.  SeatUe  19  Wyo.  18,  113  Pac.  788,  117  Pac. 
Brewing,  etc.,  Co.,  66  Wash.  248,  119  132,  Ann.  Cas.  1913E  258,  34  L.R.A. 
Pac.  739,  37  L.R.A.(N.S.)  432;  Hecht  (N.S.)  773. 

V.  Acme  Coal  Co.,  19  Wyo.  18, 113  Pac.  Note :  Ann.  Cas.  1913E  262. 

788,  117  Pac.  132,.  Ann.  Cas.  1913E  11.  Lawrence  v.  White,  131  Ga.  840, 

268,  34  L.R.A.(N.S.)  773.  63  S.  E.  631,  15  Ann.  Cas.  1097,  19 

Notes:»2LJl.A.(N.S.)  973;8L.R.A.  L.R.A.(N.S.)   966. 

(N.S.)  494;  19  L.R.A.(N.S.)  964;  34  Notes:    2    L.R.A.(N.S.)     974;    19 

L.R.A.(N.S.)  773;  15  Ann.  Cas.  11U3;  LJl.A.(N.S.)   965. 

Ann.  Cas.  1913E  262;  Ann.  Cas.  1916B  12.  Lawrence  v.  White,  131  Ga.  840, 

1026.                                            .  63  S.  E.  631,  15  Ann.  Gas.  1097,  19 

9.  O'Byme  V.  Henley,  161  Ala.  620,  L.R.A.(N.S.)  966;  Vancouver  Brew- 
50  So.  83,  23  L.R.A.(N.S.)  496;  Hay-  eries  v.  Dana,  52  Can.  Sup.  Ct.  134, 
ton  V.  Seattle  Brewing,  etc.,  Co.,  66  Ann.  Cas.  1916B  1023. 

Wash.  248,  119  Pac.  739,  37  L.R.A.  Notes:    2    LR.A.(N.S.)     973;    19 

(N.S.)  432;  Hecht  v.  Acme  Coal  Co.,  L.R.A.(N.S.)    964;   Ann.  Cas.  1913E 

19  Wyo.  18,  113  Pac.  788,  117  Pac.  262,  263 ;  Ann.  Cas.  1916B  1026. 

]32,  Ann  Cas.  1913E  258,  34  L.R.A.  13.  Lawrence  v.  White,  131  Ga.  840. 

(N.S.)  773.  63  S.  E.  631,  15  Ann,  Caa.  1097,  19 

10.  Goodrum  Tobacco  Co.  v.  Potts-  L.R.A.(N.S.)  966. 
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that  demised,  together  with  other  lot  owners,  successfully  opposed 
the  issuance  of  a  license  to  the  lessee  will  not  affect  the  lessee's 
liability  for  rent;  this  ruling  is  based  on  the  ground  that  his  legal 
and  political  right  as  the  owner  of  other  property  to  protest  against 
the  issuance  of  a  license  could  not  be  affected  by  the  lease.^*  Where 
there  is  an  unconditional  guaranty  of  the  payment  of  rent  by  the 
lessee,  the  guarantor's  liability  is  coextensive  with  that  of  the  lessee, 
and  where  the  premises  were  leased  to  be  used  for  the  sale  of  intoxi- 
cating liquors,  the  fact  that  such  sale  was  subsequently  prohibited 
by  law  does  not  affect  the  guarantor's  liability  for  rent.** 

237.  Minority  View. — Opposed  to  the  view  just  stated,  there  are  a 
few  cases  which  hold  that  where  premises  are  leased  to  be  used  for 
the  sale  of  intoxicating  liquors  and  subsequently  such  sale  is  pro- 
hibited by  law,  the  lessee  may  terminate  the  lease,  and  thereby  escape 
liability  for  further  rent.**  And  it  has  been  held  that  the  adoption 
of  a  local  option  law,  prohibiting  the  sale  of  intoxicating  liquors  in 
a  county,  avoids  at  the  option  of  the  lessee  a  lease  of  premises  for 
the  express  purpose  of  being  used  for  the  sale  of  liquor,  where  the 
lease  provided  that  it  should  be  void  if  the  lessor  should  fail  to  secure 
for  the  lessee  the  sureties  required  by  law,  as  the  adoption  of  such 
prohibitory  law  rendered  a  performance  upon  the  lessor's  part  impos- 
sible.*^ A  distinction  has  been  made  in  some  jurisdictions  between 
a  lease  restricting  the  use  of  the  premises  to  the  sale  of  intoxicating 
liquors  and  a  lease  which,  while  contemplating  the  sale  of  intoxicat- 
ing liquors,  permits  also  the  sale  of  other  articles  or  other  uses  of 
the  premises.  Thus  it  has  been  held  that  while  a  lease  of  premises 
for  a  "saloon"  would  not  be  affected  by  the  subsequent  prohibition 
of  the  sale  of  intoxicating  liquors,  as  other  articles  could  be  sold,*® 
yet  where  the  lease  is  for  the  use  of  the  premises  solely  for  a  "bar," 
this  restricts  the  use  to  the  sale  of  intoxicating  liquors,  and  the  subse- 
quent prohibition  by  law  of  the  sale  of  intoxicating  liquors  will  entitle 
the  lessee  to  terminate  the  lease,  the  reason  for  the  holding  in  the 
latter  case  being  that  when  the  performance  of  a  contract  becomes 
impossible  by  a  change  in  the  law  the  promisor  is  discharged.** 

11  Kellogg  V.  Lowe,  38  Wash.  293.  Notes:  15  Ann.  Cas.  1104;  Ann.  Cas. 
80  Pac.  458,  70  L.R.A.  510.  1913E  264. 

Note:  2LR.A.(N.S.)  974.  17.  Hooper  v.   Mueller,   158   Mich. 

15.  Hecht  V.  Acme  Coal  Co.,  19  595,  123  N.  W.  24,  133  A.  S.  R.  399. 
Wyo.  18,  113  Pac.  788,  117  Pac.  132,  Notes:  23  L.R.A.(N.S.)  497;  Ann. 
Ann.  Cas.  1913E  258,  34  LR.A.(N.S.)    Cas.  1913E  264. 

773.     See  infra,  par.  439  et  seq.,  as  18.  O'Byme  v.  Henley,  161  Ala.  620> 

to  the  liability  of  a  surety  or  guar-  50  So.  83,  23  L.R.A.(N.S.)  496. 

antor  generally.  19.  Greil  Bros.  Co,  v.  Mabson,  179 

16.  Heart  v.  East  Tennessee  Brew-  Ala.  444,  60  So.  87^,  43  LR.A.(N.S.) 
ing  Co.,  121  Tenn.  69,  113  S.  W.  364,  664. 

130  A.  S.  R.  753, 19  LR.A.(N.S.)  964. 
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General  Duty  with  Regard  to  Care  of  Premises 

238.  In  General. — The  law  imposes  upon  every  tenant,  whether  for 
life  or  for  years,  the  obligation  to  treat  the  premises  in  such  a  manner 
that  no  substantial  injury  shall  be  done  to  them,  so  that  they  revert 
to  the  lessor  at  the  end  of  the  term,  unimpaired  by  any  wilful  or 
negligent  conduct  on  his  part.  This  implied  obligation  is  a  part 
of  the  contract  itself,  as  much  so  as  if  incorporated  into  it  by  express 
language.  It  results  from  the  relation  of  landlord  and  tenant  between 
the  parties  which  the  contract  creates.*^  And  though  a  tenant  at 
will  is  not  liable  for  permissive  waste  alone,^  this  does  not  relieve 
him  from  liability  for  injuries  to  the  premises  due  to  his  failure  to 
perform  his  implied  obligation  to  use  the  premises  in  a  tenant  like 
manner.*  Where  a  lessee  puts  his  servant  or  agent  in  possession  of 
the  premises,  it  is  his  duty  to  see  that  such  servant  or  agent  does 
not  injure  the  premises,  and  he  is  liable  for  his  acts.*  A  right  of 
action  against  a  tenant  for  damages  for  breach  of  his  contract  to 
use  the  premises  in  a  reasonable  manner  is  not  necessarily  waived 
by  receiving  the  rent  for  the  full  time,  although  such  receipt  may 
be  evidence  to  be  considered  on  the  question  of  such  waiver.* 

239.  Accidental  or  Negligent  Injury  to  Building  Generally. — ^It 
has  been  said  that  the  obligation  on  the  part  of  a  tenant  to  treat  the 
premises  in  a  tenant  like  manner  does  not  render  him  liable  for  acci- 
dental injuries  to  the  premises;  that  all  that  the  relation  of  landlord 
and  tenant  implies  in  this  particular  is  that  the  tenant,  while  using 
the  property,  will  exercise  reasonable  care  to  prevent  damage  to  the 
inheritance.*  On  the  other  hand,  at  common  law,  a  tenant  is  gen- 
erally responsible  for  all  waste  done  to  the  premises,  not  caused  by 
the  act  of  God,  or  the  public  enemy,  or  the  acts  of  the  lessor  him- 
self,® and  a  lessee  has  been  held  liable  to  his  landlord  for  the  wanton 
or  reckless  act  of  his  clerk  or  servant  in  blowing  up  a  leased  store.' 

20.  United  States  v.  Bostwick,  94  U.  26  N.  E.  95,  11  L.R. A.  769 ;  Hoisef all 

S.  53,  24  U.  S.  (L.  ed.)  65;  Campbell  v.  Mather,  Holt  N.  P.  7,  17  Rev.  Rep. 

V.  W.  M.  Ritter  Lumber  Co.,  140  Ky.  589,  9  Eng.  Rul.  Cas.  468. 

312,  131  S.  W.  20,  140  A.  S.  R.  385 ;  3.  Campbell  v.  W.  M.  Ritter  Lumber 

Carlin  v.  Ritter,  68  Md.  478,  13  Atl.  Co.,  140  Ky.  312,  131  S.  W.  20,  140 

370,  16  Atl.  301,  6  A.  S.  R.  467;  Chal-  A.  S.  R.  385;  Mason  v.  Stiles,  21  Mo. 

mers  v.  Smith,  152  Mass.  561,  26  N.  E.  374,  64  Am.  Dee.  242. 

95,  11  L.R.A.  769 ;  Powell  v.  Daj'ton,  4.  Chalmers  v.  Smith,  152  Mass.  561, 

etc.,  R.  Co.,  16  Ore.  33,  16  Pac.  863,  8  26  N.  E.  95,  11  LR.A.  769. 

A.  S.  R.  251 ;  McCuaig  v.  Lalonde,  23  5.  United  States  v.  Bostwick,  94  U. 

Ont.  L.  Rep.  312,  21  Ann.  Cas.  893.  S.  53,  24  U.  S.  (L.  ed.)  d5. 

Notes:  95  Am.  Dec.  121;  61  A.  S.  6.  White  v.  Wagner,  4  Har.  &  J. 

R.  566;  11  L.R.A.  769;  64  L.R.A.  648;  (Md.)  373,  7  Am.  Dec.  674;  Mason  v. 

9  Eng.  Rul.  Cas.  465.  Stiles,  21  Mo.  374,  64  Am.  Dee.  242. 

1.  Chalmers  v.  Smith,  152  Mass.  561,  7.  Mason  v.  Stiles,  21   Mo.  374,  64 
26  N.  E.  95,  11  LR.A.  769.  Am.  Dec.  242. 

2.  Chalmers  v.  Smith,  152  Mass.  561, 
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In  such  a  case  the  general^  rule  that  the  master  is  only  liable  for 
consequential  damages,  resulting  from  the  trespass  of  his  servant^ 
when  the  servant  is  acting  in  the  course  of  his  employment,  and  by 
an  injudicious,  negligent,  or  unskilful  act,  done  in  furtherance  of 
his  master's  business,  the  injury  results  to  the  plaintiff,^  does  not 
relieve  the  lessee  from  liability.*  And  where  a  house,  which  a  lessee 
held  under  a  lease  without  special  covenants,  was  destroyed  by  an 
armed  mob,  which  the  lessee  had  reason  to  believe  would  attack  the 
house  on  account  of  his  using  the  same  for  the  purpose  of  distribut- 
ing a  certain  newspaper,  it  was  held  that  the  lessee  was  liable  in  an 
action  on  the  case  in  the  nature  of  waste.^®  Unreasonably  overload- 
ing a  bam  with  produce  and  other  heavy  substances,  causing  it  to 
fall,  renders  a  tenant  liable  to  his  landlord  for  damages.^^  A  tenant 
at  will,  at  Oommon  law,  is  not  liable  for  the  accidental  destruction  of  or 
injuries  to  the  demised  premises.** 

240.  Fires* — According  to  the  modem  view,  as  regards  the  protec- 
tion of  the  building  on  demised  premises  from  destruction  by  acci- 
dental fires,  the  lessee  is  only  required,  in  the  absence  of  stipulations 
in  regard  thereto  in  the  lease,  to  use  reasonable  diligence,  and  cannot 
be  held  liable  in  case  the  buildings  are  so  destroyed,  unless  this  has 
happened  through  his  negligence.*'  This  is  the  result  of  early  Eng- 
lish legislation  which  has  either  been  recognized  as  in  force  in  this 
country  or  the  enactment  of  similar  legislation  relating  to  waste  and 
relieving  persons  from  the  common  law  liability  for  the  spread  of 
fires  from  their  premises.**  On  the  other  hand,  if  the  destruction 
of  the  building  by  fire  was  the  result  of  the  lessee's  negligence  he  is 
held  liable  for  the  resulting  injury  to  his  lessor.*'  So  where  a  lessee 
uses  the  premises  for  the  storage  of  articles  therein,  in  violation  of 
restrictions  in  the  lease,  and  the  storage  of  such  prohibited  articles 
is  the  proximate  cause  of  the  destruction  of  the  building  by  fire,  he 
is  liable  to  his  lessor  for  the  resulting  damages.**  Thus  it  has  been 
held  that  the  proximate  cause  of  an  injury  to  a  leased  building  by 

8.  See  Master  and  Servant.  v.  Maybee,  17  Wash.  24>  48  Pac  737, 

9.  Mason  v.  Stiles,  21  Mo.  374,  64   61  A.  S.  R.  898. 

Am.  Dec.  242.  Note:  64  L.R.A.  051. 

10.  White  V.  Wagner,  4  Har.  &  J.  14.  Dorr  v.  Harkness,  49  N.  J.  L. 
(Md.)  373,  7  Am.  Dec.  674.  571,  10  Atl.  400,  60  Am.  Rep.  666. 

11.  Chalmers  v.  Smith,  152  Mass.  See  Fires,  vol.  11,  p.  940,  as  to  the  gen- 
561,  26  N.  E.  95,  11  L.R.A.  769.  eral  liability  of  landowners  for  escape 

12.  Horsefall  v.  Mather,  Holt  N.  P.   of  fires  to  adjoining  premises. 

7,  17  Rev.  Rep.  589,  9  Eng.  Rul.  Cas.  16.  Dorr  v.  Harkness,  49  N.  J.  L. 

463.  571,  10  Atl.  400,  60  Am.  Rep.  656. 

13.  United  States  v.  Bostwiok,  94  U.  16.  Anderson  v.  Miller,  96  Tenn.  35, 
S.  53,  24  U.  S.  (L.  ed.)  65;  Mason  v.  33  S.  W.  615,  54  A.  S.  R.  812,  31 
Stiles,  21  Mo.  374,  64  Am.  Dec.  242 ;  L.R.A.  604,  and  see  Proximate  Cause, 
Dorr  V.  Harkness,  49  N.  J.  L.  571,  10  as  regards  what  constitutes  proximate 
Atl.  400,  60  Am.  Rep.  656  -,  Armstrong  cause  generally. 
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fire,  which  originated  on  adjoining  premises;  where  cotton  was  stored 
therein  witlidut  rights  was  the  storage  of  the  cotton  therein  if  except 
for  that  the  fire  could  have  been  extinguished  with  little  or  no  damage, 
and  that  therefore  the  lessee  was  liable  to  his  lessor  for  such  injury.*' 
Where  a  lessee  vacated  the  leased  house  during  the  term  without 
locking  the  doors  and  a  trespasser  entered  and  set  fire  to  the  build- 
ing, it  has  beeh  held  that  the  lessee  was  not  liable  for  the  destruction 
of  the  building,  as  his  neglect  to  lock  the  doors  could  not  be  deemed 
the  proximate  cause  of  the  destruction  of  the  building.*^ 

241.  Infecting  Premises  with  Disiease  Germs. — On  principle  it  would 
seem  that  a  lessee  has  no  general  right  to  use  a  demised  building  for 
such  a  purpose  as  will  result  in  its  being  infected  with  a  contagious 
disease,  and  that  such  use  will  be  a  violation  of  his  duty  to  treat  the 
premises  in  such  a  manner  that  no  harm  be  done  to  them,  and  that 
they  may  revert  to  the  lessor  undeteriorated  by  any  wilful  or  negli- 
gent act  on  the  lessee's  part**  Thus,  in  case  of  the  lease  of  a  dwell- 
ing house,  where  the  lessee  stated  that  he  wanted  it  for  ordinary  use 
as  a  dwelling  house,  whereas  in  fact  he  wanted  it  to  place,  and  did 
place  therein,  his  children  who  were  taken  with  diphtheria,  and  whom 
it  was  necessary  to  remove  from  a  hotel  conducted  by  him,  it  was 
held  that  this  was  a  wrongful  use  of  the  premises  rendering  the  lessee 
liable  in  damages  to  his  lessor. ^^  It  has  been  held,  however,  that  no 
recovery  could  be  had  by  a  landlord  for  the  use  of  premises  by  a 
tenant  for  a  smallpox  hospital,  where  the  receipts  for  the  rent  expressly 
stated  that  the  premises  were  being  so  occupied  and  no  objection  by 
the  landlord  to  such  an  occupancy  was  ever  made.^  And  it  has  been 
held  that*the  lessee  of  a  bam  was  not  bound  to  reimburse  the  lessor 
for  its  destruction  by  the  public  authorities,  because,  without  knowl- 
edge of  the  nature  of  the  disease,  he  placed  in  it  a  horse  which  had 
the  glanders.* 

Cutting  Wood  and  Timber 

242.  Right  to  Estovers  Generally. — ^In  England  the  right  of  a  ten- 
ant for  life  or  for  years  to  reasonable  estovers  is  implied  from  the 
mere  leasing  of  farm  land.  Such  estovers  are  of  three  kinds:  house- 
bote, or  a  sufficient  amount  of  timber  for  the  repair  of  buildings 

17.  Anderson  v.  Miller,  96  Tenn.  35,  20.  McCuaig  v.  Lalonde,  23  Ont.  L. 
33  S.  W.  615,  54  A.  S.  R.  812,  31  Rep.  312,  21  Ann.  Cas.  893. 
L.R.A.  604.  1.  United  States  v.  Bostwiek,  94  U. 

18.  Winfree  v.  Jones,  104  Va.  39,  51  S.  53,  24  U.  S.  <L.  ed.)  65. 

S.  E.  163,  7  Ann.  Cas.  583,  1  L.R.A.  Note:  30  L.R.A.(N.S.)  474. 

(N.S.)    201.  2.  Farrar  v.  Peterson,  72  Wash.  482, 

19.  Delano  v.  Smith,  206  Mass.  365,  130  Pac.  753,  133  Pac.  594,  44  L.R.A* 
02  N".  E.  500,  30  L.R.A.(N.S.)  474.  (N.S.)  1092. 

Notes:    30    L.R.A.(N.S.)    474;    21 
Ann.  Cas.  896. 
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and  for  fuel;  plowbote,  for  the  making  and  repair  of  imfdemeiits  of 
husbandry,  .  and  b^ybote,  for  repairing  hedges  and  f^ences.  This 
c6mmon  law  right  of  estovers  is  genertdly  recognized  in  this  country, 
and  the  right  of  the  tenant  to  cut  down  trees  for  this  purpose  upheld.^ 
A  tehant  may,  in  addition  ^to  his  own  fuel,  take  frcnn  the  premises^ 
a  sufficient  amoimt  of  firewood  to  supply  persons  employed. by  him 
to  work  the  farm,  who  live  in  a  separate  house  on  the  premises,  or 
niaintain  separate  fires.^  The  right  of  the  tenant  to  cut  down  timber 
in  assertion  of  his  right  of  estovers  is  not  unqualified,  but  has  always 
been  held  to  be  stibject  to  reasonable  limitations;^  and  generally 
whether  the  cutting  of  timber  by  a  tenant  will  be  considered  waste, 
or  a  proper  exercise  of  the  right  to  estovers,  depends  upon  the  custom 
of  farmers,  the  situation  of  the  country,  and  the  value  of  the  timber. 
The  qtestion  is  one  of  fact,  diepending  upon  the  circumstances  of 
each  case,*  and  will  often  depend  upon  the  amount  of  timber  on  the 
premises  or  in  the  community.  If  there  is  an  abundance  or  a  super- 
fluity of  timber,  greater  latitude  will  be  given  a  tenant  than  where 
th^re  M  a  scarcity.'  The  scarcity  of  timber  does  not,  however,  pre- 
vent its  use  by  a  tenant  for  proper  purposes,  but  imposes  upon  him 
the  duty  of  being  more  careful  in  its  use,®  and  he  may  exercise  his 
right  of  estovers  though  it  may  require  all  the  wood  upon  the  land ; 
a  tenant  having  the  right  to  housebote,  firebote,  or  plowbote,  and 
using  them  in  the  regular  way  cannot  be  restrained  from  taking  the 
whole  if  such  Use  requires  the  whole.*  It  has  been  stated  that  a 
tenant  must  cut  only  such  timber  as  he  needs  for  present  or  imme- 
diate use,  and  not  in  anticipation ;  ^^  this  statement,  however,  should 
receive  a  reasonable  interpretation,  for  it  would  seem  clear  that  good 
husbandry  may  in  many  cases  demand  the  cutting  of  timber  in 
advance  of  the  time  when  its  actual  use  is  contemplated.^^  As  a 
general  rule  a  tenant  has  no  right  to  cut  trees  upon  the  premises  for 
the  purpose  of  using  the  timber  to  erect  new  buildings  or  improvements 

8.  Anderson  v.  Cowan,  125  la.  259,  Notes :  106  A.  8.  R.  306 ;  68  L.R.A^ 

101  N.  W.  92,  106  A.  S.  R.  303,  68  643. 

L.R.A.  641;  Miles  v.  Miles,  32  N.  H.  7.  Note:  106  A.  S.  R.  307. 

147,   64  Am.   Bee.   362;   Jackson   v.  8.  Anderson  v.  Cowan,  125  la.  259^ 

Brownson,  7  Johntf.    (N.  Y.)   227,  6  101  N.  W.  92,  106  A.  S.  K.  303,  68 

Am.  Dec.  258.  L.R:A.  641  and  note;  Calvert  v.  R;<}e,. 

Notes:  64  Am.  Dec.  367;  106  A.  S.  91  Ky.  633,  16  S.  W.  351,  34  A.  S.  R. 

R.  306;  68  L.R.A.  641.  240. 

4.  Miles  V.  Miles,  32  N.  H.  147,  64  Note:  106  A.  S.  R.  307. 

Am.  Dec.  362.  9.  Findley  v.  Smith,  6  Muni  (Va.) 

Notes:  64  Am.  Dec.  368;  106  A.  S.  134,  8  Am.  Dec.  733. 

R.  310 ;  68  L.R. A.  647.  10.  Anderson  v.  Cowan,  125  la.  259, 

5.  Notes:    64    Am.    Dec.    368;    68  101  N.  W.  92,  106  A.  S.  R.  303,  68 
L.R.A.  643.  L.R.A.  641  and  note. 

6.  Anderson  v.  Cowan,  125  la.  259,  Notes:  106  A.  S.  R.  307;  68  L.RA.. 
101  N.  W.  92,  106  A,  S.  R.  303,  68  644. 

L.R.A.  641  and  note.  '  11.  Note:  106  A.  S.  R;  307. 

749 


§  243  LANDLORD  AND  TENANT  16  R.  C.  L. 

upon  the  premises,^'  and  where  the  lease  expressly  enumerates  the 
purposes  for  which  timber  may  be  cut,  a  subsequent  prohibition 
against  cutting  timber  or  wood  for  market  will  .not  be  construed 
as  extending  the  right  to  cut  timber  for  nonenumerated  purposes 
such  as  new  buildings.^*  Where  land  is  annexed  to  a  furnace,  cut- 
ting wood  for  fuel  for  the  furnace,  such  being  the  ordinary  use 
of  the  land,  has  been  held  permissive,^^  and  where  there  are  salt 
works  on  the  premises,  it  has  been  held  that  the  tenant  may  cut 
fuel  to  use  in  operating  them.^^  So  where  the  land  is  leased  for  min- 
ing purposes,  it  has  been  decided  that  the  lessee  may  cut  timber 
for  use  in  the  mining  operations.^* 

243.  Character  of  Wood  or  Timber^ — ^The  tenant  is  only  allowed  to 
cut  trees  suitable  for  the  intended  purpose  or  use;  ^'  he  cannot  rightly 
cut  valuable  timber-  for  firewood,  for  this  would  usually  be  an  imrea- 
sonable  use  of  it,^^  and  he  is  guilty  of  waste  if  he  cuts  green  trees 
for  fuel  when  there*  is  dry  wood*  sufficient^*  On  the  other  hand,  the . 
tenant  is  not  required  to  use  rotten  wood  not  reasonably  suitable  for 
fuel,^*  and  while  a  tenant  should  generally  use  dead  and  fallen  trees 
before  felling  live  timber,  it  is  not  waste  to  cut  live  trees  for  fire- 
wood, if  such  is  the  custom  of*  farmers  in  the  vicinity.^  The  tenant  - 
has  no  right  to  cut  down  trees  planted  for  ornamentation,*  and  in 
parts  of  this  country  where  native  timber  is  scarce,  it  has  been  held 
that  if  timber  trees  have  been  planted,  they  are  presumed  to  have 
been  placed  to  meet  the  special  purposes  of  the  owner,  as  to  serve 
as  an  ornament  to  his  farm,  or  as  a  windbreak  for  his  stock ;  and  in 
determining  whether  any  may  be  appropriated  by  the  tenant  the 
use  the  owner  designed  for  them  is  always  to  be  kept  in  view; 
diat  the  main  object  had  in  planting  an  artificial  grove  is  not  ordi- 
narily to  raise  fuel,  and  that  growing  trees  so  planted  may  not  be 
out  down  without  the  lessor's  assent.' 

12.  Lewis  V.  Virginia-Carolina  Chem-  Notes:  106  A.  S.  R.  308;  68  L.R.A. 
ical  Co.,  69  S.  C.  364,  48  S.  E.  280,  648,  649. 

104  A.  S.  R.  806.  18.  Calvert  v.  Rice,  91  Ky.  533,  16 

Notes:  106  A.  S.  R.  308;  68  L.R.A.   S.  W.  351,  34  A.  S.  R.  240. 
^45^  19.  Jackson  v.  Brownson,  7  Johns. 

13.  Lewis  V.  Virginia-Carolma  CHem-  ^^aJ'I  P^'  ^  A^\  ^^^'  ^^'  «««  ^ 
ical'fio.,  69  S.C.  364,  48  S.E.  280,1041  ,  l\^^if''   ^^^  ^'   ^'  ^'  ^^'   ^ 

\a'  \t\      in«  A    o    "D    QAQ  !•  Anderson  v.  Cowan,  125  la.  259, 

14.  ^ote :  100  A.  b.  «-^"o-  101  N.  W.  92,  106  A.  S.  R.  303,  68 
15   Fjndley  y.  Smith,  6  Munf.  (Va.)    l  r^    ^^^  ^.^^  ^^^^^ 

134,  8  Am.  Dec.  733.  ^^^^.  -^qq  ^   g  r  307 

16.  Note:  106  A.  S.  R.  308.  As  to  2.  Calvert  v.  Rice,  91  Ky.  533,  16 
the  rights  of  a  lessor  under  mining  g.  W.  351,  34  A.  S.  R.  240. 

leases  generally,  see  Mines.  Note :  106  A.  S.  R.  307. 

17.  Anderson  v.  Cowan,  125  la.  259,  3.  Anderson  v.  Cowan,  125  la.  259, 
101  N.  W.  92,  106  A.  S.  R.  303,  68  101  N.  W.  92,  106  A.  S.  R.  303,  68 
L.R.A.  641  and  nota.  L.R.A.  641  and  note. 
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244.  Place  of  Use. — The  right  to  estovers  is  usually  confined,  to 
wood  and  timber  sufficient  to  supply  the  estate  itself ;  the  tenant  can- 
not, as  a  rule^  carry  timber  off  the  premises  to  use  elsewhere^  On 
the  other  hand,  a  tenant  is  not  bound  to  resort  for  fuel  and  timber, 
necessarily  and  properly  used  on  the  premises,  to  outlying  lands  owned 
by  him,  unconnected  with  and  not  belonging  to  the  farm.^  So  strictly 
have  the  rules  governing  the  right  to  estovers  been  applied  that  it 
has  been  held  waste  for  a  tenant  to  cut  timber  trees  and  sell  them 
in  exchange  for  firewood  or  to  sell  in  exchange  for  boards,  stakes, 
and  labor  for  repairing  fences,  etc.*  In  other  cases,  however,  on  the 
ground  that  it  would  be  repugnant  to  the  principles  of  common  sense 
that  the  tenant  should  be  obliged  to  make  the  repairs  in  the  way 
most  expensive  and  injurious  to  the  estate,  the  right  of  a  tenant 
to  cut  down  timber  and  sell  it  for  the  purpose  of  procuring  lumber 
for  repairs  has  been  upheld  when  such  is  an  economical  mode  of 
making  the  repairs,  and  is  for  the  benefit  of  all  concerned.' 

245.  Clearing  Land  for  Cultivation;  Cutting  Timber  or  Wood  for 
Market. — ^It  is  well  settled  that  a  tenant  has  as  a  general  rule  no  right 
to  cut  timber  or  wood  for  market;  while  he  may  have  the  right  to 
clear  off  timber  from  wild  land  to  prepare  it  for  cultivation  and  sell 
the  timber  so  cut,®  he  cannot,  as  a  nile,  cut  timber  merely  to  sell 
or  dispose  of  for  profit.  This  applies  to  both  tenants  for  life  and 
to  tenants  for  years,*  and  it  has  been  held  that  a  tenant  has  no  right 
to  cut  hoop  poles  imless  that  is  the  usual  mode  of  managing  the 
farm.^*  Where  wild  and  uncul|^ated  land  wholly  covered  with  wood 
and  timber  is  leased,  it  has  been  declared  that  while  the  lessee  may 
tell  part  of  the  wood  and  timber  so  as  to  fit  the  land  for  cultivation, 
he  has  no  right  to  cut  down  all  the  wood  and  timber  so  as  perma- 
nently to  injure  the  reversion.  Good  sense  and  sound  policy,  as  well 
as  the  rules  of  good  husbandry,  require  that  the  lessee  should  pre- 

4.  Anderson  v.  Cowan,  125  la.  259,  (N.  Y.)  227,  5  Am.  Dec  258;  Ward  v. 
101  N.  W.  92,  106  A.  S.  R.  303,  68  Sheppard,  3  N.  C.  283,  2  Am.  Dec. 
L.B.A.  641  and  note;  Miles  v.  Miles,  625;  Lynn's  Appeal,  31  Pa.  St.  44,  72 
32  N.  H.  147,  64  Ajn.  Dec.  362.  Am.  Dec.  721 ;  Owen  v.  Hyde,  6  Yerg. 

Notes:  106  A.  S.  R.  309;  68  L.R.A.  (Tenn.)  334,  27  Am.  Dec.  467. 

643,  645.  Note :  106  A.  S.  R.  308. 

5.  Webster  v.  Webster,  33  N.  H.  9.  Learned  v.  Ogden,  80  Miss.  769, 
18,  66  Am.  Dec.  705.  32  So.  278,  92  A.  S.  R.  621;  Mooera 

Note:  106  A.  S.  R.  310.  v.  Wait,  3  Wend.  (N.  Y.)  104,  20  Am. 

6.  Miles  V.  Miles,  32  N.  H.  147,  64  Dec.  667;  Clemence  v.  Steere,  1  R.  I. 
Am.  Dec.  362.  272,  53  Am.  Dec.  621. 

Notes:  64  Am.  Dec.  368;  106  A.  S.  Notes:  64  Am.  Dec.  368;  106  A^  8. 

R.  300;  68  L.R.A.  646.  R.  309. 

7.  Notes;  106  A.  S.  R.  309;  68  10.  Clemence  v.  Steere,  1  R.  I.  272» 
L.R.A.  641,  646.  53  Am.  Dec.  621. 

8.  Jackson,  v.   Brownson,  7   Johns. 
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serve  so  much  of  the  timber  as  is  necessary  to  keep  the  fences  and 
other  erections  upon  the  farm  in  repair.*^ 

246.  Remedy  of  Landlord. — ^Where  a  tenant  wrongfully  cuts  trees 
an  action  lies  immediately  by  the  landlord  to  recover  for  the  dam- 
ages to  his  reversion/*  or,  since  trees  wrongfully  felled  by  a  tenant 
become  personal  property  and  belong  to  the  landlord,  he  may  main- 
tain an  action  for  the  possession  or  for  damages  for  their  con- 
version in  the  same  manner  as  if  the  tenancy  did  not.  exist^'  .  If, 
however,  a  tenant  in  good  faith  and  under  a  mistake  of  right  commits 
a  technical  violation  of  his  lease  by  cutting  timber  from  the  land 
which  is  put  into  buildings  constructed  and  left  on  the  premises,  the 
measure  of  damages  against  him  is  the  value  of  the  timber  cut,  in 
the  stump,  and  interest  from  the  time  of  appropriation.**  The  land- 
lord is  not  confined  to  legal  remedies  but  may  in  a  proper  case  have 
the  cutting  of  timber  enjoined.** 

247.  Common  of  Estovers. — ^Common  or  a  right  of  common  is  a 
right  or  privilege  which  several  persons  have  to  the  produce  of  the 
lands  or  waters  of  another.  Thus,  common  of  pasture  is  a  right  of 
feeding  the  beasts  of  one  person  on  the  lands  of  another;  common 
of  estovers  is  the  right  a  tenant  has  of  taking  necessary  wood  and 
timber  from  the  woods  of  the  lord,  for  fuel,  fencing,  etc.;  common 
of  turbajy  and  piscary  a;re,  in  like  manner,  rights  which  tenants  have 
to  cut  turf  or  take  fish  in  the  grounds  or  waters  of  the  lord.  All 
these  rights  of  common  were  originally  intended  for  the  benefit  of 
agriculture,  and  for  the  support  of  the  families  and  cattle  of  the 
cultivators  of  the  soil.  They  are  ^  general  either  appendant  or 
appurtenant  to  houses  and  lands.**  Common  of  estovers,  or  the  com- 
mon right  of  tenants  to  take  necessary  wood  or  timber  from  the  wood- 
land of  their  lord,  is  of  little  or  no  practical  importance  in  this 
country.  There  have  been  a  few  decisions,  however,  growing  out 
of  the  old  manors  in  some  of  the  states,*^  and  it  has  been  held  that 
a  common  of  estovers  was  not  apportionable,  and  that  where  the  ten- 
ant conveyed  his  estate  to  several  the  common  was  extinguished. 
On  the  otiier  hand,  there  are  decisions  to  the  effect  that  where  a 
common  of  estovers  descended  upon  several,  although  they  could 

Note:  106  A.  S.  R.  308.  Chemical  Co.,  69  S.  C.  364,  48  S.  E. 

11.  Jackson  v.  Brownson,  7  Johns.   280,  104  A.  S.  R.  806. 

(N.  Y.)  227,  5  Am.  Dec.  258.  16.  Notes:    106  A.   S.   R.   311;   43 

12.  Note:  106  A.  S.  R.  310.  L.R.A.(N.S.)   267.     As  to  injunctive 

13.  Clark  v.  Holden,  7  Qray  (Mass.)  relief  against  catting  of  trees  general- 
8,  66  Am.  Dec.  450;  Learned  v.  Ogden,  I3-,  see  Injunctions,  voL  14,  p.  459  et 
80  Miss.  769,  32  So.  278,  92  A.  S.  R.  seq. 

621;  Mooers  v.  Wait,  3  Wend.  (N.  Y.)  16.  Van  Rensselaer  v.  RaddiflP,  la 

104,  20  Am.  Dec.  667.  Wend.  (N.  Y.)  639,  25  Am.  Dec.  582. 

Note:  106  A.  S.  R.  311.  17.  Notes:   106   A.   S,   R.   306;   68 

14.  Lewis       T.       Virginia-Carolina  LJt.A.  649. 
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not  onjoy  it  severally  they  could  transfer  to  one  who  might  enjoy 
U  aa  an  entirety.^* 


!   ( 


Cultivation 

248.  In  GeneraL — The  lessee  of  farming  land  is  under  the  implied 
duty  to  cultivate  it  according  to  the  course  of  good  husbandry /•  and 
this  is  as  much  a  part  of  the  contract  of  letting  for  agricultural  pur- 
poses as  that  the  lessee  shall  deliver  up  possession  at  the  end  of  the 
term  or  that  he  shall  do  no  waste.**  So  in  case  of  the  lease  of  an 
orchard  it  is  incumbent  upon  the  lessee  to  cultivate,  prune  and  pre- 
serve the  trees  from  orchard  pests  according  to  the  rules  of  good 
horticulture.*  While  in  England  a  tenant  has  no  right  to  plow 
up  meadowland  and  convert  it  into  arable  land,  the  reason  given 
for  this  rule  being  that  it  changes  the  course  of  husbandry  and  the 
evidence  of  the  estate,*  the  rule  is  not  recognized  to  its  full  extent 
in  this  country  and  a  tenant's  right  to  effect  such  conversion  is  upheld 
when  it  is  a  judicious  and  suitable  mode  of  husbandry.*  As  has 
been  said  in  this  regard  the  reason  for  the  English  rule  is  not  appli- 
cable to  the  conditions  in  this  country,  for  it  has  been  the  constant 
usage  of  our  farmers  to  break  up  their  grass  lands  for  the  purpose 
of  raiding  crops  by  tillage,  and  laying  them  down  again  to  grass,  and 
otherwise  to  change  the  use  and  cultivation  of  their  lands,  as  occa- 
sions have  required;  and  as  to  the  effect  of  such  changes  upon  the 
evidence  of  title  to  lands,  it  is  evident  that  it  can  have  none.  Our 
conveyances  are  very  simple.  The  land  conveyed  is  described  by 
metes  and  bounds,  or  by  some  general  and  certain  description  of 
its  limits,  without  any  designation  of  the  kind  of  land  conveyed, 
whether  it  be  arable  land  or  grass  land,  woodland  or  cleared  land, 
pasture  or  meadow.*  In  England  the  permitting  of  meadowland  to 
become  overgrown  with  brush  is  regarded  as  waste,*  but  it  is  not 
necessarily  so  regarded  in  this  country  where  so  high  a  degree  of 

18.  Van  Rensselaer  v.  Radcliff,  10       20.  Lewis  v.  Jones,  17  Pa.  St.  262, 
Wend.  (N.  Y.)  639,  25  Am.  Dec.  582.  55  Am.  Dec.  650. 

19.  Wildd  V.  Layton,  1  Del.  Ch.  226,       1.  Anderson   v.   Hammon,   19   Ore. 
12  Am.  Dec.  91 ;  Brown  Land  Co.  v.  446,  24  Pac.  228,  20  A.  S.  R.  832. 
Lehman,  134  la.  712,  112  N.  W.  185,       2.  Pynchon    v.    Stearns,    11    Mete. 
12  L.R.A.(N.S.)   88;  Lewis  v.  Jones,    (Mass.)  304,  45  Am.  Dec.  207. 

17  Pa.  St.  262,  55  Am.  Dec.  550 ;  Mc-  3.  Pynchon  v.  Stearns,  11  Mete. 
Knight  V.  Manufacturer's  Natural  Gaa  (Mass.)  304,  45  Am.  Dec.  207;  Clem- 
Co.,  146  Pa.  St.  185,  23  Atl.  164,  28  ence  v.  Steere,  1  R.  I.  272,  53  Am.  Dec. 
A.   S.  R.  790;  Powley  v.  Walker,  5  621. 

T.  R.  373,  2  Rev.  Rep.  619,  15  Eng.  Note:  45  Am.  Dec.  210. 

Rul.  Cas.  307:  Legh  v.  Hewitt,  4  East  4.  Pynchon    v.    Stearns,    11    Mete. 

154,  7  Rev.  Rep.  545,  15  Eng.  Rul.  (Mass.)  304,  45  Am.  Dec.  207. 

Cas.  308.  6.  See  Clemence  V;  Steere,  1  R.  L 

Notes :  50  Am.  Dec.  101 ;  9  Eng.  Rul.  272,  53  Am.  Dec.  621,  referring  to  Eng- 

Cas.  465;  15  Eng.  Rul.  Cas.  314.  lish  rule. 
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cultivation  is  not  to  be  expected;  and  in  order  that  it  may  constitute 
waste  there  must  be  such  neglect  in  cutting  the  brush  as  a  man  of 
ordinary  prudence  would  not  permit.*  So  it  has  been  held  that  a 
tenant  permitting  wood  to  grow  up  upon  pasture  land  is  not  necessa- 
rily guilty  of  waste.'  A  tenant  may  construct  suitable  ways  across 
the  demised  premises  though  this  may  involve  the  raising  of  the 
natural  surface  of  the  soil  and  the  excavation  of  drains.*  It  Tia^s 
been  held,  in  an  action  against  a  tenant  upon  promises  that  he  would 
occupy  the  faxm  in  a  good  and  husbandlike  manner,  according  to  the 
custom  of  the  country,  that  an  allegation  that  he  had  treated  the 
estate  ccHitrary  to  good  husbandry  and  the  custom  of  the  country  wa;5 
proved  by  showing  that  he  had  treated  it  contrary  to  the  prevalent 
course  of  good  husbandry  in  that  neighborhood,  as  by  tilling  half  his 
farm  at  once,  when  no  other  farmer  there  tilled  more  than  a  third; 
though  many  tilled  only  a  fourth.*  And  where  a  lease  of  a  large 
estate  contained  a  covenant  on  the  part  of  the  lessee  that  "he  would 
from  time  to  time,  and  at  all  times  during  the  said  term,  plough,  sow, 
manure,  and  cultivate  the  said  premises  thereby  demised  (except 
the  rabbit  warren  and  sheep  walk)  in  a  regular  and  due  course  of 
husbandry,  according  to  the  customs  of  the  country,"  etc.,  it  was 
held  that  this  was  an  implied  covenant  on  the  lessee's  part  not  to 
plow  the  rabbit  warren  or  sheep  walk.*^  Where  in  a  lease  of  farm- 
ing lands  the  lessor  reserved  the  right  of  hunting,  shooting  and  sport- 
ing over  the  demised  premises,  it  has  been  decided  that  the  lessee 
may  neverthless  out  down  furze,  etc.,  in  the  reasonable  use  of  the 
land  as  a  farm.** 

249.  Removal  of  Manure  Generally. — Sometimes  a  lease  of  farming 
lands  qontains  an  express  provision  for  the  disposition  of  the  manure 
made  upon  the  premises,  and  of  course  such  a  stipulation  deter- 
mines the  right  of  the  parties  in  this  respect.**  There  is  author- 
ity to  the  effect  that  a  lessee  of  farming  lands,  in  the  absence  of  a 
covenant  or  custom  to  the  contrary,  may  remove  the  manure  made 
thereon  in  the  course  of  husbandry ;  *•  but  it  is  generally  held  that 
manure  made  on  a  farm,  occupied  by  a  tenant  at  will  or  for  years, 
in  the  ordinary  course  of  husbandry,  consisting  of  the  collections  from 

6.  Clemence  v.  Steere,  1  R.  I.  272,   S.  246,  115  E.  C.  L.  246,  11  Jur.  N.  S. 
53  Am.  Dec.  621.  584,  34  L.  J.  C.  PI.  261,  13  L.  T.  N. 

7.  Clark  v.  Holden,  7  Gray  (Mass.)    S.  72,  15  Enij.  Rul.  Gas.  716. 

8,  66  Am.  Dec.  450.  12.  Sassen  v.  Haegle,  125  Minn.  441, 

8.  Pynchon    v,    Stearns,    11    Mete.  147  N.  W.  445,  52  L.R.A.(N.S.)  1176. 
(Mass.)   304,  46  Am.  Dec.  207.  Notes:  31  L.R.A.  698;  11  Ann.  Gas. 

9.  Legh   V.  Hewitt,  4  East   154,   7  80. 

Rev.  Rep.  545,  15  Eng.  Rul.  Cas.  308.       18.  Smithwick  v.  Ellison,  24  N.  C. 

10.  St.  Albins  v.  Ellis,  16  East  :i52,   326,  38  Am.  Dec.  697. 

14  Rev.  R«p.  361,  15  Eng.  Rul.  Cas.  Notes:  28  Am.  Rep.  39;  31  L.R.A. 
676.  698,  699;  11  Ann.  Cas.  81. 

11.  Jeffreys  v.  Evans,  19  C.  B.  N. 
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tlie  stable  and  barnyard;  or  of  composts  formed  by  an  admixture  of 
these  with  soil  or  other  substances,  is,  by  usage,  practice,  and  the 
general  understanding,  so  attached  to  and  connected  with  the  realty 
that,  in  the  absence  of  any  express  stipulation  on  the  subject,  the 
tenant  has  no  right  to  remove  the  manure  thus  collected,  or  sell  it 
to  be  removed.**  In  such  a  case;  the  manure  is  not  regarded  as  a 
product  of  the  land  to  which  the  tenant  is  exclusively  entitled,  but 
iis  ordure  or  compost  resulting  from  the  consumption  or  decay  of  those 
products,  required  by  the  land  to  repair  the  waste  to  which  it  has  been 
subjected  in  producing  the  crops  consumed;  and  it  is  for  that  reason 
that  the  law  holds  the  manure  in  such  a  case  to  be  an  accretion  to 
the  land  which  the  tenant  cannot  remove.** 

250.  Exceptions  to  General  Rule  as  to  Manure. — By  the  weight  of 
authority  it  is  held  that  the  rule  just  stated  that  manure  made  in 
the  course  of  husbandry  becomes  appurtenant  to  and  part  of  the 
realty  does  not  apply  to  manure  made  in  a  livery  stable  or  in  any 
other  manner  not  connected  with  agriculture  or  the  course  of  hus- 
bandry, and  manure  so  made  may  be  removed. by  the  tenant.**  So 
where  a  lease  is  general  in  its  terms,  and  says  nothing  of  the  mode 
in  which  the  tenant  is  to  use  the  demised  premises,  he  may  use  them 
as  a  corral  for  cattle,  and  when  such  cattle  are  fed  with  supplies 
procured  from  sources  foreign  to  the  land,  he  may  remove  all  manure 
made  by  them  which  is  not  commingled  with  the  soil,  provided  he 
uses  reasonable  care  and  skill  in  removing  the  manure  from  the  land 
so  as  to  prevent  injury  thereto.*'  And  it  has  beeii  held  that  a  tenant 
who,  in  addition  to  the  stock  maintained  from  the  products  of  the 
leased  premises,  keeps  other  stock  and  feeds  them  on  provender 
obtained  from  other  sources,  is  entitled  to  the  manure  obtained  from 

14.  Haslem  v.  Lockwood,  37  Conn,  ing  about  the  barn  is  a  part  of  the 

500,  9  Am.  Rep.  350 ;  Brigham  v.  Over-  realty  passing  to  the  grantee  in  a  con- 

street,  128  Ga.  447,  57  S.  E.  484,  11  vevance  of  the  farm. 

Ann.  Cas.  75,  10  L.R.A.(N.S.)   452;  Notes:  17  Am.  Dec.   690;  32  Am. 

Munier  v.  Zachary,  138  la.  219,  114  Dec.  271;  55  Am.  Dec.  554;  59  Am. 

N.  W.  525, 16  Ann.  Cas.  526, 18  L.R.A.  Dec.  72;  87  Am.  Dec.  615;  28  Am.  Rep. 

(N.S.)  572;  Chase  v.  Wingate,  68  Me.  39;  31  L.R.A.  698;  18  L.R.A.(N.S.) 

204,  28   Am.   Rep.   36;   Gallagher  v.  573;  11  Ann.  Cas.  80. 

Shipley,  24  Md.  418,  87  Am.  Dec.  611 ;  16.  Gallagher  v.  Shipley,  24  Md.  418, 

Fay  V.  Muzzey,  13  Gray  (Mass.)  53,  87  Am.  Dec.  611. 

74  Am.  Dec  619;  Daniels  v.  Pond,  21  16.  Daniels     v.     Pond,     21     Pick. 

Pick.  (Mass.)  367,  32  Am.  Dec.  269;  (Mass.)  367,  32  Am.  Dec.  269;  Nason 

Nason  v.  Tobey,  182  Mass.  314,  65  N.  v.  Tobey,  182  Mass.  314,  66  N.  E.  389, 

E.  389,  94  A.  S.  R.  659 ;  Pickering  v.  94  A.  S.  R.  659. 

Moore,  67  N,  H.  533,  32  Atl.  828,  6S  Notes:  28  Am.  Rep.  39;  31  L.R.A. 

A.  S.  B.  695,  31  L.R.A.  698;  Lewis  v.  700;   18  L.R.A.(N.S.)    573;  11  Ann. 

Jones,  17  Pa.  St.  262,  55  Am.  Dec.  Cas.  81. 

5^0.     Sec  also  Kittredge  v.  Woods,  3  17.  Gallagher   v.    Shipley,    24    Md. 

N,  H.  503,  14  Am.  Dec.  393,  holding  418,  87  Am,  Dec.  611. 
th&t  manure  made  on  a  farm  and  ly- 
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such  additioual  stock,  notwithstanding  the  fact  that  it  is  mingled 
with  the  manure  made  by  the  stock  maintained  from  the  products 
of  the  farm.^®  It  has  also  been  decided  that  one  selling  a  farm  in 
the  fall,  and  remaining  thereon  during  the  winter  as  a  lessee^  at  the 
expiration  of  his  term  may  remove  therefrom  manure  produced  from 
hay  and  straw  in  the  bams  at  the  time  of  the  sale,  and  which  he 
fed  to  his  stock  thereafter,  as  it  is  personal  property  belonging  to  him ; 
although  the  rule  would  be  different  if  produced  from  consumption 
of  products  grown  thereon  during  the  term.^®  On  the  other  hand, 
it  has  been  held  that  evidence  that  a  tenant  of  farming  land  pur- 
chased "some"  hay  and  grain  which  were  fed  to  his  stock  would 
not  justify  his  removal  of  any  of  the  manure  when  it  had  all  been 
commingled,*®  and  the  right  of  the  tenant  to  remove  manure  from 
the  farm  has  been  denied  though  the  greater  portion  of  the  provender 
for  the  stock  was  bought  by  the  lessee.* 

251.  Exercise  of  Right  of  Removal;  Remedies  for  Wrongful 
Removal.-^In  exercising  the  right  to  remove  the  manure  made  on 
the  premises,  where  siich  right  exists,  the  tenant  must  not  do  unnec- 
essary injury  to  the  soil,  as  by  removing  the  virgin  soil;  still  the  fact 
that  some  small  part  of  the  soil  may  be  mixed  with  the  manure  in 
the  operation  of  removing  or  heaping  it  does  not  deprive  the  lessee 
of  the  right  of  removal.*  In  some  jurisdictions  where  the  view  is 
taken  that  a  tenant  may  remove  from  the  farm  the  manure  made 
thereon  in  the  usual  course  of  husbandry,  it  is  held  that  he  must 
exercise  his  right  to  do  so  before  the  termination  of  the  lease  and 
his  removal  from  the  premises ;  •  this  is  the  general  rule  which 
prevails  with  regard  to  the  removal  by  tenants  of  trade  fixtures.* 
While  the  tenant  of  a  farm  is  entitled  to  the  possession  of  the  manure 
made  thereon  in  the  ordinary  course  of  hunbandry,  for  the  purpose 
of  using  it  on  tlie  farm,  still  if  he  sells  it,  the  right  of  possession 
thereto  vests  in  the  lessor  and  he  may  maintain  an  action  against 
the  purchaser  for  removing  it.*  It  has  been  held  that  the  measure 
of  damages  recoverable  by  a  lessor  against  the  lessee  for  hauling  away 
manure  instead  of  hauling  and  spreading  it  upon  the  farm  as  stipu- 

18.  Nason  v.  ToBey,  182  Mass.  314,  87  Am.  Dec.  611;  Smithwick  v.  Elli- 
65  N.  E.  389,  94  A.  S.  R.  659;  Picker-  son,  24  N.  C.  326,  38  Am.  Dec.  697. 
ingv.  Moore,.67N.  H.  533,  32  Atl.  828,  3.  Smithwick   v.   Ellison,  24  N.   C. 
68  A.  S.  R.  695,  31  L.R.A.  698  and  326,  38  Am.  Dec.  697. 

note.                                             "  4.  See  Fixtures,  vol.  11,  p.  1071  et 

Note:  11  Ann.  Cas.  81.  seq. 

19.  Note:  18  L.R.A.(N.S.)  572.  5.  Daniels  v.  Pond,  21  Pick.  (Mass.) 

20.  Lewis  v.  Jones,  17  Pa.  St.  262,  367,  32  Am.  Dec.  269;  Lewis  v.  Jones, 
55  Am.  Dec.  550.  17  Pa.  St.  262,  56  Am.  Dec.  550. 

1.  Note :  11  Ann.  Cas.  82. 

2.  Gallagher  v.  Shipley,  24  Md.  418, 
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lated  in  the  lease  is  the  reasonable  cost  or  value  of  the  manure 
spread  as  agreed.^ 

252.  Removal  of  Hay  and  Straw. — ^In  the  absence  of  a  restrictive 
covenant  in  the  lease,  it  is  generally  held  that  a  tenant  may  remove 
the  straw  from  crops  raised  on  the  premises  and  is  not  required  to 
consume  it  upon  the  premises,  as  the  straw  belongs  to  the  tenant  as 
much  as  the  grain  or  other  crops.'  It  is  not  necessary  that  the  straw 
grown  upon  a  farm  should  be  used  or  retained  upon  it  either  by 
feeding  it  to  stock  or  disposing  of  it  otherwise,  for  the  purpose  of 
keeping  the  land  in  the  same  productive  state  or  preventing  it 
from  becoming  worse,  because  the  soil  of  any  farm  may  even  be 
improved  .and  rendererd  more  fertile  by  keeping  it  in  grass  and  per- 
mitting it  to  lie  fallow  a  reasonable  portion  of  the  time  without  using 
or  leaving  any  of  the  straw  upon  it;  and  farmers  who  till  their 
own  lands  do  not  always  consider  it  essentially  necessary  that  the  straw 
thereon  should  be  applied  in  some  way  to  the  improvement  of  the 
land,  for  they  frequently  make  merchandise  of  it  by  selling  it.* 
Though  the  hay  grown  upon  a  farm  is  not  always  the  product  of 
the  labor  of  the  tenant,  as  in  case  of  the  straw  from  perennial  crops, 
it  has  been  said  to  be  the  tenant's  undoubted  right  to  dispose  of  the 
hay  made  upon  the  farm  as  he  pleases  unless  he  be  expressly  restrained 
from  doing  so  by  the  terms  of  the  lease.*  The  parties  may  by  express 
provision  in  the  lease  regulate  the  disposition  to  be  made  of  the  hay 
or  straw,^*  but  an  express  covenant  on  the  part  of  the  tenant  to  treat 
the  land  in  a  husbandlike  manner  does  not  deprive  him  of  the  right 
to  remove  straw  from  the  land,*^  and  it  has  been  held  that  a  neigh- 
borhood usage  of  farmers  not  to  remove  straw  from  the  lands  would 
not  aflfect  a  tenant's  right  to  remove  the  straw. ^'  A  stipulation  in  a 
farm  lease  that  straw  shall  not  be  removed  from  the  premises  gives 
the  landlord  no  interest  therein  during  the  continuance  of  the  term 
which  will  entitle  him  to  an  action  for  conversion  in  case  of  its 

6.  Sassen  v.  Haegle,  125  Minn.  441,  509,  37  Am.  Dec.  477. 

147  N.  W.  445,  52  LJl.A.(N.S.)  1176.  10.  Munier  v.  Zachary,  138  la.  219, 

7.  Munier  v.  Zachary,  138  la.  219,  114  N.  W.  525,  16  Ann.  Cas.  526  and 
114  N.  W.  625,  16  Ann.  Cas.  526,  18  note,  18  L.R.A.(N.S.)  572;  Craig  v. 
UR.A.(N.S.)  572;  Smith  v.  Boyle,  66  Dale,  1  Watts  &  S.  (Pa.)  509,  37  Am. 
Neb.  823,  92  N.  W.  1018, 103  A.  S.  R.  Dec.  477. 

745;  ColviUe  v.  Miles,  127  N.  Y.  159,  Notes:    18    L.R.A.(N,S.)    572;    16 

27  N.  E.  80^,  24  A.  S.  R.  433,  12  Ann.  Cas.  528. 

L.R.A.  848  and  note;  Craig  v.  Dale,  1  11.  Note:  18  L.R.A.(N.S.)  572. 

Watts  &  S.   (Pa.)   509,  37  Am.  Dec.  12.  Munier  v.  Zachary,  138  la.  219, 

477.  114  N.  W.  525,  16  Ann.  Cas:  526  and 

Notes:   19  L.R.A.  848;   18  L.R.A.  note,  18  L.R.A.(N.S.)   572;  Craig  v. 

(N.S.)  572;  16  Ann.  Cas.  528.  Dale,  1  Watts  &  S.  (Pa.)  509,  37  Am. 

8.  Craig  v.  Dale,  1  Watts  &  S.  (Pa.)  Dec.  477. 

509,  37  Am.  Dec.  477.  Note:  18  L.R,A.(N.S.)  572. 

9.  Craig  v.  Dale,  1  Watts  ft  S.  (Pa.) 
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removal  by  the  tenant;  his  remedy  is  usually  an  action  for  damages 
for  breach  of  the  stipulation.^*  And  though  a  tenant  has  covenanted 
to  feed  the  hay  and  straw  raised  on  the  farm  to  stock  and  not  remove 
the  same,  it  has  been  held  that  the  hay  and  straw  are  nevertheless 
subject  to  sale  on  execution  at  the  instance  of  the  tenant's  creditors.** 
The  damages  for  breach  by  a  tenant  of  his  covenant  not  to  remove 
straw  from  the  premises  is  the  injury  to  the  land  by  reason  of  the 
fact  that  the  straw  was  removed,  instead  of  being  consumed  on  the 
property.**  A  tenant  who  has  removed  straw  from  the  premises  in 
violation  of  his  agreement  not  to  do  so  cannot  escape  liabihty  to 
his  lessor  for  damages  by  an  offer  made  before  suit  brought  and 
refused  by  the  lessor  to  return  to  the  land  the  amount  of  straw 
removed.** 

X.  Covenants  Generally 

General  Principles 

253.  In  General. — ^In  order  to  constitute  a  covenant  on  the  part  of 
either  the  lessor  or  the  lessee  no  technical  words  are  necessary;  it 
is  sufficient  if  it  can  be  collected  from  the  terms  of  the  lease  that 
the  thing  is  to  be  done.*'  A  'mere  recital  or  an  exception  in  a  lease 
may  be  a  covenant,  if  such  appears  from  the  whole  instrument  to 
have  been  the  intention.^^  Thus  it  has  been  held  that  the  provision 
that  the  lessee  ^'shall  from  time  to  time  and  at  all  timed  during  the 
continuance  of  the  said  term  hereby  granted,  at  his  own  costs  and 
charges,  in  all  things  well  and  sufficiently  repair  and  glaze  the  win- 
dows of  the  said  messuage,  and  also  the  hedges^  ditches,  etc.,  of  and 
belonging  to  the  said  demised  premises,  and  all  fixtures,  additions,  and 
improvements  thereto,  during  the  said  term,  in  and  by  and  with  all 
and  all  manner  of  needful  and  necessary  reparations,  cleansings,  and 
amendments,  when  and  as  often  as  occasion  shall  require,  the  said 
farmhouse  and  buildings  being  previously  put  in  repair  and  kept 
in  repair  by  the"  lessor,  constituted  a  covenant  by  the  lessor  to  put 
and  keep  in  repair  the  premises  except  the  windows,  hedges,  etc., 

13.  Mnnier  v.  Zachary,  138  la.  219,  16.  Munier  v.  Zaehary,  138  la.  219, 
114  N.  W.  525,  16  Ann.  Cas.  526,  18  114  N.  W.  525,  16  Ann.  Cas.  526,  18 
L.R.A.(N.S.)  572.  L.R.A.(N.S.)  572. 

Note:  12  L.R.A.  848.  17.  Cannock  v.  Jones,  3  Ezch.  233, 

14.  Colville  V.  Miles,  127  N.  Y.  159,  18  L.  J.  Exch.  204,  15  Eng.  Rul.  Cas. 
27  N.  E.  809,  24  A.  S.  R.  433,  12  679;  Jones  v.  Cannock,^  Exch.  713, 19 
L.R.A.  848  and  note.  L.  J.  Exch.  371, 15  Eng.  Rnl.  Cas.  684 ; 

Note :  16  Ann.  Cas.  529.  St.  Albans  v.  Ellis,  16  East.  352,  14 

15.  Munier  v.  Zachary,  138  Ta.  219,  Rev.  Rep.  361,  15  Eng.  Rul.  Cas.  676. 
114  N.  W.  525,  16  Ann.  Cas.  526,  18  Note:  15  Eng.  Rul.  Cas.  686. 
L.R.A.(N.S.)  572.  18.  Note:  15  Eng.  Rul.  Cas.  687. 
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with  respect  to  which  the  lessee  bound  himself.**  A  covenant  to  be 
enforceable  must,  however,  be  reasonably  certain,  and  it  has  been 
held  that  a  covenant  ''to  let  the  lessor  have  what  land  he  and  his 
brothers  might  want  for  cultivation"  is  too  \incertatin  to  be  enforced.^^ 

254.  Specific  Performance. — Under  the  general  principles  of 
equity*  the  q)ecific  performance  of  the  agreements  of  the  parties 
contained  in  a  lease  may  be  decreed.*  Thus  it  has  been  held  that 
specific  performance  will  be  enforced  of  a  covenant  in  a  lease  that 
during  the  term  the  lessor  will  reasonably  heat  and  light  the  premises, 
and  the  fact  that  the  court  will  be  called  upon  to  form  a  scheme  for 
heating  and  lighting  and  to  provide  the  proper  s^paratus  does  not 
justify  it  in  declining  jurisdiction.*  So  the  specific  performance  of 
stipulations  in  leases  have  in  effect  been  enforced  by  injunctions 
against  their  violation.*  Thus,  as  heretofore  shown,  the  courts  will 
grant  injunctive  relief  against  the  use  of  premises  by  the  tenant  in 
violation  of  restrictions  in  the  lease.*  Ordinarily,  however;  a  court 
of  equity  will  not  compel  the  specific  performance  of  covenants  in 
leases  requiring  the  supervision  of  the  court-  Thus,  for  instance, 
equity  will  not  enforce  specific  performance  of  a  covenant  in  a  lease, 
on  the  part  of  the  lessor,  to  repair  damages  by  fire.  It  is  obvious 
that  the  execution  of  eoniracts  of  this  description,  under  the  super- 
vision and  control  of  the  court,  would  be  found  very  difficult  if  not 
impracticable,  while  the  remedy  at  law  would,  in  nearly  if  not  in 
all  cases,  afford  full  redress  for  the  injury.*  And  it  has  also  been 
held  that  a  court  of  equity  will  not  enforce  performance  of  a  con- 
tract to  let  a  certain  amount  of  floor  space  in  a  building  to  be  con- 
structed, which  would  requiria  supervision  of  the  method  of  construc- 
tion to  produce  the  requisite  space,  and  a  fortiori  will  not  grant  a 
mandatory  injunction  to  compel  the  alteration  of  a  completed  build- 
ing to  make  it  comply  with  the  terms  of  a  contract  executed  before 
its  construction,  for  the  lease  of  a  certain  space  therein.' 

255.  Furnishing  Water  for  Irrigation. — ^In  leases  of  farming  lands 
the  landlord  sometimes  covenants  or  agrees  to  furnish  water  for 
irrigation,  and  it  has  been  held  that  a  landlord  does  not  comply 
with  his  agreement  to  furnish  water  to  irrigate  the  crops  to  be  grown 
on  the  land,  from  an  artesian  well  on  the  property,  by  completing 

19.  Cannock  v.  Jones,  3  Exch.  233,  40  N.  E.  1044,  47  A.  S,  R.  485. 
18  L.  J.  Exch.  204,  15  Eng.  Rul.  Cas.       4.  Note:  90  A.  S.  R.  643. 
679 ;  Jones  v.  Cannock,  5  Exch.  713, 19       5.  See  supra,  par.  232. 

L.  J.  Exch.  371, 15  Eng.  Rul.  Cas.  684.       6.  Beck  v.  Allison,  56  N.  Y.  366,  15 

20.  Chipman  v.  Emeric,  5  Cal.  49,  63   Ara.  Rep.  430.    ; 

Am.  Dec.  80.  7.  Bromberg    v.    Eugenotto    Const. 

1.  See  Specific  Performance.  Co.,  158  Ala.  323,  48  So.  60, 19  L.R.A. 

2.  Lockwood  v.  Carter  Oil  Co..  73  (N.S.)  1175.  Generally,  as  to  the 
W.  Va.  175,  80  S.  E.  814,  52  L.R.A.  granting  of  mandatory  injunctions,  see 
(N.S.)  765.  Injunctions,  vol.  14,  p.  315  et  seq. 

3.  Jones  y.  Parker,  163  Mass.  564, 
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through  a  contractor  whose  contract  antedated  the  lease  a  well  suffi- 
cient to  furnish  the  water,  if  the  contractor,  for  the  purpose  of  secur- 
ing his  compensation,  immediately  caps  and  locks  the-  well  so  that 
to  procure  the  water  the  tenant  would  be  compelled  to  break  the  lock.* 
The  measure  of  damages  for  breach  of  a  landlord's  contract  to  fur- 
nish water  to  irrigate  growing  crops  so  that  they  become  worthless 
is  the  value  of  the  crops  on  the  market  at  maturity,  less  the  cost 
necessary  to  put  them  in  condition  for  and  upon  the  closest  market. 
Upon  the  question  of  the  value  of  crops  lost  through  the  failure 
of  the  landlord  to  furnish  water  for  irrigation,  evidence  is  admissible 
of  the  value  of  matured  crops  of  like  kind  with  those  planted,  in  the 
neighborhood  where  they  were  growing.* 

256.  Insurance  of  Leased  Premises. — An  agreement  by  a  lessee  to 
insure  machinery  and  buildings  on  the  leased  premises  for  a  certain 
sum,  payable  to  the  lessor  as  his  interest  shall  appear,  is  satisfied  by 
procuring  insurance  on  the  buildings  and  machinery  for  more  than 
the  sum  required,  although  the  machinery  belongs  to  the  lessee,  the 
lessor  having  a  lien  thereon  for  unpaid  rent.*^  Damages  for  breach 
of  a  tenant's  covenant  to  keep  the  premises  insured  in  a  certain  sum 
are,  if  the  property  is  worth  that  sum  and  is  wholly  destroyed  by 
fire,  the  sum  for  which  the  property  was  agreed  to  be  kept  insured, 
and  not  merely  the  amount  of  the  premiums  which  it  would  cost  to 
procure  the  insurance.*^  The  benefit  of  a  covenant  on  the  part 
of  the  lessee  to  keep  the  buildings  upon  the  demised  premises  insured, 
especially  where  tiae  insurance  money  is  to  be  used  to  rebuild,  is 
held  to  run  with  the  reversion  and  to  be  enforceable  by  the  trans- 
feree.^* Where  fire  insurance  is  taken  out  by  the  lessor  payable 
to  himself  and  the  premiums  paid  by  him,  he  is  entitled  ordina- 
rily to  the  proceeds  of  the  policy  as  between  himself  and  his  lessee 
even  though  the  policy  gives  the  lessee  an  option  to  purchase  which 
he  exercises  after  the  loss.^*  It  has  been  held  that  the  proceeds  of 
insurance  on  a  building  in  the  name  of  the  lessor,  but  the  premiums 
for  which  were  paid  by  a  lessee  of  a  portion  thereof  with  an  option 
to  purchase  the  whole  and  have  all  payments  of  rent  applied  as 
part  of  the  purchase  money,  were  for  the  benefit  of  the  latter  on  his 
acceptance  of  the  option,  where  the  contract  required  him  to  keep 
the  building  in  a  condition  to  be  desirable  for  tenants,  and  jproVided 
that  on  his  failure  to  realize  from  rents  collected  by  him  as  much 

8.  Smith  ▼.  Hicks,  14  N.  M.  560,  98       11.  Jacksonville,    etc.,    R.    Co.    v. 
Pac.  138, 19  L.R.A.(N.S.)  938.  Hooper,  160  U.  S.  514,  16  S.  a.  379, 

9.  Smith  V.  Hicks,  14  N.  M.  560,  98   40  U.  S.  (L.  ed.)  515. 

Pac.   138,  19   L.R.A.(N.S.)    938   and  12.  Note:  L.R.A.1915C  221. 

note.  13.  Notes:   37  Ahl   Rep.   283;   37 

10.  Guetzkow  Bros.  Co.  v.  Breese,  96  L.RA.  153. 
Wis.  591,  72  N.  W.  45,  65  A.  S.  R. 

83. 
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as  he  paid  for  rent  and  expenses  the  difference  should  be  returned 
to  him;  and  if  the  building  was  only  partially  destroyed  and  part 
of  the  proceeds  received  by  tiie  lessor  was  expended  in  repairs,  it  was 
further  held  that  the  lessee  upon  exercising  his  option  to  purchase 
was  entitled  to  have  the  unexpended  balance  credited  upon  the  pur- 
chase price.^*  Insurance  by  a  lessor  of  his  interest  in  the  premises 
on  which  the  lessee  also  had  procured  insurance  for  the  lessor's  benefit 
as  his  lease  required  him  to  do  will  cover  such  part  of  the  loss  insured 
against  as  remains  after  the  application  of  the  policies  taken  by  the 
.lessee,  where  they  fail  to  cover  the  whole  loss  because  of  a  stipulation 
in  them  for  prorating  with  all  other  insurance  on  the  premises." 
Where  the  lessor's  interest  in  the  demised  building  is  insured  but  the 
policy  is  made  payable  to  the  lessee,  by  whom  the  premium  was  paid 
and  who  was  under  the  provisions  of  the  lease  to  rebuild  if  the  prem- 
ises were  destroyed,  it  has  been  held  that  if  the  lessee  collect  the 
amount  of  the  policy  upon  the  destruction  of  the  building,  though  he 
might  be  entitled  to  use  the  proceeds  in  rebuilding,  still  if  he  abandons 
the  premises  without  rebuilding  the  lessor  is  entitled  to  recover  the 
amount  of  the  proceeds  of  the  policy  from  him  less  the  premium 
paid.^* 

Restrictions  upon  Lessor's  Use  of  Other  Premises 

257.  In  General. — Sometimes  in  leases  of  premises  the  lessor  enters 
into  covenants  or  agreements  restricting  his  use  of  other  premises, 
such,  for  instance,  as  provisions  intended  to  secure  to  a  lessee  the 
exclusive  right  to  conduct  a  certain  business  free  from  competition 
of  a  rival  business  conducted  on  other  premises  of  the  lessor,*'  and 
such  provisions  are  not  deemed  to  be  in  contravention  of  public 
policy  as  in  restraint  of  trade.^®  It  has  been  held  that  the  letting 
by  a  property  owner  of  a  storeroom  for  the  sale  of  articles  which 
by  a  lease  signed  by  both  parties,  of  another  room  in  the  building,  he 
has  covenanted  with  its  lessee  not  to  do,  justifies  the  latter  in  rescind- 
ing his  contract  and  suiTendering  possession  of  the  property.**  The 
measure  of  damages  for  the  breach,  by  the  owners  of  a  fair  ground, 
of  a  contract  made  when  renting  ground  upon  which  a  candy  stand 
is  to  be  located,  not  to  rent  grounds  for  competing  stands  within  desig- 

14.  WiUiams  v.  LiUey,  67  Conn.  50,  Deakin,  265  111.  257,  106  N.  E.  790, 

34  Atl.  765,  37  L.R.A.  150.  L.R.A.1915C  854. 

16.  Sun  Ina.  Office  v.  Varble,  103  Note:  L.R.A.1915C  856. 

Ky.  758,  46  S.  W.  486,  41  LR.A.  792.  See  generally,  Contracts,  vol.  6,  p. 

16.  Hayes    v.    Fergason,    15    Lea  785  et  seq.,  as  to  the  validity  of  con- 
(Tenn.)  1,  54  Am.  Rep.  398.  tracts  in  restraint  of  trade. 

17.  Case  v.  Hodsell,  [1912]  3  K.  B.  19.  Chicago     Univeraity     Club     v. 
(Eng.)  533,  Ann.  Cas.  1913D  840.  Deakin,  265  HI.  257,  106  N.  E.  790, 

Note :  L.R.A.1915C  854.  L.RA.1915C  854. 

18.  Ci^icago     University     Club     v. 
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nated  limits^  is  the  difference  in  the  rental  value  of  the  ground 
when  unoccupied  by  competing  stands  and  when  so  occupied;  that 
the  profits  which  could  have  been  realized  upon  goods  that  were 
not  sold  in  consequence  as  alleged  of  the  competition  of  rival  sellers 
are  too  speculative  and  remote.^*  Courts  of  equity  have  not  hesitated 
to  enforce  by  injunction  a  covenant  assuring  the  lessee  the  sole  or 
exclusive  right  of  conducting  a  certain  kind  of  business  on  the  land- 
lord's property.*  It  has  been  held  that  the  lessor  of  a  storeroom  doa« 
not  relieve  himself  from  liability  for  breach  of  a  covenant  not  to  rent 
another  storeroom  in  the  building  for  a  rival  business  by  merely  insert-, 
ing  in  the  lease  a  provision  that  it  shall  not  be  used  for  that  busi- 
ness; and  that  the  additional  duty  is  incumbent  upon  him  to  see 
that  the  second  lessee  does  not  conduct  the  rival  business.*  Other 
authorities,  however,  seem  to  take  the  position  that  the  lessor  suffi- 
ciently complies  with  his  covenant  by  inserting  in  the  subsequent 
lease  a  clause  prohibiting  the  use  of  the  premises  for  the  rival  busi- 
ness.* Where  a  lessor  covenanted  in  the  lease  on  behalf  of  himself 
and  his  assigns,  not  to  build  upon  land  owned  by  him  adjacent  to 
the  demised  premises  and  the  land  referred  to  was  taken,  under  an 
act  of  Parliament,  by  a  railroad  company  and  built  upon  by  it,  it 
has  been  held  that  the  landlord  was  not  liable  in  damages.* 

258.  By  and  against  Whom  Enforceable. — The  authorities  are  not 
in  accord  as  to  whether  an  assignee  of  the  letu-ehold  may  enforce  the 
lessor's  covenant  restricting  his  use  of  other  premises.^  Where  a 
lessor  in  the  lease  of  particular  premises  enters  into  covenants  for 
the  benefit  of  the  lessee  restricting  the  lessor's  right  to  use  other 
property  belonging  to  him,  and  subsequently  leases  such  other  prop- 
erty to  a  third  person,  the  second  lessee  stands  in  the  same  situation 
as  regards  the  binding  effect  upon  him  of  the  covenant  of  the  lessor 
with  the  first  lessee  as  if  he  were  a  grantor  in  fee,  and  if  the  agree- 
ment of  his  lessor  restricting  the  use  of  the  premises  included  in  the 
second  lease  was  a  purely  personal  covenant,  it  would  not  be  binding 
upon  the  second  lessee  so  as  to  affect  his  right  to  use  the  premises.* 
Thus  where  the  lessor,  who  owned  all  the  land  in  a  town,  covenanted 
with  the  lessee  of  one  of  the  houses  that  the  lessee  should  have  the 
exclusive  right  to  vend  merchandise  in  the  town  during  the  term  of 
the  lease,  and  later  leased  another  house  to  another  person  without 

20.  Montgomery  County  Union  Agr.  B.  180,  38  L.  J.  Q.  B.  98, 19  L.  T.  N.  S. 

Soc.  V.  Harwood,  126  Ind.  440,  26  N.  681,  17  W.  R.  494,  16  Eng.  Rul.  Cas. 

E.  182,  10  L.R.A.  532.  798. 

1.  Note :  L.R,A.1915C  856.  6.  Note :  L.R.A.1916C  860. 

2.  Chicago  University  Club  v.  Deak-  6.  Taylor  v.  Owen,  2  Blackf.  (Ind.) 
in,  265  lU.  257,  106  N.  E.  790,  L.R.A.  301,  20  Am.  Dec.  115;  Napa  Val.  Wine 
1916C  854  and  note.  Co.  v.  Boston  Block  Co.,  44  Minn.  130, 

3.  Note :  L.R.A.1915C  859.  46  N.  W.  239,  20  A.  S.  R.  562. 

4.  Baily  v.  DeCrespigny,  L.  R.  4  Q.  Notes :  L.R.A.1915C  226,  86L 
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any  restrictions  as  to  the  selling  of  merchandise^  it  was  held  that  the 
ciublessee  of  the  second  lessee^  the  sublease  containing  no  restrictions, 
was  not  bound  by  the  covenant  in  the  first  lease^  though  he  had  notice 
of  it.'  So  where  an  owner  of  a  city  block  leased  a  part  thereof  to 
be  used  by  the  lessee  for  a  particular  business  with  an  agreement 
not  to  let  other  portions  of  the  block  for  the  same  purpose,  it  was 
held  that  the  lessee  was  not  entitled  to  an  injunction  restraining 
subsequent  lessees  of  other  portions  of  the  block  from  using  their 
premises  for  the  same  business.®  On  the  other  hand,  it  is  recog- 
nized that  a  grantor  in  conveying  land  may  by  express  covenants 
in  the  deed  impose  restrictions  upon  lands  retained  by  him  for  the 
benefit  of  the  land  conveyed  so  as  to  enable  the  owner  of  the  lands 
conveyed  to  enforce  such  restrictions  not  only  against  the  grantor 
but  also  against  his  subsequent  grantee  of  the  lands  retained  with 
notice  of  the  restriction.*  And  it  has  been  held  that  where  a  lessor 
of  a  part  of  a  building  covenants  that  he  will  not  use  the  remainder 
pf  the  building  for  a  particular  purpose,  the  restriction  maybe  enforced 
against  a  subsequent  lessee  of  a  part  of  the  building  so  retained  with 
notice  of  the  restriction.**^  Thus  where  a  lessor  leases  part  of  a  build- 
ing with  the  exclusive  privilege  of  carrying  on  a  particular  business 
in  the  building,  the  lessee  may  enforce  his  exclusive  right  against  a 
subsequent  lessee  of  another  part  of  the  building  with  notice  of  his 
right.** 

Covenants  of  Title  and  Qvdet  Enjoyment 

259.  In  General. — There  is  authority  to  the  effect  that  a  covenant 
on  the  part  of  the  lessor,  for  title,  will  not  arise  from  the  relation  of 
landlord  and  tenant;  there  must  be  either  an  express  agreement  to 
that  effect,  or  words  must  be  used  from  which  such  an  agreement 
can  be  implied;  **  but  on  the  other  hand,  the  use  of  the  term  "demise** 
has  been  held  by  some  courts  to  import  a  covenant  on  the  part  of 
the  lessor  of  good  right  and  title  to  make  the  lease.**    It  is  gener- 

7.  Taylor  v.  Owen,  2  Blackf.  (Ind.)       Note:  32  Am.  Dec.  356. 

301,  20  Am.  Dec.  115.  13.  Chandler  v.  Hart,  161  Cal.  405, 

Note :  L.R. A.1915C  857.  119  Pac.  516,  Ann.  Cas.  1913B  1094 ; 

8.  Napa  Val.  Wine  Co.  v.  Boston  Crouch  v.  Fowle,  9  N.  H.  219,  32  Am. 
Block  Co.,  44  Minn.  130,  46  N.  AV.  239,  Dee.  350  and  note;  Hart  v.  Windsor, 
20  A.  S.  E.  562.  12  M.  &  W.  68,  13  L.  J.  Exch.  129, 

9.  HiUs  V.  MiUer,  3  Paige  (N.  Y.)  8  Jur.  150,  9  Eng.  Rul.  Cas.  438;  Line 
354,  24  Am.  Dec.  218.  v.  Stephenson,  4  Bing.  N.  Cas.  678,  33 

Note:  3  L.R.A.  580.  E.  C.  L.  492,  5  Bing.  N.  Cas.  183,  35 

10.  Note:  L.R.A.1915C  857,  861.        E.  C.  L.  77,  14  Eng.  Rul.  Cas.  710; 

11.  Clay  V.  Powell,  85  Ala.  538,  5  Foster  v.  Peyser,  9  Cush.  (Mass.)  242, 
So.  330,  7  A.  S.  R.  70.  57  Am.  Dec.  43. 

12.  Naumberg  v.  Young,  44  N.  J.  L.      Note :  53  A.  S.  R.  113. 
331,  43  Am.  Rep.  380. 
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ally  well  recognized  that  there  is  an  implied  covenant  in  a  lease 
for  the  quiet  enjoyment  of  the  premises  by  the  lessee  free  from  any 
interference  on  the  part  of  the  lessor/*  and  it  has  been  held  that 
buch  a  covenant  will  be  implied  in  a  lease  of  an  incorporeal  right, 
such  as  the  right  to  collect  wharfage.^^  A  distinction  has  been  made 
between  a  lease  for  a  term  of  years  and  a  lease  for  life,  and  it  has 
been  held  that  while  in  the  former  case  a  covenant  for  quiet  enjoy- 
ment will  be  implied,  such  a  covenant  will  not  be  implied  in  the 
latter  case.**  The  burden  of  a  covenant  for  quiet  enjoyment  until 
broken  is  held  to  run  with  the  reversion  so  as  to  be  binding  upon 
the  transferee  of  the  reversion.*'  An  implied  covenant  for  quiel 
enjoyment  terminates,  however,  with  the  estate  upon  which  it  is 
created,  so  that  where  the  owner  of  a  life  estate  leases  the  premises 
and  dies  within  the  term,  the  tenant,  after  eviction  by  the  remain- 
derman, cannot  maintain  an  action  against  the  lessor's  personal  rep- 
resentative pr,  it  would  seem,  the  heirs  of  the  lessor  for  breach  of  an 
implied  covenant  for  quiet  enjoyment.  In  such  a  case  the  estate 
out  of  which  the  leasehold  is  created  terminates  and  with  it  the  lease- 
hold, and  no  reversion  in  fact  passes.**  TThe  benefit  of  a  covenant 
for  quiet  enjoyment,  in  a  lease  for  years,  being  a  covenant  in  futuro, 
•  runs  with  the  land  and  will  pass  with  it  to  any  person,  as  assignee 
in  law,  who  becomes  legally  possessed  of  the  t«rm.** 

14.  Lutz  V.  Linthicum,  8  Pet.  165,  8  10  Am.  Rep.  708 ;  Lanigan  v.  Kille,  97 
U.  S.  (L.  ed.)  904;  Stott  v.  Euther-  Pa.  St.  120,  39  Am.  Rep.  797;  Hart  v. 
ford,  92  U.  S.  107,  23  U.  S.  (L.  ed.)  Windsor,  12  M.  &  W.  68,  13  L.  J. 
486;  Chandler  v.  Hart,  161  Cal.  406,  Exch.  129,  8  Jur.  160,  9  Eng.  RuL  Cas. 
119  Pac.  616,  Ann.  Cas.  1913B  1094;  438  ^  Adams  v.  Gibney,  6  Ring.  656,  31 
Milheim  v.  Baxter,  46  Colo.  155,  103  Rev.  Rep.  514,  15  Eng.  Rul.  Cas.  743 ; 
Pac.  376,  133  A.  S.  R.  50;  Hayner  v.  Baynes  v.  Lloyd,  [1895]  2  Q.  B.  610, 
Smith,  63  III.  430,  14  Am.  Rep.  124;  64  L.  J.  Q.  B.  787,  73  L  T.  N.  S.  250, 
Avery  v.  Dougherty,  102  Ind.  443,  2  15  Eng.  Rul.  Cas.  752. 
N.  E.  123,  52  Am.  Rep.  680;  Baughe  Notes:  32  Am.  Dec.  355;  64  Am. 
V.  Wilkins,  16  Md.  36,  77  Am.  Dec  Dec.  544;  53  A.  S.  R.  113;  15  Eng. 
279;  Foster  v.  Peyser,  9  Cush.  (Mass.)  Rul.  Cas.  759.  But  see  Black  v.  Gil- 
242,  57  Am.  Dec.  43;  Ellis  v.  Welch,  more,  9  Leigh  (Va.)  446,  33  Am.  Dec 
6  Mass.  246,  4  Am.  Dee.  122 ;  York  v.   253. 

Steward,  21  Mont.  515,  55  Pac.  29,  43       16.  New  York  v.  Mabie,  13  N.  Y. 
L.R. A.  125 ;  Crouch  v.  Fowle,  9  N.  H.   151,  64  Am.  Dec.  538. 
219,  32  Am.  Dec.  350;  New  York  v.       16.  Black  v.  Gilmore,  9  Leigh  (Va.) 
Mabie,  13  N.  Y.  151,  64  Am.  Dec.  538 ;   446,  33  Am.  Dec.  253. 
Mack  V.  Patchin,  42  N.  Y.  167,  1  Am.       17.  Coulter  v.  Norton,  100  Mich.  389, 
Rep.  606;  Boreel  v.  Lawton,  90  N.  Y.  59  N.  W.  163,  43  A.  S.  R.  468. 
293,  43  Am.  Rep.  170;  Edwards  v.  New       Note:  LR.A.1915C  220. 
York,  etc.,  R.  Co.,  98  N.  Y.  245,  50       18.  Adams  v.  Gibney,  6  Bing.  656, 
Am.  Rep.  659 ;  Midgett  v.  Brooks,  34   19  E.  C.  L.  194,  31  Rev.  Rep.  614,  16 
N.  C.  146,  55  Am.  Dec.  405 ;  Holden  v.   En?.  Rul.  Cas,  743. 
Tidwell,  37  Okla.  553,  133  Pac.   54,       Note:  L.R.A.1915C  220. 
Ann.  Cas.  1916C  394,  49  L.R.A.(N.S.)        19.  Notes:  52  A.  S.  R.  127;  63  A.  S. 
369;  Moore  v.  Weber,  71  Pa,  St.  429,  R.  116. 
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260.  Effect  of  Statute  Directed  against  Implied  Covenant. — In 

some  jurisdictions  statutes  have  been  enacted  which  provide  that 
no  covenant  shall  be  implied  in  any  conveyance  of  real  estate  whether 
such  conveyance  contains  special  covenants  or  not.  In  some  juris- 
dictions such  a  statute  has  been  held  not  to  apply  to  a  lease  for  a 
term  of  years,  and  that  therefore  a  covenant  of  quiet  enjoyment  will 
still  be  implied  in  such  leases.'®  In  other  jurisdictions  the  statute 
has  been  held  to  include  leases,^  and  to  apply  to  a  lease  of  the  upper 
stories  of  a  building  only.'  It  has  been  held  that  a  statute  pro- 
viding that  no  covenants  shall  be  implied  in  any  "conveyance"  of 
"real  estate"  and  a  further  provision  that  the  term  "conveyance" 
shall  embrace  every  instrument  in  writing  by  which  any  estate  or 
interest  in  real  estete  is  created  except  for  a  term  not  exceeding 
three  years  includes  a  lease  for  more  than  three  years.  And  there- 
fore under  such  a  statute  a  covenant  in  a  lease  of  land  for  five 
years  with  a  building,  the  upper  floor  of  which  is  reached  by  an 
outside  stairway  on  adjacent  premises,  that  the  lessor  will  protect 
the  lessee  from  interruption  in  his  use  of  the  stairway  by  the  acts 
of  the  adjoining  proprietors,  cannot  be  implied.* 

261.  Implied  Covenant  Restrained  by  Express  Covenant. — ^It  is  well 
settled  that  the  general  implied  covenants  are  qualified  and  restrained 
by  any  express  covenants  of  a  more  limited  character.  Such  cove- 
nants are  inconsistent  with  the  idea  of  a  general,  absolute  covenant, 
extending  beyond  them,  and  importing  more  than  they  express, 
and  are,  therefore,  very  properly  held  to  modify  and  restrain  any 
implication  from  the  general  terms  of  the  grant.  Upon  this  the 
autfiorities  seem  to  be  uniform,  both  in  relation  to  deeds  and  leases.* 
Thus  it  has  been  held  that  the  covenant  implied  from  the  use  of  the 
term  "demise"  in  a  lease  is  restrained  by  a  covenant  that  the  lessor 
would  not  himself,  nor  should  any  person  claiming  under  him,  inter- 
rupt the  possession  of  the  lessee,  during  the  term,^  and  that  the  whole 
covenant  implied  in  the  word  "demise,"  both  as  to  title  and  quiet 

20.  New  York  v.  Mabie,  13  N.  Y.  adopted  the  construction  placed  on  a 

151,  64  Am.  Dec.  538.  similar    statute    by    the    New    York 

Notes:  64  Am.  Dec.  544;  11  L.R.A.  courts). 

(N.S.)  99;  44  L.R.A.(N.S.)  1111.  4.  Crouch  v.  Fowle,  9  N.  H.  219, 

1.  Minnis  v.  Newbro-Gallogly  Co.,  32  Am.  Dec.  350;  Kent  v.  Welch,  7 
174  Mich.  635,  140  N.  W.  980,  44  Johns.  (N.  Y.)  258,  5  Am.  Dec.  266; 
L.R.A.(N.S.)  1110  and  note.  Line  v.  Stephenson,  4  Bing.  N.  Cas. 

Notes:  44  L.R.A.(N.S.)  1111;  Ann.  678,  33  E.  C.  L.  492,  5  Bing.  N.  Cas. 
Cas.  1913D  1002.  183,  36  E.  C.  L.  77, 14  Eng.  Rul.  Cas. 

2.  Minnis   v.   Newbro-Gallogly   Co.,  710. 

174  Mich.  635,  140  N.  W.  980,  44  Notes:  32  Am.  Dec.  356;  53  A.  S.  R. 
L.R.A.(N.S.)  1110.  114. 

3.  Koeber  v.  Somers,  108  Wis.  497,  6.  Crouch  v.  Fowle,  9  N.  H.  219,  32 
84  N.  W.  991,  52  L.R.A.  512,  disap^  Am.  Dec.  350. 

proving  earlier  Wisconsin  case  (which 
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enjoyment,  is  restrained  by  an  express  covenant  a&  to  quiet  enjoy- 
ment.* 

262.  Breach  of  Covenant  for  Quiet  Enjoyment  Generally. — The 
main  object  of  a  covenant  for  quiet  enjoyment  is  to  protect  the  leasee 
from  the  lawful  claims  of  third  persons  having  a  title  paramount  to 
the  lessor;  but  such  a  covenant,  when  fully  written  out,  provides 
also  for  the  protection  of  the  lessee  against  the  unlawful  entry  of 
the  lessor  himself;  consequently,  where  the  law  implies  such  a  cove* 
nant  from  the  character  and  terms  of  a  lease  not  containing  any 
express  engagement,  the  scope  of  the  implied  guaranty  should  be 
equally  extensive.'  It  is  not,  however,  every  mere  trespass  by  the 
lessor  upon  the  demised  premises  which  will  amount  to  a  breach  of 
this  covenant.  Although  the  covenantor  cannot  avail  himself  of 
the  subterfuge  that  his  entry  was  unlawful,  and  he  was  therefore  a  tres- 
passer, to  avoid  the  consequences  of  his  own  wrong,  still,  to  support 
the  action  of  covenant,  the  entry  must  be  m£[de  under  an  assumption 
of  title  or  right.®  Any  sort  of  annoyance,  unless,  perhaps,  a  mere 
trespass,  affecting  the  occupation  of  the  property  let,  which  prevents 
the  tenant  from  enjoying  it  in  as  ample  a  manner  as  he  is  entitled 
to  by  the  terms  of  the  lease,  amounts  to  a  breach.  Thus  it  has  been 
held  that  the  flowing  of  water  into  leased  apartments  from  an  upper 
tenement  owned  and  occupied  by  the  lessor,  becaiise  of  defective 
plumbing,  causing  injury  to  the  lessee's  goods,  which  the  lessor 
refused  to  remedy  within  a  reasonable  time  after  notice,  constitutes 
a  breach  of  the  implied  covenant  for  quiet  enjoyment,  in  the  absence 
of  excusing  facts.*  It  need  not  be  averred  in  the  pleading  that  the 
lessor  acted  under  a  claim  of  title  where  the  tenant's  possession  ia 
wrongfully  invaded  by  him  if  the  character  of  the  act  be  such  as 
reasonably  to  show  that  the  defendant  acted  upon  such  an  assump- 
tion, the  action  will  be  sustained.^^  If  a  tenant  is  evicted  under  a 
judgment  obtained  by  a  stranger  having  a  paramount  title,  and 
brings  an  action  against  the  landlord  to  recover  for  a  breach  of  a 
covenant  for  quiet  enjoyment,  it  is  not  necessary  to  the  maintenance 
of  the  action  that  the  tenant  aver  and  prove  that  he  notified  the 
landlord  of  the  pendency  of  the  action  under  which  he  was  evicted; 
the  failure  to  give  such  notice  merely  imposes  upon  the  tenant  the 
burden  of  showing  that  the  title  under  which  he  was  evicted  was 
paramount.^^    An  implied  covenant  for  quiet  enjoyment  terminates 

6.  Line  v.  Stephenson,  4  Bing.  N.       Note:  53  A.  S.  R.  116. 

Cas.  678,  33  E.  C.  L.  492,  5  Bing.  N.  9.  York  v.  Steward,  21  Mont.  515,  56 

Cas.  183,  35  E.  C.  L.  77,  14  Eng.  Rul.  Pac.  29,  43  L.R.A.  125. 

Cas.  710.  10.  New  York  v.  Mabie,  13  N.  Y. 

7.  New  York  v.   Mabie,  13  N.  Y.  151,  64  Am.  Dec.  538. 

151,  64  Am.  Dec.  538.  11.  Chestnut  v.  Tyson,  105  Ala.  149, 

8.  New  York  v.  Mabie,  13  N.  Y.  151,   16  So.  723,  53  A.  S.  R.  101. 
64  Am.  Dec.  538. 
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with  the  estate  upon  which  it  is  oreated,^*  axid  consequently  it  has 
been  held  that  where  the  holder  of  a  leasehold  estate  for  a  term  of 
years  demises  for  a  term  beyond  his  term^  the  eviction  of  his  lessee 
after  the  termination  of  the  estate  of  the  lessor  is  not  a  breach  of 
the  implied  covenant  for  quiet  enjoyment.**  And  where  the  owner 
of  a  life  estate  leases  the  premises  for  a  term  of  years  tod  dies  within 
the  term,  the  tenant  after  eviction  by  the  remainderman  cannot 
maintain  an  action  against  the  personal  representatives  of  the  lessor 
for  breach  of  an  implied  covenant  for  quiet  enjoyment.**  Impair- 
ment of  the  lessee's  enjoyment  of  the  premises  by  a  fortuitous  event 
imch  as  the  destruction  of  a  demised  building  by  fire  or  the  elements 
ds  not  a  breach  of  the  lessor's  covenant  for  quiet  enjoyment.** 

263.  Acts  af  Third  Persons  Generally. — ^A  general  covenant  for 
quiet  and  peaceable  enjoyment  secures  the  tenant  against  only  lawful 
interruptions  in  such  enjoyment  under  a  paramount  title  or  an  inter- 
ruption by  the  lessor  or  those  claiming  under  him,  and  does  not 
include  an  interruption  of  the  tenant's  possession  by  the  wrongful 
acts  of  strangers.**  The  covenant  of  the  lessor  may,  however,  be 
sufficiently  broad  to  protect  the  lessee  against  the  tortious  acts  of 
strangers;*'  but  while  there  is  authority  for  the  position  that  a 
covenant  for  quiet  enjoyment  expressly  applying  to  the  acts  of  ''any 
person"  protects  the  lessee  against  even  the  tortious  acts  of  strangers,'® 
the  better  view  seems  to 'be  that  a  covenant  against  the  disturbance 
of  the  tenant's  possession  by  "any  person"  whomsoever  will  not 
include  such  a  tortious  disturbance,**  and  this  was  held  true  in  an 
early  English  case  frequently  cited  with  approval  in  this  country 

12.  Notes:  32  Am.  Dec.  356;  L.R.A.  Ann.  Cas.  1915C  394,  49  L.R.A.(N.S.) 
1915C  220.  369 ;  Moore  v.  Weber,  71  Pa.  St.  429, 

13.  Baynes  v.  Lloyd,  [1895]  2  Q.  B.  10  Am.  Rep.  708;  Oakford  v.  Nixon, 
610,  64  L.  J.  Q.  B.  787,  73  L.  T.  N.  S.  177  Pa.  St.  76,  35  Atl.  588,  34  L.R.A. 
250,  15  Eng.  Riil.  Cas.  762  and  note.  575;  Ross  v.  Overton,  3  Call  (Va.)  309, 

14.  Adams  v.  Gibney,  6  Bing.  656, 19  2  Am.  Dec.  552;  Jeffreys  v.  Evans,  19 
E.  C.  L.  194,  31  Rev.  Rep.  514,  15  C.  B.  N.  S.  246,  115  E.  C.  L.  246,  11 
Eng.  Rul.  Cas.  743.  See  also  Black  Jur.  N.  S.  5i84,  13  L.  T.  N.  S.  72,  34 
V.  Gilmore,  9  Leigh  (Va.)  446,  33  Am.  L.  J.  C.  PL  261, 15  Eng.  Rul.  Cas.  716. 
Dec.  253.  Notes:  77  Am.  Dec.  283;  17  Am. 

Note:  L.R.A.1915C  220.  Rep.  63;  53  A.   S.  R.  113,  116;  42 

15.  Ross  V.  Overton,  3  Call  (Va.)  L.R.A.(N.S.)  775,  776;  15  Eng.  Rul. 
309,  2  Am.  Dec.  552.  Cas.  722. 

16.  Chestnut  v.  Tyson,  105  Ala.  149,  17.  Singleton  v.  Carroll,  6  J.  J. 
16  So.  723,  53  A.  S.  R.  101;  Baugher  Marsh.  (Ky.)  527,  22  Am.  Dec.  95. 

V.  Wilkins,  16  Md.  35,  77  Am.  Dec.  18.  Note:  42  L.R.A.(N.S.)  776. 

279;  Surget  v.  Arighi,  11  Smedes  &  M.  19.  Baugher  v.  Wilkins,  16  Md.  35, 

(Miss.)   87,  49  Am.  Dec.  46;  Crouch  77  Am.  Dec.  279;  Surget  v.  Arighi,  11 

v.  Fowle,  9  N.  H.  219,  32^  Am.  Dec.  Smedes  &  M.  (Miss.)  87,  40  Am.  Deo. 

350;  Gardner  v.  Keteltas,  3  Hill  (N.  46. 

Y.)  330,  38  Am.  Dec.  637;  Holden  v.  Note:  42  L.R.A.(N.S.)  776. 
TidweU,  37  Okla,  653,  133  Pac.  54, 
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when  the  lessor  covenanted  that  the  lessee  should  quietly  enjoy  against 
che  acts  of  "all  men."  *®  The  acts  of  the  owners  of  adjacent  prop- 
erty not  sanctioned  or  authorized  by  the  lessor  cannot  constitute 
a  breach  of  the  lessor's  covenant  for  quiet  enjoyment.*  So  it  has 
been  held  in  an  action  by  a  tenant  against  his  landlord  for  breach 
of  his  express 'covenant  for  quiet  enjoyment  that  a  breach  of  such 
covenant  was  not  shown  by  an  allegation  in  the  complaint  that  the 
plaintiff  was  evicted  by  an  assemblage  of  men  "moved  by  exaspera- 
tion and  excitement  by  them  entertained  towards"  the  defendant, 
as  it  will  not  constitute  a  breach  of  the  covenant  that  strangers  were 
induced  to  do  the  act  by  feelings  of  animosity  or  revenge  against 
the  lessor.  The  lessor  must  do  the  act,  or  excite  others  to  it,  not 
indirectly,  but  directly.  He  must  be  the  agent,  who  acts  with  a 
view  to  that  particular  result.*  A  covenant  for  quiet  enjoyment  will 
not  ordinarily  be  deemed  to  have  been  broken  by  the  acts  of  other 
tenants  of  the  landlord  not  authorized  or  sanctioned  by  him.*  So 
where  lands  are  leased,  reserving  shooting,  fishing,  and  spprting  rights, 
and  these  rights  are  subsequently  leased  to  another  person,  a  vio- 
lation of  these  rights  by  the  first  lessee  does  not  render  the  lessor 
liable  to  the  second  lessee  on  his  covenant  for  quiet  enjoyment.*  On 
the  other  hand,  if  the  wrongful  act  of  a  third  person  is  done  with 
the  sanction  and  authority  of  the  lessor,  it  may  constitute  a  breach 
of  the  covenant  for  quiet  enjoyment,*  and  .where  a  municipal  corpo- 
ration is  the  lessor,  the  acts  of  its  ofHcers  may  constitute  a  breach 
of  the  covenant.* 

264.  Exercise  of  Police  Power;  Eminent  Domain. — The  taking  of 
a  part  or  the  whole  of  the  premises  under  the  power  of  eminent 
domain  is  not  a  breach  of  a  lessor's  general  covenant  for  quiet 
enjoyment'  The  reason  for  this  is  that  in  a  lease  containing  a 
general  covenant  for  quiet  enjoyment,  it  must  be  presumed  that 
the  parties  had  in  view  evictions,  entries,  or  disturbances,  to  be  made 
by  virtue  only  of  existing  rights,  and  not  of  rights  afterwards  to  be 

20.  Singleton    v.    Carroll,    6    J.    J.  72,  15  Eng^.  Rul.  Cas.  716. 

Marsh.   (Ky.)   527,  22  Am.  Dec.  95;  5.  Sherman  v.  Williams,  113  Mass. 

Pollard  V.  Shaffer,  1  Dall.  (Pa.)  210,  481, 18  Am.  Rep.  522 ;  Collins  v.  Lewis, 

1  U.  S.  (L.  ed.)  104,  1  Am.  Dec.  239.  53  Minn.  78,  54  N.  W.  1056,  19  L.R.A. 

1.  Baugher  v.  Wilkins,  16  Md.  35,  822. 

77  Am.  Dec.  279;  Holden  v.  Tidwell,       6.  New  York  v.  Mabie,  13  N.  Y.  151, 
37  Okla.  553,  133  Pac.  54,  49  L.R.A.  64  Am.  Dec.  538. 
(N.S.)  369;  Oakford  v.  Nixon,  177  Pa.       7.  Corrigan  v.  Chicasro,  144  111.  537, 
St.  76,  35  Atl.  588,  34  L.R.A.  575.  33  N.  E.  746,  21  L.R.A.  212;  Ellis  v. 

2.  Surget  v.  Arighi,  11  Smedes  &  Welch,  6  Mass.  246,  4  Am.  Dec.  122; 
M.  (Miss.)  87,  49  Am.  Dec.  46.  Sherman  v.  Williams,  113  Mass.  481, 

3.  Note :  14  Ann.  Cas.  1125.  18  Am.  R6p.  522. 

4.  Jeffreys  v.  Evans,  19  C.  B.  N.  S.  Notes:  17  L.R.A.  276;  42  L.R.A. 
246,  115  E.  C.  L.  24(5,  11  Jur.  N.  S.  (N.S.)  776;  Ann.  Cas.  1912D  367;  1.^ 
584,  34  L.  J.  C.  PI.  261, 13  L.  T.  N.  S.   Eng.  Rul.  Cas.  809. 
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acquired;  for  these  it  cannot  be  presumed,  from  the  general  words 
of  the  covenant,  were  contemplated.  The  authority  to  take  property 
under  the  power  of  eminent  domain  when  necessary  cannot  be  con- 
sidered as  an  existing  incumbrance;  neither  can  the  prerogative  of 
the  public  be  deemed  an  existing  right,  within  the  intention  of  the 
parties  to  the  lease.  For  the  lessor  holds  his  land  subject  to  this 
prerogative;  and  so  also  do  the  lessees  their  term,  because  it  is  one 
of  the  incidents  of  the  tenure  by  which  all  lands  are  holden.  A 
covenant  against  the  exercise  of  this  prerogative  would  be  a  cove- 
nant, not  against  any  existing  right,  or  interest  in  the  land,  but 
against  a  njied  possibility.  Thus  the  location  of  a  town  way  over 
lands  leased  does  not  constitute  a  breach  of  a  covenant  for  quiet 
enjoyment,  as  the  lessee  has  a  statutory  remedy,  as  owner,  against  the 
town,  equally  with  the  lessor.®  So  the  interference  with  the  lessee's 
possession  and  enjoyment  of  the  premises  by  public  oflScials  in  the 
exercise  of  the  police  power,  which  is  not  due  to  any  default  on  the 
part  of  the  lessor,  is  not  a  breach  of  the  lessor's  covenant  for  quiet 
enjoyment.  Thus  where  the  lease  contained  a  covenant  for  quiet 
enjoyment  without  hindrance  or  interference  by  the  lessor  or  any 
person  or  person^  whatsoever,  and  the  use  of  the  premises  by  the 
lessee  as  a  place  of  public  amusement  was  interfered  with  under  the 
police  power  for  want  of  proper  exits,  it  was  held  that  this  did  not 
constitute  a  breach  of  the  lessor's  covenant,  where  he  was  under  no 
duty  or  obligation  to  make  the  required  exits.* 

265.  Necessity  for  Eviction. — The  broad  rule  has  been  laid  down 
that  a  covenant  for  quiet  enjoyment  is  not  broken  by  anything 
short  of  an  actual  or  constructive  eviction ;  *®  and  it  has  been  held 
in  case  of  a  lease  by  the  owner  of  an  equity  of  redemption  subject 
to  an  outstanding  mortgage  that  if  the  mortgage  is  foreclosed  and 
the  lessee  becomes  the  purchaser,  thereby  merging  his  term  in  the 
fee,  there  is  no  breach  of  the  lessor's  covenant  of  quiet  enjoyment  for 
which  the  lessee  could  maintain  an  action  at  law  because  there  has 
been  no  ouster  or  eviction  of  the  lessee.**  Still  an  actual  eviction 
from  a  part  of  the  demised  premises  is  a  breach  of  such  covenant, 
and  the  tenant  may  retain  possession  of  that  portion  from  which 
he  has  not  been  evicted  and  maintain  an  action  for  the  breach.  Thus 
where  a  building  was  leased  including  the  land  under  the  eaves,  it 
was  held  that  the  erection  of  a  wall  by  the  authority  of  the  lessor 
upon  land  under  the  eaves  was  a  breach  of  the  covenant  for  quiet 

8.  Ellis  ▼.  Welch,  6  Mass.  246,  4  Ch.  (N.  Y.)  29,  9  Am.  Dec.  265 ;  Boreel 
Am.  Dec.  122.  v.  Lawton,  90  N.  Y.  293,  43  Am.  Rep. 

9.  Taylor  ▼.   Finnegan,  189   Mass.   170. 

568,  76  N.   E.   203,   2   L.R.A.(N.S.)       Note :  53  A.  S.  R.  115. 

973.  11.  Chestcrman  v.  Gardner,  5  Jolicav 

10.  Chesterman  v.  Gardner,  5  Johns.    Ch.  (N.  Y.)  29,  9  Am.  Dec.  265. 
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enjoyment.**  If  the  lessor  prevents  the  lessee  from  entering,  this  has 
been  declared  to  be  a  breach  of  his  covenant  for  quiet  enjoyment.*' 
and  it  has 'been  held  that  a  covenant  for  quiet  enjoyment  is  broken 
if  the  lessee  cannot  enter  because  another  is  already  in  possession 
under  title  paramount;  in  such  a  case,  no  ouster  or  expulsion  is  neces- 
sary on  which  to  predicate  a  suit,  as  the  lessee  is  not  bound  to  enter 
and  commit  a  trespass.**  On  the  otlier  hand,  there  are  decisions 
to  the  effect  that  a  covenant  for  quiet  enjoyment  is  not  broken  if 
the  possession  of  the  premises  is  withheld  by  a  wrongdoer.  In  such 
case  the  remedy  of  the  lessee  is  against  the  wrongdoer,  and  not  against 
the  lessor.  This  rule  was  applied  where  the  wrongful  possessor  claimed 
under  a  prior  lease  which  he  insisted  had  not  terminated,  but  his 
claim  proved  imfounded,  and  he  was  afterwards  removed  from  the 
premises.** 

266.  Damages  for  Breach  Generally. — The  authorities  are  not  uni- 
form as  to  the  measure  of  damages  for  the  breach  of  a  covenant  for 
quiet  enjoyment  in  a  lease;  and  a  distinction  is  made  in  the  case 
of  a  breach  arising  out  of  an  eviction  by  the  landlord  in  disaffirm- 
ance of  his  own  act  or  by  a  fraud  perpetrated  upon  the  tenant  and 
the  case  where  the  eviction  is  by  a  paramount  title,  without  any 
wrongful  act  of  the  lessor.**  Where  the  covenant  for  quiet  enjoy- 
ment is  broken  by  the  eviction  of  the  tenant  under  a  title  para- 
mount, the  view  is  talcen  in  some  jurisdictions  in  this  country  tnat 
ordinarily  the  measure  of  damages  is  the  consideration  paid  by  the 
tenant  as  in  case  of  the  breach  of  such  a  covenant  in  a  conveyance 
in  fee,  so  that  if  there  has  been  no  payment  of  rent  in  advance  or 
other  consideration,  the  lessee  is  limited  to  a  recovery  of  nominal 
damages.*^  And  where  during  the  term  and  prior  to  his  eviction 
under  the  paramount  title  the  lessee  had  erected  valuable  improve- 
ments upon  the  demised  premises,  his  right  to  recover  on  account 
of  his  loss  therefrom  has  been  denied.**  However,  according  to  the 
view  taken  in  England  and  by  the  majority  of  the  courts  in  this 
country,  where  the  lessee  is  evicted  under  a  title  paramount  he  is 
permitted  to  recover  as  damages  the  value  of  his  unexpired  term 
less  the  rent  reserved ;  *•  and  in  addition  thereto  he  has  been  allowed 

12.  Sherman  v.  Williams,  113  Mass.  16.  Lanigan  v.  Kille,  97  Pa.  St.  120, 
481,  18  Am.  Rep.  522.  39  Am.  Rep.  797. 

13.  Note:  38  Am.  Dec.  639.  17.  Mack  v.  Patchin,  42  N.  Y.  167, 

14.  Gardner  v.  Keteltas,  3  Hill  (N.  1  Am.  Rep.  506 ;  Lanigan  v.  Kille,  97 
Y.)  330,  38  Am.  Dec.  637.  Pa.  St.  120,  39  Am.  Rep.  797. 

Note:  53  A.  S.  R.  116.  Notes:  53  A.  S.  R.  117;  Ann.  6*8. 

See  supra,  par.  215  et  seq.,  as  to  the  1916D  1148;  15  Ener.  Rul.  Cas.  738. 

general  duty  of  the  lessor  to  deliver  18.  Lanigan  v.  Kille,  97  Pa.  St.  120, 

possession.  39  Am.  Rep.  797. 

15.  Gardner  ▼.  Keteltas,  3  Hill  (N.  Note:  53  A.  S.  R.  117. 

y.)  330,  38  Am.  Dec.  637  and  note.  19.  Snodgrass  v.  Reynolds,  79  Ala. 

Note:  53  A.  S.  R.  116.  452,  58  Am.  Rep.  601;  Wolf  ▼.  Me- 
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to  recover  special  damages  which  may  be  deemed  to  have  been 
within  the  contemplation  of  the  parties.**  So  where  the  lease  con- 
templated the  making  of  improvements  and  alterations  by  the  lessee, 
he  has  been  permitted  to  recover  his  loss  resulting  from  expendi- 
tures in  this  respect.^  If  the  eviction  is  by  the  landlord  himself,  it 
would  seem  that  according  to  the  view  taken  even  in  jurisdictions 
where  the  rule  prevails  that  the  lessee's  recovery  in  case  of  evictioiv 
by  title  paramount  is  limited  to  the  consideration  or  rent  paid  in 
advance,  thi3  value  of  the  term  over  the  rent  reserved  may  be  recov- 
ered,^ and  undoubtedly  this  is  true  where  the  action  is  in  tort  for 
the  wrongful  eviction.*  The  same  has  been  held  true  if  there  is 
any  fraud  or  deceit  upon  the  part  of  the  lessor  or  default  on  his 
part  to  remedy  defects  in  his  title.  Thus  it  has  been  held  that  where 
the  lessor  at  the  time  of  the  lease  owned  only  the  equity  of  redemp- 
tion, and  he  acting  in  bad  faith  induced  the  mortgagee  to  foreclose 
the  mortgage  and  instead  of  purchasing  for  himself  alone,  without 
excuse  induced  another  to  purchase  jointly  with  him,  and  had  the 
tenant  ejected  under  a  writ  of  assistance,  the  lessee  was  held  entitled 
to  recover  as  damages  in  an  action  on  the  covenant  of  warranty  the 
value  of  his  unexpired  term  less  the  rent  reserved.* 

267.  Mesne  Profits;  Expenses  of  Defending  Title. — If  a  recovery 
has  been  had  against  the  tenant  by  the  owner  of  the  paramount  title 
during  the  time  the  lessee  was  in  possession  this  is  a  proper  element 
of  recovery  by  him  against  his  landlord  for  breach  of  the  latter^s 
covenant  for  quiet  enjoyment,^  and  it  seems  that  the  lessee  may 
recover  the  necessary  expenses  incurred  by  him  in  the  defense  of 
the  title  against  the  claim  of  the  owner  of  the  paramount  title.*  The 
authorities  are  not  in  accord  as  to  the  necessity  of  giving  notice  to 
the  covenantor  of  the  pendency  of  the  suit  under  which  the  evic- 
tion takes  place  to  enable  the  covenantee  to  recover  as  damages  for 

gantz,  184  Mich.  452,  151  N.  W.  622,  1916D  1148;  15  Eng.  Rul.  Cas.  739. 
Add.  Cas.  1916D  1146  and  note;  Lack       1.  Wolf  v.  Megantz,  184  Mich.  452^ 

V.  Furze,  L.  R.  1  C.  P.  441,  35  L.  J.  C.  161  N,  W.  622,  Ann.  Cas.  1916D  1146. 
P.  141,  14  W.  R.  403,  16  Eng.  Rul.       Note:  15  Eng.  Rul.  Cas.  739. 
Cas.  723  and  note.  2.  Notes:  53  A.  S.  R.  116;  Ann.  Cas. 

Notes:  58  Am.  Rep.  606;  63  A.  S.  R.  1916D  1148. 
117;  53  L.R.A.  100;  Ann.  Cas.  191GD       3.  See  supra,  par.  184  et  seq. 
1148.  4.  Mack  v.  Patchin,  42  N.  Y.  167, 

See  supra,  par.  218  et  seq.,  as  to  1  Am.  Rep.  506. 
damages  for  breach  of  covenant  to  dc-       Note :  Ann.  Cas.  1916D  1148. 
liver  possession  to  the  lessee  and  su-       6.  Mack  v.  Patchin,  42  N.  Y.  167,  1 

pra,  par.  29,  as  to  damages  for  breach  Am.  Rep.  506;  Lanigan  v.  Kille,  97 

of  executory  agreement  to  give  a  lease.  Pa.  St.  120,  39  Am.  Rep.  797. 

20.  Wolf  v.  Megantz,  184  Mich.  452,       6.  Mack  v.  Patchin,  42  N.  Y.  167,  1 

151  N.  W.  622,  Ann.  Cas.  191GD  1146  Am.  Rep.  506. 
and  note.  Note:  15  Eng.  Eul.  Cas.  743« 

Notes:  53  A.  S.  R.  117;  Ann.  Cas. 
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breach  of  the  covenant  for  quiet  enjoyment  the  cost  of  defending 
the  suit,  but  the  better  view  seems  to  be  that  such  notice  should  be 
given,'  and  such  notice  has  been  held  necessary  to  enable  a  lessee . 
to  recover  such  expenses  in  an  suction  for  a  breach  of  his  lessor's 
covenant  for  quiet  enjoyment  This  rule  would  not  apply,  however, 
to  such  of  the  costs  of  the  ejectment  suit  as  'would  be  adjudged 
against  the  defendant  therein,  though  no  defense  were  made,  as 
upon  default,  for  instance;  and  these  might  be  recovered  on  the 
covenant,  notwithstanding  notice  to  the  covenantor  had  not  been 
given,  since  it  is  only  the  expenses  of  defending  the  suit  which  he 
would  have  upon  notice  the  election  of  incurring  or  not.® 

Covenant  or  Warranty  as  to  Condition  of  Premises 

268.  In  GeneraL — The  general  doctrine  of  the  law  is  that  on  the 
demise  of  a  hou3e  or  lands  there  is  no  covenant  or  warranty  implied 
that  the  premises  shall  be  fit  and  suitable  for  the  use  for  which 
the  lessee  requires  them,  whether  for  habitation,  occupation,  or  culti- 
vation, and  consequently  their  unfitness  for  such  a  purpose  will  not 
as  a  general  rule  justify  the  tenant  in  abandoning  the  premises,  and 
on  such  grounds  making  defense  to  an  action  for  rent.'    The  tenant 

7.  See  Covenants,  vol.  7,  p.  1170.   63  L.R.A.  649;  Miles  v.  Tracey,  (Ky.j 

8.  Chestnut  v.  Tyson,  105  Ala.  149,  89  S.  W.  1128,  4  L.R.A.(N.S.)  1142; 
16  So.  723,  53  A.  S.  R.  101.  Libbey  v.  Tolford,  48  Me.  316,  77  Am. 

9.  Viterbo  v.  Preidlander,  120  U.  S.  Dee.  229 ;  Toole  v.  Beckett,  67  Me.  544, 
707,  7  S.  Ct.  962,  30  U.  S.  (L.  ed.)  24  Am.  Rep.  54;  Whitmore  v.  Orono 
776;  Doyle  v.  Union  Pac.  R.  Co.,  147  Pulp,  etc.,  Co.,  91  Me.  297,  39  Atl. 
U.  S.  413,  13  S.  Ct.  333,  37  U.  S.  1032,  64  A.  S.  R.  229,  40  L.R.A.  377 ; 
(L.  ed.)  223;  Finney  v.  Steele,  148  Hill  v.  Day,  108  Me.  467.  81  AtL  581, 
Ala.  197,  41  So.  976, 12  Ann.  Cas.  510,   Ann.  Cas.  1913C  971;  Smith  v.  State, 

6  L.R.A.(N.S.)  977;  Davidson  v.  92  Md.  518,  48  Atl.  92,  51  L.R. A.  772; 
Fischer,  11  Colo.  583,  19  Pac.  652,  7  Foster  v.  Peyser,  9  Cush.  (Mass.)  242, 
A.  S.  R.^267;  Colorado  Mortg.,  etc.,  57  Am.  Dec.  43;  Dutton  v.  Gerrish,  9 
Co.  V.  Giacomini,  55  Colo.  540, 136  Pac.  Cush.  (Mass.)  89,  55  Am.  Dec.  45; 
1039,  L.R.A.1915B  364;  Valin  v.  Jew-  GUI  v.  Middleton,  105  Mass.  477,  7  Am. 
ell,  88  Conn.  151,  90  AU.  36,  L.R.A.  Rep.  548;  Rovce  v.  Gugrerenheim,  106 
1915B  324;  Fisher  v.  Lighthall,  4  Mass.  201,  8  Am.  Rep.  322 ;  Looney  v. 
Mackey  (D.  C.)  82,  54  Am.  Rep.  268;  McLean,  129  Mass.  33,  37  Am.  Rep. 
Keroes  v.  Richards,  28  App.  Cas.  (D.  295;  Woods  v.  Naumkeag  Steam  Cot- 
C.)  310,  8  Ann.  Cas.  575;  Russell  v.  ton  Co.,  134  Mass.  357,  45  Am.  Rep. 
Little,  22  Idaho  429, 126  Pac.  529,  Ann.  344 ;  Bowe  v.  Hunking,  135  Mass.  380, 
Cas.  1914B  415,  42  L.R.A.(N.S.)  363;  46  Am.  Rep.  471;  Cowen  v.  Sunder- 
Purcell  v.  English,  86  Ind.  34,  44  Am.  land,  145  Maas.  363,  14  N.  E.  117,  1 
Rep.  255;  Hamilton  v.  Feary,  8  Ind.  A.  S.  R.  469;  Ingalls  v.  Hobbes,  156 
App.  615,  35  N.  E.  48,  52  A.  S.  R.  486;  Mass.  348,  31  N.  E.  286,  32  A.  S.  R.  J 
Moore  v.  Parker,  63  Kan.  52,  64  Pac.  460;  Phelan  v.  Fitzpatrick,  188  Mass. 
975,  53  L.R. A.  778;  Bailey  v.  Kellv,  237,  74  N.  E.  326,  108  A.  S.  R.  469; 
86  Kan.  911,  122  Pac.  1027,  39  L.R.A.  Tavlor  v.  Finnigan,  189  Mass.  568,  76 
(N.S.)  378;  Franklin  v.  Tracy,  117  N.  E.  203,  2  L.R.A.(N.S.)  973;.  Shute 
Ky.  267,  77  S.  W.  1113,  78  S.  W.  1112,   v.  Bills,  191  Majas.  433,  78  N.  E.  96, 
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hires  at  his  peril,  and  a  rule  similar  to  that  of  caveat  emptor  applies 
and  throws  upon  the  lessee  the  responsibility  of  examining  as  to  the 
existence  of  defects  in  the  premises  and  of  providing  against  their 
ill  effects.^^  Thus  in  case  of  the  lease  of  a  dwelling  house  the  fact 
that  the  premises  were  so  situate  that  rain  was  liable  to  flow  into 
the  basement  and  render  it  unfit  for  use^  and  that  this  defect  at 
the  time  of  leasing  was  not  apparent,  because  the  weather  was  warm 
and  dry,  does  not  entitle  the  tenant  to  surrender  and  abandon  the 
premises,  when  he  had  an  opportunity  for  inspecting  them  and  no 

114  A.  S.  R.  631,  7  L.R.A.(N.S.)  965;  v.  Weber,  71  Pa.  St.  429, 10  Am.  Rep. 

Walsh  V.  Schmidt,  206  Mass.  405,  92  708;  Railton  v.  Taylor,  20  R.  I.  279,  38 

N.  E.  496,  34  L.R.A.(N.S.)  798;  Stone  Atl.  980,  39  L.R.A.  246;  Schmalzried 

V.  Lewis,  215  Mass.  594, 104  N.  E.  284,  v.  White,  97  Tenn.  36,  36  S.  W.  393, 

Ann.  Cas.  1914D  591,  50  L.R.A.(N.S.)  32  L.R.A.  782;  Perez  v.  Rayband,  76 

471;  Morton  v.  Hanes,  162  Mich.  366,  Tex.  191, 13  S.  W.  177,  7  L.K.A.  620; 

127  N.  W.  269,  139  A.  S.  R.  566;  Mesher  v.  Osborne,  75  \vash.  439,  134 

Kreuger  v.  Ferrant,  29  Minn.  385,  13  Pac.  1092,  48  L.R.A.(N.S.)   917  and 

N.  W.  158,  43  Am.  Rep.  223;  Jones  note;  Howard  v.  Washington  Water 

V.  Millsaps,  71  Miss.  10,  14  So.  440,  Power  Co.,  75  Wash.  255,  134  Pac. 

23  L.R.A.  155;  Whiteley  ▼.  McLaugh-  927,  52  L.R.A.(N.S.)  578;  Clifton  v. 

lin,  183  Mo.  160,  81  S.  W.  1094,  66  Montague,  40  W.  Va.  207,  21  S.  E. 

LR.A.  484;  Blake  v.  Dick,  15  Mont.  858,  52  A.  S.  R.  872,  33  L.R.A.  449; 

236,  38  Pac.  1072,  48  A.  S.  R.  671 ;  Kuhn  v.  Sol.  Heavenrich  Co.,  115  Wis. 

York  V.  Steward,  21  Mont.  515,  55  Pac.  447,  91  N.   W.  994,  60  LR.A.  585 ; 

29,  43  L.R.A.  125 ;  Towne  v.  Thompson,  Hart  ▼.  Windsor,  12  M.  &  W.  68,  13 

68  N.  H.  317,  44  Atl.  492,  46  L.R.A.  L.  J.  Exch.  129,  8  Jur.  150,  9  Eng. 

748;  Clark  v.  Sharpe,  76  N.  H.  446,  83  Rul.  Cas.  438. 

Atl.  1090,  41  L.R.A.(N.S.)  47;  Naum-       Notes:   32  Am.  Dec.  356;  50  Am. 

berg  V.  Young,  44  N.  J.  L.  331,  43  Am.  Dec.  776;  95  Am.  Dec.  124;  46  Am. 

Rep.  380;  Murray  v.  Anderson,  50  N.  Rep.  474;  55  Am.  Rep.  265;  38  A.  S. 

J.  L.  167,  13  Atl.  394,  7  A.  S.  R.  787;  R.*477;  92  A.  S.  R.  509  et  seq.;  10 

Siggins  V.  McGill,  72  N.  J.  L.  263,  62  L.R.A.  147;  33  L.R.A.  449;  34  L.R.A. 

Atl.  411,  111  A.  S.  R.  666,  3  LR.A.  824;  1  Ann.  Cas.  680;  18  Ann.  Cas. 

(N.S.)  316;  Doupe  v.  Genin,  45  N.  Y.  6;  9  Eng.  Rul.  Cas.  452. 
119,  6  Am.  Rep.  47;  Jaffe  v.  Harteau,       10.  Davidson   ▼.    Fischer,   11    Colo, 

56  N.  Y.  398,  15  Am.  Rep.  438;  Ed-  583,  19  Pac.   652,  7  A.   S.  R.   267; 

wards  v.  New  York,  etc.,  R.  Co.,  98  Phelan  v.  Fitzpatrick,  188  Mass.  237^ 

N.  Y.  245,  50  Am.  Rep.  659;  Ahem  74  N.  E.  326, 108  A.  S.  R.  469;  Walsb 

V.  Steele,  115  N.  Y.  208,  22  N.  E.  193,  v.  Schmidt,  206  Mass.  405,  92  N.  E. 

12  A.  S.  R.  778,  5  L.R.A.  449;  Frank-  496,  34  L.R.A.(N.S.)    798;   Franklin 

lin  V.  Brown,  118  N.  Y.  110,  23  N.  E.  v.  Brown,  118  N.  Y.  110,  23  N.  E.  126, 

126,  16  A.  S.  R.  744,  6  LR.A.  770;  16  A.  S.  R.  744,  6  L.R.A.  770;  Reams 

Daly  V.  Wise,  132  N.  Y.  306,  30  N.  E.  v.  Taylor,  31  Utah  288,  87  Pac.  1089, 

837,  16  L.R.A.  236;  Barrett  v.  Lake  120  A.  S.  R.  930,  11  Ann.  Cas.  51,  8 

Ontario  Beach  Imp.  Co.,  174  N.  Y.  310,  L.R.A.  (N.S.)  436;  Howard  v.  Wash- 

66  N.  E.  968,  61  L.R.A.  829;  Steefel  ington   Water  Power  Co.,  75   Wash. 

V.  Rothschild,  179  N.  Y.  273,  72  N.  E.  255,  134  Pac.   927,  52  L.R.A.(N.S.) 

112,    1   Ann.    Cas.    676;    Burdick   v.  578;  Clifton  v.  Montague,  40  W.  Va. 

Cheadle,  26  Ohio  St.  393,  20  Am.  Rep.  207,  21  S.  E.  858,  52  A.  S.  R.  872, 

767 ;  Horton  v.  Early,  39  Okla.  99, 134  33  L.R.A.  449- 

Pac.  436,  Ann.   Cas.   1915D   825,  47       Notes:  120  A,  S.  R.  935;  46  L.R.A/ 

L.R.A.(N.S.)  314;  Carson  v.  Godley,  83. 
26  Pa,  St.  Ill,  67  Am.  Dec.  404;  Moore 
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fraud  or  concealment  was  practiced  upon  him,^^  and  in  the  case 
of  a  lease  of  a  factory  equipped  with  machinery  there  is  no  implied 
covenant  or  warranty  that  the  machinery  is  suitable  and  fit  for  the 
use  intended.**  So  though  a  lease  describes  the  property  leased  as 
the  "Bedford  Salt  Furnace  Property,"  including  six  salt  wells,  with 
the  right  to  mine  coal  to  run  such  furnace,  there  is  no  covenant 
implied  that  the  wells  have  any  particular  fitness  for  the  purpose 
of  supplying  salt  water  for  the  use  of  the  furnace,  nor  that  such 
wells  are  in  a  state  of  repair  fitting  them  for  the  purpose  for  which 
they  were  designed.*'  Where  a  lease  of  a  dwelling  house  provided 
that  the  lessor  should  not  be  called  upon  to  make  any  repairs  dur- 
ing the  term,  "the  house  being  now  in  perfect  order,"  it  was  held 
that  the  latter  provision  related  to  the  state  of  repairs  and  did  not 
import  any  covenant  or  warranty  by  the  lessor  that  it  was  free 
from  stenches  rendering  it  uninhabitable.*"*  There  is  authority  for 
the  position  that  if  the  landlord  limits  the  use  of  a  demised  build- 
ing to  certain  purposes  specified  in  the  lease,  this  is  an  implied  cove- 
nant or  warranty  that  the  premises  are  or  will  be  made  by  the 
landlord  suitable  for  such  purposes  and  if  they  are  not  so  made  the 
lessee  may  quit  and  thereby  be  relieved  from  liability  for  future 
rents.**  But  it  has  been  held  that  a  statute  requiring  that,  in  case 
of  a  lease  of  a  dwelling  house,  the  lessor  must  put  it  in  a  habitable 
condition  does  not  import  into  the  lease  an  implied  covenant  that 
the  house  is  habitable,  as  the  effect  of  the  statute  should  be  limited 
by  the  extent  of  the  privilege  conferred  upon  the  tenant  by  the  fur- 
ther provision  of  the  statute  that  in  consequence  of  a  breach  of  the 
landlord's  obligation  the  tenant  may  either  vacate  the  premises, 
or  expend  one  month's  rent  towards  the  repairs,  after  notice,  etc.** 
In  England  by  statute  an  implied  covenant  of  habitableness  has  been 
introduced  into  leases  for  habitation  by  the  working  classes.*^ 

269.  Furnished  Houses. — ^In  this  country  the  majority  of  tlie  courts 
take  the  view  that  the  general  rule  that  there  is  no  implied  covenant 
or  warranty  as  to  the  habitable  condition  of  the  premises  demised 
applies  to  the  letting  of  a  furnished  dwelling  house.*^    This  view  is 

11.  Blake  v.  Dick,  15  Mont.  236,  38       Note:  33  L.R.A.  456. 

Pae.  1072,  48  A.  S.  R.  671.  17.  RyaU  v.  Kidwell,  [19131  3  K.  B. 

12.  Naumberg  v.  Young,  44  N.  J.  L,  (Ens:.)  l'-^3,  Ann.  Cas.  1915B  163. 
331,  43  Am.  Rep.  380.  Note:  9  Eng.  Rul.  Cas.  453. 

13.  Clifton  V.  Montague,  40  W.  Va.  18.  Fisher  v.  Lii^-hthall,  4  Maekey 
207,  21  S.  E.  858,  52  A.  S.  R.  872,  (D.  C.)  82,  54  Am.  Rep.  258;  Murray 
33  L.R.A.  449.  v.  Albertson,  50  N.  J.  L.  167,  13  Atl. 

14.  Foster  v.  Peyser,  9  Cush.  (Mass.)  394,  7  A.  S.  R.  787 ;  Franklin  v.  Bro^-n, 
242,  57  Am.  Dec.  43.  118  N.  Y.  110,  23  N.  E.  126,  16  A.  S. 

15.  Note:  38  A.  S.  R.  481.  R.  744,  6  L.R.A.  770. 

16.  Angevine  v.  Knox-Goodrich,  3  Notes:  38  A.  S.  E.  479;  33  L.R.A. 
Cal.  unreported  Cas.  648,  31  Pae.  529,  455. 

18  L.R.A.  264. 
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paxticularly  applicable  where  the  cause  rendering  the  house  unin- 
habitable is  due  to  the  condition  of  the  real  estate  rather  than  the 
furnishings,  Thus  it  has. been  held  that  a  lessee  of  a  furnished 
house  is  not  justified  in  abandoning  the  premises,  and  refusing  to 
pay  rent  therefor,  by  the  fact  that  Uiey  were  known  to  be  intended 
for  his  occupation,  and  were  in  a  damp  and  unhealthful  condition, 
and  unfit  for  such  occupancy,  there  having  been  no  misrepresenta- 
tion or  concealment  of  the  state  of  the  premises,  nor  any  act  or  default 
of  the  lessor  subsequent  to  the  leasing,  creating  or  increasing  their 
unfitness  for  occupancy.**  A  fortiori  no  such  covenant  or  warranty 
should  be  implied  to  cover  causes  not  under  the  control  of  the  land- 
lord; thus  it  has  been  held  that  a  lease  of  a  furnished  house  is  not 
accompanied  by  an  implied  condition  as  to  external  defects,  such 
as  nuisances  existing  on  adjacent  premises  belonging  to  a  stranger 
and  of  which  neither  the  landlord  nor  the  tenant  was  aware  when 
the  lease  was  entered  into.*®  In  an  English  case  the  view  was  taken 
that  a  lease  of  a  furnished  dwelling  house  intended  for  immediate 
occupation  implies  a  covenant  or  warranty  that  the  house  is  reason- 
ably fit  for  habitation.  This  decision,  though  frequently  criticised, 
has  been  followed  in  later  cases,*  and  the  rule  so  laid  down  has  also 
been  adopted  in  tliis  country  * 

270.  Duty  of  Lessor  to  Disclose  Defects  Generally. — ^In  the  absence 
of  warranty,  deceit,  or  fraud  on  the  part  of  a  landlord,  the  rule  of 
caveat  emptor  applies  to  leases  of  real  estate,  the  control  of  which 
passes  to  the  tenant,  and  it  is  the  duty  of  the  tenant  to  make  exami- 
nation of  the  demised  premises  to  determine  their  safety  and  adapta- 
bility to  the  purposes  for  which  they  are  hired.  Hence,  for  personal 
injuries  received  by  him  from  latent  defects  therein,  of  which  the 
landlord  had  no  knowledge  at  the  time  of  the  lease,  the  latter  cannot 
be  held  responsible.*  If,  however,  the  landlord  is  at  the  time  of  the 
letting  aware  of  the  dangerous  or  unhealthful  condition  of  the  prem- 
ises arising  from  latent  defects,  it  is  his  duty  to  disclose  such  fact, 

19.  Murray  v.  Albertson,  50  N.  J.  L.  92,  51  L.R.A.  772;  Bowe  v.  Hunking, 
167,  13  Atl.  394,  7  A.  S.  R.  787.  135  Mass.  380,  46  Am.  Rep.  471;  Walsh 

20.  Franklin  v.  Brown,  118  N.  Y.  v.  Schmidt,  206  Mass.  405,  92  N.  E. 
110,  23  N.  E.  126,  16  A.  S.  R.  744,  6  496,  34  L.R.A;(N.S,)  798;  Glenn  v. 
L.R.A.  770.  Hill,  210  Mo.  291,  109  S.  W.  27,  16 

1.  Note:  9  Eng.  Rul.  Cas.  455.  L.R.A.(N.S.)   699;  Towne  v.  Thomp- 

2.  Ingalls  V.  Hobbes,  156  Mass.  348,  son,  68  N.  H.  317,  44  Atl.  492,  46 
31  N.  E.  286,  32  A.  S.  R.  460,  16  L.R.A.  748;  Clark  v.  Sharpe,  76  N.  H. 
L.R.A.  5L  446,  83  Atl.  1090,  41  L.R.A.(N.S.)  47; 

Notes :  32  Am.  Dec.  356 ;  38  A.  S.  Reams  v.  Taylor,  31  Utah  288,  87  Pac. 
R.  479;  33  L.R.A.  455.  1089,  120  A.  S.  R.  930,  11  Ann.  Cas. 

3.  Purcell  v.  English,  86  Ind.  34,  44  51,  8  L.R.A.(N.S.)  436. 

Am.  Rep.  255;  Hill  v.  Day,  108  Me.       Notes:  66  A.  S.  R.  785;  34  L.R J . 
467,  81  Atl.  581,  Ann.  Cas.  1913C  971;   824;  34  L.R.A.(N.S.)  799. 
Smith  ▼.  SUte,  92  Md.  518,  48  Atl. 
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and  his  failure  to  do  so  may  constitute  a  fraud  rendering  him  not 
only  liable  to  the  tenant  for  resulting  injuries,  but  also  authorizing 
the  tenant  to  abandon  the  possession  and  thereby  escape  liability 
for  future  rents.*  This  duty  of  disclosure  does  not  spring  directly 
from  the  contract,  but  from  the  relation  of  the  parties,  and  is  imposed 
by  law.  When  there  are  concealed  defects,  attended  with  danger 
to  an  occupant,  and  which  a  careful  examination  would  not  dis- 
cover, known  to  the  lessor,  the  latter  is  bound  to  reveal  them,  in 
order  that  the  lessee  may  guard  against  them.  While  the  failure 
to  reveal  such  facts  may  not  be  actual  fraud  or  misrepresentation,  it 
is  such  negligence  as  may  lay  the  foundation  of  an  action  against 
the  lessor,  if  injury  occurs;  and  the  liability  of  the  landlord  is  simi- 
lar to  the  principle  that  one  who  delivers  an  article  which  he  knows 
to  be  dangerous  to  another  ignorant  of  its  qualities,  without  notice 
of  its  nature  or  qualities,  is  likble  for  any  injury  reasonably  likely 
to  result,  and  which  does  result.^  Not  only  is  the  landlord  liable  to 
his  tenant  for  the  fraudulent  concealment  of  latent  defects  but  he 
is  also  liable  for  injuries  therefrom  to  the  members  of  the  tenant's 
family,  employees  and  other  persons  rightfully  on  the  premises  at 
the  invitation  of  the  tenant.*     But  the  landlord's  liability  to  such 

4.  Anderson  v.  Robinson,  182  Ala.  wards  v.  New  York,  etc.,  R.  Co.,  98  N. 

nio,  62  So.  572,  Ann.  Cas.  1915D  829,  Y.   245,  50  Am.   Rep.   659;   Daly   v. 

47  L.R.A.(N.S.)  330;  Miner  v.  McNa-  Wise,  132  N.  Y.  30C,  30  N.  E.  837, 

mara,  81  Conn.  690,  72  Atl.  138,  21  16  L.R.A.  236;  Steefel  v.  Rothschild, 

L.R.A.(N.S.)  477;  Hamilton  v.  Feary,  179  N.  Y.  273,  72  N.  E.  112,  1  Ann. 

8  Ind.  App.  615,  35  N.  E.  48,  52  A.  Cas.  676;  Willcox  v.  Hiiies,  100  Tenn. 

S.  R.  485;  Moore  v.  Parker,  63  Kan.  538,  46  S.  W.  297,  66  A.  S.  R.  770, 

52,  64  Pac.  975,  53  L.R. A.  778 ;  Bailey  41  L.R. A.  278 ;  Mesher  v.  Osborne,  75 

V.  Kelly,  86  Kan.  911,  122  Pac.  1027,  Wash.  439,  134  Pac.  1092,  48  L.R.A. 

39L.R.A.(N.S.)  378;  Coke  V.  Gutkese,  (N.S.)    917;   Howard   v.   Washington 

80  Ky.  598,  44  Am.  Rep.  499;  Frank-  Water  Power  Co.,  75  Wash.  255,  134 
lin  V.  Tracy,  117  Ky.  267,  77  S.  W.  Pac.  927,  52  L.R. A. (N.S.)  578;  Ander- 
1113,  78  S.  W.  1112,  63  L.R.A.  649;  son  v.  Hayes,  101  Wis.  538,  77  N.  W. 
Minor  v.   Sharon,  112  Mass.  477,  17  891,  70  A.  S.  R.  930. 

Am.  Rep.  122;  Woods  v.  Naumkeag  Notes:  38  A.  S.  R.  478,  480;  92  A. 

Steam  Cotton  Co.,  134  Mass.  357,  45  S.  R.  612  et  seq.;  34  L.R.A.  611,  612; 

Am.  Rep.  344;  Cowen  v.  Sunderland,  34    L.R.A.    827;    46    L.R.A.    86;    17 

145  Mass.  363,  14  N.  E.  117,  1  A.  S.  L.R.A.(N.S.)    1165;   34  L.R.A.(N.S.) 

R.  469;  Cutter  v.-  Hamlen,  147  Mass.  803;  48  L.R.A.(N.S.)  917;  1  Ann.  Cas. 

471, 18  N.  E.  397,  1  L.R.A.  429;  Kern  679;  12  Ann.  Cas.  512;  18  Ann.  Cas.  6. 

V.  Myll,  80  Mich.  526,  45  N.  W.  587,  5.  Cowen  v.  Sunderland,  146  Mass. 

8  L.R.A.  682;  Maywood  v.  Logan,  78  363,  14  N.  E.  117,  1  A.   S.  R.  469. 

Mich.  135,  43  N.  W.  1052, 18  A.  S.  R.  6.  Moore  v.  Parker,  63  Kan.  52,  64 

431 ;  Morton  v.  Hanes,  162  Mich.  366,  Pac.  976,  53  L.R.A.  778 ;  Coke  v.  Gut- 

127  N.   W.  269,  139  A.   S.  R.   566;  kese,  80  Ky.  598,  44  Am.  Rep.  499; 

Whiteley  v.  McLaughlin,  183  Mo.  160,  Anderson  v.  Hayes,  101  Wis.  538,  77 

81  S.  W.  1094,  66  L.R.A.  484;  Bender  N.  W.  891,  70  A.  S.  R.  930. 
V.  Weber,  250  Mo.  551, 157  S.  W.  570,  Note:  66  A.  S.  R.  787. 
46  L.R.A. (N.S.)  121;  Cesar  v.  Karutz, 

60  N.  Y.  229,  19  Am.  Rep.  164;  Ed- 
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third  persons  as  a  g^ieral  rule  is  no  greater  than  his  liability'  to  the 
tenant;  ^  though  there  are  decisions  to  the  effect  that  if  the»  prop- 
erty is  of  a  public  character  the  owner  cannot  with  impunity  renf 
it  in  an  unsafe  condition^  and  if  he  does  so  he  may  be  required 
to  answer  to  those  who  are  brought  upon  it  at  the  instance  of  the 
lessee  for  injuries  they  sustain.*  If  there  has  been  fraudulent  con* 
cealment  by  the  landlord  of  latent  defects  in  the  demised  premises 
on  account  of  which  the  tenant  would  be  justified  in  abandoning  the 
premises,  he  must  exercise  such  right  promptly  upon  the  discovery 
of  the  defects,  and,  as  in  case  of  fraud  or  deceit  in  other  contracts,* 
unreasonable  delay  on  his  part  in  quitting  the  possession  may  con- 
stitute a  waiver  of  his  right  to  do  so,^^  and  it  is  held  that  a  tenant 
upon  discovering  latent  undisclosed  defects  must  promptly  abandon 
possession,  and  if  he  fails  to  do  so  he  cannot  hold  his  landlord  for 
subsequent  injuries.**  If  after  quitting  possession  on  discovery  of 
the  undisclosed  defects  the  tenant  again  resumes  possession  he  thereby 
waives  his  right  again  to  abandon  the  premises  and  set  up  the  fraud 
in  blax  of  his  liability  for  future  rents.**  It  has  been  held  that  an 
action  against  a  landlord  for  deceit  in  inducing  his  tenant  to  lease 
an  infected  house,  in  consequence  of  which  the  tenant  was  alleged 
to  have  become  sick  and  to  have  been  disabled  for  performing  work, 
will  survive  the  death  of  the  defendant,  under  a  statute  providing 
for  the  survival  of  actions  for  "damage  to  personal  estate."  *•  Evi- 
dence of  the  conditio^  of  drains  some  months  after  the  making  of  a 
lease,  when  coupled  with  evidence  of  sickness  resulting  from  their 
condition  in  the  meantime,  is  admissible  to  show  their  condition  at 
the  time  the  lease  was  made.** 

271.  Extent  of  Duty  to  Disclose  Defects;  General  View. — According 
to  the  weight  of  authority  an  owner  of  property,  unaffected  by  a 
public  use,  does  not  owe  to  bis  prospective  lessee  tiie  duty  of  actively 
exerting  ordinary  care  at  the  time  of  leasing  to  discover  and  apprise 
him  of  unknown  defects  which  the  lessee  could  equally  well  find  out 
for  himself."    He  is  not  required  to  exercise  constant  eare  and  inspec- 

7.  Hill  V.  Day,  108  Me.  467,  81  Atl.       12.  Blake  v.  Dick,  15  Mont.  236,  38 
581,  Ann.  Cas.  1913C  971 ;  Smith  v.   Pac.  1072,  48  A.  S.  R.  671. 

State,  92  Md.  518, 48  Atl,  92, 51  L.B.A.       13.  Cutter  v.  Hamlen,  147  Mass.  471, 

772;  Towne  v.  Thompson,  68  N.  H.  18  N.  E.  397, 1  L.R.A.  429.    As  to  sur- 

317,  44  Atl.  492,  46  L.R.A.  748.  vival  of  causes  of  action  generally,  see 

Note:  Ann.   Cas.  1913C  975.  Abatement  and  Revival,  vol.  1,  p.  27 

8.  Smith  V.  State,  92  Md.  518,  48  et  seq. 

Atl.  92,  51  L.R.A.  772.  See  infra,  14.  Cutter  v.  Hamlen,  147  Mfuss.  471, 
par.  589.  18  K.  E.  397,  1  L.R.A.  429. 

9.  See  Contracts,  vol.  6,  p.  935.  15.  Anderson  v.  Robinson,  182  Ala. 

10.  Blake  v.  Dick,  15  Mont.  236,  38   615,  62  So.  512,  Ann.  Cas.  1915D  829 
Pac.  1072,  48  A.  S.  R.  671.  47   L.R.A.(N.S.)    330;    Whitmore    v 

11.  Note:  1  Ann.  Cas.  680.  Orono  Pulp,  etc.,  Co.,  91  Me.  297,  39 
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tiori  to  discover  latent  defects;  *•  and  to  render  him  liable  as  for  a 
fraudulent  concealment  it  is  not  enough  that  he  knows  of  the  source 
of  danger,  unless  he  knows  also,  or  common  experience  shows,  tliat 
it  is  dangerous ;  he  is  bound  at  his  peril  to  know  the  teachings  of 
common  experience,  but  he  is  not  bound  to  foresee  results  of  which 
common  experience  would  not  warn  him,  and  which  only  a  specialist 
would  apprehend.^'  A  fortiori,  if  the  landlord  was  ignorant  of  latent 
defects  and  was  not  guilty  of  any  negligence  in  discovering  the  same 
he  cannot  be  held  liable  to  his  tenant  merely  on  account  of  his  failure 
to  disclose  the  same.*®  A  landlord  does  not  owe  to  a  lessee,  nor  to 
the  servants  or  employees  of  the  lessee,  the  duty  of  making  an  exam- 
ination of  the  leased  premises  before  turning  them  over  to  the  lessee, 
for  the  purpose  of  determining  whether  appliances  used  therein  are 
in  such  a  condition  from  their  being  out  of  repair  or  weakened  by 
the  use  already  made  of  them  that  no  injury  shall  result  therefrom 
to  the  lessee  or  his  employees,  where  the  lessee,  by  reasonable  effort, 
could  have  discovered  and  guarded  against  danger  as  well  as  the 
lessor.**  It  would  seem  that  ordinarily  if  the  landlord  should  dis- 
cover a  latent  defect  after  the  beginning  of  the  tenancy  he  is  under 
no  obligation  to  communicate  it  to  the  tenant;^®  but  it  has  been 
held  that  where  the  latent  defects  are  such  as  to  render  the  premises 
dangerous  to  the  public,  as  in  case  of  a  building  abutting  upon  a 
street  which  is  in  such  a  condition  as  to  be  a  danger  to  the  public 
from  its  collapse,  it  is  the  duty  of  the  landlord  upon  discovering 
the  defects,  after  the  execution  of  the  lease  but  before  the  tenant 
entered  into  possession,  to  disclose  such  defects.*  So,  according  to 
some  decisions,  if  after  the  letting  the  landlord  discovers  defects 
rendering  the  premises  dangerous  to  the  health  of  the  tenant  and 
his  family,  which  it  is  his  duty  to  remedy,  and  fraudulently  conceals 
such  defects  from  his  tenant  he  will  render  himself  liable  for  dam- 
ages caused  to  the  tenant  thereby.*  A  landlord  may  be  held  liable 
for  fraudulent  concealment  or  misrepresentation  as  to  the  dangerous 

Atl.  1032,  64  A.  €.  R.  229,  40  L.R.A.  v.  McLaughlin,  183  Mo.  160,  81  S.  W. 

377.  1094,  66  L.R.A.  484. 

Notes:  34  L.R.A.(N.S.)  802;  1  Ann.       Notes:  66  A  S.  R.  786;  1  Ann.  Cas. 

Cas.  G79.  679;  Ann.  Cas.  1913C  975. 

16.  Moore  v.  Parker,  63  Kan.  52,  19.  Whitmore  v.  Orono  Pulp,  etc., 
64  Pac.  975,  53  L.R.A.  778;  Mesher  v.  Co.,  91  Me.  297,  39  Atl.  1032,  64  A. 
Osborne,  75  Wash.  439,  134  Pac.  1092,  S.  R.  229,  40  L.R.A.  377. 

48  L.R.A.(N.S.)  917.  20.  Shute  v.  Bills,  191  Mass.  433,  78 

17.  Cutler  v.  Hamlen,  147  Mass.  471,  N.  E.  96,  114  A.  S.  R.  631,  7  L.R.A. 
18  N.  E.  31)7,  1  L.R.A.  429.  (N.S.)  965. 

Note :  1  Ann.  Cas.  680.  Note :  1  Ann.  Cas.  680. 

18.  Metzger  v.  Schultz,  16  Ind.  App.  1.  Steefel  v.  Rothschild,  179  N.  Y. 
454,  4:J  N.  E.  886,  45  N.  E.  619,  59  273,  72  N.  E.  112,  1  Ann.  Cas.  676. 
A.  S.  R.  323 ;  Bowe  v.  Hunking,  135  2.  Mavwood  v.  Logan,  78  Mich.  135, 
Mass.  380,  46  Am.  Rep.  471 ;  Whitelev  4^  N.  W.  1062,  18  A.  S.  R.  43L 
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condition  of  a  leased  dwelling  house  on  aoccfunt  of  defective  •drains> 
although  tiie  tenant  was  warned  that  the  landlord  was  old,  forgetful, 
and  incapable,  and  that  he  must  not  deal  with  him,  but  with  hid 
son.*  The  liability  of  a  landlord  on  account  of  a  latent  defect  is 
not  increased  by  the  fact  that  the  defect  in  a  building  was  in  the 
original  construction.*  A  landlord  is  under  no  duty  to  disclose  to 
the  tenant  obvious  defects  in  the  premises,  apparent  to  observation, 
especially  where  there  is  an  equal  oppoitujnity  for  observation  on  the 
part  of  each  party ;  and  no  liability  is  imposed  on  the  landlord  for 
his  failure  to  majce  known  such  defects.^  So  it  has  been  held  that 
a  railroad  company  is  not  liable  for  an  injury  to  the  occupant  of 
its  house  by  a  snowslide,  nor  for  the  death  of  her  children  by  the 
same  accident,  where  the  house  was  situated  on  its  line,  near  the 
base  of  a  high  and  steep  mountain,  and  in  a  place  subject  to  snow- 
slides  and  dangerous  on  that  account,  although  the  company  was 
aware  of  the  danger  of  which  the  occupant  was  ignorant,  and  did 
not  notify  the  occupant  thereof.* 

272.  Tennessee  Doctrine  as  to  Disclosure  of  Defects. — ^In  Tennessee 
while  it  is  recognized  that  the  duty  of  disclosing  to  a  tenant  hidden 
defects  and  secret  conditions  that  contribute  to  make  the  property 
unsafe  is  not  imposed  upon  a  landlord  who  is  ignorant  of  them  with- 
out fault  or  negligence  on  his  part,'  yet  the  view  is  taken  that  a  land- 
lord who  rents  premises  which  are  in  an  unsafe  and  dangerous  con- 
dition on  account  of  latent  defects  is  under  the  duty  of  exercising 
reasonable  care  to  discover  such  defects  and  apprise  the  tenant  there- 
of, and  that  his  failure  to  exercise  such  care  will  render  him  liable 
to  the  tenant  for  injuries  he  may  receive  therefrom  without  negli- 
gence on  his  part.®  This  view,  however,  has  been  expressly^  dis- 
approved in  other  jurisdictions,  and  seems  to  stand  alone  in  the 
jurisdiction  in  wliich  it  was  originally  announced.* 

273.  Infected  Houses. — The  cases  fully  recognize  that  the  owner 
of  a  dwelling  house,  who,  knowing  that  it  has  become  so  infected  with 

3.  Cutter  v.  Hamlen,  147  Mass.  471,       8.  Hines  v.  Willcox,  96  Tenn.  148, 

18  N.  E.  397,  1  L.R.A.  429.  33  S.  W.  914,  34  S.  W.  420,  54  A. 

4.  Towne  v.  Thompson,  68  N.  H.  S.  R.  823,  34  L.R.A.  824,  reaffirmed 
317,  44  Atl.  402,  46  L.R.A.  748.  on  subsequent  appeal,  100  Tenn.  538, 

5.  Davidson  v.  Fischer,  11  Colo.  583,  46  6.  W.  297,  66  A.  S.  R.  770,  41 

19  Pac.  652,  7  A.  S.  R.  267;  Smith  v.  L.R.A.  278;  Stenberg  v.  Willcox,  96 
State,  92  Md.  618,  48  Atl.  92,  51  L.R.A.  Tenn.  163,  33  S.  W.  917,  34  L.R.A. 
772;  Eyre  v.  Jondan,  111  Mo.  424,  19   615. 

S.  W.  1095,  33  A.  S.  R.  543.  Notes:   92  A.   S.  R.  512,  513;   34 

Notes:  66  A.  S.  R.  785;  34  L.R.A.  L.R.A.(N.S.)  799;  1  Ann.  Cas.  679. 

(N.S.)  804;  1  Ann.  Cas.  680.  9.  Franklin  v.  Tracy,  117  Ky.  267, 

6.  Doyle  v.  Union  Pac.  R.  Co.,  147  77  S.  W.  1113,  78  S.  W.  1112,  63 
U.  S.  413,  13  S.  Ct.  333,  37  U.  S.  L.R.A.  649;  Whitmore  v.  Orono  Pulp, 
(L.  ed.)  223.  etc.,  Co.,  91  Me.  297,  39  Atl.  1032,  64 

7.  Schmalzried  ▼.  White,  97  Tenn.  A.  S.  R.  229,  40  L.R.A.  377. 
36,  30  S.  W.  393,  32  L.RJL.  782.  Note:  34  L.R.A.(N.S.)  800. 
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» 
diseaae*  germs  as  to  endanger  the  health  of  the  occupants,  leases  it, 
for  the  purposes  of  habitation,  without  disclosing  the  fact,  to  one 
who  is  ignorant  of  its  condition  and  who,  without  contributory  negli- 
gence on  his  part,  by  reason  of  the  state  of  the  house,  is  attacked 
by  the  disease,  is  liable  to  an  action,**  and  it  has  been  held  that 
evidence  that  there  has  been  diphtheria  in  a  house,  together  with 
evidence  that  the  condition  of  the  drains  was  known  to  the  owner 
to  be  bad,  is  sufficient  to  take  the  case  to  the  jury  on  the  question 
of  the  liability  of  the  landlord  for  injuries  resulting,  by  reason  of 
the  infectious  disease,  to  a  tenant  whom  he  had  induced  to  lease  the 
premises  without  disclosing  those  facts,  notwithstanding  the  facts 
that  the  house  had  been  disinfected  by  the  health  department  after 
the  diphtheria  had  been  there,  and  that  the  doctrine  of  caveat  emptor 
applies  to  a  tenant  in  leasing  a  house.**  There  are,  however,  deci- 
sions to  the  eflfect  that  a  landlord  who  rents  property  upon  which 
has  existed  a  contagious  disease,  without  informing  the  tenant  of  that 
fact,  is  not  liable  for  injury  through  a  member  of  the  tenant's  family 
contracting  the  disease  where  he  employed  an  experienced  physician, 
and  a  trained,  experienced,  and  competent  nurse  to  disinfect  the  prop- 
erty before  leasing  it.**  In  an  action  by  the  lessee  of  a  dwelling 
house  against  the  lessor,  for  letting  the  house,  knowing  that  it  was 
infected  with  the  smallpox,  without  disclosing  that  fact,  the  lessee 
having  taken  the  disease  from  the  infected  house,  the  question  whether 
vaccination  would,  under  all  the  circumstances  of  the  case,  have  been 
a  proper  precaution  for  the  lessee  to  have  taken  is  for  the  jury;  *• 
and  the  question  whether  a  tenant  is  guilty  of  contributory  negli- 
gence in  taking  a  lease  of  a  house  with  defective  drainage,  in  which 
there  has  been  diphtheria,  is  for  the  jury,  when  it  appears  that  he  ' 
did  not  know  of  the  diphtheria  having  been  there.**  A  tenant  who 
takes  possession  of  property  on  which  the  drainage  is  stopped  up  so 
thatfoul  and  noxious  odors,  which  are  charged  with  diphtheria  germs, 
are  given  oflF  has  no  right  to  continue  his  possession  after  discovery 
of  the  defects,  thereby  exposing  his  family  to  the  dangerous  condi- 
tion, and  then  hold  the  landlord  liable  for  sickness  or  death  which 

10.  Hamilton  v.  Feary,  8  Ind.  App.  (N.S.)  977. 

615,  35  N.  E.  48,  52  A.  S,  R.  485;  11.  Cutter  v.  Haralen,  147  Mass.  471, 

Long  V.  Chicago,  etc.,  R.  Co.,  48  Kan.  18  N.  E.  397,  1  L.R.A.  429. 

28,  28  Pac.  977,  30  A.  S.  R.  271,  15  12.  Finney  v.  Steele,  148  Ala.  197, 

L.R.A.    319  J    Minor   v.    Sharon,   112  41  So.  976, 12  Ann.  Cas.  510,  6  L.R.A. 

Mass.  477,  17  Am.  Rep.  122;  Cutter  v.  (N.S.)  977.    See  also  Cutter  v.  Ham- 

Hamlen,  147  Mass.  471,  18  N,  E.  397,  len,  147  Mass.  471,  18  N.  E.  397,  1 

1  L.R.A.  429;  Cesar  v.  Karutz,  60  N.  L.R.A.  429. 

Y.  229,  19  Am.  Rep.  164;  Steefel  v.  13.  Minor  v.  Sharon,  112  Mass.  477, 

Rothschild,  179  N.  Y.  273,  72  N.  E.  17  Am.  Rep.  122. 

112, 1  Ann.  Cas.  676.  14.  Cutter  v.  Hamlen,  147  Mass.  471, 

Notes :  55  Am.  Rep.  265  et  seq. ;  66  18  N.  E.  397, 1  L.R. A,  429. 
A.  S.  R.  787;  93  A.  S.  R.  846;  6  L.R.A. 
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may  result  from  the  exposure,  on  the  ground  that  the  latter  had 
concealed  the  defective  condition  of  the  premises.** 

274.  Representations  as  to  Condition. — ^Representations  by  a  land- 
lord in  the  negotiations  for  a  lease  of  a  dwelling  house  as  to  the  con- 
ditions, such  as  that  the  house  waa  good,  safe  and  fit  to  live  in,  have 
been  considered  in  the  nature  of  representation  and  recommendation, 
or  "dealer's  talk,"  which  should  be  treated  as  the  expression  of  an 
opinion  about  the  effect  of  conditions  which  in  general  were  open 
and  obvious,  rather  than  as  a  warranty  as  to  the  details  of  construction 
or  soundness.  As  to  these  matters  the  tenant  could  observe  and  judge 
as  well  as  the  landlord  could  and  it  is  not  to  be  supposed  that  the 
tenant  took  the  house  relying  upon  these  representations  as  express 
stipulations  in  a  contract  which  made  the  relations  of  the  parties  in 
this  respect  entirely  different  from  those  of  ordinary  landlords  and 
tenants.**  So  it  has  been  held  that  a  representation  by  the  landlord 
that  the  plumbing  had  been  fixed  and  as  he  thought  in  good  order, 
made  on  the  lease  of  a  dwelling,  although  false,  does  not  render  the 
landlord  liable  if  the  statement  was  made  in  the  bona  fide  belief 
that  it  was  true;  such  a  case  is  not  within  the  rule  that  if  a  party, 
for  the  purpose  of  inducing  another  to  contract  with  him,  states,  on 
his  personal  knowledge,  that  a  material  fact  does  or  does  not  exist, 
without  having  knowledge  whether  the  statement  is  true  or  false,' 
and  without  having  reasonable  grounds  to  believe  it  to  be  true,  he 
is  liable  in  fraud  if  the  statement  is  relied  on,  and  is  subsequently 
found  to  be  false,  although  he  had  no  actual  knowledge  of  the  untruth 
of  the  statement.*' 

General  Duty  and  Covenant  as  to  Redelivery 

275.  In  General. — There  is  an  implied  obligation  or  covenant  on 
the  part  of  the  lessee  to  redeliver  the  possession  of  the  demised  prem- 
ises upon  the  expiration  of  the  lease,*®  and  his  wrongful  withholding 
of  the  possession  will  render  him  liable  to  his  landlord  for  the  resul1>> 
ing  damages.**  This  implied  obligation  requires  the  lessee  to  remove 
all  of  his  personal  property,  including  property  of  no  value;  he  is 
not  permitted  to  leave  rubbish  to  clutter  up  the  premises  and  put 
the  landlord  to  the  expense  of  removing  it.*^    This  implied  covenant 

15.  Davis  V.  Smith,  26  R.  I.  120,  58   N.  E.  837,  16  L.R.A.  236. 

Atl.  630, 106  A.  S.  R.  691,  3  Ann.  Cas.  18.  Warren  v.  Wagner,  75  Ala.  188, 

832,  66  L.R.A.  478.     See  also  May-  51  Am.  Rep.  446. 

wood  V.  Logan,  78  Mich.  136,  43  N.  W.  19.  See  infra,  par.  681. 

1052,  18  A.  S.  R.  431.  20.  Boardman  v.  Howard,  90  Minit 

Note:  6  L.R.A.(N.S.)  977.  273,  96  N.  W.  84,  101  A.  S.  R.  406, 

16.  Walsh  V.  Schmidt,  206  Mass.  405,  64  L.R.A.  648  (debris  of  tenant's  prop. 
G2  N.  E.  496,  34  L.R.A.(N.S.)  798.  erty  destroyed  by  fire). 

17.  Daly  v.  Wise,  X32  N.  Y.  306,  30  Note:  64  L.R.A.  652,  662. 
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or  obligation  does  not,  however,  impose  any  liability  upon  the  tenant 
because  of  the  deterioration  of  the  premises  from  the  ordinary  wear 
and  tear  incident  to  their  reasonable  use,*  nor,  if  by  unavoidable 
accident,  or  by  the  act  of  God,  or  by  the  act  of  a  public  enemy,  there 
is  injury  to  or  a  destruction  of  the  premises,* is  he  bound  to  repair 
or  restore.*  The  tenant's  obligation  as  regards  the  use  and  care  of 
the  premises  requires,  however,  that  he  should  so  use  them  during 
the  term  that  they  will  revert  to  the  landlord  in  the  same  general 
i^ondition  in  which  they  were  at  the  time  of  the  letting  subject  to 
such  general  deterioration  as  is  caused  by  a  reasonable  use  and  the 
lapse  of  time.* 

276.  Express  Covenant  for  Redelivery  Generally. — The  common 
law  liability  may  be  extended  or  enlarged  by  an  express  covenant 
on  the  part  of  the  lessee  with  regard  to  the  redelivery  of  the  prem- 
ises at  the  expiration  of  the  term,*  but  a  covenant  merely  to  "deliver 
up"  or  "return"  the  premises  at  the  expiration  of  the  term,  without 
specification  as  to  their  condition  at  such  time,  has  been  regarded 
f^imply  as  an  obligation  against  holding  over,  and  not  to  impose  any 
additional  obligation  for  accidental  injuries  to  the  premises.*  Where 
a  corporation  is  a  lessee,  though  it  has  no  general  power  to  enter 
into  contracts  as  an  insurer  against  fire  or  other  casualty,  it  never- 
theless has  power  to  enter  into  a  covenant  as  lessee  to  redeliver  the 
premises  in'  a  particular  condition  though  this  may  impose  liability 
upon  it  to  rebuild  in  case  of  the  accidental  destruction  of  the  demised 
building  by  fire.*  A  covenant  to  deliver  up  the  premises  at  the 
^  expiration  of  the  term  in  a  particular  condition  does  not  impose  a 
duty  upon  the  tenant  to  keep  the  premises  in  such  condition  durmg 
the  term,  but  is  fulfilled  if  they  are  delivered  up  in  the  required 
condition  at  the  expiration  of  the  term ; '  and  the  phrase  "expira- 
tion of  the  term"  is  considered  according  to  the  better  view  as  retei- 
ring  to  the  expiration  by  efflux  of  time,  and  therefore  the  covenant 

1.  Warren  v.  Wagner,  75  Ala.  188,   premises;  and  infra,  par.  603,  as  to  the 
51  Am.  Rep.  446.  tenant's  general  common  law  and  con- 

2.  Warren  v.  Wagner,  75  Ala.  188,   tractual  liability  to  repair. 

51  Am.  Rep.  446;   Seevers  v.  Gabel,  4.  Seevers  v.  Gabel,  94  la.  76,  62 

94  la.  75,  62  N.  W.  669,  58  A.  S.  R.  N.  W.  669,  58  A.  S.  R.  381,  27  L.R.A. 

381,  27  L.R.A.  733;  Wattles  v.  South  733.     And  see  generally  cases  cited 

Omaha  Ice,  etc.,  Co.,  50  Neb.  251,  69  throughout  this  subdivision. 

N.  W.  785,  61  A.  S.  R.  554,  36  L.R.A.  6.  Miller  v.  Morris,  55  Tex.  412,  40 

424;  Miller  v.  Morris,  55  Tex.  412,  40  Am.  Rep.  814. 

Am.  Rep.  814;  Armstrong  v.  Maybee,  Notes:   22  L.R.A.   615;   64  L.R.A. 

17  Wash.  24,  48  Pac.  737,  61  A.  S.  R.  658. 

898.  6.  Abby  v.  BUlups,  35  Miss.  618,  72 

Note:  61  A.  S.  R.  566.  Am.  Dec.  143. 

3.  Note:  64  L.R.A,  648.    See  supra,  7.  Hill  v.  Hayes,  199  Mass.  411.  Kf 
par.  238,  as  to  the  general  liability  of  N.  E.  434,  18  L.R.A.  (N.S.)  376. 

the    tenant    for    injuries    to    demised 
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for  redelivery,  not  having  become  ax^tionable  during  the  term,  is  held 
discharged  by  a  surrender  during  the  term.* 

277.  Extent  of  Covenant  Generally  and  Excuses  for  Nonperform- 
ance.— ^It  seems  that  a  general  covenant  to  leave  in  repair  applies  not 
only  to  buildings  in  existence  at  the  time  the  lease  was  executed,  but 
also  to  all  buildings  subsequently  erected  upon  the  premises  even  by 
the  lessee  during  the  tenancy.*  As  a  general  rule  a  person  will  not 
be  relieved  from  a  contract  obligation  expressly  assumed  by  him  by 
reason  of  fortuitous  events  incapacitating  him  from  performing  his 
obligation,*^  but  the  rule  was  laid  down  in  an  early  English  case 
(1  Co.  98a)  that  "if  a  lessee  covenanted  to  leave  a  wood  in  as  good 
plight  as  the  wood  was  at  the  time  of  the  lease  and  afterwards  the , 
trees  are  overturned  by  tempest,  he  is  discharged  of  the  covenant, 
quia  impotentia  excusat  legem."  **  And  it  has  been  held  in  this 
country  that  a  lessee  is  relieved  from  liability  on  his  covenant  to 
deliver  up  the  premises  at  the  expiration  of  the  term  in  good  order 
and  repair  where  he  was  ousted  from  possession  during  the  term 
by  the  public  enemy,  such  as  the  English  military  authorities  during 
the  Revolutionary  war,  and  the  premises  withheld  until  after  the 
expiration  of  the  term,  during  which  time  the  premises  were  seriously 
injured  by  the  enemy;**  and  in  case  of  the  hiring  of  a  slave,  it 
has  been  held  that  if  the  slave  without  any  fault  of  the  hirer  ran 
away  before  the  end  of  the  term  of  hiring  and  could  not  be  found, 
the  hirer  was  not  liable  on  his.  express  covenant  to  return  the  slave 
at  the  end  of  the  term.  It  would  seem  that  the  true  ground  upon 
which,  in  such  i*a.ses,  to  rest  the  defense  of  the  covenantor  is  that 
the  loss  is  not  to  be  considered  as  provided  against  by  the  general 
covenant.^'  As  a  general  rule  the  fact  that  the  injuries  to  the  demised 
premises  were  caused  by  the  wrongful  act  of  a  third  person  does  not 
relieve  the  tenant  from  liability  on  his  covenant  to  deliver  up  the 
premises  in  good  condition  or  the  like.** 

278.  Accidental  Destruction  of  Premises  Generally. — ^In  case  of  a 
covenant  by  the  lessee  to  repair  or  keep  the  premises  in  repair,  it 
is  the  general  common  law  rule  that  he  is  required  to  rebuild  if 

8.  See  infra,   i)ar.    658.  and  the  tenant  held  liable  for  the  rent 

9.  Note:  64  L.R.A.  661.  during  the  time  he  was  ousted  by  the 

10.  See  Contracts,  vol.  6,  p.  998  et   enemy. 

B'^.  See  infra,  par.  465  et  seq.,  as  to  the 

11.  Singleton  v.  Carroll,  6  J.  J.  general  liability  for  rent  when  the  ben- 
Marsh.  (Ky.)  527,  22  Am.  Deo.  95;  eficial  enjoyment  of  the  premises  is  lost. 
Pollard  V.  Shaffer,  1  Dall.  (Pa,),  210,  13.  Singleton  v.  Carroll,  6  J.  J. 
1  U.  S.  (L.  ed.)  104,  1  Am.  Dee.  239.  Marsh.    (Ky.)    527,  22   Am.   Dee.   95 

12.  Pollard  v.  Shaffer,  1  Dall.  (Pa.)  (citing  with  approval  the  Pollard  v. 
210,  1  U.  S.  (L.  ed.)  104,  1  Am.  Dec.  Shaffer  case,  1  Dall.  (Pa.)  210,  1  U. 
239,  in  which  case  a  distinction  was  S.  (L.  ed.)  104,  1  Am.  Dec.  239). 
made  between  the  covenant  to  redeliver  14.  Note:  64  L.R.A.  660. 
possession  and  the  covenant  to  pay  rent 
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the  premises  are  accidentally  destroyed  by  fire  or  other  casualty ;  *• 
likewise  it  is  generally  held  that,  if  a  lessee  covenants  to  deliver  up 
the  demised  premises  at  the  expiration  of  the  term  in  good  condition 
or  repair,  he  is  not  excused  or  discharged  from  liability  on  such 
covenant  by  reason  of  the  accidental  destruction  of  the  premises  by 
fire  or  other  casualty  without  his  fault.**  Some  authorities,  however, 
make  a  distinction  between  a  general  covenant  to  repair  or  keep 
in  repair  and  one  to  redeliver  the  premises  in  good  condition  or 
repair,  and  hold  that  under  the  latter  covenant  the  tenant  is  not 
required  to  rebuild  in  case  the  premises  are  accidentally  destroyed 
by  fire.*'  Where  the  view  obtains  that  a  general  covenant  to  repair 
would  not  require  the  rebuilding  of  premises  accidentally  destroyed 
by  fire  or  other  casualty  **  a  like  construction  is  placed  on  the  ten- 
ant's general  covenant  to  deliver  up  the  premises  in  good  condition 
or  repair.**  A  statute  relieving  a  tenant  from  liability  under  his 
general  ccivenant  to  repair  in  case  the  premises  are  destroyed  by  fire 
or  other  casualty  *®  would,  it  seems,  on  principle,  also  apply  to  the 
covenant  of  a  lessee  to  deliver  up  the  premises  in  good  condition  or 
repair.* 

279.  Exceptions  Contained  in  Covenant. — To  relieve  the  tenant 
from  the  extreme  liability  imposed  upon  him  by  the  courts  under 
his  general  covenant  to  surrender  the  premises  in  good  condition 
or  repair,  the  covenant  to  redeliver  in  a  particular  condition  is  fre- 
quently expressly  qualified.*  An  exception,  however,  in  the  covenant 
against  injuries  from  usual  wear  and  tear  has  been  held,  as  in 
case  of  such  an  exception  in  the  covenant  to  repair,  not  to  relieve 
the  tenant  from  liability  for  injuries  due  to  the  accidental  destruc- 
tion of  the  premises  by  fire  or  other  casualty.*  On  the  other  hand, 
according  to  some  authorities,  a  covenant  to  deliver  up  the  premises 
at  the  expiration  of  the  term,  in  as  good  order  and  condition  as  they 

16.  See  infra,  par.  605.  on) ;  Miller  v.  Morris,  55  Tex.  412,  40 
16.'  Adams    v.    Nichols,    19    Pick.  Am.  Rep.  814  (referring  to  authori- 

(Mass.)  275,  31  Am.  Dec.  137;  Abby  ties). 

V.  Billups,  35  Miss.  618,  72  Am.  Dec.  Note:  64  L.R.A.  658,  659. 

143;  Hoy  v.  Holt,  91  Pa.  St.  88,  36  18.  See  infra,  par.  607. 

Am.  Rep.  659 ;  McKinley  v.  Jutte,  230  19.  Wattles  v.  South  Omaha  Ice,  etc., 

Pa.  St.  122,  79  Atl.  244,  Ann.  Cas.  Co.,  50  Neb.  251,  69  N.  W.  785,  61  A. 

1912A  452;  Ross  v.  Overton,  3  Call  S.  R.  554,  36  L.R.A.  424. 

(Va.)  309,  2  Am.  Dec.  552;  Armstrong  20.  See  infra,  par.  607. 

V.  Maybee,  17  Wash.  24,  48  Pac.  737,  1.  Sun  Ins.  Office  v.  Varble,  103  Ky, 

61  A.  S.  R.  898.  758,  46  S.  W.  486,  41  L.R.A.  792. 

Notes:  95  Am.  Dec.  121;  61  A.  S.  Note:  64  L.R.A.  660. 

R.  566 ;  22  L.R.A.  616 ;  64  L.R.A.  657.  2.  Note :  64  L.R.A.  657  et  seq. 

17.  Seevers  v.  Gabel,  94  la.  75,  62  3.  McKinley  v.  Jutte,  230  Pa.  St. 
N.  W.  669,  58  A.  S.  R.  381,  27  L.R.A.  122,  79  Atl.  244,  Ann.  Cas.  1912A  452; 
733  (this  case  involved  a  hiring  of  per-  Armstrong  v.  Maybee,  17  Wash.  24^ 
sonal  property  but  authorities  involv-  48  Pac.  737,  61  A.  S.  R.  898. 

ing  leases  of  realty  are  cited  and  relied       Note :  64  L.R.A.  657. 
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now  are,  "reasonable  use  and  wear  and  tear  excepted/'  is  but  the  expres- 
sion of  the  implied  duty  resting  upon  him,  and  does  not  render  the 
tenant  liable  to  rebuild  in  case  the  building  is  accidentally  destroyed 
by  fire,^  and  the  same  has  been  held  true  as  regards  a  covenant  to 
redeliver  the  premises  at  the  expiration  of  the  term  in  as  good  order 
as  when  received,  "usual  wear  and  tear  and  unavoidable  accidents'* 
excepted ;  *  and  in  the  case  of  a  lease  of  a  river  landing  the  tenant's 
covenant  to  deliver  up  the  premises  in  "good  order  and  repair"  and 
"make  good  all  damages  to  said  premises  except  the  usual  wear  and 
proper  use  thereof"  has  been  held  not  to  require  him  to  restore  the 
landing  where  it  was  destroyed  by  an  extraordinary  flood.*  There 
i^  also  excellent  authority  for  the  position  that  under  a  covenant  to 
redeliver  in  as  good  order  as  when  received,  "usual  wear  and  tear 
excepted,"  the  tenant  will  not  be  required  to  rebuild  if  the  premises 
are  accidentally  destroyed  by  fire.'  The  reason  for  these  limitations 
as  to  the  liability  of  the  tenant  is  that  in  construing  the  covenant,  the 
cardinal  and  controlling  rule  of  construction  is  the  intention  of  the 
parties,  and  the  courts  should  not  extend  or  enlarge  the  obligation  of 
the  lessee  beyond  the  plain  meaning  and  intention  of  the  parties.® 
An  exception  from  liability  for  injuries  caused  by  "act  of  God"  will 
not  include  an  injury  caused  by  a  fire  set  by  human  agency,  as  an 
act  of  God  refers  to  some  irresistible  disaster  such  as  results  from 
natural  causes  in  no  sense  attributable  to  human  agency.^  While  the 
authorities  are  not  in  accord  as  regards  the  meaning  of  the  term 
"elements,"  an  exception  in  a  tenant's  covenant  to  deliver  up  the 
premises  in  good  order  as  to  injuries  to  the  demised  building  caused 
by  the  "elements"  has  been  held  to  relieve  the  tenant  from  liability 
for  the  accidental  destruction  of  the  premises  by  fire  set  by  human 
agency  without  the  fault  of  the  tenant.**    On  the  other  hand  the 

4.  Warren  v.  Wagner,  75  Ala.  188,   ed,"  does  not  bind  them  to  rebuild  in 
51  Am.  Rep.  446.  case  of  casual  destruction  by  fire). 

Note:  95  Am.  Dec.  122.  Notes:  61  A.  S.  R.  567;  22  L.R.A. 

5.  Howeth  V.  Anderson,  25  Tex.  557,  615 ;  64  L.R. A.  658,  659. 

78  Am.  Dec.  538.  8.  Wattles  v.  South  Omaha  Ice,  etc, 

6.  Waite  v.  O'Neal,  76  Fed.  408,  22  Co.,  50  Neb.  251,  69  N.  W.  785,  61 
C.  C.  A.  248,  34  L.R.A.  550.  A.  S.  R.  554,  36  L.R.A.  424;  Miller 

7.  Seevers  v.  Gabel,  94  la.  75,  62  v.  Morris,  55  Tex.  412,  40  Am.  Rep. 
N.  W.  669,  58  A.  S.  R.  381,  27  L.R.A.  814. 

733 ;  Wattles  v.  South  Omaha  Ice,  etc.,  9.  McKinley  v.  Jutte,  230  Pa.   St. 

Co.,  50  Neb.  251,  69  N.  W.  785,  61  A.  122,  79  Atl.  244,  Ann.  Cas.  1912A  452. 

S.  R.  554,  36  L.R. A.  424 ;  Howeth  v.  Note :  Ann.  Cas.  1912A  453. 

Anderson,  25  Tex.  557,  78  Am.  Dec.  10.  Van  Wormer  v.  Crane,  51  Mich. 

538 ;  Miller  v.  Morris,  55  Tex.  412,  40  363,  16  N.  W.  686,  47  Am.  Rep.  582. 

Am.  Rep.  814  (holding  that  a  covenant  See  Harris  v.  Corlies,  40  Minn.  106, 

by  lessees  to  restore  the  premises  "in  41  N.  W.  940,  2  L.R.A.  349  for  a  gen- 

as  good  condition  as  when  delivered  to  eral  definition  of  the  term  "elements." 

them,  that  is  to  say,  in  good  running  Notes:   22  L.R.A.   615;  53  Ii.RJu 

order,  ordinary  wear  and  tear  except-  673;  64  L.R.A.  660. 
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term  "elements"  has  been  considered  as  equivalent  to  the  phrase  "act 
of  God,"  and  though  including  injuries  caused  by  extraordinary  floods, 
fires  caused  by  lightning,  and  the  like,  it  has  been  held  that  it  would 
not  include  a  fire  set  by  human  agency,  or  the  breaking  of  a  dam 
caused  by  the  wrongful  act  of  a  person.^ ^  The  familiar  phrase  "wear 
iuid  tear"  as  used  in  an  exception  to  a  tenant's  general  covenant  to 
deliver  up  the  premises  in  good  condition  will .  doubtless  include 
injuries  to  the  building  due  to  the  gradual  deterioration  which  result? 
from  use,  lapse  of  time,  and  the  operation  of  the  elements.**  It  i.s 
not,  however,  restricted  to  such  injuries  but  has  been  held  also  to 
include  injuries  from  defects  in  construction;  *'  thus  it  has  been  held 
under  a  covenant  to  surrender  the  premises  in  as  good  condition  Vis 
when. taken,  damages  caused  by  "ordinary  wear"  being  excepted,  that 
the  breaking  of  a  plate  glass  window  during  the  proper  use  and 
occupancy  of  the  premises,  caused  by  an  insufficient  foundation  and 
the  consequent  settling  of  the  building,  or  by  an  improperly  con- 
:5tructed  window  frame,  is  not  an  injury  for  which  the  tenant  is 
liable.**  Such  phrase,  however,  cannot  be  extended  to  include  injuries 
from  the  tenant's  improper  or  negligent  use  of  the  premises.**  A 
provision  in  a  lease  that  the  tenant  shall  return  the  premises  in  as 
good  condition  as  when  received,  "loss  by  fire,  inevitable  accident,  or 
ordinary  wear  excepted,"  has  been  construed  as  obligating  the  tenant 
to  remove  the  debris  and  rubbish  resulting  from  the  partial  burning 
of  his  goods.  *• 

280.  Construction  of  Covenant  as  to  Condition  of  Premises  Gen- 
erally.— Where  the  covenant  of  a  lessee  is  to  repair  or  keep  the  prem- 
ises in  repair,  it  seems  according  to  the  better  view  that  he  will  be 
required  to  repair  in  respect  to  defects  existing  at  the  time  of  the 
letting,  taking  into  consideration  the  general  age  and  condition  of 
the  premises.*'  Likewise  where  the  lessee  covenants  to  redeliver  the 
premises  in  good  condition  or  repair,  though  the  age,  class,  and 
general  condition  of  property  when  leased  are  to  be  taken  into  con- 
sideration in  determining  the  liability  of  the  tenant,*®  and  he  would 
not  be  required  in  case  of  the  letting  of  an  old  house  to  leave  it  in 

11.  Polack  V.  Pioche,  35  Gal.  416,       Notes:  64  L.R.A.  661;  13  Ann.  Gas. 
95  Am.  Dec.  115.     See  also  Pope  v.   96. 

Farmers*  Union,  etc.,  Co.,  130  Gal.  139,  14.  Drouin  v.  Wilson,  80  Vt.  335, 

62  Pac.  384,  80  A.  S.  R.  87,  53  L.R.A.  67  Atl.  825,  13  Ann.  Gas.  93. 

673.  15.  Notes:  64  L.R.A.  653;  13  Ann. 

Note :  53  L.R.A.  673.  Gas.  97. 

12.  Drouin  v.  Wilson,  80  Vt.  333,  16.  Boardman  v.  Howard,  90  Minn. 
07  Atl.  825, 13  Ann,  Gas.  93.  273,  96  N.  W.  84,  101  A.  S.  R.  409, 

Notes:  64  L.R.A.  653;  13  Ann.  Gas.  64  L.R.A.  648. 
97.  17.  See  infra,  par.  608. 

13.  Drouin  v.  Wilson,  80  Vt.  335,       18.  Drouin  v.  Wilson,  80  Vt.  335, 
67  Atl.  825, 13  Ann.  Gas.' 93.  67  Atl.  825,  13  Ann.  Gas.  93;  Lister  v. 
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the  same  state  as  if  it  were  a  new  one,**  he  is  nevertheless  required 
to  leave  the  premises  in  a  reasonable  state  of  repair,  taking  into  con- 
sideration the  age  and  condition  of  the  premises  at  the  time  of  letting, 
though  it  might  necessitate  the  remedying  of  defects  existing  at  the 
time  of  the  letting.^®  This,  however,  does  not  render  the  tenant 
liable  for  deteriorations  owing  to  the  natural  decay  of  buildings  due 
to  lapse  of  time  irrespective  of  their  reasonable  and  proper  use  and 
repair.*  Leaving  broken  window  lights  has  been  held  to  be  a  breach 
of  a  covenant  to  leave  in  good  condition  and  repair,*  unless  such 
breaking  was  due  to  defects  in  the  construction  of  the  building.'  In 
regard  to  decorative  repairs  such  as  painting  and  papering,  it  seems 
that  the  covenant  of  the  tenant  to  leave  the  premises  in  good  con- 
dition and  repair  or  in  tenantable  repair  will  not  ordinarily  require 
him  to  repaint  or  repaper  the  interior  of  the  house,  to  obviate  the 
natural  deterioration  in  this  respect,  though  he  may  be  required  to 
do  so  under  specified  circumstances,  as  where  repainting  is  necessar\ 
to  protect  the  woodwork  from  decay  or  where  the  paper  has  come  off 
from  the  walls.* 

281.  Covenant  Restricted  to  Condition  at  Time  of  Letting. — If  the 
covenant  is  to  redeliver  in  the  same  condition  of  repair  as  when 
received  there  is  no  obligation  on  the  tenant  to  redeliver  in  any 
better  condition  than  existed  at  the  time  of  the  letting ;  ®  and  there- 
fore he  will  not  be  required  to  make  betterments  such  as  to  correct 
the  results  of  an  existing  leaky  condition  vt  the  foundation  wsAh 
permitting  the  percolation  of  water  into  the  basement,  during  ex- 
traordinarily wet  weather ;  •  so  when  farming  land  at  the  time  of  the 
letting  was  infested  with  cockle  burrs  and  the  seeds  thereof,  he  will 
not  be  required  to  eradicate  them,  though  it  would  be  otherwise  if  he 
expressly  agreed  to  redeliver  the  land  free  from  such  burrs.?  Where 
the  lease  is  to  commence  in  futuro  and  the  covenant  of  the  lessee  is 
to  redeliver  the  premises  in  the  condition  they  "now  are"  without 
specific  reference  to  the  time  intended,  the  tendency  of  the  courts  is 
to  construe  the  phrase  as  relating  to  the  condition  of  the  premises  at 
the  time   the  term   commenced,   and   not   the   time   the  lease   was 

Une,   [1893]   2  Q.  B.  212,  62  L.  J.  67  Atl.  825,  13  Ann.   Cas.   93. 

Q.  B.  583,  69  L.  T.  N.  S.  174,  41  W.  4.  Note:  64  L.R.A.  655. 

R.  626,  9  Ens:.  Rul.  Cas.  478.  5.  Cartwright  v.  Carpenter,  7  How. 

Notes:  64  L.R.A.  654;  8  Ann.  Cas.  (Miss.)  328,  40  Am.  Dec.  66. 

677  et  scq.  Note:  63  L.R.A.  674. 

19.  Note:  9  Eng.  Rul.  Cas.  487.  6.  Harris  v.  Corlies,  40  Minn.  106, 

20.  Heroes    v.    Richards,    28    App.  41  N.  W.  940,  2  L.R.A.  349. 

Cas.  (D.  C.)  310,  8  Ann.  Cas.  575.  7.  Brown  Land  Co.  v.  Lehmaii,  134 

Notes:  64  L.R.A.  654;  8  Ann.  Cas.  Ta.   712,   112  N.   W.   185,   12  L.R.A. 

578.  (N.S.)  88. 

1.  Note:  64  L.R.A.  652.  As  to  the  general  duty  of  a  tenant 

2.  Note:  64  L.R.A.  656.  of  farming  lands  to  cultivate  in  a  hus- 

3.  Drouin   v.   Wilson,   80   Vt.    335,  band  like  manner,  see  supra,  par.  248, 
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executed,*  and  undoubtedly  slight  extrinsic  circumstances,  indicating 
an  intention  to  that  effect,  are  sufficient  to  show  that  a  covenant  in  a 
lease  to  commence  at  a  subsequent  date,  that  the  lessee  will  surrender 
the  premises  at  the  end  of  the  term  in  the  same  condition  as  they 
"now  are,"  refers  to  the  commencement  of  the  term  and  not  to  the 
date  of  the  lease.*  Where  the  tenant's  covenant  in  a  lease  to  com- 
mence in  futuro  was  to  deliver  up  the  premises  in  as  good  order  "as 
they  now  are  or  may  be  put  into  by  the  lessor,"  and  in  consideration 
of  his  replacing  broken  window  glass,  he  was  permitted  to  occupy 
the  premises  prior  to  the  commencement  of  the  term,  it  was  held  that 
the  covenant  required  him  to  replace  such  glass  if  again  broken 
during  the  term.^^ 

282.  Covenant  as  Affecting  Right  to  Remove  Fixtures,  Improve- 
mentSy  etc. — The  general  right  of  a  tenant  to  remove  fixtures  may  be 
controlled  by  an  express  contract  between  the  parties,**  but  a  tenant's 
covenant  to  deliver  up  the.  premises,  and  all  future  "alterations,  im- 
provements, erections  or  additions,"  does  not  deprive  him  of  the  right 
to  remove  trade  fixtures,**  as  covenants  restricting  the  tenant's  ordi- 
nary right  to  remove  trade  fixtures  are  always  strictly  construed.** 
It  has  been  held  that  the  covenant  should  be  limited  in  purpose  and 
tffect  to  new  buildings  erected  or  old  buildings  added  to  or  altered, 
and  that  therefore  a  covenant  of  this  character  does  not  deprive  the 
tenant  of  his  right  to  remove  machinery,**  or  wiring  conduits  and 
fiwitchboards  fastened  tcT  the  walls  of  the  leased  building  to  enable 
the  tenant  to  light  and  operate  machinery  placed  in  the  building  by 
him  for  the  conduct  of  his  business.**  Likewise  it  has  been  held, 
in  the  case  of  a  lease  of  riparian  land  extending  to  low  water  mark, 
that  a  wharf  erected  beyond  low  water  was  not  an  "improvement" 
within  the  meaning  of  the  tenant's  covenant  to  deliver  up  the  demised 
premises  and  all  improvements.**  Provisions  in  leases  for  the  delivery 
up  of  the  premises  with  all  improvements,  etc.,  must,  however,  be 

8.  See  Chesapeake  Brewing  Co.  v.       Notes:   64  L.R.A.   662;   42  L.R.A. 
Goldberg,  107  Md.  485,  69  Atl.  37,  15    (N.S.)   546;  L.R.A.1915A  654. 
Ann.  Cas.  879   (referring  to  authori-       13.  Lindsay  v.  Curtis  Pub.  Co.,  236 
ties).  Pa.   St.  229,  84  Atl.  783,  42  L.R.A. 

Note:  15  Ann.  Cas.  881.  (N.S.)  546. 

9.  Chesapeake  Brewing  Co.  v.  Gold-       Note:  42  L.R.A.(N.S.)  546. 

berg,  107  Md.  485,  69  Atl.  37, 15  Ann.  14.  Holbrook  v.  Chamberlin,  116 
Cas.  879.  Mass.  155,  17  Am.  Rep.  146   ("erec- 

10.  Holbrook    v.    Chamberlin,    116   tions  and  additions"). 

Mfiss.  155,  17  Am.  Rep.  146.  16.  Lindsay  v.  Curtis  Pub.  Co.,  236 

11.  -See  Fixtures,  vol.  11,  p.  1070.     Pa.  St.  229,  84  Atl.  783,  42  L.R.A. 

12.  Walker  v.  Tillis,  188  Ala.  313,  (N.S.)     546     ("alterations,    improve- 
66  So.  54,  L.R.A.1915A  654;  Holbrook  ments  and  additions"). 

V.  Chamberlin,  116  Mass.  155,  17  Am.  16.  Cobum  v.  Ames,  52  Cal.  386,  28 
Bfjp.  146;  Lindsay  v.  Curtis  Pub.  Co.,  Am.  Rep.  634;  Cobum  v.  GkK>dall,  72 
236  Pa.  St.  229,  84  Atl.  783,  42  L.R.A.  Cal.  498,  14  Pac.  190,  1  A.  S.  B.  75. 
iN.S.)  546. 
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given  effect  in  accordance  with  the  intention  of  the  parties  and  the 
circumstances  of  the  case,  and  have  been  held  to  limit  the  right  of 
the  tenant  to  remove  erections  and  additions  to  the  demised  premises 
which  under  other  circumstances  he  would  have  had  the  right  to 
remove  as  falling  within  the  broad  term  "removable  fixtures/'  ^' 

283.  By  and  against  Whom  Covenant  £nforceable.-^The  burden 
of  a  covenant  as  to  the  redelivery  of  the  premises  at  the  expiration 
of  the  term  runs  with  the  leasehold  estate  so  as  to  bind  an  assignee ;  ^* 
and  it  is  the  better  view  that  when  undivided  interests  in  the  leasehold 
are  assigned  to  persons  who  hold  as  between  themselves  as  tenants  in 
common,  they  are  jointly  and  severally  liable  on  such  a  covenant. 
In  such  a  case  so  far  as  enjoyment  of  possession  goes,  they  are  all 
equal,  whatever  may  be  the  difference  in  shares  held  by  each.  If 
they  are  not  jointly  and  severally  liable,  one  tenant  in  common  own- 
ing a  small  undivided  interest  might  prevent  the  delivery  of  the 
property  in  its  entirety,  which  the  lessor  is  entitled  to  under  his  con- 
tract, with  or  without  an  express  covenant  therefor.  There  is  no 
hardship  in  this  rule,  for  the  assignees  in  possession,  upon  authority 
and  in  reason,  stand  in  the  shoes  of  the  lessee;  and  so  long  as  they 
occupy  such  relation  to  the  lessor  and  his  property,  they  are  bound 
by  the  terms  of  the  contract  with  the  lessee  and  the  obligations  implied 
therefrom  by  law.**  Covenants  looking  to  the  condition  in  which 
the  premises  are  to  be  left  at  the  termination  of  the  lease  have  been 
held  to  run  with  the  reversion  and  to  be  enforceable  by  the  transferee. 
Thus  the  benefit  of  a  covenant  on  the  part  of  the  lessee  to  deliver  up 
the  premises  in  good  repair  has  been  held  to  run  with  the  reversion ;  *® 
likewise  a  covenant  on  the  part  of  the  lessee  to  leave  upon  the  premises 
certain  fixtures  which  would  otherwise  have  been  removable  bv  him 
during  the  term  has  been  held  to  run  with  the  reversion ;  *  and  the 
same  has  been  held  true  of  a  covenant  to  leave  all  manure  upon  the 
land,*  and  a  coveuant  to  leave  cotton  seed.'  A  transfer  by  the  lessor 
after  the  expiration  of  the  term,  though  the  lessee  was  at  the  time 

17.  Note:   42  L.R.A.(N.S.)    547  et  in  regard  to  the  covenant  to  pay  rent, 
seq.  See  infra,  par.  446. 

18.  Cobum  V.  Goodall,  72  Cal.  498,       20.  Cobum  v.  Goodall,  72  Cal.  498, 
14  Pac.  190,  1  A.  S.  R.  75;  Pollard  v.  14  Pac.  190, 1  A.  S.  R.  75;  Chesapeake 
Shaffer,  1   Dall.    (Pa.)    210,  1   U.  S.  Brewing  Co.  v.  Goldberg,  107  Md.  485, 
(L.  ed.)  104, 1  Am.  Dec.  239.  69  Atl.  37,  15  Ann.  Cas.  879;  North- 
Notes:  95  Am.  Dec.  123;  64  L.R.A.  em  Pac.  R.  Co.  v.  McClure,  9  N.  D.  73, 

662.  81  N.  W.  52,  47  L.R.A.  149. 

See  infra,  par.  349  et  seq.,  as  to  Note:  L.R.A.1915C  220,  222. 

general  liabilities  of  the  assignee  of  a  1.  Note:  L.R.A.1915C  221. 

leasehold  estate.  2.  Note:  L.R.A.1915C  221. 

19.  Cobum  v.  Goodall,  72  Cal.  498,  Generally  as  to  the  right  of  a  tenant- 
14  Pac.  190,  1  A.  S.  R.  75.  to  remove  manure  from  the  premise^ 

Note:  1  A.  S.  R.  83.  see  supra,  par.  249. 

A  distinction  in  this  respect  is  made       3.  Note:  L.R.A.1915C  22L 
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holding  over,  will  not,  however,  it  seems,  cany  the  benefit  of  the 
tenant's  covenant  to  redeliver  at  the  expiration  of  the  term,  as  it 
should  in  this  connection  be  considered  as  having  been  broken  at 
the  time  of  the  transfer.* 

284.  Action  for  Breach  of  Covenant  Generally. — The  weight  of 
authority  undoubtedly  is  in  favor  of  the  doctrine  that  no  action  lies 
for  a  breach  of  a  covenant  to  leave  in  good  condition  or  the  like  until 
the  expiration  of  the  tenancy.  The  reason  for  this  rule  is  apparent, 
for  though  the  tenant,  during  the  term,  suffers  the  premises  to  become 
in  a  bad  condition,  he  has  during  the  term  a  locus  poenitentiae  to 
put  the  premises  in  the  required  condition,  and  it  cannot  be  said, 
because  of  their  condition  at  any  time  during  the  term,  that  they 
mil  not  be  left  in  a  proper  condition  at  the  end  of  the  term.*  On 
the  other  hand  the  rule  is  stated  in  Sheppard's  Tomchstone  (p.  173) 
that  "if  one  covenant  to  leave  a  wood  in  the  same  plight  he  finds  it, 
and  he  cut  down  trees,  in  this  case  the  covenant  is  broken  presently, 
for  it  is  now  become  impossible  to  be  performed  by  his  own  act;"  and 
cases  in  this  country  have  recognized  this  doctrine  and  have  held 
that  if  the  damage  done  by  the  lessee  is  something  that  cannot  be 
repaired,  the  lessor  need  not  delay  until  the  expiration  of  the  tenancy 
in  order  to  sue  for  breach  of  a  covenant  to  leave  in  good  condition.* 
The  right  to  sue  for  breach  of  the  tenant's  covenant  to  surrender  posses- 
sion is  not  waived  by  a  subsequent  action  of  ejectment  for  the  demised 
premises,  in  which  the  recovery  of  damages  is  not  sought.'  Notice 
to  repair  is  unnecessary  to  the  lessor's  right  to  maintain  an  action  for 
breach  of  the  covenant  to  leave  in  repair.*  In  an  action  for  breach 
of  covenant  in  that  the  defendant  did  not  surrender  the  premises  at 
the  expiration  of  the  lease  in  as  good  condition  as  they  were  when 
taken,  a  plea  that  the  defendant  has  not  broken  his  covenant — non 
infregit  conventionem — is  not  a  proper  plea  because  it  pleads  a 
negative  to  a  negative,  but  such  plea,  though  informal,  is  not  im- 
material, and  is  sufficient  to  sustain  a  verdict  and  is  good  upon  motion 
in  arrest.  Where  in  such  an  action  it  is  alleged  by  the  plaintiff  that 
the  breaking  of  a  plate  glass  window  in  the  leased  building  was  not 
due  to  any  of  the  causes  of  damage  excepted  in  the  covenant  to  sur- 
render the  building  in  good  condition,  a  plea  of  non  infregit  conven- 
tionem admitting  the  leaving  of  the  broken  window  unrepaired,  but 
alleging  that  the  window  was  broken  in  the  course  of  the  ordinary 
wear  of  the  building,  which  was  an  excepted  cause  of  damage,  is  a 

4.  Note :  16  Ann.  Cas.  882.  J.  L.  162,  16  Atl.  679. 

6.  HiU  V.  Hayes,  199  Mass.  411,  85  Note :  64  L.R.A.  664. 

N.  B.  434, 18  L.R.A.(N.S.)  375;  Snow-  6.  Note:  64  L.R.A.  664. 

hill  V.  Reed,  49  N.  J.  L.  292,  10  Atl.  7.  Coburn  v.  Goodall,  72  Cal.  498, 

737,  60  Am.  Rep.  615,  reversed  on  an-  14  Pac.  190,  1  A.  S.  R.  75. 

other  point,  Reed  v.  SnowhiU,  51  N.  8.  Note:  64  L.R.A.  665. 
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traverse  of  an  essential  allegation  of  the  declaration  and  places  the 
burden  of  proving  the  issue  on  the  plaintiff.* 

285.  Damages. — ^As  a  general  rule  it  would  seem  that  the  landlord 
may  recover  as  damages  for  the  breach  of  the  tenant's  covenant  to 
leave  the  premises  in  a  certain  condition  at  the  expiration  of  the 
term  the  cost  of  putting  the  premises  in  the  required  condition,^®  and 
it  has  been  held  that  the  landlord  may  recover  as  damages  for  breach 
of  covenant  by  a  tenant,  in  a  lease  of  farming  lands,  to  leave  the 
premises  in  as  good  condition  as  when  he  entered  upon  them  and 
free  from  burrs,  by  permitting  the  premises  to  become  infested  with 
burrs,  the  difference  in  rental  value  of  the  premises  in  the  condition 
required  by  the  covenant  and  as  surrendered,  for  such  time  as,  by 
reasonable  and  proper  methods,  the  agreed  condition  can  be  restored, 
together  with  the  cost  of  the  additional  labor,  and  the  expense  involved 
in  effecting  that  result,  where  the  premises  are  intended  for  rent,  and 
not  for  sale.^*  Where  the  landlord  has  recovered  damages  for  breax?h 
of  a  covenant  to  repair  during  the  term  and  afterwards  sues  for  breach 
of  a  covenant  to  leave  in  repair  at  the  end  of  the  term,  the  measure 
of  damages  is  the  cost  of  putting  the  property  in  repair  less  the  amount 
recovered  in  the  fii'st  action,  with  an  allowance  to  the  tenant  for  tHe 
depreciation  of  the  property  if  the  first  amount  had  been  expended 
in  repairs.^*  The  fact  that  the  landlord  after  the  expiration  of  the 
term  transfers,  conveys  or  leases  the  land  to  a  third  person  does  not 
affect  his  right  to  recover,  or  the  measure  of  damages  for  breach  of 
the  tenant's  covenants.*'  In  some  instances  it  has  been  urged  that 
if,  after  the  termination  of  the  tenancy  and  upon  the  premises  again 
coming  into  the  lessor's  hands,  he  caused  them  to  be  demolished  for 
purposes  of  his  own,  that  fact  ought  to  operate  to  reduce  the  liability 
of  the  lessee  for  a  failure  to  leave  the  premises  in  any  condition  or 
degree  of  repair  agreed  to  by  covenant;  but  the  courts  have  held 
the  lessee's  liability  unaffected  by  circumstances  of  that  nature.** 

XL  Improvements  on  Demised  Premises 

Improvements  by  Lessor 

286.  In  General., — There  is  no  implied  obligation  on  the  part  of 
the  lessor  to  make  improvements  upon  the  demised  premises,  and 

9.  Drouin  v.  Wilson,  80  Vt.  335,  67   la.   712,  112  N.   W.   185,  12  L.R.A. 
Atl.  825,  13  Ann.  Cas.  93.  (N.S.)  88. 

10.  Appleton  v.  Marx,  191  N.  Y.  81,       12.  Note:  9  Eng.  Kul.  Cas.  487. 

83  N.  E.  563,  14  Ann.  Cas.  150,  16  13.  Appleton   v.   Marx,   191  N.   Y. 

L.R.A.(N.S.)  210.  81,  83  N.  E.  563,  14  Ann.  Cas.  150, 

Note:  64  L.R.A.  665:  14  Ann.  Cas.  16  L.R.A.(N.S.)  210. 

152;  9  Eng.  Rul.  Cas.  486.  Note:  9  Eng.  Rul.  Cas.  486. 

11.  Brown  Land  Co.  v.  Lehman,  134  14.  Note:  64  L.R.A.  667. 
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a  covenant  by  a  lessor  to  erect  a  building  upon  the  demised  premises 
does  not  by  implication  impose  upon  him  any  obligation  to  rebuild 
in  case  of  the  destruction  of  the  building  by  fire  during  the  term 
of  the  lease.**  Leases,  however,  frequently  provide  for  the  making  of 
specified  improvements  by  the  lessor,  and  an  agreement  by  the  owner 
of  a  building  with  his  tenant,  to  secure  the  extension  of  a  railroad 
track  along  an  alley,  to  furnish  the  building  with  shipping  facilities, 
is  not  against  public  policy  as  an  agreement  improperly  to  influence 
municipal  action. *•  The  covenant  or  agreement  of  the  lessor  to  make 
improvements  should  be  performed  within  a  reasonable  time,  where 
no  time  is  specified  and  the  tenant  has  entered  into  possession,  since 
in  such  a  case  it  cannot  be  doubted  that  the  parties  supposed  the 
improvements  to  be  for  the  better  enjoyment  of  the  premises  during 
the  term.*'  It  has  been  held  that  an  oral  agreement  of  a  lessor  to 
make  alterations  in  the  leased  building  to  render  it  available  for  its 
intended  use  in  view  of  unexpected  requirements  of  public  officials, 
which  will  increase  the  value  of  the  estate,  is  valid.*^  In  case  a  lessor 
makes  improvements  tipon  the  demised  premises  there  is  no  implied 
obligation  on  the  part  of  the  lessee  to  recompense  him  therefor;  so 
it  has  been  held  that  where  the  lessor  makes  an  improvement  which 
adds  nothing  to  the  value  of  the  reversion,  but  is  solely  for  the  benefit 
of  the  tenant,  and  his  compensation  therefor  is  to  be  derived  from 
the  rents,  he  has  no  claim  against  the  tenant  for  the  cost  of  the  im- 
provement where  the  lease  is  ended  by  a  surrender.** 

287.  Remedies  of  Lessee  for  Failure  of  Lessor  to  Hake  Improve- 
ments.— If  the  agreement  of  the  lessor  is  to  make  the  improvements 
prior  to  the  commencement  of  the  term,  upon  his  failure  to  do  so 
the  lessee  is  justified  in  refusing  to  take  possession,  and  in  case  of 
such  refusal  he  cannot  be  held  liable  for  the  stipulated  rent ;  *^  and 
it  has  been  held  that  the  covenants  of  the  lessee  to  pay  rent  and  of 
the  lessor  to  make  certain  improvements,  without  which  the  premises 
would-be  useless  for  the  purposes  of  the  leased  are  mutual  and  depend- 
ent, and  that  the  failure  of  the  lessor  to  perform  his  covenant  within 
a  reasonable  time  where  no  time  is  specified  justifies  the  lessee  in 
abandoning  the  premises,  and  if  he  doea  so  he  will  be  relieved  from 
liability  for  future  rents.*    On  the  other  hand,  though  the  landlord 

16.  Cowell  V.  Lumley,  39  CaL  151,  19.  Welcome  v.  Hess,  90  Cal.  507, 

2  Am.  Rep.  430.  27  Pac.  369,  25  A.  S.  R.  145. 

16.  Cole  V.  Brown-Hurley  Hard-  20.  Lunn  v.  Gage,  37  111.  19,  87  Am. 
ware  Co.,  139  la.  487,  117  N.  W.  746,  Dec.  233 ;  Partridge  v.  Dykins,  28  OkU. 
16  Ann.  Cas.  846,  18  L.R.A.(N.S.)  64, 113  Pac.  928,  34  L.R.A.(N.S.)  984. 
116L  Notes:  87  Am.  Dec  237;  34  L.R.A. 

17.  Lunn  v.  Gage,  37  HI.  19,  87  Am.  (N.S.)  984 

Dec.  233.  1.  Lunn  y.  Gage,  37  HL  19,  87  Am. 

18.  Taylor  v.  Finnigan,  189  Mass.   Dee.  233. 
568,  76  N.  E.  203,  2  L.R.A.{N.S.)  973. 
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fails  to  make  the  specified  improvemente  prior  to  the  commencement 
of  the  term,  as  required  by  the  lease,  if  the  tenant  enters  into  posses- 
sion he  cannot  escape  liability  for  the  rent.*  If  a  le^or  fails  to 
comply  with  his  covenant  or  agreement  to  make  improvements  he  is 
liable  to  his  lessee  for  the  consequential  damages,^  and  where  the 
tenant  is  sued  for  rent  he  may,  where  the  doctrine  of  recoupment 
prevails,  recoup  his  damages  resulting  from  the  breach  of  the  lessor's 
agreement.*  As  a  general  rule  the  measure  of  damages  for  a  breach 
of  the  lessor's  covenant  to  make  certain  improvements  is  the  difference 
between  the  rental  value  of  the  leased  premises  with  the  improvements 
and  their  rental  value  without  such  improvements.^  In  such  a  case 
the  lessee  is  entitled  to  no  damages  for  injuries  which  might  have 
been  avoided  by  him  in  the  exercise  of  reasonable  care  on  his  part, 
nor  to  damages  which  are  remote,  contingent,  uncertain,  and  specu- 
lative.* It  has  been  held  that  when  a  lease  contains  a  covenant 
binding  the  lessor  to  make  certain  improvements,  and  the  lessor 
refuses  to  make  such  improvements,  after  notice  from  the  lessee  to 
do  so,  the  lessee  may  make  the  same  in  accordance  with  the  covenant, 
and  charge  the  reasonable  value  thereof  against  the  rent.' 

288.  Negligence  of  Lessor  in  Making  Improvements. — ^If  the  lessor 
is  guilty  of  negligence  in  making  the  improvements  he  is  liable  there- 
for to  the  tenant,  and  it  has  been  held  that  he  cannot  relieve  himself 
of  the  consequence  of  such  neglect  in  the  performance  of  his  agree- 
ment by  employing  an  independent  contractor  to  do  the  work.®  Thus 
where  a  landlord  undertook  to  put  a  new  roof  on  the  building,  and  he 
let  the  contract  to  an  independent  contractor  to  perform  the  work, 
and  the  tenant's  goods  were  damaged  by  rain  through  the  negligence 
of  the  contractor,  the  landlord  was  held  liable.*  Likewise  it  has  been 
held  that  a  landlord  who  agrees  with  his  tenant  to  put  an  automatic 
fire  extinguisher  in  the  leased  building  cannot  relieve  himself  from 
liability  for  injuries  to  the  tenant's  property  caused  by  negligence 
in  using  apparatus  the  vents  of  which  open  at  too  low  a  temperature, 

2.  Lunn  v.  Gage,  37  III.  19,  87  Am.       Note:  4  Ann.  Cas.  899. 

Dec.  233 ;  Partridge  v.  Dykins,  28  Okla.  6.  Kellogg  v.  Malick,  126  Wis.  239, 

64, 113  Pac.  928,  34  L.R.A.(N.S.)  984.  103  N.  W.  1116,  4  Ann.  Cas.  893  and 

Notes:  87  Am.  Dec.  237;  34  L.B.A.  note. 

(N.S.)  984.  7.  Beardsiey  v.  Morrison,  18  Utah 

3.  Cole  V.  Brown-Hurley  Hardware  478,  56  Pac.  303,  72  A.  S.  R.  796. 
Co.,  139  la.  487,  117  N.  W.  746,  16  This  is  the  same  rule  that  prevails 
Ann.  Cas.  846,  18  L.R.A.(N.S.)  1161.  when  the  lessor  fails  to  perform  his 

4.  Lunn  v.  Gage,  37  111.  19,  87  Am.  agreement  to  keep  the  premises  in  re- 
Dec.  233.  pair.     See  infra,  par.  674. 

6.  Partridge  v.  Dykins,  28  Okla.  64,       8.  See  Independent  Contractors, 
113  Pac.  928,  34  L.R.A.(N.S.)    984;    vol.  14,  p.  104. 

Kellogg  V.  Malick,  125  Wis.  239,  103       9.  Wertheimer  v.  Saunders,  96  Wia. 
N.  W.  1116,  4  Ann.  Cas.  893.  573,  70  N.  W.  824,  37  L.R.A.  146, 
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by  employing  a  competent  independent  contraxjtor  to  do  the  work.*^ 
The  owner  of  a  building  leased  for  a  boarding  house,  without  cove- 
nant to  repair,  who  undertakes  to  put  new  furnaces  in  the  building, 
and  removes  the  old  ones,  is  not,  merely  because  he  falls  to  put  in  the 
new  ones  in  time  to  protect-  occupants  of  rooms  from  inclement 
weather,,  liable  to  them  for  injuries  caused  by  the  cold.*^ 

Improvements  by  Lessee 

289.  In  General. — It  has  been  held  that  where  the  lessee  agrees  to 
make  improvements  without  any  specification  as  to  the  time  when 
the  improvements  shall  be  made,  he  has  the  entire  time  of  his  lease 
in  which  to  make  them.**  An  agreement  of  the  lessee  to  make  speci- 
fied improvements  includes  by  implication  an  agreement  to  pay  for 
such  improvements  in  so  far  as  is  necessary  to  prevent  mechanics' 
liens  therefor  from  attaching  to  the  demised  premises.*'  If  the  cove- 
nant of  the  lessee  to  erect  buildings  is  upon  behalf  of  himself  and 
assigns,  the  burden  of  the  covenant  will  run  with  the  leasehold  and 
bind  an  assignee  of  the  lease,  where  the  assignment  of  the  lease  is 
made  before  the  covenant  is  broken.^*  A  landlord  may  maintain 
trespass  de  bonis  asportatis  or  trover  for  the  wrongful  removal  of 
improvements  by  a  tenant  before  the  expiration  of  the  term.**  The 
question  whether  improvements  on  the  demised  premises  become  a 
part  of  the  land  and  belong  to  the  landlord  or  may  be  removed  by 
the  tenant  is  treated  elsewhere  in  this  work,*'  as  is  the  question  of 
mechanics'  liens  upon  the  leasehold  estate  or  the  reversion  for  the 
cost  of  improvements  upon  the  demised  premises  under  contracts 
between  the  tenant  and  third  persons.*' 

290.  Liability  of  Lessor  to  Pay  for  Improvements  Generally. — 
In  the  absence  of  any  agreement  between  the  parties  there  is  no 
obligation  on  the  part  of  the  lessor  to  pay  the  lessee  for  improvements 
erected  by  the  latter  upon  the  demised  premises,  though  tne  improve- 
ments are  such  that  by  reason  of  their  annexation  to  the  freehold 
they  become  a  part  of  the  realty  and  cannot  be  removed  by  the 
lessee.**    On  the  other  hand,  if  the  lease  is  invalid  by  reason  of  the 

« 

10.  Peerless  Mfg.  Co.  v.  Bagley,  126  93  Am.  Dec.  303.  As  to  assignments 
Mich.  226,  85  N.  W.  568,  86  A.  S.  E.  of  leasehold  generally,  see  infra,  par. 
537,  63  L.R.A.  285.  319  et  seq. 

11.  Glenn  v.  Hill,  210  Mo.  291,  109  16.  Walker  v.  Tillis,  188  Ala.  313, 
S.  W.  27,  16  L.R.A.(N.S.)  699.  66  So.  64,  L.B.A.1916A  664. 

12.  Cbipman  v.  Emeric,  6  Cal.  49,  16.  See  Fixtxtres,  vol.  11,  p.  1058 
63  Am.  Dec.  80.  et  seq. 

13.  American  Bonding  Co.  of  Haiti-  17.  See  Mechakics'  Liens. 

more  v.  Pueblo  Inv.  Co.,  150  Fed.  17,  18.  Kutter  v.  Smith,  2  Wall.  491, 17 

80  C.  C.  A.  97,  10  Ann.  Cas.  367,  9  U.  S.  (L.  ed.)  830;  Jones  v.  Hoard,  59 

L.R.A.(N.S.)  567.  Ark.  42,  26  S.  W.  193,  43  A.  S.  B.  17; 

14.  Gamhart  v.  Finney,  40  Mo.  449,  Pomeroy  v.  Lambeth,  36  N.  C.  66,  39 
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statute  of  frauds  and  on  the  faith  of  its  validity  the  lessee  makes 
improvements  of  which  he  is  denied  the  benefit,  an  equitable  right 
to  compensation  for  the  improvements  has  been  recognized.  So  it  haii 
been  held  that  where  a  son,  in  possession  of  his  father  s  land  as  a 
tenant  from  year  to  year,  makes  improvements  upon  the  land  in 
pursuance  of  the  father's  oral  promise  that  the  land  shall  be  his 
upon  the  father's  death,  he  is  entitled  to  recover  the  reasonable  value 
of  the  improvements  made,  on  the  death  of  his  father  without  ful- 
filling his  promise ;  this  is  in  pursuance  of  the  rule  that  where  a  party 
to  an  agreement,  void  by  the  statute  of  frauds,  fails  to  execute  it,  the 
price  advanced,  or  the  value  of  articles  delivered  in  part  performance 
of  the  contract,  whether  in  money,  labor,  or  chattels,  may  be  recovered 
back,  as  in  such  cases  the  law  raises,  by  implication,  a  promise  to 
pay  advances  made  upon  the  faith  of  the  contract,  and  for  which 
no  cx)nsideration  has  been  paid.^*  Ordinarily  creditors  of  a  ten- 
ant have  no  greater  right  to  charge  the  land  with  the  value  of 
improvements  made  by  the  tenant  than  the  tenant  would  have,  and 
this  principle  has  been  applied  in  case  of  improvements  made  by  a 
tenant  at  will.*^  But  under  the  general  principle  governing  fraud- 
ulent conveyances  it  would  seem  that  if  improvements  are  made  by 
a  tenant  under  a  scheme  to  defraud  his  creditors,  a  court  of  equity 
will  afford  appropriate  relief  to  the  tenant's  creditors.* 

291.  Agreements  for  Compensation  Generally. — Leases  frequently 
contain  provisions  requiring  the  lessor  at  the  expiration  of  the  term 
to  pay  to  the  lessee  the  value  of  improvements  erected  by  him,  and 
it  has  been  held  that  if  premises  are  leased  for  a  term  of  years,  with 
a  provision  in  the  lease  that  the  lessee  may  make  improvements  on 
the  property,  and  that,  at  the  end  of  the  term,  the  lessor  will  either 
*^extend"  the  lease,  or  buy  the  improvements,  the  lessor  cannot,  upon 
the  expiration  of  the  term,  defeat  his  obligation  to  renew  the  lease, 
or  to  buy  the  improvements,  by  extending  the  lease  merely  for  one 
day.  A  reasonable  construction  is  that  the  lessor  should  either  buy 
the  structures,  or  renew  the  lease  for  the  original  period.*  If  the 
improvements  by  the  lessee  are  such  as  he  would  be  entitled  to  remove, 
the  promise  of  the  lessor  made  during  the  term  to  pay  therefor  is 
based  upon  a  valuable  consideration.*    And  it  has  been  decided  that 

Am.  Dec.  33 ;  Critcher  v.  Watson,  146  20.  Pomeroy  v.  Lambeth,  36  N.  C. 

N.  C.  150,  59  S.  E.  544,  125  A.  S.  R.  65,  36  Am.  Dec.  33. 

470,  18  L.R.A.{N.S.)  270;  Toellner  v.  1.  See  generally,  Fraudulent  Con- 

McGinnis,  55  Wash.  430,  104  Pac.  641,  veyances,  vol.  12,  p.  469. 

24  L.R.A.(N.S.)  1082.  2.  Phillips   v.   Reynolds,   20   Wash. 

19.  Smith  V.  Smith,  28  N.  J.  L.  208,  374,  55  Pac.  316,  72  A.  S.  R.  107. 

78  Am.  Dec.  49.     Generally  as  to  the  3.  Critcher  v.   Watson,  146   N.    C. 

right   to   compensation   for   improve-  150,  59  S.  E.  544,  125  A.  S.  R.  470, 

ments,  see  Impbovembints,  vol.  14,  p.  18  L.R.A.(N.S.)  270. 

17  et  seq.  Note:  18  L.R.A.(N.S.)  270. 
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a  parol  agreement  that  the  landlord  will,  on  the  expiration  of  the 
tenancy,  pay  for  improvements  which  may  be  erected  by  the  tenant 
is  not  within  the  provision  of  the  statute  of  frauds,. relating  to  con- 
tracts for  an  interest  in  lands,  such  a  contract  being  considered  as  one 
to  pay  for  work,  labor  and  materials  furnished.*  It  has  been  held 
that  though  a  contract  by  a  corporation  organized  to  conduct  a  brew- 
ing business  to  rent  land  and  erect  thereon  a  saloon  and  boarding 
house,  with  a  stipulation  that  should  a  prohibition  law  be  adopted  the 
lessor  will  pay  the  value  of  the  building,  is  ultra  vires,  the  corporation 
can  recover  the  reasonable  value  of  the  building  when  it  passes  into 
the  possession  of  the  lessor  upon  surrender  of  the  lease.*  Where  a 
lease  contained  a  provision  that  if  the  premises  are  sold  by  the  lessor, 
the  lease  should  cease  and  come  to  an  end  provided  the  lessor  should 
pay  for  the  improvements  erected  by  the  lessee,  their  value  to  be 
estimated  by  appraisers,  if  the  parties  could  not  agree  thereon,  it  has 
been  held  that  the  provision  as  to  payment  for  improvements  was  a 
condition  to  the  termination  of  the  lease  and  not  merely  a  covenant 
by  the  lessor  to  pay  for  the  improvements,  which  the  lessor  could 
therefore  exercise  or  not  at  his  option.*  If  a  landlord  agrees  to  pay 
his  tenant  the  reasonable  value  of  a  bam  erected  by  the  latter  or  to 
allow  him  to  remove  it  upon  the  termination  of  the  lease,  a  sale  of  the 
property  including  the  barn  by  the  landlord  amounts  to  a  conversion 
of  the  latter,  and  the  tenant  is  entitled  to  recover  its  reasonable  value.  ^ 
292.  Agreement  to  Pay  "on  Expiration  of  Term." — ^Like  all  other 
contracts,  the  court  will  construe  an  agreement  or  covenant  by  a  land- 
lord to  pay  for  improvements  at  the  expiration  of  the  demised  term, 
according  to  the  intention  of  the  parties,  and  particularly  with  ref- 
erence to  their  meaning  in  the  use  of  the  language  "expiration  of 
the  term,"  whether  the  expiration  of  the  whole  period,  or  expiration 
of  the  estate  or  interest  of  the  tenant  in  the  demised  premises.  Each 
case  must,  therefore,  necessarily  depend  in  a  great  measure  on  the 
peculiar  facts  thereof  and  the  question  as  to  which  of  the  parties 
thereto  terminates  the  tenancy,  if  it  is  terminated  by  the  exercise  of 
an  option.®  Ordinarily  it  seems  the  phrase  "expiration  of  the  term" 
is  taken  to  mean  the  ending  of  the  term  by  the  lapse  of  the  time 
provided  in  the  lease  for  its  duration,*  and  where  the  lessor  agreed  to 
pay  the  cost  of  improvements  made  by  the  lessee  "at  the  expiration 
of  the  original  term  hereby  created,  viz.,  the  term  expiring  on  the 

4.  South  Baltimore  Co.  v.  Muhlbach,  7.  Smyth  v.  Stoddard,  203  111.  424, 
69  Md.  395,  16  Atl.  117,  1  L.R.A.  507.  67  N.  E.  980,  96  A.  S.  R.  314. 

5.  United  States  Brewing  Co.  v.  Do-  8.  Note:  24  L.R.A.(N.S.)  1090. 
lese,  etc.,  Co.,  259  111.  274,  102  N.  E.  9.  Pringle  v.  Wilson,  156  Cal.  313, 
753,  47  L.R.A.(N.S.)   898.  104  Pae.  316,  24  L.R.A.  (N.S.)   1090. 

6.  Diepenbrock  v.  Luiz,  159  Cal.  716,  See  also  Reed  v.  Snowhill,  51  N.  J.  L, 
115  Pac.  743,  Ann.  Cas.  1912C  1084,  162,  16  Atl.  679,  reversing  49  N.  J.  L. 
L.R.A.1915C  234.  292,  10  Atf.  737,  60  Am.  Rep.  61&. 
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31st  day  of  August,  1911'*  (tbe  time  for  the  expiration  of  the  lease 
by  lapse  of  time),  it  was  held  that  the  lessee  was  not  entitled  to  be 
paid  for  such  improvements  upon  the  destruction  of  the  demised 
building  and  the  termination  of  the  lease  under  a  provision  therefor 
upon  the  happening  of  such  contingency,  especially  where  the  lease 
contained  a  further  provision  conferring  upon  the  lessee  the  right  to 
a  renewal  of  the  lease  upon  giving  a  specified  notice  prior  to  the 
"expiration  of  the  term,"  and  relieving  the  lessor  from  liability  to 
pay  for  the  improvements  if  the  renewal  was  made.*^ 

293.  Loss  of  Right  to  Compensation. — Where  the  agreement  of  the 
lessor  is  to  pay  for  tlie  improvements  at  the  expiration  of  the  term, 
and  the  lease  contains  a  further  provision  that  if  the  leased  premise?' 
be  ^'totally  destroyed  then  and  in  such  event  this  lease  shall  terminate 
and  the  parties  shall  be  freed  from  all  liability  hereunder,"  it.  ha« 
been  held  that  the  total  destruction  of  the  premises  will  relieve  the 
lessor  from  all  liability  to  pay  for  the  improveraents.^^  The  court*^ 
lire  not  in  harmony  on  the  question  whether  a  tenant  who  has  made 
improvements  on  the  demised  premises  may  have  compensation  there- 
for, where  before  the  expiration  of  the  term  the  lease  is  declared 
forfeited  by  the  landlord  for  the  default  of  the  tenant.  At  common 
law  a  tenant  cannot  recover  for  improvements  remaining  at  the 
expiration  of  his  term,  and  the  landlord  is  only  liable  to  account  to 
.  him  for  such  improvements  when  he  has  expressly  covenanted  to  do 
so.  Hence  the  tenant's  sole  right  to  recover  depends  upon  the  lease. 
From  this  premise  many  cases  hold  that  the  forfeiture  destroys  his 
right  of  action  upon  the  covenant  of  the  landlord  to  pay,  it  being 
incorporated  in  the  lease.  It  is  also  held  that  this  latter  covenant  i.s 
based  upon  the  covenants  of  the  tenant,  and  is  to  be  performed  only 
after  performance  by  the  tenant;  and  hence  performance  by  the 
tenant  is  a  condition  precedent  to  the  liability  of  the  landlord  upon 
his  covenant  to  pay  for  improvements.*^  Thus  it  has  been  held  that 
a  performance  by  the  lessee  of  his  covenant  to  pay  rent  constituted 
a  condition  precedent  to  the  enforcement  of  a  covenant  upon  the  part 
of  the  lessor  to  pay  for  improvements,  and  where  the  lease  was  ter- 
minated by  the  lessor  because  of  default  in  the  payment  of  rent  b\: 
the  lessee,  the  right  to  recover  for  improvements  made  was  lost.*^  It 
is,  however,  recognized  in  many  cases  wherein  an  action  of  law  on  a 
covenant  of  a  landlord  to  pay  for  improvements  is  denied,  where  the 
lease  has  been  forfeited  because  of  the  default  of  the  tenant,  that  tlie 

10.  Pringle  V.  Wilson,  156  Cal.  313,    225,  127  A.  S.  R.  806;  Toellner  v.  Mc- 
104  Pac.  316,  24  L.R.A.(N.S.)   1090.   ainnis,  55  Wa«h.  430, 104  Pac.  641,  24 

11.  Pringle  v.  Wilson,  156  Cal.  313,   L.R.A.(N.S.)  1082. 

104  Pac.  316,  24  L.R.A.(N.S.)   1090.       Note:  24  L.R.A.(N.S.)  1082. 

12.  Kutter  v.  Smith,  2  Wall.  491,  17       13.  Kutter  v.  Smith,  2  Wall.  491,  17 
U.  S.  (L.  cd.)  830;  West  Shore  R.  Co.   U.  S.  (L.  ed.)  830. 

V.  Wenner,  75  N.  J.  L.  494,  08  Atl.' 
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default  of  the  tenant  may  be  explained,  or  he  may  be  relieved  in 
equity  from  the  forfeiture.^*  But  even  to  obtain  relief  in  equity,  the 
tenant  must  have  made  good,  or  offered  to  make  good,  his  default 
before  invoking  equitable  aid.**  Some  cases  adopt  the  view  that  the 
agreement  of  the  lessor  to  pay  for  the  improvements  made  by  the 
lessee  at  the  expiration  of  the  term  is  independent  of  the  lessee's  agree- 
ment to  pay  rent,  etc.,  unless  expressly  made  dependent  and  his  per- 
formance a  condition  precedent  to  the  right  to  compensation  for  the 
improvements,  and  that  the  breach  by  the  lessee  of  his  agreements, 
though  his  term  is  forfeited  therefor,  does  not  deprive  him  of  all 
right  to  compensation  for  the  improvements.** 

294.  Enforcement  of  Agreement  Generally. — The  agreement  of  the 
lessor  to  pay  for  improvements  erected  upon  the  demised  premises 
doer^  not  affect  the  general  rule  that  the  improvements  when  erected 
become  a  part  of  the  land  and  that  the  title  thereto  is  in  the  lessor.*' 
So  vhere  a  lease  contains  a  provision  that  a  building  may  be  removed 
by  the  lessee  within  a  reasonable  time  after  the  expiration  of  the  term, 
if  the  lessor  shall  not  pay  its  value,*  to  be  determined  by  arbitration, 
such  building  is,  during  the  running  of  the  term  of  the  lease,  annexed 
to  tlie  land,  and  the  interest  of  the  lessee  in  both  building  and  land 
is  a  chattel  real.*^  As  a  general  rule  the  agreement  of  the  lessor  to  pay 
at  the  expiration  of  the  lease  for  improvements  erected  by  the  lessee 
is  considered  to  be  a  covenant,  the  nonperformance  of  which  entitles 
the  lessee  or  his  assignee  to  an  action  for  damages,  but  nothing  more,** 
though  there  is  also  authority  to  the  effect  that  the  lessee  may  seek 
relief  in  equity  as  well  as  at  law.*®  According  to  the  better  view  where 
the  lessee  does  not  reserve  the  right  to  retain  possession  of  the  premises 
as  security  for  the  performance  of  a  covenant  by  the  lessor  to  pay 
for  improvements  erected  by  the  lessee  during  the  term,  the  lessee  L^ 
not  entitled  to  retain  possession  after  the  expiration  of  the  lease,  for 
nonperformance  of  the  covenant.*  The  lessee  may,  however,  expressly 
reserve  by  provision  in  the  lease  the  right  to  retain  possession  of  the 
leased  premises  as  security  for  the  performance  of  the  lessor's  covenant 
to  pay  for  improvements.*  If  the  lessee  is  entitled  to  and  remains  in 
possession  of  the  premises  until  his  compensation  for  the  improve- 

14.  Note:  24  L.R.A.(N.S.)  1084.  18.  Newhoff  v.  Mayo,  48  N.  J.  Eq. 

15.  Note:  24  L.R.A.(N.S.)  1084.    As   619,  23  Atl.  2C5,  27  A.  S.  R.  455. 

to  equitable  relief  from  forfeitures  gen-       19.  Speers  v.  Flack,  34  Mo.  101,  84 

orally,  see  infra,  par.  666  et  seq.  Am.  Dec.  74. 

16.  Note:  24  L.R.A.(N.S.)  1085.  20.  Conover  v.  Smith,  17  N.  J.  Eq. 

17.  Kutter  v.  Smith,  2  Wall.  491,  17  61,  86  Am.  Dec.  247. 

U.  S.  (L.  ed.)  830;  Toellner  v.  Mc-  1.  Speers  v.  Flack,  34  Mo.  101,  84 
(iinnis,  56  Wash.  430,  104  Pac.  641,   Am.  Dec.  74. 

24  L.R.A.(N.S.)  1082.  See  also  2.  Jones  v.  Hoard,  59  Ark.  42,  26 
Fletcher  v.  Kelly,  88  la.  475,  55  N.  W.  S.  W.  193.  43  A.  S.  R.  17;  Speers  v. 
474,  21  L.R.A.  347.  t'lack,  34  Mo.  101,  84  Am.  Dec  74. 
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ments  is  paid,  he  should  be  treated  in  equity  as  a  mortgagee  in  posses- 
sion, accountable  for  the  rents  and  profits  of  the  estate,  and  if  his 
possession  is  by  a  subtenant  he  is  accountable  for  such  rents  and  profits 
as  he  could  with  reasonable  diligence  have  received.*  The  cost  of 
improvements  made  by  the  tenant  may  be  deducted  from  the  amount 
of  rent,  where  they  are  made  under  an  agreement  which  was  a  part 
of  the  contract  of  lease,  and  although  there  was  no  express  stipulation 
as  to  the  mode  of  the  payment,  yet  it  is  obvious  that  it  must  hav6 
been  the  understanding  of  the  parties  that  the  expenses  were  to  be 
charged  as  part  payment  of  the  rent.*  It  has  been  held  that  where 
the  leasehold  is  terminated  by  the  lessor's  enforcement  of  a  provision 
for  forfeiture,  the  right  of  the  tenant,  if  any,  to  compensation  for 
improvements  made  by  him  under  a  provision  that  the  lessor  would 
purchase  them  from  him  "at  the  expiration  of  the  term''  accrues  as 
regards  the  statute  of  limitations  at  the  time  the  lease  was  terminated 
by  the  forfeiture,  as  the  gist  of  the  lessor's  promise  to  pay  for  the 
improvements  is  that  he  would  pay  therefor  when  he  took  possession.* 
The  better  view,  however,  would  seem  to  be  that  if  the  tenant  can 
recover  for  such  improvements  under  such  a  covenant  at  all,  where 
the  term  is  terminated  because  of  his  default,  he  can  do  so  only  subse- 
quent to  the  expiration  of  the  original  term.* 

295.  Appraisement  of  Improvements. — ^Where  the  lease  provides 
for  the  appraisement  of  the  improvements  at  the  expiration  of  the 
lease,  and  the  payment  by  the  lessor  of  the  appraised  value,  it  has 
been  considered  unreasonable  to  construe  the  obligation  of  the  lessor 
to  pay  for  them  as  entirely  dependent  upon  the  making  of  an  appraise- 
ment; '  still  the  stipulation  for  appraisement  is  not  nugatory  or  void, 
as  it  is  the  general  rule  that  it  is  not  unlawful  for  parties  to  agree  to 
impose  a  condition  precedent  with  respect  to  the  mode  of  settling  the 
amount  of  damage,  or  the  time  of  paying  it,  or  any  matters  of  that 
kind  that  do  not  go  to  the  root  of  the  action.®  In  such  a  case,  as  a 
condition  precedent  to  the  lessee's  right  to  maintain  an  action  for  the 
value  of  the  improvement,  he  must  do  all  that  is  reasonably  in  his 
power  to  procure  the  stipulated  appraisement;  •  and  it  has  been  held 
that  where  the  lease  provides  for  an  appraisement  by  three  persons 

8.  Scruggs  V.  Memphis,  etc.,  R.  Co.,  7.  Hood   v.    Hartshorn,   100   Mass. 

108  U.  S.  368,  2  S.  Ct.  780,  27  U.  S.  117,  1  Am.  Rep.  89. 

(L.  ed.)  751.  8.  Hood   v.    Hartshorn,    100   Mass. 

4.  King  V.  Woodruff,  23  Conn.  56,  117,  1  Am.  Rep.  89.     See  generally, 

60  Am.  Dec.  625.  Contracts,  vol.  6,  pp.  752-754.     Se*' 

6.  Toellner  v.  McGizmis,  65  Wash,  also  Arbitration  and  Award,  vol.  2, 

430,  104  Pac.   641,  24  L.R.A.(N.S.)  pp.  360-364. 

1082.  9.  Coles  v.  Peck,  96  Md.  333,  49  Am. 

6.  Note:  24  L.R.A.{N.S.)  1086.  See  Rep.   161;   Hood   v.   Hartshorn,   100 

supra,  par.  293,  as  to  the  effect  of  for-  Mass.  117, 1  Am.  Rep.  89. 
feiture  upon  tenant's  right  to  compen- 
sation. 
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without  naming  them,  in  case  the  persons  first  named  fail  to  agree 
the  lessee  must  use  all  reasonable  efforts  in  order  to  secure  other 
appraisers.^® 

296.  Lien  for  Value  of  Improvements. — ^There  is  authority  recog- 
nizing the  right  of  a  lessee  to  an  equitable  lien  on  the  land  for  the 
value  of  improvements  erected  by  him  under  an  agreement  of  the 
lessor  to  pay  therefor,  though  there  is  no  provision  in  the  lease  for 
.^uch  a  lien,*^  but  other  decisions  deny  the  right  of  the  lessee  to  a  lien 
after  he  has  surrendered  the  possession  to  the  lessor  on  the  expiration 
of  the  lease.^* 

297.  By  Whom  Agreement  Enforceable. — Where  the  covenant  of 
the  lessor  to  pay  for  improvements  on  the  demised  premises  runs  to 
the  lessee  and  his  assigns,  the  benefit  of  the  covenant  runs  with  the 
leasehold,  and  an  action  thereon  may  be  maintained  by  the  assignee 
of  the  lessee,  even  though  the  improvements  consist  of  new  buildings 
as  distinguished  from  improvements  to  existing  buildings,  and  if  the 
covenant  is  to  pay  for  improvements  to  existing  buildings  as  distin- 
guished from  the  erection  of 'new  buildings  the  benefit  of  the  covenant 
will  run  with  the  leasehold  though  the  assigns  of  the  lessee  are  not 
named.^'  This  has  been  held  true  as  regards  the  agreement  of  the 
lessor  to  pay  for  new  machinery  to  be  put  in  the  demised  building 
in  place  of  machinery  in  the  building  at  the  time  of  the  letting.**  If 
the  covenant  of  the  lessor  is  to  pay  for  improvements  consisting  of 
new  buildings  to  be  erected  by  the  lessee,  it  seems  under  the  rule 
announced  in  the  celebrated  Spencer  case  that  to  enable  the  benefit 
of  the  covenant  to  run  with  the  leasehold  it  must  name  the  assigns 
of  the  lessee,  the  reason  for  this  being  that  the  covenant  relates  to  a 
thing  not  in  esse  at  the  time  of  the  demise.**  Still,  though  an  assignee 
of  the  leasehold  may  not  be  able  to  maintain  an  action  at  law  upon 
the  lessor^s  covenant  to  pay  for  improvements  made  to  the  demised 
premises,  it  has  been  recognized  that  as  regards  improvements  made 
by  himself  he  may  have  an  equitable  claim  for  compensation  which 
will  be  enforced  by  a  court  of  equity.** 

298.  Against  Whom  Agreement  Enforceable. — Upon  the  question 
as  to  whether  the  burden  of  a  covenant  on  the  part  of  the  lessor  to 
pay  for  improvements  to  be  made  to  the  demised  premises  by  the 

10.  Hood  V.  Hartshorn,  100  Mass.   and  liabilities  between  the  assignee  of 
117, 1  Am.  Rep.  89.  a  leasehold  and  the  lessor  generally,  see 

11.  Conover  v.  Smith,  17  N.  J.  Eq.  infra,  par.  348  et  seq. 

51,  86  Am.  Dee.  247.  14.  Conover  v.  Smith,  17  N.  J.  Eq. 

12.  Gardner  v.  Samuels,  116  Cal.  84,   51,  86  Am.  Dec.  247. 

47  Pac.  935,  58  A.  S.  R.  135.     See  also  15.  Spencer's  Case,  5  Coke  16a,  1 

Phillips  V.  Reynolds,  20  Wash.  374,  55  Smith  Lead.  Cas.  52, 15  Eng.  Rul.  Cas. 

Pac.  316,  72  A.  S.  R.  107.  233. 

13.  Conover  v.  Smith,  17  N.  J.  Eq.  16.  Conover  v.  Smith,  17  N.  J.  Eq. 
61,  86  Am.  Dec.  247.     As  to  the  rights  51,  86  Am.  Dec.  247. 
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lessee  runs  with  the  reversion  so  as  to  impose  liability  upon  the 
transferee  of  the  reversion  the  authorities  are  not  in  entire  accord. 
If  the  lessor  covenants  for  himself  and  his  ''assigns/'  it  has  been 
held  that  the  covenant  will  run  with  the  reversion  and  bind  the 
transferee.^'  And  whether  or  not  such  a  covenant  technically  ryns 
with  the  reversion,  the  view  haB  been  taken  that  in  equity  it  becomes 
a  charge  upon  the  leased  premises  which  can  be  enforced  against  a 
transferee  of  the  reversion  who  had  notice  of  the  covenant  and  received 
the  benefits  under  the  lease.^^  On  the  other  hand  on  the  theory  laid 
down  in  the  celebrated  Spencer  case  that  in  order  that  a  covenant 
relating  to  a  thing  not  in  esse  may  run  with  the  land  it  must  expressly 
purport  to  bind  the  assigns  of  the  covenantor,^'  it  has  been  held  that 
if  the  covenant  of  the  lessor  to  pay  for  improvements  to  be  made 
by  the  lessee  does  not  name  his  assigns,  it  does  not  run  with  the 
reversion  so  as  to  be  enforceable  against  a  transferee  of  the  reversion.*^ 
Thus  where  a  lease  stipulated  that  it  should  be  binding  upon  the 
lessor,  his  heirs,  executors  and  administrators,  but  said  nothing  about 
assigns,  it  has  been  held  that  the  lessee  could  not  maintain  a  suit 
against  a  purchaser  of  the  premises  from  the  lessor  upon  a  clause  in 
the  lease  binding  the  lessor  to  pay  at  the  termination  of  the  lease  for 
certain  furniture  and  fixtures,  which  by  the  terms  of  the  lease  the 
lessee  was  to  put  in  the  house  on  the  leased  premises.^  Where  the 
lessee  has  not  obligated  himself  to  put  the  improvements  on  the  land, 
but,  under  the  terms  of  the  lease,  it  is  optional  with  him  to  do  so,  it 
seems  that  the  burden  of  the  lessor's  covenant  to  pay  therefor  does 
not  run  with  the  reversion,*  and  this  has  been  held  true  though  the 
covenant  of  the  lessor  was  on  behalf  of  himself  and  his  assigns,  as  a 
covenant  to  pay  money  cannot  be  said  to  touch  or  concern  the  land 
or  to  have  relation  to  the  estate  or  interest  conveyed  so  as  to  constitute 
it  a  covenant  running  with  the  land.'  Thus  it  has  been  decided  that 
a  covenant  whereby  the  lessor  expressly  stipulates  that  he  will  not 

17.  Northern  Pac.  R.  Co.  v.  Mc-  See  supra,  par.  131,  as  to  the  neces- 
Clure,  9  N.  D.  73,  81  N.  W.  52,  47  sity  to  name  the  assigns  of  the  lessor 
L.R.A.  149.  to  render  covenants  on  the  part  of  the 

Notes:  4  L.R.A.(N.S.)  466;  4  Ann.  lessor  binding  upon  his  transferee  or 

Cas.  440.  grantee. 

18.  Notes:  4  L.R.A.(N.S.)  467;  4  1.  Hansen  v.  Meyer,  81  111.  321,  25 
Ann.  Cas.  440.  Am.  Rep.  282. 

19.  Spencer's  Case,  5  Coke  16a,  1  Note:  4  Ann.  Cas.  439. 
Smith  Lead.  Cas.  62, 15  Eng.  Rul.  Cas.  2.  Note:  4  L.R.A.(N.S.)  467. 

233.  3.  Gardner  v.  Samuels,  116  Cal.  84, 

20.  Diepenbrock  v.  Luiz,  159   Cal.  47  Pac.  935,  58  A.  S.  R.  135;  Willcox 
716,  115  Pac.  743,  Ann.  Cas.  1912C  v.  Kehoe,  124  Ga.  484,  52  S.  E.  896,  4 
1084,    L.R.A.1915C    234;    Hansen    v.  Ann.  Cas.  437,  4  L.R.A.(N.S.)  466. 
Meyer,  81  111.  321,  25  Am.  Rep.  282.  Note:  4  L.R.A.{N.S.)  467. 

Notes:  4  L.R.A.(N.S.)  467;  4  Ann. 
Cas.  439. 
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make  repairs,  alterations,  additions  or  improvements  upon  the  leased 
premises,  but  agrees  that  the  lessee  at  his  option  may  make  such 
repairs,  etc.,  and  that  he  will  reimburse  him  therefor  to  an  amount 
named,  is  merely  a  personal  obligation  on  the  part  of  the  lessor,  and 
does  not  run  with  the  reversion  so  as  to  bind  a  transferee  thereof, 
and  that  this  would  be  true  though  the  covenant  was  on  behalf  of 
the  lessor  and  his  "assigns."  *  The  view  that  the  burden  of  a  cove- 
nant to  pay  for  improvements  does  not  bind  a  grantee  of  the  lessor 
is  especially  applicable  where  the  land  was  not  conveyed  by  the  lessor 
until  after  the  termination  of  the  lease  and  the  surreneder  of  posses- 
sion by  the  defendant,  and  no  lien  upon  the  land  for  the  value  of  the 
improvements  was  reserved  in  the  lease,  and  in  such  a  case  the  lessor's 
grantee  will  take  the  land  free  from  any  charge  in  favor  of  the  lessee 
for  the  value  of  the  improvements.*  If  a  statute  expressly  or  by 
implication  provides  that  assigns,  although  not  mentioned,  shall  be 
bound,  the  covenant  will  bind  the  transferee  of  the  reversion.* 

XII.  Option  to  Purchase 

299.  In  General. — Leases  frequently  contain  provisions  conferring 
upon  the  lessee  the  option  to  purchase  the  demised  premises,  and  it 
is  generally  recognized  that  such  an  option  is  supported,  so  far  as 
consideration  is  concerned,  by  the  payment  of  the  stipulated  rent 
reserved,  so  that  it  may  be  specifically  enforced  and  cannot  be  with- 
drawn by  the  lessor  during  the  period  specified  for  its  continuance.' 
And  a  landowner  who  drafts  a  lease  giving  an  option  to  purchase  can- 
not defeat  specific  performance  of  the  option  for  the  reason  that  there 
was  no  consideration  therefor  expressed  because  it  does  not  form  an 
integral  part  of  the  lease  in  the  sense  that  it  does  not  dovetail  in  logical 
precision  and  grammatical  construction  with  what  precedes  and  fol- 
lows it.®  So  it  has  been  held  that  a  contract  of  sale  in  the  form  of  a 
lease  for  a  certain  term  for  a  fixed  rent,  wherein  the  lessor  covenants 

4.  Willcox  V.  Kehoe,  124  Ga.  484,  Dist.,  94  Mich.  602,  64  N.  W.  156,  34 
52  S.  E.  896,  4  Ann.  Cas.  439,  4  L.R.A.  A.  S.  R.  361;  Tebeau  v.  Ridge,  261 
(N.S.)  466.  Mo.  547,  170  S.  W.  871,  L.R.A.1915C 

5.  Gardner  v.  Samuels,  116  Cal.  84,  367;  Hawralty  v.  Warren,  18  N.  J. 
47  Pac.  936,  68  A.  S.  R.  135.  Eq.  124,  90  Am.  Dec.  613;  Kerr  v. 

6.  Notes:  4  L.R.A.(N.S.)  467;  4  Day,  14  Pa.  St.  112,  53  Am.  Dec.  526, 
A.nn.  Cas.  440.  Tilton  v.  Sterling  Coal,  etc.,  Co.,  28 

7.  WiUard  v.  Tayloe,  8  Wall."  557,  Utah  173,  77  Pac.  758,  107  A.  S.  R. 
19  U.  S.  (L.  ed.)  501;  Davis  v.  Robert,  689;  Frank  v.  Stratford-Handcock,  13 
89  Ala.  402,  8  So.  114,  18  A.  S.  R.  Wyo.  37,  77  Pac.  134,  110  A.  S.  R. 
126;  Hayes  v.  O^Brien  149  111.  403,  37  963,  67  L.R.A.  571. 

N.  E.  73,  23  L.R.A.  555;  Anderson  v.       Notes:  6  L.R.A.(N.S.)  403;  16  Ann. 
Anderson,  261  111.  415,  96  N.  E.  265,   Cas.  380. 

Ann.  Cas.  1912C  556 ; "  Witting's  Sue-       8.  Tebeau   v.   Ridge,  261  Mo.  547 
cession,  121  La.  501,  46  So.  606,  15   170  S.  W.  871,  L.R.A.1915C  367. 
Ann.  Cas.  379;  Gustin  v.  Union  School 
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if  the  rent  is  paid  at  the  time  fixed  to  execute  to  the  lessee  "a  good 
and  sufficient  deed  to  said  land,  as  a  free  gifj,  without  any  charge  or 
compensation  from  him,"  is  supported  by  a  valuable  consideration 
as  an  agreement  to  convey.*  It  has  also  been  decided  that  a  provision 
giving  the  lessee  the  right  to  purchase  in  case  the  lessor  makes  a  sale 
is  not  rendered  unenforceable  for  want  of  consideration  or  mutu- 
ality ;  ^®  but  on  the  other  hand  there  is  authority  to  the  eflfect  that  a 
provision  giving  the  lessor  the  right  to  sell  and  thereby  terminate  the 
lease,  the  lessee  being  given  the  first  privilege  of  purchase,  only  gives 
the  tenant  a  privilege  of  purchase  where  the  lessor  exercises  bis 
privilege  to  terminate  the  lease  and  does  not  prevent  his  selling  the 
premises  subject  to  the  lease.**  A  lease  which  does  not  become  opera- 
tive because  the  lessee  fails  to  perform  a  condition  precedent  cannot 
serve  as  a  consideration  for  the  option  given  therein  to  the  lessee 
to  purchase.**  Trustees  with  power  to  lease  but  without  general  or 
absolute  power  to  sell  have  no  authority  to  give  to  their  lessee  an 
option  to  purchase  during  the  term.*'  Where  the  lease  provides  that 
upon  its  termination  the  lessor  shall  at  his  election  pay  the  value  of 
the  improvements  erected  by  the  lessee  or  sell  the  demised  premises 
to  the  lessee,  it  seems  that  if  the  lessor  fails  to  exercise  his  right  of 
election  within  the  specified  time,  the  right  to  elect  as  to  which  shall 
be  done  passes  to  the  lessee  so  as  to  entitle  him  to  purchase.**  To  be 
capable  of  specific  performance  the  option  to  purchase  contained  in 
a  lease  must  be  certain  in  its  terms  as  in  case  of  other  contracts  of 
sale,**  but  it  has  been  held  that  a  privilege  to  purchase  given  a 
lessee,  in  case  the  lessor  desires  to  sell,  upon  such  terms  as  any  other 
person  may  have  offered,  is  not  rendered  unenforceable  for  want  of 
definiteness.** 

300.  Application  of  Doctrine  against  Perpetuities. — The  authorities 
are  not  in  accord  as  regards  the  effect  of  the  doctrine  against  per- 
petuities upon  the  validity  of  options  to  purchase  contained  in  leases 
for  long  periods.  The  view  is  taken  by  some  of  the  courts  that  such 
an  option  may  be  invalid  for  remoteness,*^  and  in  a  recent  English 

9.  Davis  V.  Robert,  89  Ala.  402,  8  15.  See  generally,  Spbcipio  Per- 
So.  114, 18  A.  S.  R.  126.  formancb. 

10.  Hayes  v.  O'Brien,  149  111.  403,  16.  Hayes  v.  O'Brien,  149  111.  403. 
37  N.  E.  73,  23  L.R.A.  555.  37  N.  E.  73,  23  L.R.A.  556. 

11.  Note:  L.R.A.1915C  227.  17.  Note:   15   Ann.   Gas.   382.     See 

12.  Frank  v.  Stratford-Han dcock,  Hollander  v.  Central  Metal,  etc.,  Co., 
13  Wyo.  37,  77  Pac.  134,  110  A.  S.  R.  109  Md.  131,  71  Atl.  442,  23  L.R.A. 
963,  67  L.R.A.  671.  (N.S.)   1135,  referring  to  the  rule  to 

13.  Winslow  V.  Baltimore,  etc.,  R.  this  effect  announced  by  Grey  in  his 
Co.,  188  U.  S.  646,  23  S.  Ct.  443,  47  work  on  perpetuities,  which  the  court 
U.  S.   (L.  ed.)   635.  acknowledges  is  supported  by  the  au- 

14.  Coles  V.  Peck,  96  Ind.  333,  49  tLorities  cited  by  Grey.  This  view  is 
Am   Rep.  161.  taken  in  Starcher  v.  Duty,  61  W.  Va. 
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case  where  a  lease  for  ninety-nine  years  gave  the  lessee  an  option  of 
purchasing  during  the  term,  and  thirty-four  years  after  the  date  of 
the  lease  an  action  was  brou^t  by  the  assignee  of  the  lea^e  against  the 
assigns  of  the  lessor  to  compel  a  conveyance  of  the  land,  it  was  held 
Ihat  the  option  to  purchase  was  invalid  on  the  ground  of  remoteness, 
and  for  this  reason  specific  performance  would  not  be  decreed.^®  In 
a  still  later  English  case,  however,  it  was  held  that  while  specific 
performance  would  not  be  decreed,  yet  an  action  for  damages  for 
breach  of  the  contract  to  convey  as  a  personal  contract  was  main- 
tainable.^* On  the  other  hand,  under  a  statute  forbidding  the  suspen- 
sion of  the  absolute  power  of  alienation  for  a  longer  period  than  two 
lives  in  being,  except  where  there  are  persons  in  being  to  whom  an 
absolute  interest  in  possession  can  be  conveyed,  it  has  been  held  that 
a  lessor's  agreement  for  himself,  his  heirs,  and  executor  to  sell  to 
the  lessee,  hia  heirs,  or  assigns,  at  any  time  after  the  expiration  of 
fifteen  years,  and  within  the  term  of  the  lease  for  twenty  years,  is  not 
void  as  being  against  the  rule  as  to  perpetuities.*®  And  it  was 
decided  in  a  recent  case  involving  a  lease  for  a  long  term  renewable 
forever  that  a  covenant  for  conveyance  of  the  fee  in  a  lease  which 
runs  to  the  lessee,  his  heirs  and  assigns,  does  not  place  the  property 
extra  commercium,  and  is  therefore  not  invalidated  by  the  statute 
against  perpetuities,  although  the  covenantor  may  not  be  called  upon 
for  performance  until  after  the  time  limited  by  that  statute.*  The 
interest  of  a  lessee  given  an  option  to  purchase  after  a  specified  period 
and  within  the  term  of  the  lease  is  neither  a  remainder,  contingent 
upon  a  term  of  years,  nor  a  fee  limited  on  a  fee,  forbidden  by  statute, 
nor  is  it  void  for  remoteness  as  being  a  future  interest  that  may  not 
vest  within  the  time  prescribed  by  law.* 

301.  Effect  of  Privilege  of  Purchase  on  Relation  of  Parties. — While 
a  contract  of  sale  contained  in  a  lease  remains  dormant  or  unexerted, 
necessarily  the  lease  is  in  full  operation  and  effect,  with  all  the  in- 
cidents and  implied  obligations  which  result  from  the  relation  of  land- 
lord and  tenant.  The  intent  is  that  the  lease  shall  remain  intact 
while  the  contract  of  sale  remains  imex^cuted.    The  exercise  of  the 

373,  56  S.  E.  524,  123  A.  S.  R.  990,  9  held  in  the  above  case  that  the  fact  that 

L.R.A.(N.S.)  913  and  note,  though  the  the  option   was   g^ven   for  charitahlc 

contract  of  sale  was  not  included  in  a  purposes   did  not  render   its  specific 

lease,   but  was  an   ordinary  contract  performance  enforceable. 

giving  a  right  to  purchase  and  provid-       20.  Blakeman    v.    Miller,    136    Cal.    x 

ing  for  its  indefinite  extension  upon  138,  68  Pac.  587,  89  A.  S.  R.  120. 

the  payment  of  an  annual  sum*  1.  Hollander  v.  Central  Metal,  ett., 

18.  Note:  5  Ann.  Cas.  914.  Co.,   109   Md.   131,   71  Atl.   442,   23  . 

19.  Worthing     Corp.     v.     Heactin,  L.R.A.(N.S.)  135. 

[1906]  2  Ch.  532,  75  L.  J.  Ch.  761,       2.  Blakeman  v.  MiUer,  136  Cal.  138, 
22  Times  L.  Rep.  750,  4  L.  G.  R.  1179,   68  Pac.  587,  89  A.  S.  R.  120.    See 
95  L.   T.   N.   8.   718,  4  British  Rul.   generally,  Pebpetuixiss. 
Cae.   280   and   note.    It   was  further 

804 


16  R.  G.  L.        LANDLORD  AND  TENANT  f  302 

right  to  purchase  during. the  term  extinguishes  the  lease,  and  thus 
terminates  the  relation  of  landlord  and  tenant,  and  creates  at  once 
the  relation  of  vendor  and  vendee.  The  effect  is  not  simply  to  nullify 
the  implied  covenant  to  use  the  property  in  a  tenant  like  manner, 
leaving  the  lease  in  all  other  respects  in  full  force  and  operation,  but 
to  blot  out  of  existence  the  lease,  with  all  its  incidents,  express  or 
implied.  Until  put  in  force,  however,  the  contract  of  sale  is  not 
antagonistic  to  the  lease;  for  the  instant  vitality  is  infused  into  it, 
there  is  no  lease,  and  the  relation  of  landlord  and  tenant  is  thereby 
determined.  The^  two  contracts  cannot  be  operative  and  coexist,  and 
hence  th^  contract  of  sale  cannot  have  the  effect  to  modify  or  other- 
wise affect  any  provision  of  the  lease,  express  or  implied,  while  it  is 
in  force.'  And  the  lessee  has  no  estate  in  the  land  beyond  the  lease- 
hold subject  to  judgment  against  him  until  he  has  elected  to  purchase 
and  paid  or  tendered  the  purchase  price  in  accordance  with  the  terms 
of  the  option^  It  has  been  held,  however,  that  while  a  tenant  having 
the  privilege  of  purchasing  the  premises  remains,  until  such  privilege 
has  been  availed  of,  a  mere  tenant,  subject  to  the  same  obligations  as 
other  tenants,  and  answerable  for  any  waste  committed  by  him, 
still  his  liability  to  suit  for  waste  is  suspended  until  it  is  known  whether 
or  not  he  will  avail  himself  of  his  privilege,  and  that  therefore  the 
statute  of  limitations  will  not  commence  to  run  in  his  favor  against 
an  action  for  waste  until  the  termination  of  his  tenancy,  or  until  it 
is  otherwise  known  that  he  will  not  become  a  purchaser  under  the 
privilege  given  him  in  such  lease.* 

302.  By  Whom  Enforceable  Generally. — Ordinarily  an  assignee  of 
the  lease  succeeds  to  the  accompanying  right  to  purchase  conferred 
upon  the  lei^ee,*  and  it  has  been  held  that  a  surety  of  the  lessee  for 
the  performance  of  the  stipulations  on  his  part  contained  in  the  lease 
has  the  right  to  acquire  and  exercise  the  option  to  purchase  by  dis- 

3.  Bras  v.  Sheffield,  49  Kan.  702,  ment  of  the  term  of  a  lease,  but  also 
31  Pac.  306,  33  A.  S.  R.  386;  PoweJl  of  the  instrument  or  "indenture  of 
V.  Dayton,  etc.,  R.  Co.,  16  Ore.  33,  16  lease,''  carries  with  it  an  option  to  pur- 
Pac.  863,  8  A.  S.  R.  251.  See  gen-  chase  contained  in  the  lease) ;  Robin - 
erally,  Vendor  and  Purchaser,  as  to  son  v.  Perry,  21  Ga.  183,  68  Am.  Dee, 
the  relation  between  parties  to  con-  455 ;  Blank  v.  Independent  Ice  Co.,  153 
tracts  for  the  sale  of  land.  la.  241,  133  N.  W.   344,  43  L.R.A. 

4.  Bras  v.  Sheffield,  49  Kan.  702,  31  (N.S.)  115;  Hollander  v.  Central 
Pac.  306,  33  A.  S.  R.  386.  Metal,  etc.,  Co.,  109  Md.  131,  71  Atl. 

6.  Powell  V.  Dayton,  etc.,  R.  Co.,  442,  23  L.R.A.(N.S.)  1135;  Gustin  v. 
16  Ore.  33,  16  Pac.  863,  8  A.  S.  R.  Union  School-Dist.,  94  Mich.  502,  64 
251.  See  generally,  Limitation  of  N.  W.  156,  34  A.  S.  R.  361;  Kerr  v. 
Actions.  Day,  14  Pa.  St.  112,  53  Am.  Dec.  526 ; 

6.  Laffman  v.  Naglee,  9  Cal.  662,  70  Hagar  v.  Buck,  44  Vt.  285,  8  Am.  Rep. 
Am.  Dec.  678;  Blakeman  v.  Miller,  136   368. 

Cal  138,  68  Pac.  587,  89  A.  S.  R.  120       Notes:  43  L.R.A.(N.S.)  117;  6  AniL 
(holding    that    an    assignment    which   Cas.  914. 
purports  to  be  not  merely  an  assign- 
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charging  the  obligations  of  the  lessee  to  the  lessor  and  by  invoking  the 
principle  of  subrogation.'  There  are,  however,  English  decisions  to  the 
effect  that  the  equitable  assignee  of  a  lease  who  has  omitted  to  perfect 
his  title  by  a  legal  assignment,  although  in  possession  of  the  premises 
and  paying  the  rent  reserved  by  the  lease,  is  not  entitled  to  the  benefit 
of  an  option  to  purchase  given  to  the  lessee,  his  executors,  adminis- 
trators, and  assigns.®  The  option  to  purchase  may  be  so  worded  as 
to  be  personal  to  the  lessee  and  not  pass  with  an  assignment  of  the 
lease,*  and  this  has  been  held  to  be  the  effect  of  a  lease  giving  an 
option  to  purchase  to  the  lessee  "but  no  other  person."  ^^  It  has  also 
been  decided  that  a  lessor,  under  a  lease  giving  to  the  lessee,  but  no 
other  person,  the  right  to  purchase,  was  not  estopped  to  claim  that 
the  option  was  a  mere  personal  privilege  of  the  lessee,  where  the 
assignee  before  his  making  of  improvements  on  the  premises  was 
clearly  informed  that  the  lessee  had  no  right  to  assign  the  lease. ^* 
Where  the  agreement  is  to  convey  to  the  lessee  a  portion  of  the  demised 
premises  to  be  selected  by  the  lessee,  the  right  to  purchase  will  not 
pass  to  the  tenant's  assignee  so  as  to  entitle  the  latter  to  make  the 
selection.^*  The  option  has  been  held  not  to  be  assignable  where  the 
lease  contained  a  covenant  on  the  part  of  the  lessee  not  to  let  or 
assign  the  lease  without  the  consent  of  the  lessor,**,  but  as  shown  else- 
where a  general  covenant  not  to  assign  includes  only  voluntary  assign- 
ments,** and  it  has  been  held  that  the  court  may  direct  a  receiver  of 
the  property  of  a  tenant,  who  has  taken  possession  of  the  leasehold, 
to  sell  the  leasehold  and  option  for  the  benefit  of  the  estate,  although 
the  lease  forbids  an  assignment  of  the  leasehold  under  penalty  of 
forfeiture  and  the  purchaser  will  be  entitled  to  exercise  the  option.** 

303.  Death  of  Lessee. — The  authorities  are  not  in  accord  with 
respect  to  the  persons  who  are  entitled  to  exercise  the  option  to  pur- 
chase contained  in  a  lease  for  a  term  of  years,  assuming  that  the 
option  to  purchase  land  is  not  terminated  by  the  death  of  the  op- 
tionee.*® Some  courts  take  the  view  that  the  right  to  exercise  the 
option  is  in  the  nature  of  real  estate  and  passes  to  the  heir  of  the 
lessee  instead  of  to  his  personal  representative  and  may  be  exercised 

7.  American  Bonding  Co.  of  Baiti-   344,43  L.R.A.(N.S.)  115. 

more  v.  Pueblo  Inv.  Co.,  150  Fed.  17,  11.  Myers  v.  Stone,  128  la.  10,  102 

80  C.  C.  A.  97,  10  Ann.  Cas.  357,  9  N.  W.  507,  111  A.  S.  R.  180,  5  Ann. 

L.R.A.(N.S.)     557.       See     generally,  Cas.  912. 

Subrogation.  12.  McQueen  v.   Chouteau,  20  Mo. 

8.  Notes:   43   L.R.A.(N.S.)    118;   5  222,  64  Am.  Dec.  178. 

Ann.  Cas.  914.  13.  Note:  43  L.R.A.(N.S.)'ll8. 

9.  Note:  43  L.R.A.{N.S.)  116.  14.  See  infra,  par.  333  et  seq. 

10.  Myers  v.  Stone,  128  la.  10,  102  15.  Blank  v.  Independent  Ice  Co- 
N.  W.  507,  111  A.  S.  R.  180,  5  Ann.  153  la.  241,  133  N.  W.  344,  43  L.R.A. 
Cas.  912.     See  also  Blank  V.  Independ-    (N.S.)  115. 

ent  Ice  Co.,  153  la.  241,  133  N.  W.       16.  Note:  43  L.R.A. (N.S.)  118. 
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by  the  heir;  *'  and  it  has  been  held  that  a  covenant  to  convey  con- 
tained in  a  lease  passes  by  descent  to  the  heir  at  law  as  though  it  had 
been  contained  in  a  separate  instrument,  and  it  is  said  that  if  there 
had  been  a  personal  representative  with  suflScient  assets,  the  heir  could 
have  called  upon  him  to  pay  the  purchase  money.*®  On  the  other 
hand  it  is  well  settled  that  a  leasehold  for  a  term  of  years  is  personal 
property  and  passes  on  the  death  of  the  lessee  to  his  personal  repre- 
sentatives instead  of  to  his  heirs,*'  and  for  this  reason  some  courts 
take  the  view  that  the  personal  representative  of  the  lessee  takes  the 
leasehold  together  with  the  benefit  of  the  option  to  purchase  contained 
therein  and  the  option  may  be  enforced  by  him  or  he  may  assign 
the  leasehold  and  his  assignment  will  carry  with  it  the  right  to  enforce 
the  option.*® 

304.  Against  Whom  Enforceable. — ^In  England  it  has  been  held  in 
a  recent  case  which  was  one  of  first  impression,  strange  as  it  may 
seem,  that  though  a  contract  in  a  lease  giving  the  lessee  an  option  to 
purchase  might  be  good  without  regard  to  the  provisions  of  the  statute 
of  Henry  VIII,  as  binding  the  land  in  the  hands  of  the  heirs  or 
assigns  of  the  lessor  provided  it  did  not  infringe  the  law  as  to  per- 
petuities, since  it  would  not  be  any  the  less  a  binding  contract  because  . 
it  was  contained  in  a  lease,  still  a  covenant  on  the  part  of  a  lessor  to 
convey,  the  premises  to  the  lessee  at  his  option  was  not  such  a  covenant 
as  would,  under  the  statute,  run  with  the  reversion  so  as  to  be  binding 
upon  a  transferee  of  the  reversion.*  In  this  country,  however,  the 
view  is  taken  that  such  a  covenant  is  one  which  runs  with  the  reversion, 
and  as  such  binding  upon  the  transferee  of  the  reversion,  and  this 
view  would  seem  a  very  proper  one,  as  the  covenant  aflects  the  tenancy 
and  its  terms  very  materially  in  that  its  performance  by  the  lessor 
during  the  lease  would  terminate  the  tenancy  and  avoid  all  liability 
for  rent.*  A  fortiori  the  option  is  enforceable  in  equity  against  the 
lessor's  transferee  of  the  reversion,  with  actual  or  constructive  notice 
of  the  option,*  and  under  the  general  rule  that  the  possession  of  the 

17.  Prout  V.  Roby,  15  Wall.  471,  21       1.  Note:  L.R.A.1915C  220. 

U.  S.  (L.  ed.)  68.  2.  Prout  v.  Roby,  15  Wall.  471,  21 

Note:  43  L.R.A.(N.S.)  118.  U.  S.  (L.  ed.)  58;  Hagar  v.  Buck,  44 

18.  Prout  V.  Roby,  15  Wall.  471,  21  Vt.  285,  8  Am.  Rep.  368. 
U.  S.  (L.  ed.)  58.     In  this  case,  how-  Note:  L.R.A.1916C  220. 

ever,  the  heir  did  not  seek  this  relief,       3.  Hollander  v.  Central  Metal,  etc., 

but  sought  merely  to  enforce  the  cove-  Co.,   109   Md.   131,   71   Atl.   442,   23 

nant  in  his  own  behalf  and  to  make  L.R.A.(N.S.)   1135;  Kerr  v.  Day,  14 

payment  aliunde.  Pa.  St.  112,  53  Am.  Dec.  526;  Frank 

19.  See  supra,  par.  8.  v.  Stratford-Handcock,  13  Wyo.  37,  77 

20.  Gustin  v.  Union  School-Dist.,  94  Pac.  134,  110  A.  S.  R.  963,  67  Lja.A. 
Mich.  502,  54  N.  W.  156,  34  A.  S.  R.  571. 

361.  Note:  15  Ann.  Cas.  38L 

Notes:  43  L.R.A.(N.S.)  119;  5  Ann. 
Cas.  914. 
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tenant  is  notice  to  a  grantee  of  the  i:eversion  of  the  rights  of  the  lessee 
under  his  lease,*  the  possession  of  the  lessee  is  notice  of  his  option 
contained  in  the  lease.*  The  option  is  enforceable  against  the  heirs 
of  the  lessor  to  whom  the  reversion  descends.  The  view  is  taken  in 
England  and  in  some  jurisdictions  in  this  country  that  real  estate 
under  a  contract  of  sale  is  regarded  as  converted  into  personalty  from 
rho  time  of  the  contract,  notwithstanding  the  election  to  complete  the 
purchase  rests  entirely  with  the  purchaser,  and  if  the  seller  die  before 
the  election  be  exercised,  the  purchase  money  when  paid  will  go  to 
his  personal  representatives  as  assets  and  not  to  his  heirs;  and  this 
view  is  held  applicable  with  respect  to  an  option  to  purchase  given  a 
lessee,  and  in  case  of  the  lessor's  death,  before  the  option  is  exercised, 
the  purchase  money  would  pass  to  the  lessor's  personal  representatives, 
the  heirs,  however,  being  entitled  to  the  rents  to  the  time  of  the  elec- 
tion to  purchase.*  On  the  other  hand,  other  courts  in  this  country 
take  the  view  that  the  conversion  takes  place  only  as  of  the  time  of 
the  exercise  of  the  option  by  the  lessee,  and  on  the  death  of  the  lessor 
before  its  exercise  the  land  passes  to  his  heirs  subject  to  the  lessee's 
right  of  purchase,  and  upon  the  subsequent  exercise  of  such  right 
by  the  lessee  the  heirs  are  entitled  to  the  purchase  price.' 

305.  Exercise  and  Termination  of  Option  Generally. — To  render 
the  option  to  purchase  enforceable  there  must  be  an  acceptance  and 
compliance  with  its  terms,®  but  the  lessor  may  waive  a  strict  com- 
pliance, and  it  has  been  held  under  a  contract  of  sale  in  the  nature  of 
a  lease  for  a  term,  stipulating  for  the  payment  of  rent  at  fixed  periods, 
that  its  prompt  payment  is  waived,  even  if  time  is  of  the  essence  of 
the  contract,  by  accepting  it  at  other  times,  either  before  or  after  the 
time  fixed  upon  for  its  payment.®  Where  the  time  for  the  acceptance 
or  exercise  of  the  option  is  specified,  the  option,  as  a  general  rule, 
unless  it  is  accepted  at  that  time,  terminates  if  no  further  time  is 
given.^®  And  where  premises  were  leased  with  the  right  given  the 
lessee  to  purchase  within  one  year,  and  a  further  proviso  that  if  the 
lessor  should  receive  an  offer  for  the  property,  ten  days*  notice  should 

4.  See  supra,  par.  10.  Ann.  Cas.  1913B  62  and  note. 

5.  Kerr  v.  Day,  14  Pa.  St.  112,  53  8.  American  Bonding  Co.  of  Balti- 
Am.  Dec.  626.  more  v.  Pueblo  Inv.  Co.,  160  Fed.  17, 

6.  WUHams  v.  LUley,  67  Conn.  60,  80  C.  C.  A.  97,  10  Ann.  Cas.  367,  9 
34  Atl.  765,  37  L.R.A.  150;  Kerr  v.  L.R.A.(N.S.)  657;  Myers  v.  Stone,  128 
Day,  14  Pa.  St.  112,  53  Am.  Dec.  526.  la.  10,  102  N.  W.  507,  111  A.  S.  R. 
See  also  Rockland-Rockport  Lime  Co.  180,  5  Ann.  Cas.  912;  Tilton  v.  Sterl- 
V.  Leary,  203  N.  Y.  469,  97  N.  E.  43,  ing  Coal,  etc.,  Co.,  28  Utah  173,  77 
Ann.  Cas.  1913B  62  (referring  to  Eng-  Pac.  758,  107  A.  S.  R.  689. 

iish  authorities  and  authorities  in  this  9.  Davis  v.  Roberts,  89  Ala.  402,  8 

country  outside  of  New  York).  So.  114,  18  A.  S.  R.  12C. 

Note:  Ann.  Cas.  1913B  67.  10.  Tilton  v.  Sterling  Coal,  etc.,  Co., 

7.  Rockland-Rockport  Lime  Co.  v.  28  Utah  173,  77  Pac.  758,  107  A.  S.  R. 
Leary,  203  N.  Y.  469,  97  N.  E.  43,  ()89. 
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be  given  the  lessee,  and  he  should  then  have  the  privilege  of  purchas- 
ing on  certain  terms  within  a  time  limited,  and  if  he  did  not  purchase 
the  lessor  might  sell,  it  was  held  that  this  would  not  be  construed  as 
an  absolute  option  of  purchase  within  one  year,  but  that  the  lessee 
must  make  hiis  election  in  ten  days  after  receiving  notice  of  an  offer 
by  a  third  party  to  purchase,  and  if  he  did  not  then  elect,  the  lessor 
was  at  liberty  to  sell,  although  such  offer  was  made  within  the  year.^^ 
If  the  lease  gives  the  option  to  purchase  ''on  its  expiration"  the  lessee 
may  exercise  his  option  at  any  time  on  the  last  day  of  the  term.  This 
is  in  pursuance  of  the  general  rule  that  since  the  law  rejects  fractions 
of  a  day,  when  an  act  is  required  by  a  contract  to  be  performed  on  a 
specified  day  its  performance  is  not  referable  to  any  particular  portion 
of  that  day,  but  may  be  performed  at  any  period  within  its  compass.** 
But  in  such  a  case  if  the  option  is  not  exercised  on  the  last  day  of 
the  term  it  expires  and  cannot  be  thereafter  exercised.*'  If  a  lessor 
gives  his  lessee  an  option  to  purchase  the  premises  during  the  term, 
but,  while  the  option  is  still  in  force,  conveys  the  property  to  a  third 
person,  the  lessee  may  properly  tender  performance  to  the  lessor  and 
thereupon  he  and  his  grantee  with  notice  become  bound  to  make  a 
conveyance.**  Where  the  lease  provided  for  notice  of  the  exercise 
of  the  option  to  be  given  to  the  lessor  *'or  his  legal  representatives" 
it  has  been  held  that  notice  to  the  lessor's  administrator  was  proper 
and  sufficient  though  the  heirs  of  the  lessor  would  be  entitled  to  the 
purchase  price,  and  were  the  only  ones  who  could  execute  a  good  and 
sufficient  deed.**  A  lessee  who  undertakes  to  pay  the  cost  and  charge 
of  a  conveyance  to  him  of  the  fee  is  not  bound  to  pay  a  counsel  fee 
for  the  investigation  of  his  right  to  a  conveyance.**  It  has  been  held 
that  the  fact  that  the  lessor  notifies  the  lessee  that  he  will  not  comply 
with  the  conditions  of  the  option,  and  such  notice  is  not  withdrawn, 
does  not  excuse  the  lessee  from  complying  with  the  conditions  to  be 
performed  on  his  part.  The  reason  given  for  this  is  that  until  the 
acceptance  of  an  option  in  accordance  with  its  terms,  no  contract  of 
purchase  exists,  and  the  party  giving  the  option  is  under  no  obligation 
to  convey  the  property  mentioned  therein,  and  that  therefore  the 
general  rule  that  when  one  of  the  parties  to  a  contract  refuses  to 
perform,  or  notifies  the  other  party  of  his  determination  not  to  per- 
form, his  part  of  its  obligations,  a  demand  for  performance,  or  a 

11.  Harding  v.  Gibbs,  125  lU.  85, 17  Wyo.  37,  77  Pac.  134,  110  A.  S.  R. 
N.  E.  60,  8  A.  S.  R.  345.  963,  67  L.R.A.  571. 

12.  Tilton  v.  Sterling  Coal,  etc.,  Co.,  15.  Rockland-Rockport  Lime  Co.  v. 
28  Utah  173,  77  Pac.  758, 107  A.  S.  R.  Leary,  203  N.  Y.  469,  97  N.  E.  43,  Ann. 
689.     Sea  generally.  Time.  Cas.  1913B  62. 

IS.  Tilton  V.  Sterling  Coal,  etc.,  Co.,  16.  Hollander  v.  Central  Metal,  etc., 
28  Utah  173,  77  Pac.  758,  107  A.  S.  R.  Co.,  109  Md.  131,  71  AtL  442,  23 
689.  L,R.A.(N.S.)  1135. 

14.  Frank  v.  Stratford-Handcock,  13 
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tender  or  offer  to  perform  by  the  other  party,  unless  the  previous  notice 
has  been  withdrawn,  is  unnecessary,  and  not  required  before  com- 
mencing suit,  is  not  appUcable.^'  Where  notice  of  the  exercise  of  the 
option  after  the  lessor's  death  is  to  be  given  to  his  heirs,  notice  to  a 
single  adult  heir  has  been  held  sufficient  where  he  refused  to  convey, 
as  no  sufficient  deed  could  be  given  without  his  joinder  with  the  other 
heirs,  and  hence  his  refusal  was  the  same  as  a  refusal  by  all  the  heirs.** 

306.  Renewal  of  Lease;  Taking  of  New  Lease. — It  seems  that  where 
a  lease  is  given  containing  an  option  to  purchase,  the  renewal  of  the 
lease  at  its  expiration  implies  an  intent  to  renew  the  option  to  pur- 
chase,*® and  it  has  been  held  that  where  the  option  is  to  purchase  at 
any  time  during  the  term,  the  taking  by  the  lessee  of  a  new  lease 
during  the  term,  to  commence  from  the  end  of  the  first  lease,  is  not  a 
waiver  or  abandonment  of  the  right  to  exercise  the  option  to  purchase 
contained  in  the  first  lease  during  its  term.  The  reason  given  for 
this  is  that  the  right  to  the  option  is  not  inconsistent  with  the  right 
to  a  lease  subject  to  the  option  which  will  only  take  effect  if  the  option 
is  not  exercised;  both  may  run  concurrently;  that  while  it  might 
be  different  if  the  lessee  had  taken  a  lease  which  began  to  run  before 
the  expiration  of  the  option  period,  as  the  taking  of  the  new  lease  at 
that  time  might  be  said  to  be  inconsistent  with  the  intention  to  exer- 
cise the  option,  there  is  no  reason  why  the  intention  to  exercise  the 
option  should  not  continue  to  exist  concurrently  with  the  right  to  a 
lease  of  the  premises  if  the  option  is  not  exercised  in  the  meantime.-^ 

307.  Surrender  or  Forfeiture;  Provision  for  Appraisement. — A  sur- 
render of  the  lease  terminates  the  lease  and  the  executoiy  agreeilients 
of  the  parties  therein  contained,  dependent  upon  the  continuance  of 
the  term,^  and  this  will  include  an  option  to  purchase  given  the  lessee 
which  was  required  to  be  exercised  during  the  term.*  Where  a  lease 
provides  for  its  forfeiture  upon  a  noncompliance  by  the  lessee  with 
stipulations  on  his  part,*^  the  enforcement  of  a  forfeiture  by  the  lessor 
will  terminate  the  lei^see's  option  to  purchase  which  is  required  to  be 

17.  Tilton  V.  Sterling  Coal,  etc.,  Co.,   newals  generally. 

28  Utah  173,  77  Pac.  758,  107  A.  S.  R.  20.  Mathewson   v.    Bums,   50    Can. 

089.    And  see  Contracts,  vol.  6,  p.  Sup.  Ct.  115,  Ann.  Cas.  1915A  355  and 

948,  as  to  the  general  effect  of  notice  note. 

of  a  refusal  of  one  party  to  perform  1.  See  infra,  par.  G78  et  seq.,  as  to 

his  part  of  a  contract  upon  the  neces-  the  general  effect  of  surrender. 

sity  for  an  offer  to  perform  by  the  2.  American  Bonding  Co.  of  Balti- 

otlier  party  as  a  condition  to  his  right  more  v.  Pueblo  Inv.  Co.,  160  Fed.  17, 

of  action  for  breach.  80  C.  C.  A.  97,  10  Ann.  Cas.  357,  d 

18.  Rockland-Rockport  Lime  Co.  v.  L.R.A.(N.S.)  557. 

Leary,  203  N.  Y.  469,  97  N.  E.  43,  3.  See  infra,  par.  631  et  seq.,  as  to 
Ann.  Cas.  1913B  62.  forfeiture  generally. 

19.  Note:    Ann.    Cas.    1915A    358. 
See  infra,  par.  388  et  seq.,  as  to  re- 
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exercised  during  the  tenn.*  On  the  other  hand,  where  after  a  cause 
of  forfeiture  has  accrued,  the  lessor  delays  in  enforcing  it  until  after 
the  premises  have  heen  greatly  improved  by  the  lessee,  a  court  of 
equity  has  granted  relief  where  full  compensation  could  be  made  to 
the  lessor.*  It  has  been  held  that  a  landlord  who  attempts  to  enforce 
his  lien  for  past  due  rent,  notwithstanding  he  knows  that  the  lessee's 
property  has  gone  into  the  hands  of  a  receiver,  who  is  attempting  to 
realize  something  for  the  estate  by  disposing  of  an  option  to  purchase 
contained  in  the  lease,  waives  his  right,  to  forfeit  the'  lease  and  the 
accompanying  option  for  the  nonpayment  of  rent  or  possession  of  the 
property  by  the  receiver.*  That  a  lessee  has  cut  down  two  or  three 
scrub  trees  which  shaded  the  garden,  and  permitted  a  family  with 
which  he  boarded  to  occupy  the  house  on  the  leased  premises  for  the 
purpose  of  caring  for  them,  is  not  a  breach  of  covenants  in  the  lease 
against  committing  waste  and  subletting,  of  which  the  lessor  can 
avail  himself  after  the  lessee  has  tendered  the  purchase  price  for  the 
premises  in  accordance  with  an  agreement  in  the  lease  giving  him  an 
option  to  purchase  them.'  It  has  been  held  that  if  the  covenant  of 
the  lessor  is  to  convey  upon  the  payment  of  the  purchase  money 
during  the  life  of  the  lease,  putting  an  end  to  the  lease  would  destroy 
the  covenant;  but  that  if  the  covenant  is  to  convey  whenever  the 
purchase  money  should  be  paid,  the  conveyance  may  be  demanded 
at  any  time  and  the  existence  or  nonexistence  of  the  lease  at  the  time 
the  demand  for  a  conveyance  is  made  is  immaterial  to  the  rights  of 
the  parties.®  Where  the  lease  provides  for  the  appraisement  of  the 
demised  premises  by  appraisers  to  be  appointed  by  the  parties  and 
the  conveyance  of  the  premises  to  the  lessee  at  the  appraised  value, 
.  it  is  held  that  if  the  lessee  has  done  all  that  is  reasonably  within  his 
power  to  secure  the  appraisement  and  the  lessor  refuses  without  cause 
to  appoint  his  appraisers,  the  lessee  is  entitled  to  relief  in  equity.* 

308.  Statutory  Right  to  Purchase. — ^In  some  jurisdictions  a  lessee 
holding  a  term  for  longer  than  a  specified  time  is  given  the  right  to* 
purchase  the  reversion  at  a  price  determined  by  the  amount  of  the 
rental.  And  it  has  been  held  that  a  lease  for  fourteen  years,  with 
a  covenant  to  renew  for  another  fourteen  years,  especially  when  the 
covenant  is  that  the  second  shall  contain  the  same  covenants  as  the 
first,  is  a  lease  for  a  longer  period  than  fifteen  years,  within  the  mean- 
ing of  a  statute  making  leases  for  more  than  fifteen  years  redeem- 

4.  American  Bonding  Co.  of  Balti-  (N'.S.)  115. 

more  v.  Pueblo  Inv.  Co.,  150  Fed.  17,  7.  Sanders  v.  Bryer,  152  Mass.  141, 

80  C.  C.  A.  97,  10  Ann.  Cas.  357,  9  25  N.  E.  86,  9  L.R.A.  265. 

L.R.A.(N.S.)  657.  8.  Prout  v.  Roby,  15  WaU.  471,  21 

6.  Hagar  v.  Buck,  44  Vt.  285,  8  Am.  U.  S.  (L.  ed.)  58. 

Rep.  368.  9.  Coles  v.  Peck,  96  Ind.  333,  4» 

6.  Blank  v.  Independent  Ice  Co.,  153  Am.  Rep.  16L 
la.  241,  133  N.  W.  344,  43  L.R.A. 
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able  at  the  lessee's  option,  after  the  expiration  of  ten  years.  It  has 
also  been  held  that  the  lessee  cannot  waive  his  option  of  redemption 
by  any  agreement  in  the  lease,  the  statute  conferring  the  right  not 
being  intended  for  the  exclusive  benefit  of  the  lessee,  but  being  based 
on  grounds  of  public  policy.*^ 

XIII.  Taxes  and  Assessments 

309.  In  General. — As  regards  fixtures  for  many,  if  not  mogt,  pur- 
poses, during  the  continuance  of  the  annexation,  the  thing  is  treated 
a3  a  parcel  of  the  realty ;  and  though  it  is  in  the  power  of  the  tenant 
to  reduce  the  thing  again  to  the  state  of  goods  and  chattels  by  sever- 
ance, yet  until  so  severed,  it  remains  a  part  of  the  realty;  and  this 
seems  to  apply  as  well  to  trade  fixtures  as  to  oUier  fixtures ;  and  it  has 
been  held  that  in  assessing  taxes  a  fixture  is  to  be  assessed  as  a 
part  of  the  demised  premises  and  not  to  the  tenant  as  his  personal 
property.^*  Still  the  rule  has  been  laid  down  that  where  a  lease  is 
silent  as  to  the  payment  of  taxes,  improvements  which  are  remov- 
able by  the  tenant  at  the  end  of  the  term  are  taxable  to  him,  and 
not  to  the  landlord.**  As  a  general  rule  a  tenant  for  a  term  of 
years  is  under  no  obligation  to  his  landlord  by  reason  merely  of  the 
relation  of  landlord  and  tenant  to  pay  taxes  assessed  upon  the  demised 
premises,*^  but  since  the  taxes  assessed  against  the  demised  prem- 
ises are  against  the  estate  as  a  whole  and  may  be  enforced  by  a  sale 
of  the  entire  estate  including  the  leasehold  estate,  the  tenant  is-  for 
his  own  protection  authorized  to  pay  all  such  taxes  and  assessments 
laid  upon  the  premises  for  public  improvements  as  may  be  demanded 
of  him,  and  to  charge  them  against  the  rent  or  recover  the  amount 
from  the  lessor.**  It  has  been  held,  however,  that  where  the  lessee  " 
for  a  number  of  years  after  the  imposition  of  a  tax  on  the  demised 
premises  under  a  system  of  taxation  which  required  a  return  to  be 
made  by  the  lessee  paid  the  taxes  without  demanding  reimburse- 

10.  Stewart  v.  Gorier,  70  Md.  242,  whom  they  should  be  taxed,  but 
16  Atl.  644,  2  L.R.A.  711.  whether  the  burden  of  the  tax  must 

11.  Squire  v.  Portland,  106  Me.  234,  ultimately  rest  on  the  landlord  or  ten- 
76  Atl.  679,  20  Ann.  Cas.  603,  30  ant.  See  32  L.R.A.(N.S.)  368  note.) 
L.R.A.  (N.S.)  576  (uold  storage  plant  See  generally,  Taxation. 
constructed  by  lessee  and  see  30  L.R.A.  13.  Bettison  v.  Budd,  17  Ark.  546, 
(N.S.)  576  note,  as  regards  cold  stor-  65  Am.  Dec.  442;  Ferguson  v.  Etter, 
age  plant  as  a  fixture).  21  Ark.  160,  76  Am.  Dec.  361;  West- 

12.  La  Paul  v.  Heywood,  113  Minn,  em,  etc.,  R.  Co.  v.  State,  (Qa.)  14 
376,  129  N.  W.  763,  Ann.  Cas.  1912A  L.R.A.  438;  Weichselbaum  v.  Cur- 
274,  32  L.R.A.(N.S.)  368.  (Although  lett,  20  Kan.  709,  27  Am.  Rep.  204; 
it  is  stated  in  the  opinion  and  repeated  Norfolk  v.  J.  W.  Perry  Co.,  108  Va 
m  the  first  syllabus  by  the  court  that  28,  61  S.  E.  867,  128  A.  S.  R.  940,  35 
the  improvements  are  taxable  to  the  L.R.A. (N.S.)  167. 

tenant,  and  not  to  the  landlord,  the       14.  Western,  etc.,  R.  Co.  v.   State,  . 
question  was  not  as  to  the  party  to    (Ga.)  14  L.R.A.  438. 
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ment  or  deduction  from  the  rental,  such  payments  must  be  deemed 
voluntary'  as  between  the  lessor  and  lessee  and  cannot  be  recovered 
back.^'^  Where  the  lease  is  for  a  long  term  of  years  renewable  for- 
ever, there  is  authority  for  the  position  that  as  the  tenant  is  virtu- 
ally the  owner  and  entitled  to  the  use  forever, .  the  general  rule  that 
a  tenant  as  between  himself  and  his  landlord  is  not  liable  for  the 
taxes  does  not  apply .^*  In  case  the  assessed  value  of  the  demised 
premises  is  increased  by  reason  of  the  erection  of  improvements  by 
the  lessee  which  he  is  entitled  to  remove  or  for  which  he  is  entitled 
to  be  compensated  by  the  lessor,  the  better  view  is  that  the  amount 
in  which  the  taxes  are  enhanced  by  reason  of  such  improvements 
is,  as  between  the  lessor  and  the  lessee,  to  be  borne  by  tiie  lessee.^* 
And  it  is  held  that  where  no  provision  is  made  for  the  payment  of 
taxes  and  the  lease  provides  that  the  structures  or  improvements  put 
upon  the  lot  by  the  lessee  are  removable,  and  the  landlord  is  com- 
pelled to  pay  the  entire  amount  of  the  taxes  to  save  the  property 
from  being  sold  at  tax  sale,  an  action  may  be  maintained  by  him 
against  the  tenant  for  the  recovery  of  that  portion  of  the  tax  levied 
upon  the  improvements.^* 

310.  Covenant  or  Agreement  as  to  Taxes  Generally. — The  parties 
to  the  lease  may  by  provisions  therein  regulate  as  between  themselves 
their  respective  liability  for  taxes  and  assessments  upon  the  demised 
premises,  and  the  courts  have  in  numerous  cases  been  called  upon 
to  determine  the  operation  and  effect  of  such  agreements.**  The 
tenant's  covenant  to  pay  taxes  is  not  the  same  as  a  covenant  to  pay 
rent,  and  such  tcuces  are  not,  as  a  general  rule,  regarded  as  a  part 
of  the  rent.*®  A  covenant  that  the  lessee  shall  pay  all  rates,  taxes, 
and  assessments  for  which  the  premises  shall  be  liable  includes  not 
only  such  charges  as  may  be  imposed  by  laws  then  in  force,  but 

16.  Western,  etc.,  R.  Co.  v.  State,  S.  472,  31  S.  Ct.  465,  65  U.  S.  (L.  ed.) 

(Ga.)  14  L.R.A.  438;  Denby  v.  Moore,  548.     See  also  Wells  v.  Savannah,  181 

1  B.  &  Aid.  123,  18  Rev.  Rep.  444,  15  U.  S.  531,  21  S.  Ct.  697,  45  U.  S.  (L. 

Eng.  Rul.  Cas.  322.     Where  an  occu-  ed.)  986. 

pier  of  lands  having,  during  the  course  17.  Notes:    32    L.R.A.(N.S.)    368; 

of  twelve  years,  paid  to  the  collector  L.R.A.1915A   350;   Ann.   Cas.   1912A 

of  taxes  the  landlord's  property  tax,  275. 

and  the  full  rent  as  it  became  due  to  18.  La  Paul  v.  Heywood,  113  Minn, 

the  landlord,  without  claiming  any  de-  376,  129  N.  W.  763,  Ann.  Cas.  1912A 

duction  on  account  of  the  tax  so  paid,  274,  32  L.R.A%(N.S.)  368. 

it   was  held  that  the  occupier   could  Notes:  32  L.R.A.(N.S.)   370;  Ann. 

not  recover  back  from   the  landlord  Cas.  1912A  275. 

any  part  of  the  property  tax  so  paid.  19.  Notes:    32    L.R.A.(N.S.)    368; 

See  Payments,  as  to  the  recovery  of  L.R.A.1915A  334;  12  Ann.  Cas.  689. 

voluntary  payments  generally.  20.  In  re  Sherwoods,  210  Fed.  754, 

16.  Norfolk  V.  J.  W.  Perry  Co.,  108  127  C.  C.  A.  304,  Ann.  Cas.  1916A 

Va.  28,  61  S.  E.  867, 128  A.  S.  R.  940,  940. 

35  L.R.A.(N.S.)  167,  aflrmed  220  U.  Note:  L.R.A.1916A  366. 
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also  such  as  may  be  authorized  by  laws  afterwards  enacted.*  Thu? 
the  covenant  of  a  leaseholder,  holding  under  a  lease  for  a  term  of 
years,  renewable  forever,  with  his  municipal  lessor  to  pay  the  ''public 
taxes"  which  shall  become  due  on  the  land  embraces  municipal  taxes 
whenever  they  can  thereafter  be  lawfully  assessed  on  the  land  or  the 
improvements  which  are  part  of  the  land,  although  when  the  lease 
was  made  the  municipality  had  no  power  to  impose  the  tax  in  ques- 
tion. The  phrase  "public  taxes"  includes  general  municipal  taxes 
as  well  as  general  state  or  federal  taxes.*  Where  the  lease  includes 
only  a  part  of  an  entire  estate,  the  lessee^s  covenant  to  pay  the  texes 
on  the  demised  premises  binds  him  to  pay  a  proportionate  part  of 
the  taxes  assessed  to  the  entire  estate,'  and  where  a  lease  for  a  year, 
under  which  the  tenant  was  to  pay  a  specified  rent  and  the  taxes, 
is  extended  for  another  year  "at  the  same  rate,"  with  the  privilege 
to  the  lessee  of  terminating  the  lease  during  the  year  after  a  specified 
notice,  and  the  lease  is  so  terminated,  it  has  been  held  that  the 
lessee  is  required  to  pay  only  a  proportionate  part  of  the  taxes  for 
the  year.*  In  cases  arising  under  long  term  leases  of  railroads  a 
franchise  tax  has  been  held  within  a  covenant  by  the  lessee  to  pay 
taxes.*  In  case  of  perpetual  leases  or  leases  in  fee  reserving  rent 
-the  lessee's  covenant  to  pay  the  taxes  levied  on  the  demised  premises 
has  been  construed  as  not  including  a  tax  levied  on  the  rent  reserved. 
An  agreement  by  the  lessee  to  pay  assessments  obligates  him  to  pay 
only  such  assessments  as  are  valid  and  enforceable.® 

311.  Special  Assessments  Generally. — ^The  lessee  may  by  an  express 
provision  in  the  lease  bind  himself  to  pay  special  assessments  levied 
or  assessed  against  the  demised  premises,'  though  in  numerous  canes 
the  tenant's  agreement  to  pay  taxes  has  been  held  not  to  include 
such  assessments.^  Some  of  the  authorities  make  a  distinction  between 
short  and  long  term  leases,  in  determining  whether  the  lessee's  cove- 
nant includes  a  special  assessment,  the  great  length  of  the  term  being 
<X)nsidered  a  reason  for  holding  that  the  special  assessment  is  within 
the  covenant,  since  the  lessee  will  derive  tlie  chief  benefit  from  the 
improvement.*  Thus  where  a  company  owning  a  line  of  railroad 
granted  to  another  the  right  to  a  joint  use  thereof  for  a  term  of  nine 

1.  J.  W.  Perry  Co.  v.  Norfolk,  220   256,  64  Am.  Dec.  64. 

U.  S.  472,  31  S.  Ct.  465,  55  U.  S.  (L.  4.  May  v.  Rice,  108  Mass.  150,  11 

ed. )  548,  aflinning  108  Va.  28,  61  S.  Am.  Rep.  328. 

E.  867,  128  A.  S.  R.  940,  35  L.R.A.  Jb.  Notes:  L.l^. A. 1915 A  342;  12  Ann. 

(N.S.)  167;  Post  v.  Kearney,  2  N.  Y.  Cas.  591. 

394,  51  Am.  Dec.  303.  6.  Note :  L.R.A.1916A  343,  344. 

2.  J.  W.  Perry  Co.  v.  Norfolk,  220  7.  Notes:     L.R.A.1915A     336;     10 
U.  S.  472,  31  S.  Ct.  465,  55  U.  S.  (L.  Eng.  Rul.  Cas.  712,  714. 

ed.)  548,  affirming  108  Va.  28,  61  S.  8.  Notes:  L.R.A.1916A  336;  15  Ent. 

E.  867,  128  A.  S.  R.  940,  35  L.R.A.  Rul.  Cas.  712. 

(N.S.)  167.  9.  Notes:     L.R.A.1915A     337;     12 

3.  Wall  V.  Hinds,  4  Gray   (Mass.)  Ann.  Cas.  591. 
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hundred  and  ninety-nine  years  in  consideration  of  the  payment  of 
a  stated  annual  sum  to  be  increased  by  interest  upon  any  amount 
expended  for  permanent  improvements  by  the  owner  by  joint  con- 
sent, the  contract  further  providing  that  the  expense  of  maintaining 
the  property  shall  be  divided  in  proportion  to  the  use  of  it  and  that 
"taxes  on  property  jointly  used  shall  be  included  in  the  cost  of  main- 
tenance/' the  word  "taxes"  as  so  used  was  construed  to  include  special 
assessments.^^  Lessees  of  state  tide  lands  are  not  denied  the  equal 
protection  of  the  laws,  contrary  to  the  provision  of  the  federal  con- 
stitution, by  5;tate  statutes  authorizing  the  assessment  of  such  lease- 
holds for  local  improvements  specially  benefiting  them,  and  the  inclu- 
sion of  them  within  local  improvement  districts.^*  Where  the  system 
of  levying  special  assessments  against  property  benefited  by  a  public 
improvement  was  not  adopted  by  the  legislature  at  the  time  the  lease 
was  executed,  this  has  been  considered  a  reason  for  not  extending 
the  covenant  of  the  lessee  so  as  to  include  such  an  assessment  author- 
ized by  a  subsequent  statute,  for  the  reason^  that  such  an  assessment 
being  unknown  to  the  law  could  not  have 'been  within  the  contem- 
plation of  the  parties;  *-  still  the  covenant  may  be  broad  enough  to 
include  not  only  such  charges  as  may  be  imposed  by  laws  in  force 
at  the  time  of  the  execution  of  the  lease,  but  also  such  as  may  be 
authorized  by  laws  afterwards  enacted.^' 

312.  Particular  Leases  Considered. — ^A  special  assessment  has  been 
held  to  be  included  in  a  tenant's  covenant  to  pay  all  "taxes,  duties 
and  assessments,"  ^*  or  all  "rates,  taxes  and  assessments."  **  In  Eng- 
land by  a  local  act,  the  commissioners  appointed  thereby  were  author- 
ized to  pave  and  flag  footways,  and  the  costs  thereof  were  to  be  paid 
by  the  tenants  or  occupiers  of  the  houses  next  adjoining;  in  default 
whereof,  they  were  to  be  recovered  by  distress.  Another  clause  empow- 
ered the  tenant  to  deduct  the  costs  so  paid  by  him  out  of  his  rent. 
It  was  held  that  this  charge  was  within  the  terms  of  a  covenant  in 
a  lease  subsequently  made,  whereby  the  tenant  covenanted  to  pay 
all  taxes,  rates,  duties,  levies,  assessments,  and  payments  whatsoever, 
which  were  or  during  the  term  might  be  rated,  levied,  assessed,  or 
imposed  on  the  premises.**    The  covenant  of  the  lessee  has  in  some 

10.  Chicago  Great  Western  R.  Co.  v.       Note :  L.R.A.1915A  337. 

Kansas  City,  etc.,  R.  Co.,  75  Kan.  167,  13.  Post  v.  Kearney,  2  N.  Y.  394,  51 

88  Pa«.  1085,  12  Ann.  Cas.  588   (the  Am.  Dec.  303. 

court  in  thi^  case  expressly  recognizes  Note:  L.R.A.1915A  336. 

that  in  short  term  leases  the  better  view  14.  In  re  Galloway,  21  Wend.   (N. 

is  that  special  assessments  are  not  in-  Y.)   32,  34  Am.  Dec.  209. 

eluded  in  the  word  "taxes").  15.  Post  v.  Kearney,  2  N.  Y.  394,  51 

11.  Trimble  v.  Seattle,  231  U.  S.  683,  Am.  Dec.  303. 

34  S.  Ct.  218,  58  U.  S.  (L.  ed.)  435.  16.  Pa>Tie  v.  Burridge,  12  M.  &  W. 

12.  Reals  v.  Providence  Rubber  Co.,   727,  13  L.  J.  Exch.  191,  15  Eng.  RuL 
11  ft.  I.  381,  23  Am.  Rep.  472.  Cas.  709, 
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cases  been  construed  sufficiently  broad  to  include  a  special  assess- 
ment for  a  local  improvement  though  the  word  "assessment*'  was  not 
used/'  but  on  the  othet  hand,  while  a  benefit  assessment  for  a  public 
improvement  is  in  its  broad  sense  a  "tax,"  *®  yet  municipal  assess- 
ments for  local  improvements  have  been  held  to  differ  from  general 
taxation  in  many  respects.  The  latter  is  the  imposition  of  a  duty  or 
impost  for  the  support  of  the  government.  In  that  sense  it  is  under- 
stood as  contradistinguished  from  a  mere  municipal  charge  for  the 
improvement  of  property  within  the  municipal  bounds,^*  and,  while 
the  word  "tax,"  or  "taxes,"  as  used  in  a  tenant's  covenant  to  pay 
the  taxes  has  been  given  the  broader  meaning  so  as  to  include  a 
special  assessment  for  a  public  local  improvement,**  still,  as  a  gen- 
eral rule,  it  is  held  that  such  an  assessment  is  not  a  "tax,"  within 
the  meaning  of  such  a  covenant,*  and  it  has  been  decided  that  a 
covenant  to  pay  "all  taxes  and  other  public  dues  in  any  manner 
accruing"  did  not  include  an  assessment  for  a  public  improvement,- 
and  the  same  has  been  held  true  as  to  a  covenant  "to  pay  the  taxes 
of  every  name  and  kind  that  should  be  assessed  at  any  time''  during 
the  term.*  So  it  has  been  declared  that  sewer  and  street  grading 
assessments  were  not  within  the  terms  of  a  covenant  in  a  mining 
lease  obligating  the  lessee  to  pay  "all  United  States,  state  and  local 
taxes,  duties  and  imposts."  *  In  some  cases,  even  though  the  word 
"assessment"  was  used  in  connection  with  the  word  "taxes,"  etc.,  it 
has  been  held  that  the  covenant  did  not  include  an  assessment  for 
a  public  improvement.* 

313.  Liability  as  Affected  by  Time  of  Levy,  etc. — The  courts  have 
'  frequently  been  called  upon  to  determine  the  liability  of  a  lessee 
on  his  covenant  to  pay  taxes  as  affected  by  the  time  the  taxes  in 
question  were  assessed,  levied  or  became  due.*  Covenants  to  pay  taxes 
assessed  during  the  term  have  been  held  to  impose  the  duty  of  pay- 
ing the  taxes  so  assessed  although  under  the  law  they  were  not  payable 

17.  Note:  12  Ann.  Cas.  690.  2  Leigh  (Va.)  178,  21  Am.  Dec.  606. 

18.  Pettibone  v.  Smith,  150  Pa.  St.   See  also  Chicago  Great  Western  R.  Co. 
118,  24  Atl.  693,  17  L.R.A.  423 ;  Beals   v.  Kansas  City,  etc.,  R.  Co.,  75  Kan. 
V.  Providence  Rubber  Co.,  11  R.  I.  381,   167,  88  Pac.  1085,  12  Ann.  Cas.  588. 
23    Am.     Rep.    472.     See    generally,       Notes:  L.R.A.1915A  338;  12  Ann. 
Special  or  Local  Assessments  ;  Tax-  Cas.  589 ;  15  Eng.  Rul.  Cas.  714. 
ATiON.  2.  Boiling  V.  Stokes,  2  Leigh  (Va.) 

19.  Mt.  Pleasant  v.  Baltimore,  etc.,  178,  21  Am.  Dec.  606. 

R.  Co.,  138  Pa.  St.  365,  20  Atl.  1052,       3.  Beals  v.  Providence  Rubber  Co., 

11  L.R. A.  620 ;  Pettibone  v.  Smith,  150   11  R.  I.  381,  23  Am.  R«p.  472. 

Pa.  St.  118,  24  Atl.  693, 17  L.R.A.  423.       4.  Pettibone  v.  Smith,  150  Pa.  St. 

20.  Note :  12  Ann.  Cas.  590.  118,  24  Atl.  693,  17  L.R. A.  423. 

1.  Pettibone  v.  Smith,  150  Pa.  St.       6.  Notes:  L.R.A.1915A  338,  339;  13 
118,  24  Atl.  693,  17  L.R.A.  423 ;  Beals   Ann.  Cas.  590. 
V.  Providence  Rubber  Co.,  11  R.  I.  381,       6.  Note:  L.R.A.1915A  345. 
23  Am.  Rep.  472;  Boiling  v.  Stokes, 
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until  the  tenn  had  expired.'  So  where  by  the  terms  of  a  lease,  the 
leasee  assumed  to  pay  "all  taxes,  levies,  or  assessments  on  the  prem- 
ises during  the  continuance  of  the  lease,"  he  has  been  held  liable 
for  taxes  and  assessments  which  were  "duly  levied,  charged,  and  con- 
finned"  during  the  term,  although  they  were  payable  thereafter.' 
Under  a  lease  dated  May  6th  of  a  certain  year  by  which  the  tenant 
assumed  payment  of  the  taxes  for  that  year  "adjusted  as  of  July  1," 
the  tenant  has  been  held  liable,  where  the  statute  required  the  valu- 
ation of  property  for  assessment  to  be  made  on  May  1st,  for  the  taxei 
for  ten  months,  or  until  the  time  for  the  next  valuation,  although 
the  taxes  were  levied  for  a  calendar  year  c6mputed  from  Jan.  1st.* 
Where  the  liability  of  the  tenant  to  pay  the  taxes  for  a  current  year 
has  matured,  the  fact  that  thereafter  the  lease  is  terminated  during 
the  year  would  not  itself  affect  the  liability  of  the  tenant  to  pay  such 
taxes  or  entitle  him  to  recover,  if  the  taxes  have  been  paid  by  him, 
any  part  of  the  taxes  for  such  year.** 

314.  By  and  against  Whom  Covenant  Enforceable. — A  covenant 
by  a  lessee  to  pay  taxes  on  other  land  than  that  demised  is  collat- 
eral, and  does  not  run  with  the  leasehold  estate  so  as  to  bind  an 
assignee,**  but  it  is  the  general  rule  that  the  burden  of  a  lessee's 
covenant  to  pay  taxes  on  the  premises  demised  runs  with  the  lease- 
hold estate  and  an  assignee  becomes  liable  to  the  landlord  for  all 
taxes  which  may  become  due  and  payable  after  the  assignment  an<$ 
while  the  assignee  holds  the  estate.*'  And  a  covenant  by  a  lessee 
to  pay  taxes  not  only  runs  with  the  leasehold  estate  but  is  divisible, 
and  therefore  one  who  acquires  by  assignment  a  portion  of  the  leased 
property  is  liable  for  breach  of  the  covenant  to  pay  taxes,  in  the 
proportion  that  the  value  of  the  property  assigned  to  him  bears  to 
the  value  of  the  entire  property.*'  An  administrator  or  executor  of 
a  deceased  lessee  has  been  held  personally  liable  as  an  assignee  on 
a  covenant  in  the  lease  to  pay  taxes,  etc.,  where  he  received  the  rents 
and  profits  of  the  demised  premises  after  the  lessee's  death.***     A 

7.  Li  re  Sherwoods,  210  Fed.  764,  49  N.  W.  742, 15  L.R.A.  236;  Fonteine 
127  C.  C.  A.  304,  Ann.  Cas.  1916A  v.  Schulenburg,  etc..  Lumber  Co.,  109 
940.  .  Mo.  55,  18  S.  W.  1147,  32  A.  S.  R, 

Note:  L.R.A.1915A  346.  648;   In  re  Galloway,  21  Wend.   (N. 

8.  Craig  v.  Summers,  47  Minn.  189,  Y.)  32,  34  Am.  Dec.  209;  Post  v.  Kear 
49  N.  W.  742, 15  L.R.A.  236.  ney,  2  N.  Y.  394,  61  Am.  Dec.  303; 

9.  J.  L.  Hammett  Co.  v.  Alfred  State  v.  Martin,  14  Lea  (Tenn.)  92,  52 
Peats  Co.,  217  Mass.  520,  106  N.  E.  Am.  Rep.  167. 

370,  L.R.A.1915A  334.  Notes:    10   A.   S.   R.   569;   L.R.A. 

10.  Note :  L.R. A.1915A  348.  1915A  351,  363. 

11.  Note:  L.R.A.1915A  351.  13.  Note:  L.R.A.1915A  361. 

12.  In  re  Sherwoods,  210  Fed.  764,  14.  In  re  Galloway,  21  Wend.  {li. 
127  C.  C.  A.  304,  Ann.  Cas.  1916 A  Y.)  32,  34  Am.  Dec.  209, 

940;  Craig  v.  Summers,  47  Minn.  189, 
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subsequent  assignment  by  the  assignee  will  not  relieve  him  from 
liability  for  a  breach  of  the  covenant  accruing  during  his  possession 
as  assignee,  because  the  right  of  action  having  once  vested  for  a  breach 
committed  by  him,  it  cannot  be  divested  by  a  new  assignment, 
although  the  privity  of  estate  between  the  lessee  and  such  assignee 
may  be  destroyed  by  the  reassignment  and  though  a  privity  of  con- 
tract never  existed ;  **  but  a  reassignment  by  an  assignee  will  relieve 
him  from  subsequently  accruing  liability;  he  is  liable  only  for  obli- 
gations maturing  during  the  time  that  he  holds  the  legal  title  to 
I  he  leasehold  estate,  because  he  is  liable  only  on  ax^coimt  of  privity 
of  estate  and  when  that  ceases  his  liability  also  ceases.^*  A  sub- 
lease by  an  assignee  does  not  affect  his  liability.^'  An  assignment 
by  the  lessee  does  not  affect  his  liability  on  his  express  covenant  to 
pay  the  taxes.*®  Where  a  lease  required  that  the  lessee  should  pay 
all  taxes  and  assessments  'Vhich  shall  or  may  be  assessed,  charged 
or  imposed  according  to  law  during  the  term"  and  pay  the  same  within 
'Hwo  months  after  any  such  taxes  or  assessments  shall  become  a  lien 
upon  the  same  demised  premises,  and  if  any  such  taxes  or  assess- 
ments shall  not  be  so  paid,  the  amount  thereof  shall  be  added  to  and 
become  a  part  of  the  month's  rent  becoming  due  and  payable  upon 
the  next  rent  day  after  such  default,"  etc.,  it  was  held  that  where  a 
tax  had  been  assessed  on  the  premises  at  the  time  of  the  lessee's  bank- 
^  ruptcy,  it  was  to  be  regarded  as  "legally  due  and  owing/'  so  as  to  be 
provable  as  a  debt  against  his  estate,  though  the  tax  was  not  pay- 
able until  after  adjudication.**  As  between  the  lessee  and  his  assignee, 
the  obligation  arising  out  of  the  lessee's  covenant  to  pay  the  tajces 
is  upon  the  assignee  as  respects  taxes  maturing  after  the  assignment, 
though  the  assignee  may  escape  further  liability  to  the  lessee  by  a 
reassignment.-®  A  covenant  by  the  lessee  to  pay  the  taxes  and  assess- 
ments upon  the  demised  premises  is  in  the  nature  of  a  covenant  to 
pay  rent,  and  as  regards  breaches  incurred  after  a  transfer  of  the 
reversion,  runs  with  the  reversion  and  may  be  enforced  by  the  trans- 
feree.* There  is,  however,  no  privity  of  estate  between  a  sublessee 
and  the  original  lessor,  and  the  former  is  not  liable  to  the  latter 
on  a  covenant  in  the  original  lease  requiring  the  lessee  to  pay  the 
taxes.* 

16.  State  v.  Martin,  14  Lea  (Tenn.)  127  C.  C.  A.  304,  Ann.  Cas.  1916 A 

92,  52  Am.  Rep.  167.  940. 

16.  Note:  L.R.A.1915A  352.  20.  Note:  L.R.A.1915A  352. 

17.  Post  V.  Kearney,  2  N.  Y.  394,  51       1.  Fontaine    v.    Schulenburg,    etc., 
Am.  Dec.  303.  Lumber  Co.,  109  Mo.  55,  18  S.  W. 

Note:  L.R.A.1915A  352.  1147,  32  A.  S.  R.  648;  Post  v.  Ke«r. 

18.  Wall  V.  Hinds,  4  Gray  (Mass.)    nev,  2  N.  Y.  394,  61  Am.  Dec.  303. 
256,  64  Am.  Dec.  64.  Notes:    47   Am.   Dec.    573:   L.R.A. 

Note:  L.R.A.1915A  361.  1915A  353;  L.R.A.1915C  221. 

19.  In  re  Sherwoods,  210  Fed.  754,       2.  Note :  L.R. A.1915A  353.    See  in- 
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315.  Remedy  of  Lessor;  Damages;  Defenses. — ^According  to  the 
view  taken  in  some  'cases  the  agreement  of  the  lessee  to  pay  the  taxes 
is  an  agreement  to  pay  them  when  due;  the  amount  of  the  taxes 
to  be  paid  is  fixed  as  soon  as  the  taxes  are  levied  and  the  agreement 
is  deemed  broken  as  soon  as  the  taxes  become  due  and  are  not  paid ;  ^ 
on  the  other  hand,  there  are  decisions  to  the  effect  that  the  agree- 
ment is  not  to  be  deemed  broken  until  the  taxes  have  become  delin- 
quent, though  they  may  have  become  due  and  payable.*  If  the 
agreement  is  in  the  alternative  to  pay  the  taxes  or  to  refund  to  the 
lessor  the  amount  of  the  same  if  he  should  be  obliged  to  pay  the 
taxes  by  reason  of  the  failure  of  the  lessee  to  do  so,  the  lessee's  offer 
to  refund  the  amount  of  the  taxes  paid  by  the  lessor,  before  suit  was 
commenced  by  the  lessor  to  forfeit  the  lease  under  a  provision  in 
the  lease  for  a  forfeiture  for  breach  ^f  the  lessee's  agreement,  has 
been  held  a  compliance  with  such  agreement.*  The  covenant  of  a 
lessee  to  pay  the  taxes  is  not  one  simply  of  indemnity,  but  a  positive 
agreement  to  pay  and  is  broken  when  he  neglects  to  pay.  And  it  is 
the  better  view  that  upon  his  neglect  a  cause  of  action  at  once  accrues 
to  the  lessor,  and  he  may  either  pay  the  tax  and  sue  the  lessee  for 
the  amount,  or  may  sue  without  first  so  paying.*  Some  authorities, 
however,  take  the  view  that  the  lessor  must  pay  the  taxes  to  enable 
him  to  recover  their  amount  from  the  lessee.'  It  has  been  held  that 
when  a  tenant  agrees  to  pay  the  taxes  in  lieu  of  rent,  his  failure  to 
pay  such  taxes,  resulting  in  the  sale  of  the  land  therefor,  renders 
him  liable  in  damages  only  for  the  amount  of  unpaid  taxes,  with 
interest  thereon.®  And  according  to  some  decisions,  a  penalty  on 
unpaid  taxes  which  a  lessor  is  required  to  pay  in  order  to  redeem 
from  a  sale  of  the  property  for  nonpayment  cannot  be  recovered 
from  the  lessee,  where  the  lease  requires  him  to  pay  the  taxes,  and 
provides  that  on  his  failure  so  to  do  they  may  be  paid  by  the  lessor, 
and  the  amount  so  paid  regarded  as  so  much  additional  rent,  for  the 
lessor  had  a  lien  on  the  improvements  placed  on  the  property  by 
the  Lessee.*  This  view  limiting  the  liability  of  the  tenant  to  the 
amount  of  the  taxes  with  interest  has,  however,  been  the  subject 
of  criticism,^*^  and  in  England  a  contract  by  a  lessor  to  pay  rates 

f  ra,  par.  384,  as  to  the  general  liability   32  A.  S.  R.  648. 

of  a  sublessee  to  the  original  lessor.  Notes:   20  Am.  Rep.   346;   L.R.A. 

3.  Fontaine    v.    Schulenburg,    etc.,   1915 A  365. 

Lumber  Co.,  109  Mo.  55, 18  S.  W.  1147,  7.  Note:  L.R.A.1915A  355. 

32  A.  S.  R.  648.  8.  Fontaine    v.    Schulenburg,    etc., 

Note :  L.R.A.1915A  356.  Lumber  Co.,  109  Mo.  55, 18  S.  W.  1147, 

4.  N<lte:  L.R.A.1915A  357.  32  A.  S.  R.  648. 

5.  Bumes  v.  McCubbin,  3  Kan.  221,  Note:  L.R.A.1915A  363. 

87  Am.  Dec.  468.  9.  Note :  L.R.A.1915A  350,  363. 

6.  Fontaine    v.    Schulenburg,    etc.,       10.  Note:  32  A.  8.  R.  655. 
Lumber  Co.,  109  Mo.  55, 18  S.  W.  1147, 
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and  taxes  has  been  construed  as  one  of  indemnity,  and  not  merely 
for  payment  of  a  sum  of  money,  so  as  to  render  the  lessor  liable 
for  damages  for  imprisonment  of  the  lessee  resulting  from  their 
nonpayment.**  Where  the  lessee  agreed  to  pay  taxes,  as  they  became 
due  and  payable,  in  lieu  of  rent,  and  gave  a  bond  conditioned  for  the 
performance  of  his  contract,  but  made  default  as  to  certain  other 
undertakings  on  his  part  and  surrendered  the  premises  before  the 
expiration  of  the  lease  and  before  the  time  when  the  taxes  for  a  cer- 
tain year  became  due  and  payable,  it  was  held  that  the  surrender 
released  the  lessee  and  his  surety  from  the  obligation  to  pay  such 
taxes  as  for  rent  accruing  but  not  completely  accrued  or  due,  as  the 
obligation  had  not  matured  at  the  time  of  the  surrender.**  When  the 
lessee  fails  to  pay  the  taxes  in  accordance  with  his  agreement  the 
lessor,  having  an  interest  as  owner  in  discharging  the  debt,  will,  on 
payment,  be  subrogated  to  the  rights  of  the  state  or  municipality 
against  the  lessee.** 

316.  Charges  for  Water  or  Light  Furnished  Demised  Premises 
Generally. — ^In  the  absence  of  a  statutory  provision  a  private  water  or 
light  company  has  no  lien  or  charge  upon  the  premises  to  which 
water  or  hght  is  furnished;  and  while  a  regulation  that  the  supply 
of  water  or  light  may  be  shut  ofiP  in  case  the  owner  of  the  building 
is  in  default  in  payment  of  charges  for  water  or  light  theretofore 
furnished  is  valid  and  enforceable  against  the  owner,  still,  as  a  charge 
for  water  or  light  furnished  a  prior  occupant  imposes  no  liability 
upon  a  subsequent  occupant,  a  water  or  light  company  is  not  justi- 
fied in  refusing  to  furnish  water  or  light  to  the  occupant  or  owner 
of  a  building  because  a  prior  occupant  or  owner  is  in  default  in  the 
payment  of  prior  charges;  and  a  regulation  of  a  water  or  light  com- 
pany attempting  to  impose  a  charge  upon  the  premises  so  as  to  afiPect 
the  right  of  subsequent  occupants  to  be  supplied  will,  unless  author- 
ized by  statute,  be  invalid  as  unreasonable.**  The  same  has  been 
held  to  be  true,  in  the  absence  of  statutory  sanction,  where  a  munici- 
pality is  engaged  in  supplying  water  or  light  to  its  inhabitants.*^    It 

11.  Note:  L.R.A.1915A  363.  27,  140  Pac.  1056,  L.R.A.1915A  242. 

12.  American  Bonding  Co.  of  Balti-  15.  Chicago  y.  Northwestern  Mut. 
more  v.  Pueblo  Inv.  Co.,  150  Fed.  17,  Life  Ins.  Co.,  218  111.  40,  75  N.  E.  803, 
80  C.  C.  A.  97,  10  Ann.  Cas.  357,  9  1  L.R.A.(N.S.)  770;  Merrimack  River 
L.R.A.(N.S.)  557.  See  infra,  par.  484,  Sav.  Bank  v.  Lowell,  162  Mass.  556,  26 
as  to  the  effect  of  surrender  on  liability  N.  E.  97,  10  L.R.A.  122;  Burke  v. 
for  subsequently  accruing  rent.  Water  Valley,  87  Miss.  732,  40  So. 

13.  Note :  17  Ann.  Cas.  1136.  See  820, 112  A.  S.  R.  468 ;  Parmer  v.  Nash- 
generally.  Subrogation.  ville,  127  Tenn.  509, 156  S.  W.'  189,  45 

14.  Turner  v.  Revere  Water  Co.,  171  L.R.A.  (N.S.)  240;  Linne  v.  Bredes,  43 
Mass.  329,  50  N.  E.  634,  68  A.  S.  R.  Wash.  540,  86  Pac.  858,  117  A.  S.  R. 
434,  40  L.R.A.  657;  State  v.  Albu-  1068,  11  Ann.  Cas.  238  and  note,  6 
querque  Water  Supply  Co.,  19  N.  M.  L.R.A. (N.S.)  707.    See  also  State  ▼. 
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is  held  that  a  tenant  of  a  building  is  himself  entitled  to  be  furnished 
with  water  and  light,  and  a  water  company  must  deal  with  him  as 
its  customer,  and  has  no  power  to  require  that  the  landlord  become 
responsible  for  the  charges,  or  consent  that  they  be  a  charge  on  the 
premises.^*  So  the  tenant  himself,  being  entitled  to  be  supplied,  is 
entitled,  as  regards  advance  payments,  to  a  receipt  for  his  payment 
directly  to  himself  and  to  have  the  amount  of  his  payment  credited 
to  himself  alone.*'  A  water  or  light  company  is  not  justified  in  refus- 
ing to  furnish  water  or  light  to  a  tenant  of  a  building  because  his 
landlord  or  prior  tenant  is  in  default  in  paying  for  water  theretofore 
furnished ;  *^  and  likewise  where  water  or  light  is  furnished  a  tenant, 
the  company  has  no  right  to  refuse  after  the  termination  of  the  ten- 
ancy to  furnish  water  or  light  to  the  landlord  or  his  subsequent 
tenants  because  the  prior  tenant  was  in  default  in  the  payment  for 
water  or  light  supplied  to  him;  in  other  words  the  charge  for  water 
or  light  furnished  a  tenant  does  not  create  any  charge  upon  the 
reversion  or  affect  the  duty  of  the  company  to  supply  the  landlord 
or  his  subsequent  tenants.**  On  the  other  hand,  a  statute  may  make 
the  charge  for  water  or  light  furnished  a  charge  upon  the  premises 
and  authorize  the  supply  to  be  shut  off,  in  case  there  has  been  default 
in  the  payment,  irrespective  of  a  change  in  the  ownership  or  occu- 
pation of  the  premises ;  *^  and  this  has  sometimes  been  done  in  the 
charter  of  a  municipality  in  cases  where  the  municipality  is  author- 
ized to  engage  in  the  supply  of  water  and  light  to  its  inhabitants,* 
and  it  has  been  expressly  determined  that  a  statute  making  a  land- 
lord liable  for  water  and  light  furnished  by  a  municipality  to  a 
tenant  is  not  unconstitutional  in  that  it  results  in  the  taking  of  prop- 
erty without  due  process  of  law  or  in  causing  one  person  to  pay  for 
the  debts  of  another.'    Under  such  a  provision  the  municipality  has 

Albuquerque   Water   Supply   Co.,   19  Farmer  v.  Nashville,  127  Tenn.  509, 

N.  M.  27,  140  Pac.  1056,  LR.A.1915A  156  S.  W.  189,  45  L.R.A.(N.S.)  240. 

242.  19.  Burke  v.  Water  Valley,  87  Miss. 

16.  State  V.  Butte  City  Water  Co.,  732,  40  So.  820,  112  A.  S.  R.  468; 
18  Mont.  199,  44  Pac.  966,  56  A.  S.  R.  Linne  v.  Bredes,  43  Wash.  540,  86  Pac. 
574,  32  L.R.A.  697;  Farmer  v.  Nash-  858,  117  A.  S.  R.  1068,  11  Ann.  Cas. 
ville,  127  Tenn.  509, 156  S.  W.  189,  45  238  and  note,  6  L.R.A.{N.S.)  707. 
L.R.A.(N.S.)    240;   Bourke  v.   Olcott  Note:  7  Ann.  Cas.  1017. 

Water  Co.,  84  Vt.  121,  78  Atl.  715,  20.  Turner  v.  Revere  Water  Co.,  171 

Ann.  Cas.  1912D  108,  33  LR.A.(N.S.;  Mass.  329,  50  N.  E.  634,  68  A.  S.  R. 

1015  and  note.  434,  40  L.R.A.   657;    State  v.  Albu- 

17.  State  V.  Butte  City  Water  Co.,  querque  Water  Supply  Co.,  19  N.  M. 
18  Mont.  199,  44  Pac  966,  56  A.  S.  R.  27,  140  Pac.  1056,  L.R.A.1915A  242. 
574,  32  L.R.A.  697.  1.  Kelsey  v.  Marquette,  113  Mich. 

18.  Turner  v.  Revere  Water  Co.,  171  215,  71  N.  W,  589,  37  L.R.A.  675. 
Mass.  329,  50  N.  E.  634,  68  A.  S.  R.  2.  East  Grand  Forks  v.  Luck,  97 
432,  40  L.R.A.  657;   State  v.  Albu-.Minn.   373,  107  N.  W.  393,  7  Ajm. 
querque  Water  Supply  Co.,  19  N.  M.  Cas.   1015  and  note,  6  L.R.A.(N.S.) 
27,  140  Pac.  1056,  L.R.A.1915C  242;  198  and  note.     See  also  Provident  Sav. 

821 


§  317  LANDLORD  AND  TENANT        16  R.  C.  L. 

been  held  justified,  where  default  has  been  made  in  the  payment  for 
water  or  light  furnished  a  tenant,  in  refusing,  after  the  termination 
of  the  tenancy,  to  furnish  water  or  light  to  ihe  landlord  or  his  sub- 
sequent tenants  unless  the  prior  charges  are  paid,'  or  entitled  to  hold 
the  premises  or  the  landlord  personally  liable  for  water  or  light  fur- 
nished the  tenant.*  Where  a  municipality  engaged  in  furnishing 
water  is  authorized  to  adopt  reasonable  rules  and  regulations  with 
respect  to  the  business  it  has  been  held,  as  regards  a  building  occu- 
pied by  many  tenants,  that  the  municipality  has  the  power  and  right 
to  treat  the  building  as  an  entirety,  and  cannot  be  required  by  the 
landlord,  where  there  is  a  single  service  pipe  from  the  street  main 
to  the  building  and  from  this  service  pipe  pipes  to  the  different  parts 
of  the  building  occupied  by  the  several  tenants,  to  collect  charges 
from  each  tenant  as  a  separate  consumer,  though  the  interior  piping 
is  arranged  with  shut  offs  to  the  different  parts  of  the  buildings  with 
locks  and  keys,  and  the  keys  are  tendered  to  the  municipality.*  On 
the  other  hand,  a  tenant  of  apartments  in  a  building  especially  of  the 
modem  class  has  been  held  entitled,  where  the  piping  of,  the  build- 
ing will  permit  this  to  be  reasonably  done,  to  require  water  to  be 
furnished  to  him  individually  and  on  his  own  responsibility ;  •  and 
where  a  water  company  dealt  with  a  tenant  of  part  of  a  building 
and  accepted  payment  in  advance  for  water  to  be  furnished  him,  it 
has  been  held  that  it  has  no  right  to  cut  off  his  water  supply  because 
another  tenant  of  the  building  is  in  default,  though  the  entire  build- 
ing was  furnished  through  a  single  service  pipe,  ami  the  supply  to 
the  defaulting  tenant  could  only  be  shut  off  by  an  interior  valve.' 
Other  authorities,  however,  sustain  the  right  of  a  water  company 
upon  the  return  of  advance  payments  to  nondefaulting  tenants  to 
shut  off  the  water  from  a  building  equipped  with  a  single  service  pipe 
in  case  of  the  default  of  other  tenants.® 

317.  Water  Charges  as  Affected  by  Covenant  as  to  Payment  of 
TaxeSy  etc. — The  fact  that  the  demised  premises  are  equipped  with 

Inst.  V.  Jersey  City,  113  U.  S.  506,  5  Note:  6  L.R.A.(N.S.)  198. 

S.  Ct.  612,  28  U.  S.  (L.  ed.)  1102,  up-  4.  Kelsey  v.  Marquette,  113  Mich, 

holding  a  statute  making  water  rents  215,  71  N.  W.  589,  37  L.R.A.  675; 

a  charge  on  the  premises  as  against  a  East  Grand  Forks  v.  Luck,  97  Minn, 

mortgagee  whose  mortgage  was  execut-  373,  107  N.  W.  393,  7  Ann.  Gas.  1015 

ed  after  the  enactment  of  the  statute,  and  note,  6  L.R.A.(N.S.)  198  and  note. 

3.  Turner  v.  Revere  Water  Co.,  171  5.  Kelsey  v.  Marquette,  113  Mich. 

Mass.  329,  50  N.  E.  634,  68  A.  S.  R.  215,  71  N.  W.  589,  37  L.R.A.  675. 

434,  40  L.R.A.  657   (referring  to  au-  6.  Notes:  61  L.R.A.  107  et  seq.;  33 

thorities   in   other   jurisdictions,    and  L.R.A.(N.S.)  1016. 

provisions  of  special  charters  of  mu-  7.  Jopling      v.      Bluefleld      Water 

nicipalities  and  public  service  corpora-  Works,  etc.,  Co.,  70  W.  Va.  670,  74  SZ- 

tions  in  Massachusetts);  State  v.  Al-  E.  943,  39  L.R.A.(N.S.)   814. 

buquerque  Water  Supply  Co.,  19  N.  8.  Notes:  61  L.R.A.  107;  39  L.B.A. 

M.  27,  140  Pac.  1056,  L.R.A.1915A  (N.S.)  816. 
242. 
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water  pipes  cpnnected  with  a  local  water  plant  operated  by  a  munici- 
pality or  a  private  company  does  not  impose  any  duty,  as  between 
the  lessor  and  the  lessee,  upon  the  lessor  to  pay  the  charges  for  water 
furnished  the  building.*  In  England  it  is  held  that  where  it  is 
necessary  that  leased  premises  shall  be  supplied  with  water  and  that 
the  supply  shall  be  furnished  by  the  local  water  board,  the  water 
rate  comes  within  a  covenant  in  the  lease  binding  the  lessor  to  pay 
"all  rates  and  taxes  payable  in  respect  of  the  demised  premises."  *® 
And  in  this  country  there  is  authority  for  the  position  that  where 
there  is  a  statute  by  virtue  of  which  water  rents  owing  a  municipality 
are  made  a  lien  on  the  property  by  law  and  are  collectible  in  the 
same  manner  as  ordinary  taxes,  a  tenant  who  covenants  to  pay  the 
"ordinary  and  yearly  taxes"  is  bound  to  pe\ff  such  water  rents,  as  they 
are  within  the  contemplation  of  his  covenant,  although  the  covenant 
is  made  prior  to  the  time  the  water  department  is  actually  established 
and  placed  in  operation.** 

318.  Federal  Questions;  Following  State  Decisions. — A  decision  of 
a  state  court  that  the  general  rule  making  the  landlord  responsible 
for  the  taxes  has  no  application  to  the  case  of  a  perpetual  lease- 
holder where  the  tenant  is,  in  effect,  the  virtual  owner  of  the  property 
and  entitled  to  its  use  forever  presents  no  federal  question  which  can 
be  reviewed  by  the  federal  supreme  court  on  writ  of  error.**  And 
a  ruling  of  the  highest  court  of  a  state  that,  under  the  policy  of  the 
state  law,  the  common  law  doctrine  of  an  implied  covenant  in  a  lease 
that  the  lessor  shall  pay  the  taxes  is  inapplicable  to  leases  of  tide 
lands  will  not  be  disturbed  by  the  federal  supreme  court  in  deter- 
mining on  writ  of  error  to  the  state  court  whether  the  contract  obli- 
gations of  the  state  toward  its  lessees  are  unconstitutionally  impaired 
by  the  subsequent  enactment  of  statutes  authorizing  the  assessment 
of  such  leaseholds  for  local  improvements  specially  benefiting  them, 
and  the  inclusion  of  them  within  local  improvement  districts.**  On 
the  other  hand,  whether  or  not  municipal  taxation  under  a  subse- 
quent statute  is  a  public  tax  within  the  meaning  of  a  covenant  by 
the  lessee  of  a  municipality  to  pay  the  "public  taxes"  which  shall 
become  due  on  the  land  is  a  question  which  the  federal  supreme  court 
will  determine  for  itself  on  writ  of  error  to  a  state  court  in  a  case 

9.  Sheldon   v.   Hamilton,  22   R.   L   U.  S.  472,  31  S.  Ct.  465,  55  U.  S.  (L. 
230,  47  Atl.  316,  84  A.  S.  R.  839.  ed.)  548,  affirming  108  Va.  28,  61  S. 

Note :  8  Ann.  Cas.  112.  E.  867,  128  A.  S.  R.  940,  35  L.R.A. 

See  supra,  par.  211.  (N.S.)  167. 

10.  Bourne  v.  Salmon,  [1907]  1  Ch.  13.  Trimble  v.   Seattle,   231   U.    S. 
(Eng.)  616,  8  Ann.  Cas,  110  and  note.  683,  34  S.  Ct.  218,  58  U.  S.  (L.  ed.) 

11.  Notes :  8  Ann.  Cas.  110 ;  15  Eng.  435. 
Rul.  Cas.  714. 

12.  J.  W.  Perry  Co.  v.  Norfolk,  220 
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involving  the  question  of  the  impairment  of  contract  obligations  by 
the  enforcement  of  the  tax.^* 

XIV.   ASSIQNHBNT  OF  LbASBHOLD 

What  Constitutes  an  Assignment 

319.  In  General. — An  assignment  by  a  lessee  is  a  transaction  by 
which  he  transfers  his  entire  interest  in  the  demised  premises  or  a 
part  thereof  for  the  unexpired  term  of  the  original  lease.**  The  form 
of  such  transaction  is  immaterial,  its  character  in  law  being  determined 
by  its  legal  efiFect.**  For  instance,  though  the  transaction  between 
the  lessee  and  a  third  person  is  in  the  form  of  a  lease,  it  may  neverthe- 
less operate  as  an  assignment  as  between  the  original  lessor  and  such 
third  person.*'  So  a  conveyance  of  leased  premises  by  the  lessee  to 
one  having  notice  of  the  lease  operates  merely  as  an  assignment  of 
the  term,  and  if  the  assignee  goes  into  possession  he  will  be  liable  to 
the  lessoir  for  the  rent  reserved  in  the  lease.  An  assignment  may  take 
plax!e  by  operation  of  law  as  well  as  by  the  voluntary  act  of  the  parties. 
Thus  a  purchaser  at  a  sale  on  execution  of  a  leasehold  estate  stands 
in  the  position  of  an  assignee  in  law  of  such  estate,  with  substantially 
the  same  rights  and  liabilities  as  if  it  had  been  voluntarily  assigned 
to  him  by  the  lessee.**  It  has  been  held  that  a  contract  between  rail- 
road companies,  one  of  which  holds  a  railroad  under  a  lease  although 
called  a  lease,  cannot  be  construed  as  an  assignment  of  the  railroad 
lease  which  will  transfer  liability  on  the  covenants  of  the  original 
lease  when  it  does  not  bind  the  party  acquiring  possession  of  the  road 
to  pay  any  rent  unconditionally,  but  only  to  pay  out  of  the  earnings 
of  the  road  so  far  as  they  will  suffice  certain  fixed  charges  which  the 
original  lessee  had  already  assumed,  and  to  pay  over  any  surplus  as 
directed  by  the  board  of  directors  of  such  lessee  while  the  latter  retains 
all  the  substantial  and  beneficial  interest  in  the  road.** 

14.  J.  W,  Perry  Co.  v.  Norfolk,  220  Okla.   553,   133  Pac.   64,  Ann.   Cas. 
U.  S.  472,  31  S,  Ct.  465,  55  U.  S.  (L.  1915C     394;     49    L.R.A.(N.S.)     69; 
ed.)  648,  affirming  108  Va.  28,  61  S.  Davis  v.  Vidal,  106  Tex.  444,  151  S. 
E.  867,  128  A.  S.  R.  940,  35  L.R.A.  W.  290,  42  L.R.A.(N.S.)    1084. 
(N.S.)  167.  Note :  7  Ann.  Cas.  539. 

15.  Craig  V.  Summers,  47  Minn.  189,  17.  Note:  51  Am.  Dec.  306.  And 
49  N.  W.  742,  15  L.R.A.  236;  Childs  see  infra,  par.  320,  as  to  the  distinction 
V.  Clark,  3  Barb.  Ch.  (N.  Y.)  52j  49  between  an  assignment  and  a  sublease. 
Am.  Dec.  164.  18.  Note :  10  A.  S.  R.  558.    See  in- 

Note :  10  A.  S.  R.  558.  f ra,  par.  363,  as  to  the  general  liability 

16.  Craig  v.  Summers,  47  Minn.  189,  for  rent  of  a  purchaser  of  a  leasehold 
49  N.  W.  742,  15  L.R.A.  236 ;  St.  Jo-  estate  at  a  judicial  sale. 

seph,  etc.,  R.  Co.  v.  St.  Louis,  etc.,  R.  19.  St.  Joseph,  etc.,  R.  Co.  v.  St. 
Co.,  135  Mo.  173,  36  S.  W.  602,  33  Louis,  etc.,  R.  Co.,  135  Mo.  173,  36  S, 
L.R.A.    607;    Holden   v.   Fidwell,   37   W.  602,  33  LJB.A.  607. 
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320.  Assignment  and  Sublease  Distinguished. — ^According  to 
numerous  decisions  the  same  instrument  may  in  law  create  an  assign- 
ment of  the  term,  as  between  the  original  lessor  and  the  assignee,  and 
also  the  relation  of  landlord  and  tenant  between  the  parties  to  the 
second  demise,*^  but  this  is  the  result  of  contract  only,  and  not  con- 
clusive on  the  original  lessor,  who  comes  into  privity  of  estate  by 
reason  of  the  grant  or  assignment  of  the  whole  term.^  Other  cases, 
however,  do  not  recognize  this  distinction,  and  treat  the  transaction, 
even  as  between  the  parties,  according  to  its  legal  effect  as  an  assign- 
ment if  the  entire  interest  of  the  lessee  in  the  term  is  transferred,  and 
determine  their  respective  rights  upon  the  basis  of  an  assignment, 
though  it  is  in  the  form  of  a  lease.^  As  regards  the  original  lessor,  the 
criterion  for  determining  whether  a  transaction  in  the  form  of  a 
lease  constitutes  an  assignment  or  a  sublease  is  whether  the  entire 
interest  in  the  term  is  transferred,  without  a  reversion  being  retained 
by  the  original  lessee;  •  and  it  has  been  said  that  by  the  word  'Herm,'' 
as  used  in  the  statement  of  this  principle  of  law,  is  meant  something 
more  than  the  mere  time  for  which  the  lease  is  given ;  and  the  instru- 
ment must  convey  not  only  the  entire  time  for  which  the  lease  runs, 
but  the  entire  estate  or  interest  conveyed  by  the  lease.*    The  rule 

20.  Sexton  v.  Chicago  Storage  Co.,  S.  W.  602,  33  L.R.A.  607;  Childs  v. 
120  111.  318,  21  N.  E.  920,  16  A.  S.  R.  Clarke,  3  Barb.  Ch.  (N.  Y.)  62,  49 
274  J  Craig  v.  Summers,  47  Minn.  189,  Am.  Dec.  164;  Post  v.  Kearney,  2  N. 
49  N.  W.  742,  15  L.RA.  236;  Post  v.  Y.  394,  51  Am.  Dec,  303  and  note; 
Kearney,  2  N.  Y.  394, 61  Am,  Dec.  303 ;  Bedford  v.  Terhnme,  30  N.  Y.  453,  86 
Van  Rensselaer  v.  Hays,  19  N.  Y.  68,  Am.  Dec.  394;  Collins  v.  Hasbrouck, 
75  Am.  Dec.  278 ;  Stewart  v.  Long  56  N.  Y.  157, 15  Am.  Rep.  407 ;  Stew^ 
Island  R.  Co.,  102  N.  Y.  601,  8  N.  E.  art  y.  Long  Island  R.  Co.,  102  N.  Y. 
200,  55  Am.  Rep.  844.  See  also  Unit-  601,  8  N.  E.  200,  55  Am.  Rep.  844 ; 
ed  States  v.  Hickey,  17  Wall.  9,  21  U.  Holden  v.  TidweU,  37  Okla.  553,  133 
S.  (L.  ed.)  559.  Pae.   54,   Ann.    Cas.   1915C   39^   49 

Notes:  42  L.R.A.(N.S.)  1084;  7  L.R.A.(N.S.)  369;  Davis  v.  Vidal,  106 
Ann.  Cas.  539.  Tex.  444,  151  S.  W.  290,  42  L.R.A. 

1.  Sexton  V.  Chicago  Storage  Co.,  (N.S.)  1084;  Weander  v.  Claussen 
129  111.  318,  21  N.  E.  920,  16  A.  S.  R.  Brewing  Assn.,  42  Wash.  226,  84  Pae. 
274;  Craig  v.  Summers,  47  Minn.  189,  735,  114  A.  S.  R.  110,  7  Ann.  Cas. 
49  N.  W.  742,  15  L.R.A.  236.  536 ;  Beardman  v,  Wilson,  L.  R.  4  C. 

2.  Weander  v.  Claussen  Brc^ving  P.  57,  38  L,  J.  C.  PI.  91, 19  L.  T.  N.  S. 
Assn.,  42  Wash.  226,  84  Pae.  735,  114  282,  17  W.  R.  54,  15  Eng.  Rul.  Cas. 
A.  S.  R.  110,  7  Ann.  Cas.  536.  497. 

Note:  42  L.R.A.(N.S.)  1085.  Notes:  15  Am.  Dec.  545;  86  Am. 

3.  Blumenberg  v.  Myres,  32  Cal.  93,  Dec.  405;  10  A.  S.  R.  558;  117  A.  S. 
91  Am.  Deo.  560;  Sexton  v.  Chicago  R.  97;  14  L.R.A,(N.S.)  1200;  7  Ann. 
Storage  Co.,  129  111.  318,  21  N.  E.  920,  Cas.  537;  15  Eng.  Rul.  Cas.  500. 

16  A.  S.  R.  274 ;  Liebsehutz  v.  Moore,       4.  Davis  v.  Vidal,  105  Tex.  444,  151 
70  Ind.  142,  36  Am.  Rep.  182;  Mc-   S.  W.  290,  42  L.R.A.(N.S.)  1084. 
Neil  V.  Kendall,  128  Mass.  245,  35  Am. 
Rep.  373;  St.  Joseph,  etc.,  R.  Co.  ▼. 
St.  Louis,  etc.,  R.  Co.,  135  Mo.  173,  36 
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that  there  will  be  an  assignment  when  the  lessee  transfers  the  whole 
of  his  term  applies  as  well  when  but  part  of  the  leased  premises  is 
the  subject  of  transfer  as  when  the  whole  is  conveyed,  since  tlie  di$- 
tinction  between  an  assignment  and  a  sublease  depends  upon  ih0 
quantity  of  interest  and  not  upon  the  extent  of  the  premises  trans- 
ferred.* To  state  the  test  in  a  slightly  different  manner,  if  the  instru- 
ment is  of  such  character  by  its  terms  and  conditions  that  a  reversion- 
ary interest  by  construction  remains  in  the  grantor  of  the  property,  he 
becomes  the  landlord  and  the  grantee  the  tenant.  The  tenant  who 
parts  with  the  entire  term  embraced  in  his  lease  becomes  an  assignor 
of  the  lease,  and  the  instrument  is  an.  assignment;  but  where  the 
tenant,  by  the  terms,  conditions,  or  limitations  in  the  instrument, 
does  not  part  with  the  entire  term  granted  him  by  his  landlord,  so 
that  there  remains  in  him  a  reversionary  interest,  the  transaction  is 
a  subletting,  and  not  an  assignment.*  It  has  also  been  said  that  an 
assignment  creates  no  new  estate  but  transfers  an  existing  estate  into 
new  hands ;  while  an  under-lease  creates  a  perfectly  new  estate.'  Where 
after  a  sublease  for  a  part  of  the  unexpired  term  of  the  original  lease 
the  original  lessee  and  the  sublessee  enter  into  an  agreement  that  the 
sublease  shall  be  extended 'for  the  full  term  of  the  original  lease,  the 
transaction  becomes  an  assignment;®  but  where  the  instrument  in 
the  form  of  a  lease  is  for  a  less  period  than  the  unexpired  term  of  the 
original  lease,  the  fact  that  it  contains  a  provision  authorizing  its 
extension  for  the  whole  unexpired  period  of  the  term  will  not  prevent 
it  from  being  a  sublease  and  not  an  assignment,  so  long  as  such 
privilege  of  extension  has  not  been  exercised.*  It  has  been  held  that 
where  a  lessee  leases  a  part  of  the  premises  to  another,  for  the  remainder 
of  his  term,  with  easements  in  the  other  part,  this  is  an  under-lease, 
and  not  an  assignment,  since  to  constitute  an  assignment  by  a  lessee 
of  the  whole,  or  of  &  specific  part  of  his  leasehold  estate,  the  entire 
interest  of  the  lessee  in  all  the  premises  included  in  the  assignment 
must  pass  to  the  assignee.*® 

321.  Effect  of  Provision  for  Redelivery  of  Possession. — Where  the 
transaction  is  in  the  form  of  a  lease  and  is  for  the  entire  unexpired 
period  of  the  original  lease,  the  authorities  are  not  dear  as  to  the 
effect  of  a  provision  therein  for  the  redelivery  of  the  possession  to  the 
original  lessee  at  the  expiration  of  the  term.**  Some  of  the  authorities 
take  the  view  that  a  provision  for  the  redelivery  of  the  possession  to 
the  original  lessee  on  the  last  day  of  the  term  renders  the  transaction 

5.  Note:  7  Ann.  Cas.  538.  9.  Collins  ▼.  Hasbrouck,  56  N.  Y. 

6.  Davis  V.  Vidal,  105  Tex.  444,  151  157,  15  Am.  Rep.  407. 

S.  W.  290,  42  L.R.A.(N.S.)  1084.  10.  McNeil  v.  Kendall,  128  Mass. 

7.  Collins  V.  Hasbrouck,  56  N.  Y.   245,  35  Am.  Rep.  373. 

157,  15  Am.  Rep.  407.  11.  Craig  v.  Summers,  47  Minn.  ISP, 

8.  Blumenberg  v.  Myres,  32  Cal.  93,  49  N.  W.  742,  15  L.R.A.  236. 
91  Am.  Dec.  560. 
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a  sublease  and  not  an  assignment;^^  but  others  hold  that  if  tlie  trans- 
action is  in  the  form  of  a  lease  for  the  entire  period  of  the  unexpired 
term  of  the  original  lease,  it  is  to  be  regarded  as  an  assignment  and 
not  a  sublease,  though  the  instrument  contains  a  provision  for  the 
surrender  or  redelivery  of  the  possession  to  the  original  lessee  at  the 
end  of  the  term.^' 

322.  Effect  of  Reservation  of  Rent  and  Power  of  Re-entry, — ^The 
introduction  into  an  instrument  in  the  form-  of  a  lease  of  a  reservation 
of  rent  will  not  change  the  legal  operation  of  the  instrument  as  an 
assignment  if  the  lessee  parts  with  his  entire  interest  in  the  term.^* 
The  authorities  are  not  in  accord,  however,  with  respect  to  the  effect 
of  the  reservation  of  a  power  of  re-entry  as  the  retention  of  a  rever- 
sionary interest  sufficient  to  render  the  transaction  a  sublease  rather 
than  an  assignment.^*^  There  is  considerable  authority,  especially 
in  this  country,  to  the  effect  that  if  the  instrument  contains  a  power 
of  re-entry  for  breach  of  the  covenants  and  conditions  therein,  though 
it  is  for  the  full  unexpired  period  of  the  original  lease,  it  is  a  sublease 
and  not  an  assignment.**  This  view  is  based  upon  the  idea  that  the 
reservation  in  the  instrument  of  the  right  of  re-entry  is  a  contingent 
reversionary  interest  in  the  premises  resulting  from  the  conveyance 
of  an  estate  upon  a  condition  subsequent,  where  there  has  been  an 
infraction  of  such  condition.^'  The  generally  acc^ted  view,  however, 
is  that  the  reservation  of  a  power  of  re-entry  is  not  sufficient  to  prevent 
the  transaction  from  being  an  assignment.^* 

12.  Post  V.  Kearney,  2  N.  Y.  394,  an  instrument  reserving  a  right  of  re- 
51  Am.  Dec.  303 ;  Collins  v.  Hasbrouck,  entry,  leased  to  C  not  his  whole  estate 
56  N.  Y.  157,  15  Am.  Rep.  407.  in  a  portion  of  the  premises,  but  a 

Notes:  51  Am.  Dec.  306;  117  A.  S.  portion  of  his  entire  estate  in  part  of 

R.  97;  7  Ann.  Cas.  540.  the  premises,  it  was  held  that  this  in- 

13.  Sexton  v.  Chicago  Storage  Co.,  strument  was  not  an  assignment  of 
129  111.  318,  21  N.  E.  920,  16  A.  S.  R.  the  original  lease,  and  that  therefore 
274.  a  purchaser  upon  levy  and  sale  of  B's 

Notes:  51  Am.  Dec.  306;  117  A.  S.  leasehold    estate    could    recover    rent 

R.  97;  7  Ann.  Cas.  540.  from  C. 

14.  Sexton  v.  Chicago  Storage  Co.,  17.  Davis  v.  Vidal,  105  Tex.  444, 151 
129  111.  318,  21  N.  E.  920,  16  A.  S.  R.  S.  W.  290,  42  L,R.A.(N.S.),  1084. 
274;  St.  Joseph,  etc.,  R.  Co.  v.  St.  18.  Sexton  v.  Chicago  Storage  Co., 
I^uis,  etc.,  R.  Co.,  135  Mo.  173,  36  S.  129  111.  318,  21  N.  E.  920,  16  A.  S.  R. 
\V.  602,  33  L.R.A.  607;  Holden  v.  Tid-  274;  Craig  v.  Summers,  47  Minn.  189, 
well,  37  Okla.  553,  133  Pac.  54,  Ann.  49  N.  W.  742,  15  L.R.A.  236;  St.  Jo- 
Cas.  1915C  394,  49  L.R.A.(N.S.)  369.  seph,  etc.,  R.  Co.  v.  St.  Louis,  etc.,  R. 

Note :  7  Ann.  Cas.  539.  Co.,  135  Mo.  173,  36  S.  W.  602,  33 

15.  Note:42L.R.A.(N.S.)  1084.  L.R.A.  607;   Stewart  v.  Long  Island 

16.  Davis  V,  Vidal,  105  Tex.  444,  R..  Co.,  102  N.  Y.  601,  8  N.  E.  200,  55 
151  S.  W.  290,  42  L.R.A.(N.S.)  1084.  Am.  Rep.  844,  distinguishing  Collins 

Notes:  42  L.R.A.(N.S.)  1087;  7  v.  Hasbrouck,  56  N.  Y.157,  15  Am. 
Ann.  Cas.  540.  Rep.  407,  and  disapproving  as  dictum 

In  McNeil  v.  Kendall,  128  Mass.  245,  expression  therein ;  Weander  v. 
35  Am.  Rep.  373,  where  B,  a  lessee,  bv    Claussen    Brewing    Assn.,    42    Wash. 
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Oeneral  Right  to  Assign  and  Requisites  of  Assignment 

323.  Right  to  Assign  Generally. — ^As  a  general  rale,  the  power  of 
assignment  is  incident  to  the  estate  of  a  lessee,  unless  it  is  restrained 
by  Sie  terms  of  the  lease.^'  Though  a  lease  is  necessarily  a  contract, 
yet  it  is  a  contract  which  creates  an  estate,  and  by  the  common  law 
an  estate  is  assignable,  although  a  contract  is  not  so,*®  and  the  power 
to  assign  exists  without  the  word  ^'assigns"  in  the  lease.^  So  it  is 
held  that  under  an  agreement  for  a  lease  the  lessor  is  not,  without 
express  stipulation,  entitled  to  a  covenant  restraining  alienation  with- 
out license  as  a  proper  and  usual  covenant.*  As  heretofore  seen,  a 
lease  for  a  term  of  years  is  personal  property  which  passes  to  the 
personal  representative  of  the  lessee  upon  his  death,*  and  if  the 
personal  representative  enters  or,  which  amounts  to  the  same  thing, 
receives  the  rents  and  profits,  he  l3ecomes  liable  as  an  assignee  in  law.^ 
The  fact  that  the  rent  reserved  is  a  share  of  the  crops  to  be  raised 
on  the  demised  premises  does  not,  it  has  been  held,  restrict  the  right  of 
the  lessee  to  assign,  but  in  some  jurisdictions  the  view  is  taken  that 
a  lease  of  land  upon  shares,  including  the  use  of  buildings,  farm 
implements,  stock  and  other  personal  property,  is  a  personal  contract, 
and  not  assignable  without  the  consent  of  the  lessor,  because  the 
amount  to  be  received  by  the  lessor  and  the  caxe  of  the  property 
depend  upon  the  character,  industry  and  skill  of  the  lessee.*  A 
tenant  at  will  has  no  assignable  estate,*  and  it  has  been  settled  from 

226,  84  Pac.  735,  114  A.  S.  B.  110,  7  Am.  Dec  391;  Cooney  v.  Hayes,  40 

Ann.  Caa.  536.  Vt.  478,  94  Am.  Dec  425. 

Notes:  117  A.  S.  B.  97;  42  L.R.A.  Note:  10  A.  S.  R.  557. 

(N.S.)  1087;  7  Ann.  Caa.  540;  15  Eng.  2.  Church  v.   Brown,   15  Ves.   Jr. 

Rul.  Cas.  500.  258,  10  Rev.  Rep.  74,  15  Eng.  Rul. 

19.  Robinson  v.  Perry,  21  Ga.  183,  Cas.  688;  Hampshire  v.  Wiekens,  7 
68  Am.  Dec  455;  Gamer  v.  Byard,  23  Ch.  D.  555,  47  L.  J.  Ch.  243,  38  L.  T. 
Ga.  289,  68  Am.  Dec.  527;  Dougherty  N.  S.  408,  26  W.  R.  491,  15  Eng.  RuL 
v.  Matthews,  35  Mo.  520,  88*  Am.  Dec.  Cas.  699.  As  to  agreement  for  leases 
126;  Barbee  v.  Greenberg,  144  N.  C.  generally,  see  supra,  par.  24  et  seq. 
430,  57  S.  E.  125,  12  Ann.  Cas.  967;  3.  See  supra,  par.  8. 

Meyer  v.  Livesley,  45  Ore.  487,  78  Pac  4.  In  re  Galloway,  21  Wend.  (N.  Y.) 

670,   106   A.    S.   R.   667;   Cooney   v.  32,  34  Am.  Dec.  209.     See  infra,  par. 

Hayes,  40  *Vt.  478,  94  Am.  Dec  425;  359,  as  to  the  liability  of  an  executor  or 

Wainwright  v.  Bankers,  etc.,  Co.,  112  administrator  for  rent  as  the  assignee 

Va.   630,  72   S.   E.   129,   Ann.    Cas.  of  a  lease 

1913B  887;  Cupples  v.  Level,  54  Wash.  5.  Randall  v.  Chubb,  46  Mich.  311,  9 

299,  103  Pac  430,  23  L.R.A.(N.S.)  N.  W.  429,  41  Am.  Rep.  165;  Meyer  v. 

519 ;  Church  v.  Brown,  15  Ves.  Jr.  258,  Livesley,  45  Ore.  487,  78  Pac  670,  106 

10  Rev.  Rep.  74,  15  Eng.  Rul.  Cas.  A.  S.  R.  667;  Myer  v.  Roberts,  50  Ore. 

688.  81,  89  Pac.  1051,  126  A.  S.  R.  733,  15 

Notes:  10  A.  S.  R.  557;  Ann.  Cas.  Ann.  Cas.  1031,  12  L.R.A.(N.S.)  194. 

1913B  889.    '  See  also  Tipton  v.  Martzell,  21  Wash. 

20.  Gamer  v.  Byard,  23  Ga.  289,  278,  57  Pac  806,  75  A.  S.  B.  838. 
08  Am.  Dec.  527.  Note:  10  A.  S.  R.  560. 

1.  Spear  v.  Fuller,  8  N.  H.  174,  28       6.  McLeran  v.  Benton,  73  Cal.  329, 
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ftn  early  date  that  if  he  attempts  to  rent  or  let  he  terminates  and 
relinquishes  his  estate.^  A  privilege  given  the  lessee,  in  a  lease  of 
the  ^basement  and  first  floor  of  a  building  for  business  purposes,  to 
maintain  signs  on  the  roof  or  top  of  the  building,  if  Uiey  do  not 
interfere  with  the  rights  of  other  tenants,  has  been  held  personal 
to  the  lessee  to  advertise  his  business  and  cannot  be  conferred  by 
him  on  another  for  the  purpose  of  advertising  a  different  business.^ 

324.  Creation  of  Life  Estate  and  Remainders  Out  of  Leasehold 
Estate. — ^Under  the  modem  doctrine  a  remainder  in  personal  chattels 
dependent  upon  a  life  estate  may  be  created  by  grant  or  devise  and 
the  interest  so  created  will  be  protected  in  chancery ;  so  a  reservation 
by  the  donor  of  personal  property  of  the  use  of  the  property  during 
his  life  is  held  valid.*  A  leasehold  interest,  though  it  be  a  chattel 
real,  is  still  personal  estate,  and  there  is  no  substantial  reason  why 
this  particular  species  of  personal  property  should  be  excluded  from 
the  operation  of  the  rule  now  recognized  as  governing  personal  prop- 
erty generally.  So  it  has  been  held  that  there  is  no  principle  which 
will,  or  ought  to,  prevent  the  application  to  leasehold  estates  of  the 
doctrine  which  sustains  the  creation  by  deed  of  a  life  estate  in  personal 
chattels  with  a  remainder  over,  and  that  this  may  be  done  whether 
the  property  be  given  for  life  with  remainder  over,  or 'whether  the 
property  be  given  and  a  mere  use  for  the  donor's  benefit  during  life 
be  reserved — there  being  no  substantial  difference  between  these  two 
modes  of  doing  the  same  thing.^^ 

325.  Requisites  of  Assignment. — ^An  assignment  of  a  term  for 
years  is  governed  generally  by  the  rules  applicable  to  the  sale  of  per- 
sonal property.^*  A  delivery  of  possession  of  property  sold  is  not 
essential  to  the  consummation  of  the  contract  of  sale,  and  the  conse- 
quent passing  of  title,  in  the  case  of  a  specific  identified  chattel,  unless 
the  parties,  by  their  contract,  have  made  such  delivery  essential ;  ^^ 
and  so  an  assignment  of  a  term  may  be  effectual  between  the  parties 
to  pass  the  title  to  the  leasehold,  witiout  an  actual  delivery  of  posses- 
sion of  the  premises,^'  though  to  constitute  a  complete  and  valid 
assignment  there  must  be  an  acceptance  thereof  by  .the  assignee.^* 
In  case  of  a  partial  assignment  a  description  of  the  premises  as  being 

14  Pac.  879,  2  A.  8.  B.  814;  Doak  v.  16  Atl  112,  1  L.R.A.  638. 

Donelson,   2   Yerg.    (Tenn.)    249,   24  11.  J.  S.  Potts  Drug  Co.  v.  Bene- 

Am.  Dec.  485.  diet,  156  Cal.  322,  104  Pac.  432,  25 

Note:  10  A.  S.  R.  568.  L.R.A.(N.S.)  609. 

7.  McLeran  v.  Benton,  73  Cal.  329,  12.  See  Sales. 

14  Pac.  879,  2  A.  S.  R.  814^  13.  J.  S.  Potts  Drug  Co.  v.  Benedict, 

8.  Forbes  v.  Gorman,  159  Mich.  291,   156  Cal.  322,  104  Pac.  432,  25  L.R.A. 
123  N.  W.  1089,  134  A.  S.  R.  718,  25    (N.S.)  609. 

L.R.A.(N.S.)  318.  14.  Macfarland  v.   Heim,   127  Mo. 

9.  See  Life  Estates  ;  Remainders.   327,  29  S.  W.  1030,  48  A.  S.  R.  629. 

10.  Culbreth  v.  Smith,  69  Md.  450, 
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''seventy  acres  of  the  southerly  side  of  the  said  demised  premises,  of 
equal  value,  by  the  acre,  with  the  rest,"  has  been  held  sufficient.*' 
In  the  absence  of  statute  to  the  contrary  as  between  two  unrecorded 
assignments  of  the  same  lease,  the  one  first  executed  has  priority,** 
and  though  a  lease  prohibits  an  assignment  without  the  lessor's  con- 
sent, it  seems  that  an  assignment  without  the  consent  of  the  lessor 
will  have  priority  over  a  subsequent  assignment  with  the  lessor's 
consent.*'  It  has  been  held  that  a  lease  yet  to  run  for  more  than 
three  years  is  a  conveyance  of  such  an  interest  in  lands  as  to  make 
real  estate  recording  laws  applicable  to  an  assignment  of  such  lease 
as  security  for  a  debt,  and  that  under  a  provision  making  such  unre- 
corded conveyances  invalid  as  against  subsequent  purchasers,  a  pur- 
chaser of  such  a  term,  without  notice  of  a  prior  unrecorded  transfer, 
is  entitled  to  priority,  if  he  complies  with  the  requirements  of  the 
statute  so  as  to  entitle  him  to  its  protection,  though  if  the  rule  also 
prevails  that  to  entitle  a  subsequent  purchaser  to  priority  his  transfer 
must  be  first  recorded,  a  purchaser  whose  transfer  was  not  recorded 
is  not  entitled  to  protection  against  the  prior  unrecorded  transfer  of 
the  term.*®  The  use  by  an  assignee  of  a  fictitious  name  does  not 
prevent  the  assignment  from  being  valid  and  effectual,  in  accordance 
with  the  general  rule  that  a  conveyance  to  a  grantee  by  a  fictitious 
name  as  distinguished  from  an  attempt  to  convey  to  a  fictitious  grantee 
13  good.*'  The  appointment  of  an  administrator  de  bonis  non  and 
the  distribution  by  him  to  the  remainderman  are  not  necessary  to 
vest  in  him  title  to  a  leasehold  bequeathed  to  the  executor  for  life 
with  remainder  over,  where  the  executor  distributes  the  life  estate  to 
himself  in  his  accounts,  which  are  approved  by  the  probate  court, 
and  dies  without  actually  distributing  the  remainder.*^  This  is  in 
accordance  with  the  general  rule  that  the  distribution  or  delivery  of 
property  to  a  legatee  or  devisee  who  has  a  life  estate  therein  inures 
to  the  benefit  of  the  remainderman ;  and,  upon  the  termination  of  the 
life  estate,  the  title  and  right  of  possession  vest  absolutely  in  the 
remainderman  without  any  action  on  the  part  of  the  executor  or 
administrator.* 

15.  Van  Rensselaer  v.  Bradley,  3  to  the  general  operation  and  effect  of 
Denio  (N.  Y.)  135,  45  Am.  Dec.  451.    the  recording  acts  relating  to  trans- 

16.  Grouse    v.    Michell,    130    Mich,   fer  of  property,  see  Records. 

347,  90  N.  W.  32,  97  A.  S.  R.  479.  19.  Hartman  v.  Thompson,  104  Md.  | 

17.  Grouse  v.  Michell,  130  Mich.  389,  65  Atl.  117,  118  A.  S.  R.  422,  10 
347,  90  N.  W.  32,  97  A.  S.  R.  479.  As  Ann.  Gas.  92.  And  see  Dbbsds,  vol.  8, 
to  the  rule  that  as  between  the  assignee  p.  958. 

and  the  lessee  an  assignment  is  valid  20.  Gream  v.  McMahon,  106  Md. 
though  the  lease  prohibits  the  lessee  507,  68  Atl.  265,  14  L.R.A.(N.S.)  798, 
from  assigning,  see  infra,  par.  326.  1.  Note:  14  L.R.A.(N.S.)  98.    And 

18.  Grouse    v.    Michell,    130    Mich,  see  Remainders;  Wills. 
347,  90  N.  W.  32,  97  A.  S.  R.  479.    As 
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Restrictions  on  Right  to  Assign 

326.  In  General. — In  case  of  the  creation  of  fee  simple  estates,  it 
has  been  settled  from  an  early  date  that  a  general  restriction  against 
the  power  of  alienation  is  void.^  And  this  has  been  held  true  in  the 
case  of  a  lease  in  fee  with  the  reservation  of  rent.*  On  the  other 
hand,  though  it  has  been  said  that  a  covenant  in  a  lease  for  a  term 
of  years  not  to  assign  is  against  public  policy  and  void,*  it  is  almost 
universally  held  that  such  a  restriction  is  valid;  it  is  reasonable  that 
a  lessor  should  exercise  his  judgment  with  respect  to  the  person  to 
whom  he  trusts  the  management  of  his  lands,  and  it  is  on  the  ground 
that  a  lessor  continues  to  be  the  owner  that  he  has  the  right  if  he 
pleases  to  reserve  the  privilege  of  determining  who  shall  occupy  his 
land.*  A  covenant  against  assignment  without  consent  of  the  lessor 
18  not  affected  by  a  subsequent  agreement  that  the  contract  shall  inure 
to  and  bind  the  personsd  representatives,  successors,  and  assigns  of 
the  several  parties.*  An  express  restriction  against  an  assignment 
does  not  render  an  assignment  void  as  between  the  lessee  and  the 
assignee,  and  as  between  such  parties,  it  is  still  effectual  to  carry  the 
interest  of  the  lessee,  subject  to  whatever  rights  the  lessor  may  have 
for  breach  of  the  restriction.'  It  has  been  held  that  an  injunction 
will  be  granted  to  prevent  a  threatened  breach  of  a  covenant  not 
to  assign.* 

327.  Stattttory  Restrictions. — In  some  jurisdictions  statutes  have 
been  enacted  prohibiting  generally  or  qualifiedly  the  assignment  of 
leasehold  estates  without  the  consent  of  the  lessor.*    It  has  been  held 

.  that  an  assignment  of  a  lease  providing  for  a  term  of  one  year,  with 
the  option  on  the  part  of  the  lessee  to  renew  from  year  to  year  for  five 
years,  does  not  violate  a  statute  prohibiting  the  assignment,  without 
the  lessor's  written  consent,  of  a  term  not  exceeding  two  years,  as 
such  option  transferred  the  term  into  a  lease  for  more  than  one  yeax.^* 
And  it  has  also  been  decided  that  an  assignment  of  a  lease  granted 
for  a  term  of  two  years  or  Aiore,  although  less  than  two  years  of  the 
original  term  remains  after  the  date  of  the  assignment,  does  not 

2.  See  Deeds,  vol.  8,  p.  1113  et  seq.;  L.R.A.(N.S.)  1066. 
Estates,  vol.  10,  p.  651.  Note :  Ann.  Cias.  1913B  890. 

3.  De  Peyster  v.  Michael,  6  N.  Y.  7.  J.   S.  Potts   Drug  Co.  v.  Bene- 
467,  67  Am.  Dec.  470.  diet,  156  Cal*  322,  104  Pac.  432,  25 

4.  Note:  15  Eng.  Rul.  Cas.  581.  L.R.A.(N.S.)  609;  Spear  v.  Fuller,  8 

5.  De  Peyster  v.  Michael,  6  N.  Y.  N.  H.  174,  28  Am.  Dec.  391. 

467,  57  Am.  Dec.  470.  8.  McEacham  v.  Colton,  [19021  A. 

Note:  57  Am.  Dec.  496.  C.  104,  71  L.  J.  P.  C.  20,  2  British 

And  see  generally   the   cases  cited  Rul.  Cas.  798. 

throughout  this  section  wherein  the  va-  9.  Note:  14  L.R.A.(N.S.)  1205. 

lidity  of  such  restriction  is  assumed.  10.  Note:  14  L.R.A.(N.S.)  1205.  As 

6.  German-American   Sav.  Bank  v.  to  covenants  to  renew  generally,  see 
Golhnen,  155  Cal.  683, 102  Pac.  932,  24  infra,  par.  388  et  seq. 
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'  »  , 

violate  a  statute  prohibiting,  under  pain  of  forfriture,  assignment  by 
a  lessee  who  has  a  term  less  than  two  years;  such  statute  applying 
to  the  original  term,  and  not  to  the  unexpired  period  of  the  term  at 
the  time  of  the  assignment.^*  A  lease  from  month  to  month  has, 
however,  been  declared  to  be  a  lease  for  less  than  two  years,  and  there- 
fore within  a  statutory  provision  prohibiting  a  lessee  who  has  a  term 
for  less  than  two  years  to  assign.**  A  statute  providing  that  a  lessee 
shall  not  ^'rent  or  lease"  the  demised  premises  without  the  consent 
of  the  lessor,  though  strictly  covering  subleases  only,  has  nevertheless 
been  construed  to  include  an  assignment  as  within  the  spirit  of  the 
statute.*' 

328.  Strict  Construction  of  Restriction. — Restrictions  against 
assignments,  being  a  restraint  against  alienation,  are  not  looked  upon 
with  favor  by  the  courts,*^  and  from  the  earliest  times  have  been  con- 
strued by  courts  of  law  with  the  utmost  jealousy  to  prevent  the  restraint 
from  going  beyond  the  express  stipulation.*^  A  provision  to  operate 
as  a  restriction  on  the  right  to  assign  must  be  clearly  expressed.** 
This  attitude  of  disfavor,  however,  does  not  permit  resort  to  sophistical 
reasoning  to  read  out  of  such  a  covenant  that  which  it  really  contains. 
It  simply  requires  that  what  is  claimed  to  be  within  it  shall  be  clearly 
and  manifestly  so,  and  that,  if  there  is  felt  a  doubt  as  to  its  being 
within  it,  it  shall  be  excluded  therefrom.*' 

329.  Subletting  as  within  Restriction  against  Assigning. — ^A  suh< 
letting  is  entirely  distinct  from  an  assignment  and  is  not  within 
a  restriction  against  assigning,*^  but  it  has  been  held  that  though  the 
transaction  is  in  the  form  of  a  sublease,  if  it  operates  in  law  as  azk 
assignment  by  reason  of  its  transferring  the  whole  interest  of  the 
lessee  in  the  term,  without  any  reversion  being  retained  by  the  lessee, 
it  will  constitute  a  breach  of  the  restriction  against  assigning,  the 
retention  of  a  reversion  by  the  lessee  being  the  criterion  for  dis- 

11.  Note:  14  L.B.A.(N.S.)  1205.        258,  10  Rev.  Rep.  74,  15  Bng.  Rul. 

12.  Louisville    Gunning    System    v.   Gas.  688. 

Parks,  126  Ky.  532,  104  S.  W.  331,  13  16.  Robinson  v.  Perry,  21  Ga.  183, 

L.R.A.(N.S.)  587.  68  Am.  Dec.  455. 

13.  Note:  14  L.R.A.(N.S.)  1205.  17.  Gazlay  v.   WiUiams,   147  Fed. 
14*.  Gazlay   v.   Williams,   147   Fed.  678,  77  C.  C.  A.  662,  14  LJR.A.(N.S.) 

678,  77  C.  C.  A.  662,  14  L.R.A.(N.S.)  1199. 

1199;  Chipman  v.  Emeric,  5  Cal.  49,  18.  West  Shore  R.  Co.  v.  Wennen, 

63  Am.  Dec.  80;  Robinson  v.  Perry,  70  N.  J.  L.  233,  57  Atl.  408,  103  A.  S. 

21  Ga.  183,  68  Am,  Dec.  455 ;  Presby  R.  801,  1  Ann.  Gas.  790 ;  Presby  v. 

V.  Benjamia,  169  N.  Y.  377,  62  N.  E.  Benjamin,  169  N.  Y.  377,  62  N.  E.  430, 

430,  57  L.R.A.  317;   Wain wright  v.  57  L.R.A.  317;  GhurcE  v.  Brown,  15 

Bankers'  Loan,  etc.,  Go.,  112  Va.  630,  Ves.  Jr.  258,  10  Rev.  Rep.  74, 16  Eng. 

72  S.  E.  129,  Ann.  Gas.  1913B  887.  Rul.  Gas.  688. 

Note:  57  Am.  Dec.  496;  10  A.  S.  R.  Notes:  57  Am.  Dec.  498;  14  L.R.A. 

557,  560;  Ann.  Gas.  1913B  889.  (N.S.)  1200;  Ann,  Gas.  1913B  890. 

15.  Ghurch  v.  Brown,  15  Ves.  Jr. 
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tinguiahing  in  law  as  rega^rds  Hie  rights  of  &e  lessor  betweea  an 
assignment  and  a  sublease.^* 

330.  Taking  in  or  Assigning  to  Co-owner. — ^Where  the  lease  is  to 
colessees  as  tenants  in  common,  a  general  covenant  not  to  assign  is 
generally  construed  to  include  an  assignment  by  one  colessee  to  the 
other ;  the  covenant,  though  it  relates  to  the  estate  of  the  two,  neces- 
sarily involves  the  interest  of  each,  and  mesgis  that  neither  will  assign 
his  interest'®  Thus  where  a  lease  is  made  to  partners  it  is  held  that 
an  assignment  by  one  of  his  interest  to  the  other  lessee  is  a  breabh 
of  a  general  covenant  not  to  assign ;  ^  as  partners,  the  lessees  are  not 
joint  tenants  but  tenants  in  common  of  the  leasehold  premises  which 
constitutes  partnership  property,  and  therefore  a  conveyance  of  the 
interest  of  one  to  the  other  must  be  by  assignment,  and  not  by  release.* 
So  it  has  been  held  that  the  taking  in  of  a  third  person  as  a  co-owner 
of  the  leasehold  is  a  breach  of  a  general  covenant  not  to  assign.  There 
is  authority,  however,  which  apparently  supports  the  view  that  a 
transfer  by  one  colessee  to  the  other  is  not  a  breach  of  a  general  cove- 
nant not  to  assign.' 

331.  Reassignment  to  Lessee. — ^In  this  country  it  has  been  held 
that  where  the  lessee  covenants  that  he  or  others  having  his  estate  in 
the  premises  will  not  assign  without  the  written  consent  of  the  lessor, 
this  does  not  extend  so  far  as  to  prohibit  a  reassignment  to  the  lessee 
himself  without  a  new  and  special  consent  of  the  lessor,  because  by  the 
lease,  the  lessor  consents  to  take  the  lessee  as  his  tenant  for  the  full 
term  mentioned  in  the  lease,  and  this  consent  is  available  for  any 
reassignment  to  the  original  lessee  during  the  term.*  There  is  author- 
ity, however,  for  the  position  that  a  covenant  not  to  assign  "to  any 
person  or  persons  whomsoever"  without  the  lessor's  consent  covers 
a  reassignment  to  the  lessee  made  without  consent  after  he  has 
assigned  with  such  consent,^  and  in  a  recent  English  case  it  has  been 
held  that  a  general  covenant  not  to  assign  without  the  lessor^  consent 
runs  with  the  land,  and  applies  to  a  reassignment  to  the  original 
lessee.* 

19.  Collina  v.  Hasbrouck,  56  N.  Y.       Notes:    14  L.R.A.(N.S.)    1205;    16 
157, 15  Am.  Rep.  407.  Ann.   Cas.  318;   2  British  Rul.   Cas. 

Note:    14    L.R.A.(N.S.)    1200;    42  816. 

LJt.A.(N.S.)  1089.  2.  Loveless  v.  Fitzgerald,  42  Can. 

See  supra,  par.  320,  as  to  the  distinc-  Sup.   Ct.   254,  16  Ann.   Cas.   316,   2 

tion  between  a8si£;nment  and  sublease,  British  Rul.  Cas.  809. 

generally.  3.  Notes:  14  L.R.A.(N.S.)   1205;  2 

20.  Notes:  16  Ann.  Cas.  318;  Ann.  British  Rul.  Cas.  818,  819. 

Cas.  1913B  890;  2  British  Rul.  Cas.       4.  Notes:  10  A.  S.  R.  568;  14  L.R.A. 
816.  (N.S.)  1205;  2  British  Rul.  Cas.  803. 

1.  Loveless  v.   Fitzgerald,  42  Can.       5.  Notes:  15  Eng.  Rul.  Cas.  581;  2 
Sup.   Ct.  254,  16  Ann.   Cas.   316,  2   British  Rul.  Cas.  804. 
British  Rul.  Cas.  809.  6.  McEacham  v.  Colton,  [1902]  A. 

B.  C.  L.  Vol  XVI.^53       85» 
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332.  Mortgages. — Where  the  common  law  doctrine  of  mortgages 
prevails,  that  is,  that  a  mortgage  transfers  the  legal  title  and  does  not 
create  merely  a  lien,'  the  execution  of  a  mortgage  upon  the  leasehold 
will  constitute  a  breach  of  a  general  restriction  against  assigning.** 
On  the  other  hand,  where  a  mortgage  is  considered  as  creating  merely 
a  lien  it  will  not  in  itself  constitute  a  breach  of  such  a  covenant,  and 
the  same  is  true  as  to  the  creation  of  other  liens.'  Though  a  mort- 
gage, where  the  rule  prevails  that  it  operates  only  as  a  security  creating 
a  lien  and  not  conveying  the  legal  estate,  is  not  a  breach  of  a  general 
restriction  against  assigning,  still  if  the  mortgagor  makes  default 
and  the  mortgage  is  foreclosed,  this  is  regarded  by  some  courts  as 
within  the  restriction ;  in  such  a  case  the  act  and  default  of  the  lessee 
operate  directly  upon  the  lease  and  the  estate  thereunder,  and  result 
in  the  transfer  of  the  same,  and  that  result  must  be  deemed  to  have 
been  within  the  contemplation  of  the  lessee  when  he  executed  the 
mortgage  and  failed  to  pay  the  debt,  and  is  not  to  be  classed  as  an 
involuntary  assignment.*^  Other  courts,  however,  hold  that  the 
foreclosure  of  the  mortgage  by  judicial  proceedings  is  still  to  be  re- 
garded as  an  involuntary  assignment  and  therefore  not  a  breach  of 
a  general  covenant  not  to  assign,**  and  this  view  is  taken  in  England 
as  regards  the  foreclosure  of  an  equitable  mortgage.** 

333.  Involuntary  Assignments  Generally. — ^A  general  restriction 
on  the  right  to  assign  is  held  to  include  only  a  voluntary  assignment, 
and  not  an  involuntary  assignment.**  If,  however,  the  lessor  desires 
to  avoid  an  involuntary  transfer,  he  may  provide  expressly  in  the  lease 
that  such  a  transfer  shall  work  a  forfeiture  and  the  courts  will  give 
effect  to  such  a  provision.**  As  a  general  rule  an  assignment  arising 
out  of  a  sale  of  the  leasehold  estate  on  execution  does  ^ot  violate  a 

C.  104,  71  L.  J.  P.  C.  20,  2  British  11.  Grouse  v.  Michell,  130  Mich.  347, 

Rul.   Gas.   798   (disapproving  Massa-  90  N.  W.  32,  97  A.  S.  R.  479. 

ehusetts  cases  to  the  contrary).  Notes:  14  L.R.A.(N.S.)  1204;  Ann. 

7.  See  Mortgages.  Gas.  1913B  890. 

8.  Note:  14  L.R.A.(N.S.)  1204.  12.  Note:  14  L.R.A.(N.S.)  1204. 

9.  Grouse  v.  Michell,  130  Mich.  347,  13.  Gazley  v.  Williams,  147  Fed. 
90  N.  W.  32,  97  A.  S.  R.  479;  West  678,  77  G.  G.  A.  662,  14  L.R.A.(N.S.) 
Shore  R.  Go.  v.  Wenner,  70  N.  J.  L.  1199;  Durand  v.  Howard,  216  Fed. 
233,  67  Atl.  408,  103  A.  S.  R.  801,  1  585,  132  G.  G.  A.  589,  L.R.A.  1915B 
Ann.  Gas.  790.  998;  Famum  v.  Hefner,  79  Gal.  575, 

Notes:  14  L.R.A.(N.S.)  1204;  Ann.  21  Pac.  955,  12  A.  S.  R.  174;  Blank 

Gas.  1913B  890.  v.  Independent  lee  Go.,  153  la.  241, 

See  infra,  par.  364,  as  to  the  position  133  N.  W.  344,  43  L.R.A.(N.S.)  115. 

of  a  mortgagee  as  an  assignee  as  re-  Notes:  57  Am.  Deo.  498;  124  A.  S. 

gards  his  liability  to  the  lessor.  R.  528;  14  L.R.A.(N.S.)  1200. 

10.  West  Shore  R.  Go.  v.  Wenner,  14.  Famum  v.  Hefner,  79  Gal.  675, 
70  N.  J.  L.  233,  57  Atl.  408,  103  A.  21  Pac.  956, 12  A,  S.  B.  174. 

S.  R.  801,  1  Ann.  Gas.  790. 

Notes:  14  L.R.A.(N.S.)  1204;  Ann. 
Gas.  1913B  890. 
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general  restriction  against  an  assignment  by  the  lessee ;  ^*  but  it  is 
otherwise  where  it  appears  that  the  judgment  aild  sale  have  been 
submitted  to  in  bad  faith  on  the  part  of  the  lessee,  or  where  he  volun- 
tarily places  himself  in  such  a  position  that  a  transfer  must  result>  as, 
for  example,  where  he  deposits  the  lease  as  security,  or  gives  a  war- 
rant of  attorney  whereby  he  may  be  dispossessed  by  the  creditor,  but 
this  is  placed  upon  the  ground  that  the  assignment  in  such  cases 
must  be  regarded  as  voluntary.**  According  to  the  generally  accepted 
view  the  appointment  of  a  chancery  receiver  for  the  lessee  and  his 
adoption  or  election  to  assume  the  lease  is  not  a  breach  of  a  covenant 
not  to  assign.  The  reason  given  for  this  is  that  in  such  a  case  there 
has  been  no  assignment  whatever,  either  voluntary  or  involuntary, 
of  the  lease.  The  chancery  receivers  are  not  assignees  of  the  lease. 
By  their  appointment  they  acquired  no  title.  They  only  obtained 
a  right  to  tiie  possession  of  the  property  as  the  officers  of  the  court*' 
The  same  has  been  held  true  as  regards  a  transfer  through  a  sale  by 
such  a  receiver.** 

334.  Assignment  for  Benefit  of  Creditors. — ^A  general  covenant  in 
a  lease  against  assigning  is  broken  by  a  voluntary  assignment  by  the 
lessee  for  the  benetit  of  creditors  in  which  the  leasehold  is  included, 
and  the  assignee's  exercise  of  his  election  to  accept  the  term.**  In 
such  a  case  the  act  by  which  the  title  to  the  assigned  estate  is  trans- 
ferred from  the  assignor  to  the  assignee  is  purely  voluntary  on  the 
part  of  the  former.  Voluntiuy  assignments  for  the  benefit  of  creditors 
are  transfers  without  compulsion  of  law.  They  are  termed  "voluntary'^ 
to  distinguish  them  from  such  as  are  made  by  compulsion  of  law, 
as  under  statutes  of  bankruptcy  and  insolvency.**  But  it  is  held  that 
a  voluntary  general  assignment  by  a  lessee  for  the  benefit  of  his 
creditors,  which  is  subsequently  invalidated  by  bankruptcy  proceed- 
ings, does  not  violate  a  covenant  not  to  assign  without  the  written 
consent  of  the  lessor,  as  the  general  assignment  does  not  operate  as  an 
effective  assignment  of  the  lease,  and  the  trustee  in  bankruptcy  doQs 
not  derive  his  title  through  it,  but  by  operation  of  law  in  spite  of  it* 

15.  Pamum  v.  Hefner,  79  Cal.  676,  162  lU.  441,  44  N.  E.  839,  63  A.  S.  R. 
21  Pac.  955,  12  A.  S.  R.  174.  320. 

Notes:  14  L.R.A.(N.S.)  1203;  Ann.  Notes:  14  L.R.A.(N.S.)  1202;  Ann. 
Oas.  1913B  890.  Cas.  1913B  890 ;  16  Eng.  Rul.  Cas. 

16.  Farnum  v.  Hefner,  79  Cal.  676,   581. 

21  Pac.  955,  12  A.  S.  R.  174.  20.  Medinah  Temple  Co.  v.  Currey, 

17.  Durand  v.  Howard,  216  Fed.  162  lU.  441,  44  N.  E.  839,  63  A.  S.  R. 
686,  132  C.  C.  A.  589,  L.R.A.1915B   320. 

998.  1.  Note:  14  L.R.A.(N.8.)  1202.    As 

18.  Blank  v.  Independent  lee  Co.,  to  the  position  of  an  assignee  for  the 
153  la.  241,  133  N.  W.  344,  43  L.R.A.  benefit  of  creditors  towards  the  lessor 
(N.S.)  115.  and  his  liability  for  snch,  see  infra, 

Note:  14  L.R.A.(N.S.)  1203.  par.  362. 

19.  Medinah  Temple  Co.  v.  Currey, 
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335.  Bankruptcy  or  Insolvency  Proceedings. — ^It  is  the  generally 
recognized  rule  botii  in  England  and  in  this  country  that  the  transfer 
of  a  lease  resulting  from  involuntary  bankruptcy  qf  insolvency  pro- 
ceedings is  not  within  a  general  restriction  against  assigning.*  On 
the  other  hand  a  voluntary  assignment  to  a  trustee  in  bankruptcy  or 
insolvency  where  it  has  become  operative  by  the  exercise  of  the  election 
to  accept  the  term  is  generally  considered  a  breach  of  a  general 
restriction  against  the  lessee's  assigning,  as  such  a  transfer  is  the 
voluntary  act  of  the  lessee.*  In  so  far  as  the  transfer  to  the  trustee 
in  involuntary  bankruptcy  is  concerned  it  is  a  transfer  by  operation 
of  law  and  not  by  any  act  of  the  lessee,  and  it  is  hardly  reasonable 
that  the  parties  to  the  lease  could  have  intended  that  it  should  be 
allowable,  and  yet  that  a  sale  by  the  trustee  should  not,  at  least  with- 
out specially  providing  to  that  efifect.  The  sole  purpose  of  the  acqui- 
sition by  the  trustee  in  bankruptcy  of  the  assets  of  the  bankrupt 
is  to  reduce  them  to  money  and  distribute  the  proceeds  among  the 
creditors;  and  he  has  no  right  to  hold  them  for  any  other  purpose, 
except  temporarily.^  It  has  been  held  that  a  restriction  forbidding 
an  assignment  by  the  lessee  or  the  sale  of  the  lessee's  interest  under 
'^execution  or  other  legal  process"  is  not  broken  by  the  sale  of  the 
leasehold  estate  by  the  lessee's  trustee  in  bankruptcy,  since,  the  transfer 
by  operation  of  law  to  the  trustee  not  being  prohibited,  a  subsequent 
sale  by  him  must  have  been  contemplated,  and  because  such  a  sale, 
if  voluntary,  is  not  a  sale  by  the  lessee,  and,  if  involuntary,  is  not  a 
sale  of  the  lessee's  interest.'  Where  a  claim  is  made  by  the  lessor 
upon  the  involuntary  bankruptcy  of  the  holder  of  the  term  that  a 
sale  of  the  term  by  the  trustee  in  bankruptcy  will  constitute  a  violation 
of  a  restriction  in  the  lease  against  its  assignment,  the  court  has  juris- 
diction in  the  bankruptcy  proceedings  on  petition  of  the  trustee  to 
adjudicate  as  to  the  validity  of  the  lessor's  claim  for  the  purpose  of 
quieting  and  settling  before  sale  the  title  to  the  leasehold.*  As  in 
case  of  other  involuntary  assignments  it  may  be  stipulated  in  the 
lease  that  it  shall  be  void  or  become  forfeited  in  case  of  the  bankruptcy 
or  insolvency  of  the  lessor  and  effect  will  be  given  to  such  a  stipula- 

3.  Gazley  v.  WiUiams,  210  U.  S.  41,       5.  Gazley  v.  Williams,  210  U.  S.  41, 

'  28  S.  Ct.  687,  52  U,  S.  (L.  ed.)  950,  28  S.  Ct.  687,  52  U.  S.  (L.  ed.)  950, 

affirming  147  Fed.  678,  77  C.  C.  A.  aflftrming  147  Fed.  678,  77  C.  C.  A. 

662,  14  L.R.A.(N.S.)  1199.  662,  14  L.R.A.(N.S.)  1199. 

Notes:  14  L.R.A.(N.S.)  1201;  Ann.       6.  Gazley  v.  WiUiams,  147  Fed.  678, 

Cas,  1913B  890..  77  C.  C.  A.  662, 14  L.R.A.(N.S.)  1199, 

3.  Note:  14  L.R.A.(N.S.)  1201.  As  aflSrmed  210  U.  S.  41,  28  S.  Ct.  687, 
to  the  position  of  a  trustee  in  bank-  52  U.  S.  (L.  ed.)  950.  See  generally, 
raptcy  or  insolvency  as  an  assignee  Bankbuptcy,  vol.  3,  p.  181  et  seq.,  as 
and  his  liability  to  the  lessor  for  rent,  to  proceedings  to  quiet  title  to  prop- 
etc.,  see  infra,  par.  361.  erty  in  bankruptcy  proceedings  prior 

4.  Gazley  v.  Williams,  147  Fed.  678  to  sale. 
77  C.  C.  A.  662, 14  L.R.A.(N.S.)  1199. 
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tion,'  but  it  has  been  held  that  to  constitute  an  assignment  in  sucb 
a  case  there  must  be  an  acceptance  of  the  term  by  the  trustee  in 
bankruptcy.* 

336.  Transfer  on  Death  of  Lessee. — ^It  is  admitted  in  all  the  cases 
that  the  transmission  of  the  lessee's  interest  to  the  administrator  of  hift 
estate  is  not  a  breach  of  the  covenant  not  to  assign.  The  fact  that 
where  the  lessee  dies  intestate  there  is  no  volimtary  act  on  his  pari 
would  be  decisive  of  that  if  there  were  no  other  reason.  In  such  a 
case  the  transfer  is  by  operation  of  law  alone,*  and,  according  to  the 
generally  accepted  view,  as  a  necessary  consequence,  a  sale  of  the  lease- 
hold in  the  course  of  administration  will  not  constitute  a  breach.^* 
Where,  however,  the  lessee  covenants  on  the  part  of  himself,  his 
executors,  administrator  and  assigns,  not  to  assign,  it  has  been  held 
that  a  sale  by  an  administrator  in  the  course  of  administration  will 
fall  within  the  restriction.^^  This  reasoning  as  regards  the  disposition 
of  the-  leasehold  in  case  of  intestacy  does  not,  in  its  full  extent,  apply 
in  case  of  a  bequest  by  will.  In  case  of  the  transmission  of  a  leasehold 
interest  by  will  there  is  an  act  on  the  part  of  the  lessee.  And  authority 
is  found  in  a  few  early  decisions  and  dicta  for  the  position  that  the 
bequest  by  a  lessee  of  his  leasehold  interest  to  some  one  other  than 
hia  executor  is  a  breach  of  a  covenant  or  condition  not  to  assign  the 
term.**  Other  authorities,  however,  take  the  view  that  a  bequest  of 
the  term  to  one  other  than  the  testator's  executor  is  not  a  breach  of 
a  general  covenant  not  to  assign.**  The  reason  why  the  bequest  to 
an  executor  is  deemed  not  to  be  a  breach  of  the  lessee's  covenant  not 
to  assign  is  that  from  the  insertion  of  that  covenant  (a  general  cove- 
nant not  to  assign)  in  a  lease  for  a  specified  term  of  years  the  court 
cannot  impute  to  the  parties  to  the  demise  an  intention  to  permit  the 
leasehold  interest  to  go  to  the  administrator,  and  to  prevent  the  lessee 
from  making  a  will  and  disposing  of  his  property,  including  the 
leasehold  interest  in  question.  If  it  had  been  the  intention  of  the 
parties  to  bring  the  leasehold  interest  to  an  end  on  the  lessee's  deaths 
a  provision  to  that  effect  could  have  been  inserted.  So  if  it  had  been 
their  intention  to  provide  that  the  leasehold  interest  should  not  pass 
by  will  although  it  could  vest  in  an  administrator,  a  clause  to  that 
effect  could  have  been  adopted.     Therefore,  in  the  absence  of  such 

7.  Note:  14  L.R.A.(N.S.)  1202.  11.  Notes:   14  L.R.A.(N.S.)    1206; 

8.  In  re  Frazin,  183  Fed.  28,  105   12  Ann.  Cas.  978. 

C.   C.  A.  320,   33  L.R.A.(N.S.)    745  12.  Squire   v.    Learned,   196   Mass. 

and  note.  134,  81  N.  E.  880, 124  A.  S.  R.  625, 12 

9.  Squire  V.  Learned,  196  Mass.  134,  Ann.  Cas.  977,  11  L.R.A.(N.S.)   634 
81  N.  B.  880,  124  A.  S.  R.  525,  12  (referring  to  English  authorities). 
Ann.  Cas.  977,  11  L.R.A.(N.S.)   634.  Notes:  12  Ann.  Cas.  978;  Ann.  Cas. 

Notes :  12  Ann.  Cas.  978 ;  Ann.  Cas.  1913B  890. 

1913B  890.  18.  Notes:    14   L.R.A.(N.S.)    1205; 

10.  Notes:    14  L.R.A.(N.S.)    1204;  12  Ann.  Cas.  978;  Ann.  Cas,  1913B 
12  Ann.  Cas.  979.  890. 
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or  eimilax  specific  provisions,  the  insertion  of  a  general  covenant  not 
to  assign  ought  not  to  be  construed  to  prevent  the  transmission  of 
the  leasehold  interest  either  to  an  administrator  or  to  an  executor  or 
legatee.^^  Whatever  may  be  the  effect  of  a  bequest  to  another  than 
the  testator's  executor,  it  is  generally  conceded  that  a  bequest  to  the 
executor  is  not  a  breach  of  the  covenant.^*  And  it  has  bem  expressly 
held  in  a  recent  case  in  this  country  that  a  bequest  by  the  lessee  to  his 
executors  in  trust,  to  be  followed  by  their  transfer  to  themselves  as 
trustees  under  the  will,  and  their  actual  transfer  to  themselves  accord- 
ingly, do  not  constitute  a  breach  of  a  general  covenant  not  to  assign. 
The  reason  given  for  this  is  that  a  bequest  to  executors  is  always  a 
bequest  to  them  for  others  and  not  for  themselves,  and  that  the  impo- 
sition of  particular  trusts  oh  the  executors  which  under  the  probate 
practice  makes  it  proper,  if  not  necessary,  to  transfer  the  estate  from 
themselves  as  executors  to  themselves  bb  trustees,  is  in  this  connection 
of  no  consequence.**  Specific  provisions  in  the  lease  against  transmis- 
sion of  the  lessee's  interest  on  his  death  may  require  a  different  view 
from  that  taken  in  the  cases  dealing  with  general  covenants  not  to 
assign.*' 

337.  Consent  to  Assignment  Generally. — ^If  the  assignment  by  the 
lessee  is  with  the  consent  of  the  lessor  this  is  not  a  breach  of  a  general 
covenant  not  to  assign,*^  and,  even  though  the  lease  requires  the 
written  consent  of  the  lessor  to  an  assignment,  his  oral  consent  is 
nevertheless  deemed  sufficient  on  the  ground  that  he  thereby  estops 
himself  from  claiming  that  the  consent  must  be  in  writing.**  So  if > 
with  knowledge  of  the  assignment,  the  lessor  accepts  from  the  assignee 
payment  of  the  accruing  rents  this  is  ordinarily,  if  unexplained, 
cleemed  conclusive  evidence  of  a  consent  to  the  assignment,  or  waiver 
of  the  necessity  for  a  prior  consent,  being  a  recognition  of  the  assignee 
as  a  tenant.^®    If  the  assignment  by  the  lessee  is  with  the  consent  of 

U.  Squire  v.   Learned,   196   Mass.  Ann.  Cas.  977,  11  L.R.A.(N.S.)   634 
134,  81  N.  E.  880,  124  A.  S.  R.  525,    (referring  to  English  authorities). 
12   Ann.   Cas.   977,.  11  L.R.A.(N.S.)       Notes:    14   L.R.A.(N.S.)    1204;   12 
634,  wherein  the  court  refers  to  early   Ann.  Cas.  978;  Ann.  Cas.  1913B  890. 
English  cases  and  expresses  the  opin-       16.  Squire   v.    Learned,    196   Mass. 
ion  that  the  position  taken  in  the  case   134,  18  N.  E.  880,  124  A.  S.  R.  525, 
at  bar  is  the  better  view.     The  court  12  Ann.  Cas.  977, 11  L.R.A.(N.S.)  634. 
also  explains  an  earlier.  Massachusetts       17.  Note:  12  Ann.  Cas.  979. 
case  wherein  a  broad  statement  is  made       18.  Chipman  v.  Emehc,  5  Cal.  49, 
that  the  bequest  of  a  leasehold  interest  63  Am.  Dec.  80. 
there  in  question  '^operated  as  an  as-       19.  Cohen  v.  Todd,  130  Minn.  227, 
signment  of  the  lease  to  the  plaintiff/'  153  N.  W.  531,  L.R.A.1915E  846;  Field 
as  meaning  that  the  leasehold  interest  v.  Copping,  65  Wash.  359,  118  Pac. 
passed  to  the  legatee,  irrespective  of   329,   36   L.R.A.(N.S.)    488;   Elatz   v 
whether  the  bequest  was  or  was  not  a  Miller,  148  Wis.  63,  133  N.  W.  1091, 
breach  of  the  covenant  not  to  assign.  Ann.  Cas.  1913A  1199. 

15.  Squire   v.   Learned,   196   Mass.       20.  Cohen  v.  Todd,  130  Minn.  227, 
134, 18  N.  E.  880, 124  A.  S.  R.  525, 12   153  N.  W.  531,  L.R.A.1915B  846;  Kat£ 
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the  lessor  this  is  held  to  remove  the  restriction  in  so  far  as  a  forfeiture 
of  the  term  is  concerned,  and  prevents  the  lessor  from  taking  advantage 
of  a  reassignment  by  the  assignee  as  a  ground  for  forfeiture;  ^  on  the 
other  hand  if  the  covenant  of  the  lessee  is  not  to  assign  without  the 
consent  of  the  lessor,  and  is  on  behalf  of  himself  and  his  assigns,  it 
has  been  held  that  an  assignment  with  the  consent  of  the  lessor  would 
not  entirely  remove  the  restriction  against  assignment,  and  a  reassign- 
ment by  the  assignee  would  constitute  a  breach  of  the  covenant ;  * 
and  a  fortiori  the  lessor  in  granting  his  consent  to  the  assignment 
may  expressly  restrict  the  right  of  the  assignee  to  reassign.* 

338.  Withholding  Consent — If  the  covenant  of  the  lessee  is  not  to 
assign  without  the  consent  of  the  lessor,  it  would  seem  that  the  lessor 
will  have  the  full  and  arbitrary  right  to  refuse  to  give  his  consent  to 
an  assignment,  irrespective  of  the  character  of  the  proposed  assignee, 
and  though  he  is  actuated  by  mere  caprice  or  whim.  But  sometimes 
leases,  containing  a  general  covenant  not  to  assign  without  the  consent 
of  the  lessor,  further  provide  that  consent  shall  not  be  withheld  if 
the  proposed  assignee  is  a  responsible  tenant,  or  that  consent  shall  not 
be  unreasonably  refused,  and  in  such  a  case  the  lessor  will  not  have 
the  right  arbitrarily  to  refuse  his  consent  if  the  proposed  assignee  is 
an  unobjectionable  and  responsible  person.^  And  it  has  been  held 
that  a  corporation  such  as  a  limited  company  is  a  person  within  the 
terms  of  a  lease  whereby  the  lessee  covenants  to  use  the  demised 
premises  for  the  business  of  a  jobmaster  and  livery  stable  keeper,  and 
not  to  assign  without  the  written  consent  of  the  lessor,  which  is  not 
to  be  withheld  in  respect  to  "a  respectable  and  responsible  person," 
and  therefore  a  limited  company  is  capable  of  being  ''a  respectable 
and  responsible  person"  within  the  meaning  of  the  covenant.'  It 
would  seem  that  if  the  right  is  given  the  lessee  to  assign  to  a  person 
^'acceptable"  to  the  lessor,  the  lessor's  refusal  to  consent  will  have  to 
stand  on  something  better  than  mere  caprice  or  whim,  and  it  has 
been  held  where  a  lease  prohibited  an  assignment  without  the  lessor's 

V.  Miller,  148  Wis.  63, 133  N.  W.  1091,  Sup.   Ct.  254,  16  Ann.   Cas.  316,  2 

Ann.  Cas.  1913A  1199.  British  Rul.  Cas.  809. 

Note:  Ann.  Cas.  1913 A  1202.  Note:  2  British  Rul.  Cas.  806. 

See  infra,  par.  653  et  seq.,  as  to  the  4.  Wilhnott  v.   London,  Road   Car 

general  effect  of  the  acceptance  of  rent  Co.,  [1910]  2  Ch.  (Eng.)  525,  20  Ann. 

as  a  waiver  of  a  forfeiture.  Cas.  733.    See  also  Barrow  v.  Isaacs, 

1.  See  infra,  par.  634,  as  to  forfei-  [1891]  1  Q.  B.  417,  60  L.  J.  Q.  B.  179, 
tare  generally.  64  L.  T.  N.  S.  686,  39  W.  R.  338,  15 

2.  McEacharn  v.  Colton,  [1902]  A.  Eng.  Rul.  Cas.  769. 

C.  104,  71  L.  J.  P.  C.  20,  2  British  6.  Willmott  v.  London  Road  Car  Co., 

Rul.  Cas.  798;  Loveless  v.  Fitzgerald,  [1910]  2  Ch.  (Eng.)  525,  20  Ann.  Cas. 

42  Can.  Sap.  Ct.  254, 16  Ann.  Cas.  316,  733  (disapproving  earlier  case). 

2  British  Rul.  Cas.  809.  Generally  as  to  when  a  corporation 

Notes:  Ann.  Cas.  1913B  891;  2  Brit-  is  included  in  the  word  "person"  see 

iah  Rul.  Cas.  806.  Corpobatioks,  vol.  7,  p.  31  et  seq. 

8.  Loveless  y.  Fitzgerald,  42  Can. 
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consent  that  the  consent  by  the  lessor  to  an  assignment,  if  the  tenant 
secures  an  acceptable  tenant,  is  enforceable  after  the  tenant  has 
expended  time  and  labor  in  securing  such  tenant,  although  by  the 
terms  of  the  contract  he  was  bound  to  do  nothing,  so  that  the  contract 
was  originally  unilateral.* 

Rights  and  Liabilities  between  Assignor  and  Assignee 

339.  General  Rights  of  Assignor  after  Assignment. — The  vendor 
of  personal  property  has  no  general  lien  for  unpaid  purchase  money, 
upon  such  property,  after  he  has  parted  with  the  possession,'  and  a 
leasehold  for  a  term  of  years  being  personal  property,®  it  has  been 
held  that  the  assignor  of  such  a  leasehold  has  no  general  lien  upon 
it  for  unpaid  purchase  money  after  he  has  parted  with  the  possession.* 
There  are  a  number  of  cases,  however,  which  recognize  an  equitable 
lien  in  favor  of  the  lessee  for  the  unpaid  purchase  money,  in  the 
nature  of  a  vendor's  lien,  the  leasehold  estate  being  considered  for  the 
purpose  of  such  a  lien  an  interest  in  real  estate.^*  Though  the  lease 
is  subject  to  forfeiture  for  the  breach  of  a  covenant  therein  against 
assigning,  the  assignment  is  nevertheless  sufficient  to  support  a  note 
given  in  consideration  thereof.^^  An  assignment  of  a  leasehold  by 
the  words  "do  by  these  presents,  sell,  convey,  assign,  transfer,  and 
set  over''  the  lease  to  the  assignee  passes  a  present  interest,  although 
possession  is  not  to  be  given  until  a  later  date,  so  that  the  obligation 
to  pay  the  price  is  not  destroyed  by  destruction  of  the  property  before 
the  time  for  such  delivery  arrives,  where  there  are  no  other  features 
of  the  transaction  indicating  a  different  intention.  And  although 
delivery  of  possession  is  a  condition  precedent  to  the  payment  of  the 
consideration  for  the  assignment,  complete  destruction  of  the  property 
will  relieve  the  assignor  of  his  duty  to  deliver,  without  affecting  the 
duty  to  pay  the  consideration  if  the  title  had  passed  to  the  assignee.^* 
This  is  in  pursuance  of  the  elementary  principle  in  the  law  of  sales 
that,  in  the  absence  of  special  agreement  to  the  contrary,  the  risk 

6.  Underwood    Typewriter    Go.    v.       7.  See  Salbs. 
Century  Realty  Co.,  220  Mo.  522,  119       8.  See  supra,  par.  8. 
S.  W.  400,  25  L.R.A.(N.S.)  1173  and       9.  Cadi  v.  Biowniee,  15  Ind.  369,  77 
note.    This  case,  however,  did  not  re-    Am.  Dec  95. 

quire  a  decision  as  to  the  right  of  the       10.  Phyfe  v.  Waddell,  5  Paige  (N. 
lessor  to   refuse  his  consent   on   the   Y.)  268,  28  Am.  Dec.  430. 
ground  that  the  proposed  assignee  was       Note:  21  Ann.  Cas.  952. 
unacceptable,  because  it  was  decided       As  r^ards  vendor's  lien  generally, 
on  a  demurrer  to  the  complaint  in  an  see  Yendob  and  Pubchasbb. 
action  by  the  lessee  for  damages  for       11.  Spear  v.  Fuller,  8  N.  H.  174,  28 
the  breach  of  the  lessor's  contract  to   Am.  Dec.  391. 

give  his  consent,  which  alleged  that  12.  J.  S.  Potts  Drug  Co.  v.  Benedict, 
the  proposed  lessee  was  aeeeptable  to  156  Cal.  322,  104  Pac  432,  25  L.RJL 
the  lessor.  (N.S.)  609  and  note. 
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accompanies  the  titles  and  that  when  a  present,  unconditional  sale 
is  actually  consummated,  and  the  title  has  passed,  the  property  is 
thenceforth  at  the  risk  of  the  buyer,  so  far  as  accidental  destruction 
by  fire,  etc.,  is  concerned,  even  though  possession  thereof  has  not 
been  delivered.^*  After  an  assignment  no  right  of  entry  remains 
in  the  lessee  on  the  expiration  of  the  term ;  this  right,  being  incident  to 
the  reversion,  is  in  the  original  lessor.^^ 

340.  Obligatioii  of  Assignee  to  Indemnify  Assignor. — ^The  assignee 
of  a  lease  takes  the  whole  estate  of  the  lessee  subject  to  the  performance 
on  his  part  of  the  covenants  running  with  the  land,  and  the  law 
implies  a  promise  to  perform  the  duties  thua  imposed ;  and  if,  through 
his  neglect  or  refusal  to  perform  them,  the  lessee  is  obliged  to  pay 
rent,  taxes,  or  other  sums  of  money  to  the  lessor  under  the  covenants 
of  his  lease,  he  may  recover  the  same  from  his  assignee.^*  But  unless 
the  assignee  expre^y  covenants  in  the  assignment  to  pay  the  rent 
to  the  lessor,  it  is  held  that  the  lessee  cannot  maintain  an  action  against 
the  assignee  without  having  first  paid  the  rent  to  the  lessor,  so  as  to 
discharge  the  assignee  from  liability.^*  The  implied  promise  to  per- 
form the  duties  imposed  upon  the  assignee  by  the  acceptance  of  the 
assignment  must  be  limited  to  the  time  he  holds  the  estate  under 
the  assignment,  and  while  by  virtue  of  his  privity  of  estate  with  the 
lessor  he  is  liable  to  him  for  the  performance  of  the  covenants.  That 
is,  the  implied  promise  cannot  be  made  to  include  the  payment  of 
any  sums,  except  those  which  as  assignee  he  assumes,  and  generally, 
when  he  assigns  over  the  lease,  he  is  no  longer  liable  to  the  lessee;  ^^ 
and  so  it  is  held  that  the  lessee  C€uinot  maintain  an  action  against  his 
assignee  for  rent  falling  due  after  the  latter  has  assigned  to  a  third 
person,  unless  the  assignee  has  expressly  covenanted  with  the  lessee 
to  pay  the  rent  for  the  full,  unexpired  term,  notwithstanding  the 
lessee  has  been  compelled  to  pay  the  rent  to  the  lessor.^^  Likewise 
a  judicial  sale  of  the  interest  of  an  assignee  of  a  term  and  the  subse- 
quent execution  of  a  deed  therefor  terminate  the  privity  of  estate 
existing  between  the  lessee  and  the  assignee  and  the  latter  is  not 
answerable  to  the  lessee  in  an  action  for  the  rent  accruing  subsequent 
to  the  date  of  the  sale.^'  If  the  assignee  expressly  covenant  with  his 
assignor,  the  lessee,  to  pay  the  rent  accruing  during  the  term  or  per- 

13.  SeeSALU.  Notes:  52  L.B.A.(N.S.)  979;  Ann. 

14.  Blomenberg  v.  Myres,  32  Cal.   Cas.  1916E  822. 

93,  91  Am.  Dec.  560.  17.  St.  Louis  Consolidated  Coal  Co. 

16.  T^arrington  v.  KimbaU,  126  Mass.  v.  Peers,  166  IlL  361,  46  N.  E.  1105, 

313,  30  Am.  Rep.  680.  38  L.R.A.  624. 

Notes:  10  A.  S.  R.  563;  14  L.R.A.  Notes:  10  A.  S.  R.  663;  14  L.R.A. 

165;  62  L.R.A.(N.S.)  978;  Ann.  Cas.  154. 

1916E821.  18.  Notes:    52    L.R.A.(N.S.)    979; 

16.  Farrington  y.  Kimball,  126  Mass.  Ann.  Cas.  1916E  822. 

313,  30  Am.  Rep.  680.  19.  Note :  Ann.  Cas.  1916E  822. 
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form  the  other  obligations  on  the  part  of  the  lessee,  he  cannot  escape 
liability  to  the  lessee  to  indemnify  him  by  reassigning.*®  But  it  is 
held  that  a  provision  in  the  assignment  that  it  is  subject  to  the  agree- 
ments of  the  lessee  contained  in  the  lease  does  not  constitute  a  con- 
tract obligating  the  assignee  unqualifiedly  to  perform  the  duties 
imposed  upon  the  lessee,  so  as  to  render  him  liable  to  reimburse  the 
lessee,  on  account  of  rents  which  the  lessee  was  compelled  to  pay  and 
which  accrued  after  the  assignee  reassigned  the  term,  as  the  words 
''subject  to"  are  words  of  qualification  and  not  of  contract*  It  has 
been  held  that  where  a  receiver  is  appointed  for  an  insolvent  lessee 
arid  the  term  is  sold  under  an  order  of  the  court,  the  purchaser  as 
between  himself  and  the  lessee  takes  the  term  exonerated  from  the 
payment  of  subsequently  accruing  rents,  the  estate  of  the  lessee  remain- 
ing primarily  liable  therefor,  the  purchase  price  being  insufficient 
to  discharge  all  the  subsequently  accruing  rents.* 

341.  Rights  of  Assignee  against  Assignor  Generally « — ^It  has  been 
held  that  the  assignee  may  pay  arrears  of  rent  due  prior  to  the  execu- 
tion of  the  assignment  to  him,  in  order  to  protect  his  right  of  tenancy 
and  thereby  become  subrogated  to  the  claim  of  the  lessor  against 
the  lessee,  his  assignor.'  "Where  in  proceedings  to  foreclose  a  mort- 
gage upon  a  leasehold  a  receiver  is  appointed  and  the  leasehold  is  sold 
upon  the  terms  that  it  is  to  be  free  from  any  back  rent,  the  purchaser 
is  entitled  to  reimbursement  out  of  the  funds  realized  by  the  fore- 
closure suit,  whether  by  sale  or  receivership,  for  all  unpaid  rent  accru- 
ing before  the  time  of  sale ;  *  but  since  the  claim  for  back  rents  is 
not  a  preferred  claim  against  the  general  assets  in  the  hands  of  the 
receiver,  though  by  the  terms  of  the  sale  the  purchaser  is  to  obtain 
the  property  free  from  the  lien  of  unpaid  rent,  he  cannot  set  up  the 
amount  which  he  has  been  compelled  to  pay  on  account  of  such  rent 
as  a  counterclaim  in  an  action  against  him  by  the  receiver  to  recover 
advancements  alleged  to  have  been  made  on  his  behalf,  as  the  remedy 
of  the  purchaser  compelled  to  pay  back  rents  is  by  application  in  the 
foreclosure  suit  and  not  by  independent  litigation  with  the  receiver 
at  law.*  Where  a  lessee  by  an  instrument  in  the  form  of  a  sublease 
reserving  a  less  rent  than  that  reserved  in  the  original  lease  trans^ 
ferred  his  entire  interest  in  the  term,  and  his  transferee  took  a  con* 
veyance  of  the  reversion  from  the  original  lessor  and  also  an  assign- 

20.  Notes :  14  L.R.A.  155 ;  Ann.  Cas.  2.  Tradesman  Pub.  Co.  v.  KnoxviUe 

1916E  822.  Car  Wheel  Co.,  95  Tenn.  634,  32  S.  W. 

1.  St.  Louis  Consolidated  Coal  Co.  1097,  49  A.  S.  R.  943,  31  L.R.A.  593. 

V.  Peers,  166  111.  361,  46  N.  E.  1105,  38  3.  Note:  Ann.  Cas.  1916E  797. 

L.R.A.  624.     As  to  the  general  rule  4.  Stokes  v.  Hoffman  House,  167  N. 

that  a  conveyance  of  land  subject  to  a  Y.  554,  60  N.  E.  667,  53  L.R.A.  870. 

mortgage  does  not  impose  a  personal  5.  Stokes  v.  Hoffman  House,  167  N. 

liability  on  the  grantee  to  pay  the  mort-  Y.  554,  60  N.  E.  667,  53  L.R.A.  870. 

gage,  see  Mortgages.  See  genei-ally,  Receivers. 
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ment  of  the  lessor's  rights  under  the  lease,  it  has  been  held  that  the 
transferee  could  not  recover  from  the  original  lessee  the  rents  reserved 
in  the  original  lease  accruing  after  his  purchase  of  the  reversion,  as 
the  leasehold  was  merged  in  the  fee  and  all  liability  of  the  original 
lessee  for  subsequently  accruing  rents  extinguished.*  Where  the 
assignee  is  evicted  by  the  lessor  ordinarily  he  has  no  cause  of  action 
against  his  assignor  for  damages ;  and  this  has  been  held  true  though 
the  transaction  was  in  the  form  of  a  lease  but  operated  as  an  assign- 
ment because  the  assignor  parted  with  his  entire  interest  in  the  term 
and  though  the  eviction  was  on  account  of  a  default  on  the  part  of  the 
assignor  prior  to  the  assignment.'  If  the  assignee  ^accepts  the  assign- 
ment prior  to  the  rent  becoming  due,  he  takes  it  cum  onere,  and  he 
must  pay  the  whole  rent  when  it  becomes  due,  and  he  cannot  collect 
a  portion  of  it  from  his  assignor,  the  lessee.  The  rent,  as  between 
them,  in  the  absence  of  any  special  agreement,  cannot  be  apportioned.^ 

342.  Covenant  or  Warranty  on  Part  of  Assignor. — Ho  covenants 
for  title  are  implied  in  the  assignment  of  a  lease.  Although  the  word 
''grant"  or  "demise"'  will  in  a  lease  create  an  implied  covenant  against 
the  lessor,  yet  the  same  words  in  an  assignment  will  not  create  an 
implied  covenant  against  the  assignor,  the  object  and  intent  of  the 
parties  in  making  an  assignment  being  to  put  the  assignee  in  the  place 
of  the  lessee;  when  that  is  done,  the  assignor  ceases  to  have  any  further 
concern  with  the  contract  unless  he  has  bound  himself  by  express 
covenants.*  And  it  has  been  held  that  an  assignment  of  a  lease  for 
certain  lives,  with  a  covenant  that  it  is  a  good,  valid,  and  subsisting 
lease  for  those  lives,  does  not  import  an  undertaking  that  all  the  lives 
are  in  existence.^*  The  assignment  may,  of  course,  contain  express 
covenants  for  title  and  against  incumbrances  on  the  leasehold  estate, 
but  as  between  the  lessee  and  his  assignee,  the  covenants  in  the  lease 
on  the  part  of  the  lessee  constitute  no  incumorance  whatever.  The 
agreement  in  the  lease  to  pay  rent  is  an  incident  of  the  leasehold  estate 
that  was  assigned — one  of  the  elements  of  the  estate  itself.  The 
doctrine  is  that  nothing  which  constitutes  a  part  of  the  estate,  or  which, 
as  between  the  parties,  is  to  be  regarded  as  an  incident  to  which  the 
estate  is  subject,  can  be  deemed  an  incumbrance.^^ 

Effect  of  Amgntnent  on  LiabiMty  of  Lessee  to  Lessor 

343.  In  General. — ^An  assignment  by  the  lessee  does  not  affect  his 
subsequent  liability  upon  the  express  covenants  contained  in  the 

6.  liebschntz  v.  Moore,  70  Ind.  142,       8.  Note :  10  A.  S.  R.  564. 
36  Am.  Rep.  182.    See  infra,  par.  484,       9.  Note :  32  Am.  Dec.  356. 

as  to  the  general  effect  of  surrender  on  10.  Coates  v.  Collins,  L.  R.  7  Q.  B. 

liability  for  future  accruing  rents.  144,  41  L.  J.  Q.  B.  90,  26  L.  T.  N.  S. 

7.  Weander    v.    Claussen    Brewing  134,  20  W.  R.  187,  16  Eng.  RuL  Cas. 
Ass's,  42  Wash.  226,  84  Pac.  735,  114  10  and  note. 

Ar  S.  R.  110,  7  Ann.  Cas.  636.  IL  Consolidated  Coal  Co.  T.  Peenu 
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lease^^*  and  this  is  true  though  the  assignment  is  with  the  consent  of 
the  lessor;  ^'  and  ed though  tiie  assignment  be  by  act  of  law,  and  the 
estate  be  taken  from  the  lessee  against  his  consent,  he  nevertheless 
continues  liable  upon  his  express  covenants.  The  reason  for  the 
continued  liability  of  the  lessee  is  that  although  by  the  assignment 
the  privity  of  estate  between  lessor  and  lessee  is  terminated,  there  still 
remains  the  privity  of  contract  between  them  created  by  the  lease, 
which  is  not  affected  by  the  assignment,  although  made  with  the 
assent  of  the  lessor,  and  the  lessee  still  continues  liable  on  his  cove- 
nant by  virtue  of  the  privity  of  contract.^*  Thus  the  lessee  is  liable 
after  assignment  upon  his  covenant  to  pay  taxes,^^  and  upon  his 
express  covenant  to  repair.***  A  distinction  is  made  between  express 
and  implied  covenants  in  a  lease,  and  the  liability  of  the  lessee  in 
respect  to  the  latter  will  be  discharged  by  an  assignment  with  the 
assent  of  the  lessor,  for  the  privity  of  estate  upon  which  such  liability 
depends  is  thereby  destroyed,  and  the  implied  covenant  or  agreement 
canceled.*' 

344.  Liability  for  Rent;  Implied  Covenant  to  Pay  Rent — There 
are  two  ways  in  which  a  lessee  may  be  liable  to  his  lessor;  one  arises 
from  his  express  covenant  to  pay  whereby  he  is  held  in  privity  of 
contract;  the  other  arises  in  the  absence  of  an  express  covenjmt  to  pay 
rent,  on  an  implied  obligation,  whereby  he  is  held  in  privity  of  estate. 
In  the  latter  case,  if  he  parts  with  the  estate,  with  the  consent  of  the 
lessor,  thereby  destroying  the  privity,  there  is  no  further  obligation 
to  pay  rent,  since  there  is  nothing  upon  which  to  base  the  obligation ;  ** 
and  according  to  the  generally  accepted  view,  without  r^ard  to  the 
lessor's  consent,  his  assignment  and  surrender  of  possession  to  the 
assignee  relieve  him  from  liability  for  subsequently  accruing  rents.** 

166  lU.  361,  46  N.  E.  1105,  38  L.R.A.  16.  Notes :  9  Eng.  Rul.  Cas.  469, 484. 

624.  17.  Note:  10  A.  S.  R.  663. 

12.  Gamer  v.  Byard,  23  Ga.  289,  68  18.  Samuels  v.  Ottinger,  169  Cal. 
Am.  Dec.  527 ;  Wall  v.  Hinds,  4  Gray  209,  146  Pac.  638,  Ann.  Cas.  1916E 
(Mass.)  256,  64  Am.  Deo.  64;  Jack-  830 ;  Kanawha-Gauley  Coal,  etc.,  Co.  v. 
son  V.  Brownson,  7  Johns.  (N.  Y.)  227,  Sharp,  73  W.  Va,  427,  80  S.  E.  781, 

6  Am.  Dec.  258;  Washington  Natural  Ann.  Cas.  1916E  786,  52  L.R.A.(N.S.) 
Gas  Co.  V.  Johnson,  123  Pa.  St.  576,  968. 

16  Atl.  779, 10  A.  S.  R.  653 ;  Manning  19.  Sexton  v.  Chica^  Storage  Co. 

V.  Flight,  3  B.  &  A.  211,  23  E.  C.  L.  129  BL  318,  21  N.  E.  920, 16  A.  S.  R. 

58,  16  Eng.  Rul.  Cas.  24.  274;   Nova   Cesarea   Harmony   Lodge 

Notes:  10  A.  S.  R.  562;  34  L.R.A.  No.  2  v.  White,  30  Ohio  St.  569,  27 

62.  Am.  Rep.  492;  Fisher  v.  Milliken,  8 

13.  Jackson  v.  Brownson,  7  Johns.  Pa.  St.  Ill,  49  Am.  Dec  497;  Kana- 
(N.  Y.)  227,  5  Am.  Dec.  258.  See  in-  wha-Gauley  Coal,  etc.,  Co.  v.  Sharp,  73 
fra,  par.  346.  W.  Va.  427,  80  S.  E.  781,  Ann.  Ca». 

14.  Note:  10  A.  S.  R.  559.  1916E  786,  52  L.R.A.(N.S.)  968. 

15.  WaU  V.  Hinds,  4  Gray  (Mass.)  Notes:  10  A.  S.  R.  563;  52  L.R.A. 
256,  64  Am.  Dec.  64.  (N.S,)  970;  Ann,  Cas.  1916E  796. 


Note:  10  A.  S.  R.  559. 
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There  is  authority,  however,  for  the  position  that  in  order  to  destroy 
the  privity  of  estate  between  lessor  and  lessee  so  as  to  relieve  the  lessee 
from  continued  liability  on  his  implied  covenant  to  pay  rent,  there 
must  be  the  concurrence  of  the  landlord ;  that  it  is  not  correct  to  state^ 
as  a  rule  of  law,  that  a  lessee  who  has  not  made  an  express  covenant 
to  pay  rent  may  discharge  himself  of  all  future  responsibility  by 
assigning  the  lease,  that  the  implied  covenant  on  the  part  of  the 
lessee  is  that  he  will  pay  the  rent  at  the  times  named  in  the  lease,  and 
whilQ  that  implied  covenant  continued  only  so  long  as  he  holds  the 
estate,  and  depends  upon  the  privity  of  estate,  still  he  cannot  destroy 
that  privity  of  estate  without  the  consent  of  the  lessor,  because  by 
the  lease  the  lessor  is  entitled  to  have  it  continue  for  the  term  of 
the  lease.'®  However  this  may  be,  the  lessor's  assent  to  the  assignment 
of  the  lease  may  be  inferred  from  his  acceptance  of  rent  from  the 
assignee.^ 

345.  Express  Covenant  to  Pay  Rent. — ^In  contrast  with  the  con- 
tinued liability  on  his  implied  covenant  to' pay  rent  as  announced  in 
the  preceding  section,  it  is  the  well  settled  rule  that  the  lessee  after 
assignment  is  liable  on  his  express  covenant  to  pay  rent  for  the  subse- 
quently accruing  rent,  as  in  such  case,  though  the  privity  of  estate  is 
terminated  by  the  assignment,  the  privity  of  contract  is  unaffected.' 
And  it  has  been  decided  that  a  lessee  who  has  assigned  the  lease  is 
liable  to  the  lessor  for  the  increased  rent  accruing  after  this  assignment, 
under  the  terms  of  the  lease  providing  that  upon  receiving  from  the 
lessor  notice  of  termination  of  the  lease,  the  lessee,  his  legal  repre- 
sentatives or  assigns,  by  giving  written  notice  to  the  lessor,  may  con- 
tinue to  hold  the  premises  at  an  increased  rent,  which  the  lessee 
covenants  to  pay,  the  assignee  having  given  such  notice  to  the  lessor. 
The  power  to  continue  the  term  at  an  increased  rent,  in  the  con- 
tingency contemplated  by  the  original  parties  being  given  not  only 
to  the  lessee,  but  also  to  ''his  legal  representatives  and  assigns,"  the 

20.  Notes:    52    L.R.A.(N.S.)    970;  v.  pJers,  166  111.  361,  46  N.  E.  1105, 
Ann.  Caa.  1916E  797.  38  L.R.A.  624;  Wall  v.  Hinds,  4  Gray 

.  1.  Nova  Cesarea  Harmony  Lodge  (Mass.)  266,  64  Am.  Dee.  64;  Farring- 
No.  2  V.  White,  30  Ohio  St.  569,  27  ton  v.  Kimball,  126  Mass.  313,  30  Am. 
Am.  Rep.  492.  Rep.  680 ;  Hogg  v.  Reynolds,  61  Neb. 

Notes:  52  L.R.A.(N.S.)  970;  Ann.  768,  86  N.  W.  479,  87  A.  S.  R.  622; 
Cas.  1916E  797.  Nova  Cesarea  Hannony  Lodge  No.  2 

2.  Scott  V.  Lunt,  7  Pet.  696,  8  U.  S.  v.  White,  30  Ohio  St.  669,  27  Am.  Rep. 
(L.  ed.)  797;  Johnson  v.  Sherman,  15  492;  Fisher  v.  Milliken,  8  Pa.  St.  Ill, 
Cal.  287,  76  Am.  Dec.  481;  Bonetti  v.  49  Am.  Dec  497;  Kanawha-Gauley 
Treat,  91  Cal.  223,  27  Pac  612,  14  Coal,  etc.,  Co.  v.  Sharp,  73  W.  Va.  427, 
L.RA.  151;  Samuels  v.  Ottinger,  169  80  S.  E.  781,  Ann.  Cas.  1916E  786,  52 
Cal.  209,  146  Pac.  638,  Ann.  Cas.  L.R.A.(N.S.)  968;  BaOey  v.  Wella,  8 
1916E  830 ;  Grommes  v.  St.  Paul  Trust  Wis.  141,  76  Am.  Dec  233. 
Co.,  147  111.  634,  35  N.  E.  820,  37  A.  Notes:  10  A.  S.  R.  559;  52  L.R.A. 
S.  R.  248;  St.  Louis  Consol.  Coal  Co.    (N.S.)  971;  Ann.  Cas.  1916E  789. 
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lessee,  by  assigning  the  lease,  transferred  this  right  to  those  who  were 
his  legal  assigns  at  the  time  when  it  was  to  be  exercised ;  and  he  was, 
therefore,  in  this  particular,  bound  by  their  act.'  According  to  the 
English  authorities  where  after  the  assignment  of  the  term  by  the  lessee 
the  assignee  becomes  bankrupt  and  the  lessor  refuses  to  accept  a  sur- 
render of  the  term,  which  the  trustee  in  bankruptcy  rejects,  the  lessee  is 
still  liable  for  the  accruing  rents.*  Under  the  common  law  forms  of 
pleading  it  has  been  held  that  after  the  lessee  has  assigned  the  lease  and 
the  lessor  has  recognized  the  assignee  as  his  tenant  and  accepted  rent 
from  him,  the  lessee  can  no  longer  be  held  liable  to  the  lessor  in  an 
action  in  debt,  as  the  assignment  and  acceptance  of  the  assignee 
destroy  the  privity  of  estate  necessary  to  support  that  action.  The 
liability  of  the  lessee  is  not  terminated,  however,  as  he  still  remains 
liable  to  an  action  of  covenant  or  assumpsit.^ 

346.  Effect  of  Consent  to  Assignment  or  Receipt  of  Rent  from 
Assignee. — ^The  lessee  is  liable  to.  the  lessor  on  an  express  covenant  to 
pay  rent,  even  though  he  has  assigned  the  leasehold  with  the  express 
consent  of  the  lessor,  so  long  as  there  is  not  a  specific  release  of  liabil- 
ity,* and  this  is  true  thou^  the  lease  provides  that  it  shall  not  be 
assigned  without  the  consent  of  the  lessor  and  his  consent  to  the  assign- 
ment was  given.  ^  Nor  is  the  lessee's  continued  liability  for  unpaid 
rent  affected  by  the  fact  that  the  lessor  has  received  payments  of  rent 
from  the  assignee.*    The  reason  for  this  is  that  the  covenant  to  pay 

•8.  Wall  V.  Hinds,  4  Gray   (Mass.)  248;  Jackson  v.  Brownson,  7  Johns. 

256,  64  Am.  Dec.  64.    In  the  above  case  (N.  Y.)  227,  6  Am.  Dec.  2I5S;  Fisher 

it  is  also  held  that  where  a  lease  pro-  v.  Millik^i,  8  Pa.  St.  Ill,  49  Am.  Dec. 

vides  that  the  lessor  may  terminate  the  497 ;  Kanawha-Gkialey  Coal,  etc.,  Co. 

lease  by  giving  notice  thereof  after  the  v.  Sharp,  73  W.  Va.  427,  80  S.  E.  781, 

expiration  of  a  certain  time,  but  that  Ann.  Cas.  1916E  786,  52  L.R.A.(N'.S.) 

the  lessee,  his  legal  representatives  or  968;  Bailey  v.  Wells,  8  Wis.  141,  76 

assigns,  may  continue  to  hold  during  Am^  Dec.  233. 

the  term  at  an  increased  rent  by  giving       Notes:  52  L.R.A.(N.S.)   973;  Ann. 

to  the  lessor  written  notice  of  such  elec-  Cas.  1916E  793. 
tion,  if  in  the  meantime  the  lessea  as-       7.  Bailey  v.  Wells,  8  Wis.  141,  76 

signs  the  lease,  the  notice  of  termina-  Am.  Dec.  233. 

tion  need  not  be  given  to  him  in  order       8.  Bonetti  v.  Treat,  91  Cal.  223,  27 

to  hold  him  upon  his  covenant  to  pay  Pac.  612,  14  L.R.A.  151;  Samuels  v. 

the  increased  rent,  but  is  properly  given  Ottinger,  169  Cal.  209,  146  Pac.  638, 

to  the  assignee,  and  his  acknowledg-  Ann.  Cas.  1916E  830 ;  Grommes  v.  St. 

ment  of  the  receipt  of  such  notice  is  Paul  Trust  Co.,  147  lU.  634,  35  N.  E. 

competent  proof  thereof.  820,  37  A.  S.  R.  248;  Wall  v.  Hinds, 

4.  Hill  V.  East,  etc.,  India  Dock  Co.,  4  Gray  (Mass.)  256,  64  Am.  Deo.  64; 
9  App.  Cas.  448,  58  L.  J.  Ch.  842,  Fisher  v.  Milliken,  8  Pa.  St.  Ill,  49 
51  L.  T.  N.  S.  163,  32  W.  R.  926,  16  Am.  Dec.  497;  Kanawha^Gauley  Coal, 
Eng.  Rul.  Cas.  27;  Manning  v.  Flight,  etc.,  Co.  v.  Sharp,  73  W.  Va.  427,-  80 
3  B.  &  A.  211,  23  E.  C.  L.  58,  16  S.  E.  781,  Ann.  Cas.  1916E  786,  52 
Eng.  Rul.  Cas.  24.  L.R.A.(N.S.)  968;  BaUey  v.  WeUs,  & 

5.  Note:  Ann.  Cas,  1916E  794.  Wis.  141,  76  Am.  Dec.  233. 

6.  Grommes  v.  St.  Paul  Trust  Co.,  Notes:  52  L.R.A.(N.S.)  975;  Ann. 
147  IlL  634,  35  N.  E.  820,  37  A.  S.  R.  Cas.  1916E  792. 
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rent  inheres  in  the  estate  as  a  covenant  real,  and  binds  the  assignee  of 
the  term,  by  reason  of  his  privity  of  estaJbe,  to  pay  the  rent  accruing 
during  his  ownership  and  possession  of  the  estate;  so  that,  after  an 
assignment  of  the  lease,  the  lessor  has  a  double  and  several  security  for 
the  payment  of  his  rent,  either  or  both  of  which  he  may  pursue  until 
satisfaction  is  obtained.  Therefore  the  receipt  of  rent  from  the 
assignee  of  the  lessee  does  not  amount  to  a  novation  or  release  of  the 
lessee,  but  is  the  assertion  of  a  right  which  accrued  to  the  lessor  as 
an  incident  to  the  assignment.* 

347.  Release  of  Lessee. — The  institution  of  an  action  by  the  lessor 
against  the  assignee  does  not  itself  affect  the  lessee's  liability  to  the 
lessor.*®  Payment  of  rent  by  the  assignee  is,  however,  payment  pro 
tanto  by  the  lessee  as  regards  the  latter's  continued  liability  to  the 
lessor.**  Where  the  lessor  accepts  a  third  party  as  tenant  in  place  of 
the  lessee,  agreeing  to  release  the  latter  for  the  balance  of  the  term  and 
look  to  the  substituted  tenant  for  rent,  the  original  tenant  is  not  liable 
for  rent  accruing  thereafter,  and  the  new  agreement  need  not  be  in 
writing,  and  may  be  implied.**  But  the  lessor's  accepting  rent  from 
the  assignee  with  full  knowledge  that  he  holds  under  an  assignmenc 
does  not  work  a  surrender  by  the  lessee  and  a  substitution  of  the 
assignee,  so  as  to  release  the  lessee  from  his  liability.*'  If  the  lessor 
after  the  assignment  evicts  the  assignee  or  wrongfully  withholds  the 
possession  from  him  this  will  relieve  the  lessee  from  liability  for  subse- 
quently accruing  rents;  and  it  has  been  held  that  there  is  a  failure 
in  the  consideration  of  a  note  given  for  rent  where  the  tenant  assigned 
his  lease,  and  the  landlord  refused  to  let  in  the  assignee,  except  on 
terms  which  he  had  no  right  to  exact.**  So  a  surrender  of  the  term 
by  the  assignee,  accepted  by  the  lessor,  is  effectual  to  release  the  lessee 
from  further  liability.**  As  a  rule,  the  lessee  after  assignment  is 
treated  somewhat  in  the  nature  of  a  surety  of  the  assignee ;  **  and  it 
has  been  held  that  a  lessee,  liable  under  the  covenant  in  his  deed  for 
rent  accruing  during  the  occupancy  of  his  assignee,  the  assignment 
having  been  made  with  the  con^nt  of  the  lessor,  with  a  stipulation 
continuing  the  lessee's  liability,  both  the  lease  and  the  assignments 
stipulating  against  assignment  without  tihe  lessor's  consent,  was  released 

9.  Kanawha-Gauley  Coal,  ete.,  Co.       Notes:  52  L.R.A.(N.S.)  974;  Ann. 
7.  Sharp,  73  W.  Va.  427,  80  S.  E.  781,  Cas.  1916E  796. 

Ann.  Cas.  1916E  786,  52  L.R.A.(N.S.)       13.  See  supra,  par.  346. 

968.  14.  Gamer  v.  Byard,  23  Ga.  289,  68 

10.  Note :  Ann.  Cas.  1916E  794.  Am.  Dec.  527. 

11.  Fiflher  v.  Milliken,  8  Pa.  St.  Ill,       15.  In  re  Sherwoods,  210  Fed.  754, 
49  Am.  Dec.  497.  127  C.  C.  A.  304,  Ann.  Cas.  1916A 

12.  In  re  Roth,  181  Fed.  667,  104  940. 

C.  C.  A.  649,  31  L.R.A.(N.S.)   270;       Note:  Ann.  Cas.  1916E  795. 
Fifty  Associates  v.  Grace,  125  Mass.       See  infra,  par.  484,  as  to  the  effect  of 
161,  28  Am.  Rep.  218 ;  Bedford  v.  Ter-   surrender  on  liability  for  rent, 
hnne,  30  N.  Y.  453,  86  Am.  Dec.  394.         16.  Note:  52  L.R.A.(N.S.)  973. 
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from  liability  for  rent  accruing  subsequent  to  a  second  assignment, 
made  without  his  knowledge,  but  with  the  written  consent  of  the 
lessor,  the  second  assignee  being  permitted  to  use  the  premises  for  a 
different  purpose,  although  the  second  assignment  and  consent  con- 
tained the  same  stipulations  as  the  former  in  regard  to  the  continuation 
of  the  lessee's  liability.*'  There  is,  however,  authority  to  the  effect 
that  an  agreement  between  the  lessor  and  the  assignee,  modifying 
some  of  the  terms  of  the  lease  in  such  respect  as  not  to  concern  or 
prejudice  the  lessee,  does  not  work  a  substitution  so  as  to  release  the 
lessee  from  liability.*® 

Rights  and  Liabilities  as  between  Assignee  and  Lessor  Oenerally 

348.  General  Rights  of  Assignee. — ^The  assignee  of  a  leasehold 
estate  su<K;eeds  to  all  the  interest  of  the  lessee  and  to  the  benefit  of 
all  the  covenants  and  agreements  of  the  lessor  which  are  annexed 
to  and  run  with  the  estate,**  including  the  benefit  of  the  lessor's  cove- 
nant or  agreement  to  renew,'®  and,  as  a  general  rule/ the  benefit  of  an 
option  to  purchase  also  passes  to  the  assignee  of  the  term.*  On  the 
Gther  hand  the  assignee  cannot  sue  for  breaches  of  covenants  which 
occurred  before  the  assignment  to  him,  nor  can  he  sue  for  breaches 
of  covenants  the  benefit  of  which  do  not  run  with  the  leasehold.' 
An  assignee  of  a  lease  takes  it  subject  to  all  rights  of  third  persons 
of  which  he  has  actual  or  constructive  notice,  and  if  a  subsequent 
lease  refers  to  a  former  one,  an  assignee  of  the  subsequent  takes  with 
notice  of  the  prior  lease,  and  subject  to  the  rights  of  the  persons  claim- 
ing under  such  prior  lease.'  The  assignee  as  a  general  rale  acquires 
no  greater  interest  in  or  right  to  use  the  premises  than  the  lessee  had, 
and  where  the  lease  restricts  the  use  of  the  premises  to  the  carrying  on 
thereon  of  a  certain  business,  and  prohibits  an  assignment  without 
the  consent  of  the  lessor,  the  lessor's  consent  to  an  assignment  does 
not  remove  the  restriction  as  to  the  use  of  the  premises.*  A  verbal 
agreement  between  the  lessor  and  the  lessee  affecting  the  use  of  the 
demised  premises  cannot,  however,  affect  the  rights  of  an  assignee 
taking  without  notice  thereof^^  and  if  a  verbal  agreement  for  the 
forfeiture  of  a  lease  is  made  by  the  lessee  at  the  time  the  lease  is  made, 
and  the  lessee  afterwards  sells  his  interests  in  the  lease  to  a  purchaser 
for  a  valuable  consideration  without  notice  of  the  verbal  agreement, 

17.  Fifty  Associates  v.  Grace,  125  1.  See  supra,  par.  302. 
Mass.  161,  28  Am.  Rep.  218.  2.  Note :  10  A.  S.  E.  562. 

18.  Fisher  v.  Milliken.  8  Pa.  St.  Ill,  3.  Aye  v.  Philadelphia  Co.,  193  Pa. 
49  Am.  Dec.  497.  St.  451,  44  Atl.  555,  74  A.  S.  R.  696. 

19.  Laffan  v.  Naglee,  9  Cal.  662,  70  4.  German-American  Sav.  Bank  v. 
Am.  Dec.  678;  Robinson  r.  Perry,  21  Golhner,  155  Cal.  683, 102  Pac.  932,  24 
Ga.  183,  68  Am.  Dec.  455.  L.R.A.(N.S.)  1066  and  note. 

Note :  10  A.  S.  R.  562.  5.  Gallagher  v.  Shipley,  24  Md.  418, 

«    20.  See  infra,  par.  402.  87  Am.  Dee.  61L 
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the  latter  will  not  be  affected  by  such  agreement,  nor  will  his 
aasigneeB.*  As  a  general  rule,  the  assignee  only  can  bring  an  action 
to  recover  damages  arising  from  breaches  of  covenants  running  with 
the  land,  unless  the  nature  of  the  assignment  is  such  that  the  assignor 
is  bound  to  indemnify  him  against  such  breaches  of  covenant  by  the 
reversioner  or  his  assigns.' 

349.  General  Liability  of  Assignee  to  Lessor. — ^An  assignee  of  the 
leasehold  is  in  privity  of  estate  with  the  lessor  and  is  liable  to  him 
personally  for  the  breach  of  the  lessee's  covenants  which  are  annexed 
to  and  run  with  the  leasehold  and  which  are  broken  while  he  holds 
the  leasehold  estate,®  and  though  the  assignment  is  by  operation  of 
law  the  assignee  takes  subject  to  the  general  liabilities  of  a  voluntary 
assignee.*  On  the  other  hand  the  assignee  is  not  liable  on  the  cove- 
nants or  agreements  of  the  lessee  which  were  broken  before  lie  acquired 
the  leasehold;  though  the  burden  of  a  covenant  or  agreement  runs 
with  the  leasehold  until  the  breach,  it  then  ceases  to  run,  because  it 
is  thereby  turned  into  a  cause  of  action.^®  Thus  in  case  of  an  oil  lease 
the  assignee  is  not  liable  for  a  breach  of  the  lessee's  covenant  to  drill 
a  well  by  a  specified  time  if  he  did  not  take  the  assignment  until  after 
the  time  specified,  and  consequently  after  the  covenant  was  broken.^^ 
A  covenant  on  the  part  of  the  lessee  may,  however,  be  a  continuing 
covenant  susceptible  of  continuing  breaches,'  so  as  to  impose  liability 
upon  the  assignee  for  a  breach  while  he  holds  the  leasehold,  though 
there  was  also  a  prior  breach  for  which  he  would  not  be  liable. *•  The 
assignee  is  not  bound  by  collateral  or  personal  covenants  of  the  lessee.^' 
A  provision  that  no  assignment  shall  be  valid  without  the  assent  of 
the  lessor  is  for  the  benefit  of  the  latter,  and  cannot  be  urged  by  the 

6.  Thompson  v.  Christie,  138  Pa.  St  Harley  v.  King,  2  C.  M.  db  R.  18,  5 
230,  20  Atl.  934,  11  L.R.A.  236.  Tyrw.  692,  1  Gale  100,  15  Eng.  Rul. 

7.  Note:  10  A.  S.  R.  562.  Cas.  505. 

8.  Consolidated  Coal  Co.  v.  Peers,  Notes:  15  Am.  Dee.  543;  10  A.  8. 
166  111.  361,  46  N.  E..1105,  38  L.R.A.  R.  559;  34  L.R.A.  62;  15  Eng.  Rul. 
624;  Farrington  v.  Kimball,  126  Mass.   Cas.  509. 

313,  30  Am.  Rep.  680;  Bell  v.  Ameri-  9.  Note:  10  A,  S.  R.  559. 
can  Protective  League,  163  Mass.  558,  10.  Washington  Natural  Gas  Co.  v. 
40  N.  E.  857,  47  A.  S.  R.  481,  28  Johnson,  123  Pa.  St.  576,  16  Atl.  799, 
L.R.A.  452;   Greenly  v.   Wilcocks,   2  10  A.  S.  R.  553. 
Johns.  (N.  Y.)  1,  3  Am.  Dec.  379;  Bed-  Note:  49  Am.  Dec.  170. 
ford  V.  Terhune,  30  N.  Y.  453,  86  Am.  11.  Washington  Natural  Gas  Co.  v. 
Dec.  394;  Stewart  v.  Long  Island  R.  Johnson,  123  Pa.  St.  576,  16  Atl.  799, 
Co.,  102  N.  Y.  601,  8  N.  E.  200,  55  10  A.  S.  R.  553. 
Am.  Rep.  844;  Pollard  v.  Shaffer,  1  12.  Bradford  Oil  Co.  v.  Blair,  113 
Dall.  (Pa.)  210,  1  U.  S.  (L.  ed.)  104,, Pa.  St.  83,  4  Atl.  218,  57  Am.  Rep. 
1  Am.  Dec.  239;  Bradford  Oil  Co.  v.  442,    explained   and   disting^hed   in 
Blair,  113  Pa.  St.  83,  4  Atl.  218,  57  Washington  Natural  Gas  Co.  v.  John- 
Am.  Rep.  442;  Washington  Natural  son,  123  Pa.  St.  576, 16  Atl.  799, 10  A. 
Gas  Co.  V.  Johnson,  123  Pa.  St.  576,  S.  R.  553. 
16  Atl.  799,  10  A.  S.  R.  553 ;  Bailev  v.  13.  Note :  15  Am.  Dec.  543. 
Wells.  8  Wis.  141,  76  Am.  Dec.  233; 
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assignee  against  the  landlord,  who  has  not  objected  to  the  assignments^ 
As  the  committee  of  a  lunatic  takes  no  title  to  the  real  or  personal 
estate  of  the  lunatic,  he  does  not  by  taking  possession  of  leased  prem* 
ises  render  himself  personally  liable  as  assignee  of  the  term.^^ 

350.  Necessity  for  Naming  Lessee's  Assigns. — The  rule  is  laid  down 
in  the  celebrated  Spencer  case  that  when  a  covenant  relates  to,  or  is 
to  operate  upon,  a  thing  in  being,  parcel  of  the  demise,  the  thing 
to  be  done  by  force  of  the  covenant  is,  as  it  were,  annexed  to  the  thing 
demised,  and  goes  with  the  land,  binding  the  assignee  to  performance, 
though  not  named.**  And  this  rule  has  been  approved  in  this  coun- 
try.*' The  assignee  will  also  be  bound,  if  expressly  named,  by  a 
covenant  concerning  a  thing  not  in  esse  at  the  time  of  the  demise, 
but  which  is  to  be  done  upon  the  land,  as,  for  instance,  to  build  a  wall 
thereon,  because  he  is  to  receive  the  benefit  of  it,**  On  the  other 
hand  if  the  lessee's  covenant  does  not  relate  to  a  thing  in  esse,  part 
of  the  demised  premises,  his  assignee  will  not  ordinarily  be  bound 
thereby  if  the  assigns  of  the  lessee  are  not  expressly  named.** 

351.  Particular  Covenants  the  Burden  of  Which  Runs  with  Lease- 
hold.— The  burden  of  the  lessee's  covenant  to  pay  the  taxes  on  the 
demised  premises  runs  with  the  leasehold  and  is  binding  upon  the 
assignee,  rendering  him  personally  liable  to  the  lessor  thereon  for 
any  breach  occurring  while  the  privity  of  estate  exists. *•  The  same 
is  true  as  regards  the  lessee's  covenant  to  repedr  or  keep  in  repair,* 
and  to  deliver  up  the  demised  premises  in  good  order  and  repair.* 
It  has  been  held,  and  this  seems  to  be  the  better  view,  though  there 
is  authority  to  the  contrary,'  that  a  covenant  not  to  assign  does  not 
run  with  the  leasehold,  and  is  therefore  not  binding  on  an  assignee 
of  the  lessee,  where  he  is  not  named  in  the  covenant.^  On  the  other 
hand,  if  the  covenant  of  the  lessee  is  on  behalf  of  himself  and  his 
assign,  it  has  been  held  that  the  covenant  will  run  with  the  leasehold 
and  be  binding  upon  an  assignee.^ 

14.  Sexton  v.  Chicago  Storage  Co.,       Note:  15  Am.  Dec  543. 

129  lU.  318,  21  N.  E.  920,  16  A.  S.  R.  19.  Emerson  v.  Simpson,  43  N.  H. 

274;  Meyer  v.  Gaertner,  106  Ky.  481,  475,  80  Am.  Dec.  184,  82  Am.  Deo. 

50  S.  W.  971, 45  L.R.A.  513.  168;   Spencer's  Case,  5  Coke  16a,  1 

Note :  Ann.  Cas.  1916E  804.  Smith's  Lead.  Cas.  52,  15  Eng.  BoL 

15.  Note :  Ann.  Cas.  1916E  819.  Cas.  233. 

16.  Spencer's  Case,  5  Coke  16a,  1  20.  See  supra,  par.  314. 
Smith's  Lead.  Cas.  52,  15  Eng.  Rul.  1.  See  infra,  par.  610. 
Cas.  233.  2.  See  supra,  par.  283. 

17.  Polkrd  V.  Shaffer,  1  Dall.  (Pa.)  3.  Note:  2  British  Rul.  Cas.  807. 
210,  1  U.  S.  (L.  ed.)  104,  1  Am.  Dec.  4.  Dougherty  v.  Matthews,  35  Mo. 
239.  520,  88  Am.  Dec.  126. 

Note:  15  Am.  Dec.  543.  Notes:  Ann.  Cas.  1913B  891;  2  Bnt- 

18.  Spencer's  Case,  5  Coke  16a,  1   ish  Rul.  Cas.  807. 

Smith's  Lead.  Cas.  52,  15  Eng.  Rul.  5.  McEacham  v.  Colton,  [1902]  A. 
Cas.  233.  C.  104,  71  L.  J.  P.  a  20,  2  British  BuL 
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352.  Liability  of  Assignee  for  Rent  Generally. — ^It  is  well  settled 
that  the  assignee  of  a  leasehold  is  personally  liable  for  rents  accruing 
while  he  holds  the  leasehold^*  and»this  is  true  when  the  demise  is  in 
fee  reserving  a  rent.^  Where  the  rent  is  payable  at  the  end  of  a 
quarter,  of  the  like,  an  assignee  taking  his  assignment  during  the 
quarter  is  liable  for  the  rent  for  the  whole  quarter  thereafter  falling 
due.^  The  liability  of  the  assignee  to  the  lessor  is  not  avoided  by  the 
fact  that  the  latter  has  expressly  released  the  lessee  of  all  demands 
for  the  rent.*  The  lessor  may  sue  at  his  election  either  the  lessee  or 
the  assignee,  or  both  at  the  same  time,  though  he  can  have  but  one 
satisfaction,^^  and  the  act  of  the  lessor  in  bringing  an  unsuccessful 
suit  for  the  rent  against  the  lessee  will  not  release  the  assignee  from 
bis  liability  to  the  lessor,^^  and  it  has  also  been  held  that  obtain- 
ing judgment  against  the  lessee  for  the  rent  will  not  preclude  the 
lessor  from  maintaining  an  action  against  the  assignee,  provided  the 
judgment  has  never  been  satisfied.**  There  is  no  reason  why  the 
destruction  of  the  building  demised  should  relieve  the  assignee  from 
liability  for  subsequently  accruing  rents  so  long  as  he  holds  the  term, 

Cas.  798;  Loveless  v.  Fitzgerald,  42  v.  Terhune,.30  N.  Y.  453,  86  Am.  Dec. 

Can.  Sup.  Ct.  254,  16  Ann.  Cas.  316,  394;  Damainville  v.  Mann,  32  N.  Y. 

2  British  Rul.  Cas.  809.                      •  197,  88  Am.   Dec.  324;   Kiersted  v. 

Notes:  Ann.  Cas.  1913B  891;  2  Brit-  Orange,  etc.,  R.  Co.,  69  N.  Y.  343,  25 

ish  Rul.  Cas.  806.  Am.  Rep.  199 ;  Stewart  v.  Lon^  Island 

6.  In  re  Sherwoods,  210  Fed.  754,  R.  Co.,  102  N.  Y.  601,  8  N.  E.  200,  55 

127  C.  C.  A.  304,  Ann.  Cas.  1916A  Am.  Rep.  844;  Woodland  Oil  Co.  v. 

«40;  Bonetti  v.  Treat,  91  Cal.  223,  27  Crawford,  56  Ohio  St.  161,  44  N.  E. 

Pac.  612,  14  L.R.A.  151;   Sexton  v.  1093,  34  L.R.A.  62;  Tyler  Commercial 

Chicago  Storage  Co.,  129  111.  318,  21  College  v.  Stapleton,  33  Okla.  305, 125 

N.  E.  920,  16  A.  S.  R.  274;  Grommes  Pac.  443,  Ann.   Cas.   1916E  837,  42 

V.  St.  Paul  Trust  Co.,  147  111.  634,  35  L.R.A.(N.S.)  162;  Washington  Natu- 

N.  E.  820,  37  A.  S.  R.  248;  St.  Louis  ral  Gas  Co.  v.  Johnson,  123  Pa.  St. 

Consol.  Coal  Co.  v.  Peers,  166  lU.  361,  576, 16  Atl.  799, 10  A.  S.  R.  563 ;  State 

46  N.  E.  1105,  38  L.R.A.  624;  Ferring-  v.  Martin,  14  Lea  (Tenn.)  92,  52  Am. 
ton  V.  Kimhall,  126  Mass.  313,  30  Am.  Rep.  167;  Davis  v.  Vidal,  105  Tex.  444, 
Rep.  680;  Bell  v.  American  Protective  151  S.  W.  290,  42  L.R.A.(N.S.)  1084; 
League,  163  Mass.  558,  40  N.  E.  857,  Stevenson  v.  Lambard,  2  East  575,  6 

47  A.  S.  R.  481,  28  L.R.A.  452;  Craig  Rev.  Rep.  511,  15  Eng.  Rul.  Cas.  704. 
v.  Summers,  47  Minn.  189,  49  N.  W.  Notes:   14  L.R.A.  151;  52  L.R.A. 
742,  15  L.R.A.  236;  Cohen  v.  Todd,  (N.S.)  979;  Ann.  Cas.  1916E  797. 
130  Minn,  227,  153  N.  W.  531,  L.R.A.  7.  Van  Rensselaer  v.  Hays,  19  N. 
1915E  846;  Smith  v.  Brinker,  17  Mo.  Y.  68,  75  Am.  Dec.  278. 

148,  57  Am.  Dec.  265 ;  Fontaine  v.  Note :  14  L.R.A.  151. 

Schulenburg,  etc.,  Lumber  Co.,  109  Mo.  8.  Notes:  14  L.R.A.  153;  52  L.R.A. 

56,  18  S.  W.  1147,  32  A.  S.  R.  648;  (N.S.)  984. 

St.  Joseph,  etc.,  R.  Co.  v.  St.  Louis,  9.  Note:  62  L.R.A.(N.S.)  984. 

etc.,  R.  Co.,  135  Mo.  173,  36  S.  W.  10.  Note:  Ann.  Cas.  1916E  801. 

602,  33  L.R.A.  607;  Hogg  v.  Reynolds,  11.  Note:  52  L.R.A. (N.S.)  984. 

61  Neb.  758,  86  N.  W.  479,  87  A.  S.  12.  Notes:    62    L.R.A.(N.S.)    984; 

R.  522;  Childs  v.  Clark,  3  Barb.  Ch.  Ann.  Cas.  1916E  80L 

(N.  Y.)  52,  49  Am.  Dec.  164;  Bedford 
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to  any  greater  extent  than  such  casualty  would  relieve  the  lessee 
therefrom,^'  but  there  are  decisions  which  apparently  hold  that  thiB 
assignee  of  a  lease  is  not  liable  t^  the  lessor  for  rent  accruing  after 
the  destruction  of  the  premises  by  fire,  in  the  absence  of  evidence  that 
he  bound  himself  for  the  balance  of  the  term  or  for  a  period  extending 
beyond  the  fire.^*  On  the  other  hand,  the  liability  of  the  assignee 
as  such  to  the  lessor  for  rent  is  no  greater  than  that  of  the  lessee,  and 
it  has  been  held  that  the  assignee  of  a  paid  up  lease  is  not  liable  to  the 
lessor  for  any  rent  during  the  term  of  the  lease,  and  that  the  rule  is 
not  affected  by  the  fact  that  the  lease  was,  by  its  provisions,  not  assign- 
able, with  no  provision  for  forfeiture  upon  violation  of  the  "no  assign- 
ment" clause,  where  the  lessor  had  apparently  acquiesced  in  the 
assignment  by  permitting  without  objection  the  assignee's  occupation 
of  the  premises.** 

353.  Liability  for  Accrued  Rents. — An  assignee  is  not  personally 
liable  for  rents  which  accrued  prior  to  his  acquisition  of  the  lease- 
hold,** and  where  the  rent  is  payable  in  advance,  quarterly  or  the 
like,  it  has  been  held  to  be  accrued  rent  at  the  time  it  becomes  due, 
and  that  one  taking  an  assignment  thereafter  is  not  personally  liable 
for  any  part  of  the  rent  of  such  quarter.*'  Though  the  assignee  does 
not  personally  assume  {he  payment  of  the  back  rent,  he  necessarily 
takes  the  leasehold  premises  as  against  the  landlord  subject  to  the 
burden-  of  such  rent,  and  under  the  hazard  of  being  dispossessed  by 
the  landlord  and  losing  the  demised  term  in  case  thie  rent  is  not  paid.** 

354.  Equitable  Assignment;  Agreement  to  Assign. — In  England 
and  Canada  it  is  held  that  the  law  does  not  impose  upon  the  equitable 
assignee  of  a  term  in  possession  any  legal  liability  'to  the  original 
lessor.**  In  the  United  States,  however,  it  is  quite  generally  held 
that  the  equitable  assignee  is  liable  to  the  lessor  for  rent  accruing 
while  he  is  in  possession  of  the  premises.**  To  impose  liability  upon 
one  as  assignee  there  must  be  an  assignment  in  fact  or  in  law,*  and 

13.  See  infra,  par.  465  et  seq.,  as  to  Childs  v.  Clark,  3  Barb.  Ch.  (N.  Y.) 
the  effect  of  the  destruction  of  the  52,  49  Am.  Dec  164  j  Washington 
demised  building  upon  the  liabilityof  Natural  Gas  Co.  v.  Jolmson,  123  Pa. 
the  lessee  for  rent.  St.  57(5,  16  Atl.  799,  10  A.  S.  R.  553. 

14.  Norton  v.  Hinecker,  137  la.  750,  Notes:  52  L.R.A.(N.S.)  983;  Ann. 
115  N.  W.  612, 15  Ann.  Cas.  474.  This  Cas.  1916E  800. 

ease  is  very  meagerly  reported  and  in  17.  Note:  52  L.R.A.(N.S.)  983. 

the  writer's  opinion  it  is  not  dear  that  18.  Stokes  v.  Hoffman  House,  167 

the  court  would  have  relieved  the  as-  N.  Y.  554,  60  N.  E.  667,  53  L.R.A.  870. 

signee  from  liability  for  rent  accruing  19.  Notes:    52    L.R.A.(N.S.)    986; 

after  the  fire  and  while  he  held  the  Ann.  Cas.  1916E  812. 

term  if  an  assignment  of  the  lease  had  20.  Fontaine  v.   Schulenburg  Lum- 

been  proved  instead  of  what  may  in  her,  etc.,  Co.,  109  Mo.  55,  18  S.  W. 

law  have  been  a  sublease.  1147,  32  A.  S.  R.  648. 

15.  Note:  52  L.R.A.(N.S.)   988.  Notes:    14   L.R.A.   151;   52  L.R.A, 

16.  Cohen  v.  Todd,  130  Minn.  227,  (N.S.)  986;  Ann.  Cas.  1916E  812. 
153    N.    W.    531,    L.R.A.1915E    846;  1.  Note:  14  L.R.A.  152. 

'852 


16  E.  C.  L.        LANDLORD  AND  TENANT        S§  366,  366 

it  has  befdn  held  that  an  agreement  to  take  an  assignment,  followed 
by  possession,  on  the  part  of  the  proposed  assignee,  is  not  sufficient 
to,  give. the  lessor  any  right  to  sue  him.'  One  who  asserts  to  the  lessor 
that  he  is  an  assignee,  and  exercises  a  control  over  the  premises,  as  by 
collecting  rents  of  the  subtenants,  has  been  held  estopped  to  deny  his 
liability  as  on  assignee.' 

355.  Invalidity  of  Assignment. — ^An  assignee  cannot  avoid  his  lia- 
bility to  the  lessor  for  rent  by  setting  up  the  fact  that  the  assign- 
ment was  in  violation  of  the  clause  in  the  lease  prohibiting  an  assign- 
ment without  the  consent  of  the  lessor,'  for  the  reason  that  such  pro- 
vision is  for  the  benefit  of  the  lessor,  who  may  waive  the  benefit 
thereof.^  And  it  seems  that  if  the  transferee  of  a  leasehold  enters 
into  possession  and  enjoyment  of  the  premises,  he  is  estopped  to 
deny  the  legality  of  the  transfer  under  which  he  entered,  when  sued 
by  the  lessor  for  the  rent.*  According  to  the  great  weight  of  author- 
ity possession  of  leased  premises  under  an  oral  assignment  and  the 
payment  of  rent  to  the  lessor  constitute  such  performance  as  will 
take  the  contract  out  of  the  statute  of  frauds,  if  the  term  is  of  such 
duration  as  to  fall  within  the  provision  of  the  statute,  and  hence 
the  assignee  is  liable  to  the  lessor  for  rent  to  the  same  extent  as  if  the 
assignment  had  been  in  writing.*  In  other  cases,  however,  where 
the  rule  prevails  that  part  performance  is  not  sufficient  to  take  the 
transaction  out  of  the  statute  of  frauds  so  as  to  enable  a  party  to 
maintain  thereon  an  action  at  law,  it  is  held  that  the  taking  of  pos- 
session by  an  assignee  under  an  oral  assignment,  invalid  under  the 
statute  of  frauds,  and  the  lessor's  recognition  of  him  as  tenant  and 
acceptance  of  rent  are  not  sufficient  to  enable  the  lessor  to  maintain 
an  action  against  the  assignee  for  rent  falling  due  after  the  assignee 
has  abandoned  the  possession.' 

356.  Necessity  for  Acceptance  of  Assignment  and  Entry  by 
Assignee. — An  assignment  if  made  voluntcuily  and  without  the  knowl- 
edge or  QiCceptance  of  the  assignee  does  not  bind  him,  so  as  to  render 
him  liable  to  the  lessor,®  aind  one  who  becomes  assignee  merely  by 
operation  of  law  is  not  as  a  general  rule  liable  under  the  covenants 
therein  unless  he  takes  actual  possession  or  otherwise  evidences  his 

2.  Note:  10  A.  S.  R.  565.  Notes:   14  L.R.A.  152;  42  L.B.A. 

3.  Note:  Ann.  Cas.  1916E  813.  (N.S.)    162;    52    L.R.A.(N.S.)    985; 

4.  See  supra,  par.  349.  Ann.  Cas.  1914B  466;  Ann.  Cas.  1916E 
6.  Notes:  14  L.R.A.  152;  52  L.R.A.  813. 

(N.S.)  985;  Ann.  Cas.  1914B  466.  7.  Chicago  Attachment  Co.  v.  Davis 

6.  Wolke  V.  Fleming,  103  Ind.  105,  Sewing  Maelu  Co.,  142  lU.  171,  31  N. 

2  N.  E.  326,  53  Am.  Rep.  495;  Tyler  E.  438, 16  L.B.A.  754. 

Commercial  College  v.  Stapleton,  33  Notes:  42  L.R.A.(N.S.)'  164;  Ann. 

Okla.   305,  126  Pac.  443,  Ann.   Cas.  Cas.  1914B  467;  Ann.  Cas.  1916E  813. 

1916E837,42LJl.A.(N.S.)  162;Lead-  8.  Macfarland    v.    Heim,    127    Mo. 

better  v.  Pewtherer,  61  Ore.  168,  121  327,  29  S.  W.  1030,  48  A.  S.  R.  629. 
Pac.  799,  Ann.  Cas.  1914B  464. 
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election  or  consent  to  tcike  the  leasehold.*  According  to  the  gener- 
ally accepted  view  an  assignee  in  fact  is  chargeable  with  the  peiv 
formance  of  covenants  running  with  the  land,  although  he  has  not 
taken  actual  possession  of  the  demised  premises.^®  The  liability  of 
an  assignee  for  rent  is  determined  by  his  right  to  possession  and  not 
his  actual  possession,  and  he  is  therefore  held  liable  though  he  may 
not  have  entered  into  possession  if  he  has  accepted  the  assignment,^^ 
and  a  fortiori  he  cannot  escape  liability  by  merely  abandoning  the 
possession.**  Some  authorities,  however,  have  taken  the  view,  ^ed, 
it  seems,  on  the  discredited  English  case  of  Eaton  v.  Jaques  (2  Doug. 
K.  B.  455),  that  the  assignee  is  not  liable  for  rent  until  he  actually 
enters  though  he  has  accepted  the  assignment.*' 

357.  Assignee  of  Part  of  Premises. — On  the  theory  that  a  transfer 
of  the  interest  of  the  lessee  in  a  part  of  the  premises  is  a  sublease 
and  not  an  assignment,  the  liability  of  such  a  transferee  for  any 
part  of  the  rent  is  denied  in  some  cases.  *^  According  to  the  pre- 
vailing view,  however,  one  who  acquires  by  assignment  the  lessee's 
entire  interest  in  a  distinct  part  of  leased  land  is,  as  to  such  part,  in 
privity  of  estate  with  the  lessor,  and  liable  to  him  for  a  proportionate 
share  of  the  rent;  **  but  such  an  a^gnee  is  not  in  privity  of  estate 
with  the  lessor  as  to  the  portion  of  the  land  not  covered  by  the  assign- 
ment, and  is  therefore  not  liable  for  the  entire  rent  reserved  in 
the  lease.**    Ordinarily  apportionment  of  rent  must  be  made  accord- 

9.  Note :  10  A.  S.  B.  562.  In  other  cases,  both  prior  to  and  after 

10.  Notes:  10  A.  S.  B.  561;  15  Eng.  the  decision  in  the  Damainville  ease,  the 
Rul.  Cas.  509.  ,       necessity  for  entry  into  possession  by 

11.  St  Lonis  Consolidated  Coal  Co.  the  lessee  to  render  him  liable  has  been 
V.  Peers,  166  111.  361,  46  N.  E.  1105,  38  denied.  See  52  L.RA.(N.S.)  982  note; 
L.R.A.  624;  Smith  v.  Brinker,  17  Mo.  Ann.  Cas.  1916E  802-804  note. 

148,  57  Am.  Dec.  265.  14.  Fulton  v.  Stuart,  2  Ohio  215, 15 

Notes:   14  L.B.A.  151;  52  L.R.A.  Am.  Dec.  542. 

(N.S.)  981;  Ann.  Cas.  1916E  80L  Notes:  52  L.R.A.{N.S.)  985;  Ann. 

12.  Bonetti  ▼.  Treat,  91  Cal.  223,  27  Cas.  1916E  801. 

Pac.  612,  14  L.RA.  151;  Tyler  Com-  15.  Hogg  v.  Reynolds,  61  Neb.  758, 

mercial  CoUege  v.  Stapleton,  33  Okla.  86  N.  W.  479,  87  A.  S.  R.  522;  Van 

305,  125  Pac.  443,  Ann.  Cas.  1916E  Rensselaer  v.  Bradley,  3  Denio  {N.  Y.) 

837,  42  L.R.A.(N.S.)  162.            .  135,  45  Am.  Dec.  451;  Childs  v.  Clark, 

Notes:  52  L.R.A.(N.S.)   981,  983;  3  Barb.  Ch.  (N.  Y.)  62,  49  Am.  Dec 

Ann.  Cas.  1916E  805.  164;  Damainville  v.  Mann,  32  N.  Y. 

13.  Damainville  v.  Mann,  32  N.  Y.  197,  88  Am.  Dec.  324. 

197,  88  Am.  Dec.  324.  Notes:  52  L.R.A.(N.S.)   984;  Ann. 

Notes:    14  L.R.A.   151;   52  L.R.A.   Cas.  1916E  800. 
(N.S.)  982;  Ann.  Cas.  1916E  803.  16.  Hogg  v.  Reynolds,  61  Neb.  758, 

In  New  York  the  case  of  Damain-  86  N.  W.  479,  87  A.  S.  R.  522;  Childs 
viUe  V.  Mann,  cited  above,  has  been  fol-  v.  Clark,  3  Barb.  Ch.  (N.  Y.)  62,  49 
lowed  in  later  cases  and  construed  as  Am.  Dec.  164. 

laying  down  the  general  rule  that  an       Notes:  52  L.R.A.(N.S.)  984;  Ann 
assignee  must  take  possession  in  order   Cas.  1916E  800* 
to  render  him  liable  as  such  for  rent. 
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ing  to  the  value  of  the  land,  when  the  landlord  seeks  to  recover  from 
one  who  is  assignee  of  the  tenant,  as  to  part  only  of  the  demised 
premises,^'  but  at  common  law  if  the  lessee  held  by  an  indivisible 
rent  service,  as  to  render  yearly  a  horse  or  the  like,  and  assigned 
part,  the  service  would  multiply;  or,  in  other  words,  the  lessee  and 
his  assignee  would  each  be  liable  to  render  such  horse,  etc.^^ 

358.  Assignee  of  Undivided  Interest. — ^As  a  general  rule  an  assignee 
of  an  undivided  interest  is  liable  for  only  a  proportionate  part  of  the 
subsequently  accruing  rent,^*  and  according  to  what  seems  the  better 
view  if  several  persons  hold  the  entire  interest  of  the  original  lessee 
of  premises,  not  as  joint  purchasers,  but  by  separate  deeds  or  assign- 
ment, each  of  them  having  an  undivided  interest,  they  are  not  jointly 
liable  to  the  lessor  for  the  whole  rent,  but  each  assignee  is  severally 
liable  for  a  part  only,  according  to  his  interest  in  the  premises  as  com- 
pared with  the  whole  interest  under  the  lease.**  The  view,  however, 
has  been  taken  that  assignees  holding  undivided  interests  in  unequal 
proportions,  as  tenants  in  common,  are  jointly  and  severally  liable 
to  the  lessor  for  a  breach  of  a  covenant  to  repair  or  to  surrender 
possession ;  ^  and  where  two  assignees  held  by  separate  deeds  of  assign- 
ment the  entire  interest  of  the  lessee  in  the  premises,  and  one  of  the 
assignees  was  in  possession  of  the  whole,  it  has  been  held  that  the 
one  in  possession  was  liable  to  the  lessor  for  the  entire  rent  reserved  in 
the  lease.'  This  holding,  however,  was  based  upon  the  theory  that 
privity  of  estate  is  not  created  between  the  lessor  and  the  assignee  unless 
the  latter  takes  possession,  which  theory  is  contrary  to  the  weight 
of  authority.* 

Position  of  Particular  Persons  as  Assignees 

359.  Executor  or  Administrator. — The  contract  of  a  lessee  to  pay 
rent  is  not  disdiarged  by  his  death  but  survives,  as  in  case  of  other 
contracts  not  of  a  personal  nature,^  as  a  claim  against  his  estate  not 
only  for  rent  accrued  at  the  time  of  his  death  but  also  for  the  sub- 
sequently accruing  rents;  ^  nor  can  the  administrator  of  a  deceased 

17.  Hogg  V.  Reynolds,  61  Neb.  758,   Pac.  190,  1  A.  S.  R.  75. 

86  N.  W.  479,  87  A.  S.  R.  522;  Van  2.  Damainville  v.  Mann,  32  N.  Y. 

Rensselaer  V.  Bradley,  3  Denio  (N.  Y.)  197,  88  Am.  Dec.  324. 

135,  45  Am.  Dec.  461.  Note :  Ann.  Cas.  1916E  80L 

18.  Van   Rensselaer   v.   Bradley,   3  3.  See  supra,  par.  356. 

Denio  (N.  Y.)  135,  45  Am.  Dec.  451,  4.  See  Executors  and  Administra- 

Note:  Ann.  Cas.  1916E  801.  tors,  vol.  11,  p.  163. 

19.  Notes:    62    L.R.A.(N.S.)     984;  5.  Akup  v.  Banks,  68  Miss.  664,  9 
Ann.  Cas.  1916E  801.  So.  895,  24  A.  S.  R.  294,  13  L.R.A. 

20.  Notes:  1  A.  S.  R.  75;  10  A.  S.  598.    See  also  Martin  v.  Black,  9  Paige 
R.  564;   52  L.R.A.(N.S.)    984;   Ann.  (N.  Y.)  641,  38  Am.  Dec.  574. 

Cas.  1916E  801.  Notes :  22  L.R.A.  (N.S. )  301 ;  12  Eng. 

1.  Coburn  v.  Goodall,  72  Cal.  498, 14   Rul.  Cas.  58,  63. 
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lessee  discharge  the  estate  from  liability  merely  by  a  notice  to  the 
lessor  of  his  determination  to  abandon  the  leased  premises.*  An 
executor  or  administrator  is  not  personally  liable  for  the  general 
debts  of  the  decedent;  ^  but  as  heretofore  shown  an  estate  for  years 
is  personal  property  and  passes  as  such  to  the  executor  or  adminis- 
trator of  the  lessee,^  and  the  question  of  his  personal  liability  by 
reason  of  his  acquisition  of  the  leasehold  has  often  been  raised.  In 
this  regard  the  rule  of  law  is  well  settled  that  the  pei*sonaI  repre- 
sentative of  a  lessee  is  liable  for  rent  of  demised  premises  only  to 
the  extent  of  the  assets  in  his  hands,  and  cannot  be  held  personally 
therefor,  unless  he  enters  and  holds  possession  of  the  estate  after 
the  death  of  the  lessee.*  In  case  he  enters,  however,  he  is  chai'geable 
as  assignee,  in  respect  of  the  perception  of  the  profits,  and  liable  for 
the  rent  de  bonis  propriis,^^  and  is  likewise  liable  as  assignee,  while 
he  holds  the  term,  for  breach  of  the  lessee's  covenant  to  repair, 
as  this  is  a  covenant  which  runs  with  the  leasehold  and  binds  an 
assignee.  ^^  Inasmuch  as  in  law  the  profits  of  an  estate  under  a 
demise  are  deemed  to  be  appropriated  to  the  lessor,  if  an  executor 
or  administrator  enters  during  a  current  quarter,  and  takes  the  profits 
from  an  under-tenant  or  otherwise,  the  rent  becomes  his  personal 
debt,  and  he  is  liable  for  the  rent  for  that  quarter,  to  the  extent  of 
the  value  of  the  premises,  although  it  commenced  before  flie  death 
of  the  lessee.**  But  in  case  the  executor  or  administrator  enters  or 
takes  the  rents  and  profits  of  the  leasehold  he  is  not  absolutely  liable 
for  the  amount  of  the  whole  rent  reserved  by  the  lease,  but  only  to 
the  extent  of  the  value  or  real  worth  of  the  use  of  the  premises.  As 
he  is  made  responsible  personally  solely  by  virtue  of  his  entry  and 
possession,  and  not  in  the  covenants  of  his  intestate  contained  in  the 
lease,  the  law  holds  him  for  so  much  of  the  rent  only  as  the  prem- 

6.  Alsup  V.  Banks,  68  Miss.  664,  9   820;  12  Eng.  Bui.  Cas.  58. 

So.  895,  24  A.  S.  R.  294,  13  L.R.A.  10.  Inches    v.    Dickinson,    2    Alien 

598.    See  infra,  par.  481  at  seq.,  as  to  (Mass.)  71,  79  Am.  Dec.  765;  In  re 

the  effect  of  a  tenant's  abandonment  of  Galloway,  21  Wend.    (N.  Y.)   22,  34 

possession  on  his  liability  for  rent  gen-  Am.  Dec  209 ;  Body  v.  Hargrave,  2 

eraUy.  Cro.  EUz.  711,  5  Coke  ^Ib,  12  Eng. 

7.  See  Executors  akd  Adhinist&a-  Rul.  Cas.  47;  Hopwood  v.  Whaley,  6 
TORS,  vol.  11,  p.  163.  C.  B.  744,  60  E.  C.  L.  744,  18  L.  J. 

8.  See  supra,  par.  8.  C.  PI.  43,  6  Dowl.  &  L.  342,  12  Jur. 

9.  Inches  v.  Dickinson,  2  Allen  1088,  12  Eng.  Rul  Cas.  50. 
(Mass.)  71,  79  Am.  Dec.  765;  Martin  Notes:  52  L.R.A.(N.S.)  987;  Ann. 
V.  Black,  9  Paige  (N.  Y.)  641,  38  Am.  Cas.  1916E  820;  12  Eng.  Rul.  Cas.  58. 
Dec.  574;  Body  v.  Hargrave,  2  Cro.  11.  Tilney  v.  Norris,  1  Ld.  Raynu 
EUz.  711,  5  Coke  31b,  12  Eng.  Rul.  553,  Salk.  309,  Carth.  519,  12  Eng. 
Cas.  47;  Tilney  v.  Norris,  1  Lt.  Raym.  Rul.  Cas.  49. 

553,  Salk.  309,  Carth.  519,  12  Eng.       12.  Inches    v.    Dickinson,    2    Allen 
Rul.  Cas.  49.  (Mass.)  71,  79  Am.  Dec.  765. 

Notes:    22    L.R.A.(N.S.)    302;    52       Note:  Ann.  Cas.  1916E  820. 
L.R.A.(N.S.)    987;   Ann.  Cas.  191«E 

856 


16  R.  C.  L.        LANDLORD  AND  TENANT  §  360 

ifles  are  actually  worth.  Prima  facie,  the  rent  reserved  by  the  lease 
is  evidence  of  the  value  of  the  premises,  and  of  the  extent  of  the 
liability  of  the  administrator,  but  it  is  open  to  him  to  show  that  the 
estate,  during  the  time  for  which  he  is  liable,  was  of  less  value,  and 
for  that  amount  only  can  he  be  charged.^'  An  executor  de  son  tort 
of  a  lessee,  who  enters  into  possession  of  the  leased  premises,  renders 
himself  as  fully  liable  as  if  he  were  the  legal  personal  representative.^* 
As  in  case  of  other  assignees,  the  privity  of  estate  is  broken  and  the 
personal  liability  of  the  administrator  or  executor  terminated  by  an 
assignment  by  him  to  another.^*  A  legatee  or  distributee  of  a  lessee 
incurs  no  liability  as  assignee  of  the  term  unless  he  accepts  the  term, 
but  if  he  does  accept  it  he  incurs  the  same  liability  as  any  other 
assignee.** 

360.  Receiver. — ^A  receiver  appointed  for  a  lessee  or  holder  of  a 
term  is  not,  on  any  theory,  personally  liable  for  the  rent  or  for  the 
performance  of  other  covenants  in  the  lease,  without  taking  posses- 
sion of  the  premises,  or  doing  some  other  act  signifying  his  election 
to  accept  the  term  as  a  part  of  the  property  of  the  judgment  debtor.*' 
It  is  said  that  his  situation  is  analogous  to  that  of  an  executor,  who 
cannot  be  charged  as  the  assignee  of  the  lease  if  he  waives  the  term, 
the  income  of  which  is  not  sufficient  to  pay  the  rent,  although  the 
estate  of  the  testator  may  be  liable  for  the  rent  in  the  due  course  of 
administration,  if  the  landlord  refuses  to  re-enter;  ^^  and  if  the  receiver 
refuses  to  accept  the  term,  rent  accrued  or  accruing  under  the  lease 
does  not  constitute  a  preferred  claim  against  the  assets  in  his  hands.  ^* 
A  receiver  is  entitled  to  a  reasonable  time  to  aacertain  the  value  of 
a  leasehold  owned  by  the  defendant  before  he  can  be  held  to.  have 
accepted  it;  and  though  he  is  obliged  to  take  possession  if  required 
by  the  order  appointing  him,  no  liability  for  rent  arises  eo  instanti 

18.  Inches    v.    Dickinson,    2    Allen  U.  S.  313,  12  S.  Ct.  235,  35  U.  S.  (L. 

(Mass.)   71,  79  Am.  Dec.  765;  Hop-  ed.)    1025;    Quincy,    etc.,    R.    Co.   v. 

wood  V.  Whaley,  6  C.  B.  744,  60  E.  C.  Humphreys,  145  U.  S.  82,  12  S.  Ct. 

L.  744,  18  L.  J.  C.  PI.  43,  6  Dowl.  &  787,  36  U.  S.  (L.  ed.)  632;  Martin  v. 

L.  342, 12  Jur.  1088, 12  Eng.  Rul.  Cas.  Black,  9  Paige  (N.  Y.)  641,  38  Am. 

50,  Dec.    574;    Tradesman    Pub.    Co.    v. 

Notes:    22    L.R.A.(N.S.)    302;    52  KnoxviUe  Car  Wheel  Co.,  95   Tenn. 

L.R.A.(N.S.)  987.  634,  32  S.  W.  1097, 49  A.  S.  R.  943,  31 

14.  Note:  22  L.R.A.(N.S.)  302.  L.R.A.  593. 

16.  Taylor  v.  Shum,  1  B.  &  P.  21,  Notes:  38  Am.  Deo.  577;  59  L.R.A. 

4  Rev.  Rep.  759, 15  Eng.  Rul.  Cas.  503.  673 ;  Ann.  Cas.  1916E  818. 

Notes:  52  L.R.A.(N.S.)   988;  Ann.  18.  Martin  v.  Black,  9  Paige  (N.  Y.) 

Cas.  1916E  820;  12  Eng.  Rul.  Cas.  61,  641,  38  Am.  Dec.  574.    See  supra,  par. 

See  infra,  par.  367  et  seq.,  as  regards  359,  as  to  executors  and  administrators, 

general  effect  of  reassignment  on  lia-  19.  St.    Joseph,    etc.,    R.     Co.    v. 

bUity  of  assignee.  Humphreys,  145  U.  S.  105,  12  S.  Ct. 

16.  Note:  Ann.  Cas.  1916E  820.  795,  36  U.  S.  (L.  ed.)  640. 

.     17.  Sunflower  Oil  Co.  v.  Wilson,  142  Note :  59  L.R. A.  674. 
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by  the  mere  ax^t  of  taking  possession;  '^  nor  is  he.  necessarily  liable 
for  the  rents  accruing  while  in  possession,  as  for  operating  expenses 
if  they  exceed  the  rental  value  and  income  from  the  leasehold,  but 
only  for  the  reasonable  rental  value  of  the  property.^  On  the  other 
hand,  if  he  elects  to  accept  the  term  and  enters  into  possession,  it  is 
held  in  some  jurisdictions  that  he  becomes  personally  liable  for  the 
rent  as  in  case  of  other  assignees.*  This  view,  however,  seems  to  be 
necessarily  predicated  on  the  principle  which  prevails  in  some  juris- 
dictions that  the  title  to  the  defendant's  property  vests  in  the  receiver;  • 
while  on  the  theory  that  a  receiver  appointed  by  a  court  of  chancery 
under  its  general  equity  powers,  as  distinguished  from  statutory  receiv- 
ers, is  merely  a  ministerial  officer  of  the  court,  the  title  to  the  prop- 
erty not  changing  and  his  custody  being  that  of  the  court,  it  is  held 
in  other  jurisdictions  that  a  receiver  taking  possession  of  a  leasehold 
estate  does  not  become  the  assignee  of  the  term,  and  is  not  person- 
ally liable  on  the  covenants  of  the  lease,"*  and  that  there  is  no  per- 
sonal liability  for  rent  accruing  while  he  is  in  possession  as  distin- 
guished from  the  equitable  claim  which  the  lessor  may  have  for  the 
application  of  the  fund  in  court  towards  the  satisfaction  of  the  rent^ 
The  election  of  a  receiver  to  accept  the  term  may  be  inferred  f^om 
unequivocal  acts  indicating  an  intention  to  appropriate  the  leasehold 
estate.*  A  landlord  of  an  embarrassed  corporation  who  intervenes  in 
receivership  proceedings  against  it,  asserting  a  prior  lien  for  rent, 

20.  Quincy,  etc.,  R.  Ck>.  v.  Humph-  4.  Durand  ▼.  Howard,  216  Fed.  585, 
reys,  145  U.  S.  82,  12  S.  Ct.  787,  36  132  C.  C.  A.  689,  L.R.A.1915B  998; 
U.  S.  (L.  ed.)  632;  St^oseph,  etc.,  R.  Bell  v.  American  Protective  League, 
Co.  V.  Humphreys,  145  U.  S.  105,  12  163  Mass.  558,  40  N.  E.  857,  47  A.  S. 
S.  Ct.  795,  36  U.  S.  (L.  ed.)  640;  R.  481,  28  L.R. A.  452  (explaining  ear- 
United  States  Trust  Co.  v.  Wabash  W.  lier  case) ;  Stokes  v.  Ho&nan  House, 
R.  Co.,  150  U.  S.  287, 14  S.  Ct.  86,  37  167  N.  Y.  654,  60  N.  E.  667,  53  LJI.A. 
U.  S.  (L.  ed.)  1085;  Tradesman  Pub.  870  (explaining  general  statement  in 
Co.  V.  Knozville  Car  Wheel  Co.,  95  earlier  case  as  applying  only  to  statu- 
Tenn.  634,  32  S.  W.  1097,  49  A.  S.  R.  tory  receivers  in  whom  the  title  vests 
943,  31  L.R.A.  593.  and  refusing  to  follow  another  earlier 

Note:  59  L.R.A.  681.  case  which  the  court  acknowledges  to 

1.  Quincy,  etc.,  R.  Co.  v.  Humph-  be  contrary  to  its  holding).  See  also 
reys,  145  U.  S.  82,  12  S.  Ct.  787,  38  Quincy,  etc.,  R.  Co.  v.  Humphreys, 
U.  S.  (L.  ed.)  632;  Martin  v.  Black,  145  U.  S.  82,  12  S.  Ct.  787,  36  U.  S. 
9  Paige  (N.  Y.)  641,  38  Am.  Dec.  574;  (L.  ed.)  632;  Tradesman  Pub.  Co.  v. 
Tradesman  Pub.  Co.  v.  Knoxville  Car  Knoxville  Car  Wheel  Co.,  95  Tenn.  634, 
Wheel  Co.,  95  Tenn.  634,  32  S.  W.  32  S.  W.  1097,  49  A.  S.  R.  943,  31 
1097,  49  A.  S.  R.  943,  31  L.R.A.  593.  L.R.A.   593.     But  see  United   States 

2.  Notes:  59  L.R.A.  673;  Ann.  Cas.  Trust  Co.  v.  Wabash  W.  R.  Co.,  150 
1916E  819.  U.  S.  287,  14  S.  Ct.  86,  37  U.  S.  (L. 

3.  Bell     V.     American     Protective  ed.)  1085. 

League,  163  Mass.  558,  40  N.  E.  857,       Note:  Ann.  Cas.  1916E  818. 
47  A.  S.  R.  481,  28  L.R.A.  452.    See       5.  Stokes  v.  Hoffman  House,  167  N. 
Rbgeivebs,  as  to  when  the  title  vesta   Y.  554,  60  N.  E.  667,  53  L.R.A.  870. 
in  receivers.  6.  Note:  59  L.R.A.  676. 
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and  addng  leave  to  distraiii  therefor,  does  not  waive  or  forfeit  his 
rights  on  the  ground  of  having  assented  to  the  proceedings,  where 
he  has  consistently  insisted  on  the  priority  of  his  claim.'  It  has  been 
held  that  a  creditor  of  an  embarrassed  corporation,  who^  for  the  pur- 
pose of  getting  control  of  its  plant  and  shielding  it  from  its  cred- 
itors, collusively  obtains  the  appointment  of  a  receiver,  and  thereby 
prevents  the  owner  of  the  premises  on  which  the  plant  is  located  from 
enforcing  his  claims  for  rent,  will  render  himself  personally  liable 
for  the  rent  accruing  during  the  receivership,  and  that  the  owner 
does  not,  by  accepting  the  proceeds  in  the  receiver's  hands  as  a  pay- 
ment on  his  claim  for  rent,  exhaust  his  remedy  so  as  to  prevent  the 
court  from  requiring  the  creditor  to  pay  the  deficiency.* 

361.  Trustee  in  Bankruptcy  or  Insolvency. — ^A  trustee  or  assignee 
in  bankruptcy  is  not  bound  to  take  a  leasehold  estate  when  the  rent 
is  greater  than  the  value  of  the  lease,  as  the  result  would  be  to  burden 
the  estate  of  the  bankrupt  and  to  diminish  the  fund  to  be  distrib- 
uted among  the  creditors.*  There  can  be  no  doubt  but  that  rent 
which  has  accrued  prior  to  the  date  of  filing  the  petition  in  bank- 
ruptcy may  be  proved  like  any  other  debt,*^  but  according  to  the 
better  vi,ew  rent  accruing  after  the  petition  in  bankruptcy,  though 
before  the  adjudication,  is  not  provable  against  the  bankrupt's  estate,^^ 
and  a  fortiori  rent  accruing  after  the  adjudication  in  bankruptcy  is 
not  a  provable  claim.**  While  it  is  well  settled  that  on  the  bank- 
ruptcy of  the  tenant,  provided  this  does  not  by  the  express  terms  of 
the  lease  terminate  the  tenancy,  the  leasehold  interest  passes  to  the 
trustee  in  bankruptcy  if  he  elects  to  accept  it.  He  has  a  reasonable 
time  within  which  the  lease  may  be  accepted.  If  in  the  meanwhile 
he  occupies  the  premises,  he  is  liable  for  nierely  the  reasonable  rent 
while  so  occupying,  and  not  for  the  rent  stipulated  in  the  lease  itself. 
Nevertheless  the  rent  so  stipulated  should  be  accepted  as  the  reason- 
able worth  of  the  use  and  occupation,  in  the  absence  of  clear  showing 
of  unreasonableness.**    If  the  trustee  in  bankruptcy  elects  to  accept 

7.  Link     Belt     Machinery     Co.    v.  127  C.  C.  A.  304,  Ann.  Cas.  1916A  940. 
Hughes,  195  111.  413,  63  N.  E.  186,  59  Note :  Ann.  Cas.  1916A  944. 
L.R.A.  673.  11.  Watson  v.  MerriU,  136  Fed.  359, 

8.  Link  Belt  Machinery  Co.  v.  69  C.  C.  A.  186,  69  L.R.A.  719. 
Hughes,  195  111.  413,  63  N.  E.  186,  59  Note :  Ann.  Cas.  1916A  944. 
L.R.A.  673  and  note.  See  Bankbuptct,  vol.  3,  p.  239. 

9.  Glenny  v.  Langdon,  98  U.  S.  20,  12.  In  re  Roth,  181  Fed.  667,  104 
25  U.  S.  (L.  ed.)  43;  In  re  Roth,  181  C.  C.  A.  649,  31  L.R.A.(N.S.)  270. 
Fed.  667,  104  C.  C.  A.  649,  31  L.R.A.  13.  Quincy,  etc.,  R.  Co.  v.  Humph - 
(N.S.)  270;  In  re  Frazin,  183  Fed.  28,  reys,  145  U.  S.  82, 12  S.  Ct.  787,  36  U. 
105  C.  C.  A.  320,  33  L.R.A.(N.S.)  745.  S.  (L.  ed.)  632j  In  re  Sherwoods,  210 

Notes:  59  L.R.A.  675;  33  L.R.A.  Fed.  754,  127  C.  C.  A.  304,  Ann.  Cas. 
(N.S.)  745.  1916 A  940. 

Seealso  Bankruptot,  vol.  3,  p.  230;  Notes:  59  L.R.A.  675;  33  L.R.A. 
INSOLVENCY,  vol.  14,  p.  648.  (N.S.)  745;  Ann.  Caa.  1916E  818. 

10.  In  re  Sherwoods,  210  Fed.  754, 
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the  leasehold  he  then  occupies,  as  the  title  to  the  bankrupt's  property 
vests  in  him,  the  position  of  an  assignee  and  will  be  personally  Uable 
for  rent  accruing  thereafter  so  long  as  he  holds  the  estate,^*  and  the 
same  is  true  as  to  an  assignee  or  trustee  in  insolvency  proceedings, 
as  the  title  to  the  insolvent's  property  vests  in  him."  However, 
assignees  or  trustees  in  bankruptcy  do  not  by  accepting  the  trust 
become  assignees  of  the  lease.  There  must  be  some  positive  and 
unequivocal  act  of  acceptance  of  the  term,  as  distinguished  from 
acceptance  of  the  trust,  before  they  can  be  held  liable.^*  An  assignee 
or  trustee  in  bankruptcy  or  insolvency  proceedings  may  by  an  assign- 
ment over  escape  furtiber  hability  as  in  case  of  other  assignees.*' 
Tt  is  held  that  the  court  has  power  under  our  bankruptcy  statute 
to  order  the  receiver  to  transfer  a  leasehold  held  by  the  bankrupt.** 
362.  Assignee  for  Benefit  of  Creditors. — ^In  case  of  an  assignment 
for  the  benefit  of  creditors  by  a  lessee  in  which  the  leasehold  is  included 
it  is  optional  with  the  assignee  whether  he  will  accept  the  leasehold 
or  not,  and  where  he  refuses  to  accept  there  is  no  assignment  of  the 
term  which  will  constitute  a  breach  of  a  restriction  in  the  lease  against 
an  assignment  or  impose  any  personal  liability  on  the  assignee  for 
the  subsequently  accruing  rents  as  an  assignee  of  the  term ;  **  and 
he  is  entitled  to  a  reasonable  time  to  determine  the  value  of  the  lease- 
hold before  making  his  election.*®  It  seems  that  he  will  be  deemed 
to  have  refused  to  accept  a  burdensome  leasehold  if  he  has  not 
expressly  or  by  unequivocal  acts  accepted  it,*  and  certainly  his  accept- 
ance of  the  general  assignment  is  not  an  election  to  accept  the  term.* 
However,  if  he  accepts  the  term,  he  will  occupy  the  position  of  any 
other  assignee  and  beconie  personally  liable  for  the  rent  accruing 
while  he  holds  the  term.*  An  election  to  accept  the  term  may  be 
evidenced  by  an  express  acceptance  or  by  unequivocal  acts,  incon- 

14.  Quincy,  etc.,  R.  Co.  v.  Humph-  18.  In  re  Sherwoods,  210  Fed.  754, 
reys,  145  U.  8.  82,  12  S.  Ct.  787,  36  127  C.  C.  A.  304,  Ann.  Cas.  1916A  940. 
U.  S.  (L.  ed.)  632  (distinguishing  the  19.  Medinah  Temple  Co.  v.  Currey, 
position  of  a  receiver  from  that  of  a  162  111.  441,  44  N.  E.  839,  63  A.  S.  R. 
trustee  in  bankruptcy  and  assuming  320. 

that  the  latter  would  be  personally  lia-  Notes:   59  L.R.A.  674;   Ann.   Cas. 

ble  for  rent  if  he  accepts  the  term) ;  1916E  815. 

Bell  V.  American  Protective  League,  20.  Notes:  59  L.R.A.  682;  Ann.  Cas. 

163  Mass.  558,  40  N.  E.  867,  47  A.  S.  1916E  815. 

R.  481,  28  L.R.A.  462;  Martin  v.  Black,  1.  Medinah  Temple  Co.  v.  Currey, 

9  Paige  (N.  Y.)  641,  38  Am.  Dec.  574.  162  111.  441, 44  N.  E.  839,  53  A.  S.  R. 

Note :  Ann.  Cas.  1916E  816.  320. 

15.  Bell     V.     American     Protective  Note :  59  L.R. A.  675. 
League,  163  Mass.  558,  40  N.  E.  857,  2.  Note:  69  L.R.A.  674. 

47  A.  S.  R.  481,  28  L.R.A.  452.   .  3.  Durand  v.  Howard,  216  Fed.  585, 

16.  Note :  Ann.  Cas.  1916E  817.  132  C.  C.  A.  589,  L.R.A.1915B  998. 

17.  Note :  Ann.  Cas.  1916E  818.  See  Notes:  59  L.R.A.  675,  694;  Atin, 
infra^  par.  367  et  seq.,  as  to  effect  of  Cas.  1916E  815. 

reassignment^ 
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distent  with  the  right  of  entry  by  the  landlord,  indicating  an  intention 
to  appropriate  the  leasehold  estate.^  An  assignee  for  the  benefit  of 
creditors  of  an  insolvent  lessee  entering  with  the  intent  to  occupy 
as  assignee  by  virtue  of  the  assignmenti  and  so  occupying,  has  no 
ground  of  complaint  in  being  ordered  to  pay  that  quarter's  rent  out 
of  moneys  in  his  hands  realized  out  of  tiie  assigned  estate,  instead 
of  out  of  his  own  funds.^  As  in  case  of  other  assignees  the  liability  of 
an  assignee  for  the  benefit  of  creditors  who  has  accepted  a  lease 
of  the  assignor  may  be  terminated  by  reassigning  the  term  and  relin- 
quishing possession,  or  by  any  act  which  works  the  dissolution  of 
the  privity  of  estate.* 

363.  Purchaser  at  Judicial  Sale. — ^The  purchaser  of  a  leasehold  at 
a  judicial  sale  is  liable  to  the  lessor  to  the  same  extent  as  any  other 
assignee  as  soon  as  he  secures  the  tiUe,^  whether  he  actually  takes 
possession  or  not;*  and  a  purchaser  under  a  foreclosure  of  a  mort- 
gage or  trust  deed  likewise  becomes  liable  for  rent  as  an  assignee  of 
the  lease.*  Since  an  assignee  is  not  liable  for  rent  accruing  before 
he  comes  into  privity  of  estate  with  the  lessor  the  purchaser  of  a 
leasehold  at  a  judicial  sale  is  not  liable  for  rent  accruing  after  the 
sale,  but  before  he  acquires  the  right  of  possession,^*  and  his  liability 
may  be  terminated  by  making  an  assignment  of  the  lease  but  not 
by  mere  abandonment  of  possession.*^ 

364.  Mortgagee. — According  to  the  common  law  doctrine,  a  mort- 
gage vests  the  title  in  the  mortgagee  defeasible  until  condition  broken 
and  absolute  thereafter/*  with  the  result  that  a  mortgagee  of  a  lease- 
hold is  treated  as  an  assignee  and  is  liable  to  the  lessor  for  rent  as 
long  as  he  holds  the  estate,  whether  he  takes  possession  of  the  prem- 
ises or  not,  if  the  rule  also  prevails  that  the  taking  of  possession  by 
the  assignee  is  not  required  to  render  him  liable  as  such  to  the  lessor.** 
While  a  mortgagee  after  forfeiture  is  regarded  as  the  assignee  of  the 
term,  and  hence  is  liable  on  the  real  covenants,  there  is  danger  of 
great  hardship  resulting  from  this  rule,  and  the  right  to  hold  him 

4.  Notes:  69  L.R.A.  676;  Ann.  Cas.   92,  52  Am.  Rep.  167. 
1916E815.  10.  Notes:    52    L.R.A.(N.S.)    983; 

6.  Note:  49  Am.  Dec.  170.  Ann.  Cas.  1916E  82L 

6.  Note:  Ann.  Cas.  1916E  816.  See  11.  Note:  Ann.  Cas.  1916E  821.  See 
infra,  par.  367  et  seq.,  as  to  the  general  infra,  par.  367  et  seq.,  as  to  the  general 
effect  of  reassignment.  effect  of  a  reassignment. 

7.  Smith  v.  Brinker,  17  Mo.  148,  57       12.  See  Mortgages. 

Am.  Dec.  265;  State  v.  Martin,  14  Lea  13.  Calvert  v.  Bradley,  16  How.  580, 

(Tenn.)  92,  52  Am.  Dec.  167.  14  U.  S.  (L.  ed.)  1066  (reviewing  the 

Notes:  52  L.R.A.(N.S.)  988;  Ann.  English  and  American  authorities  but 

Cas.  1916E  821.  leaving  the  question  undetermined). 

8.  Smith  V.  Brinker,  17  Mo.  148,  57  Notes:  10  A.  S.  R.  562;  52  L.R.A. 
Am.  Dec.  265.  (N.S.)  987;  Ann.  Cas.  1916E  813. 

Notes:  52  L.R.A.(N.S.)  988;  Ann.  See  supra,  par.  356,  as  to  the  neces- 
Cas.  1916E  821.  sity  for  taking  possession  to  render  the 

9.  State  V.  Martin,  14  Lea  (Tenn.)    assignee  liable. 
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liable  on  such  covenants  should  be  very  thoroughly  established  be- 
fore recovery  is  permitted,. especially  in  a  court  of  equity.**  Where 
it  is  considered  that  a  mortgage  does  not  convey  title  but  is  merely  a 
security  for  the  debt,  sometimes  called  the  equitable  doctrine,  it  is 
consistently  held  that  a  mortgagee  of  a  leasehold,  out  of  possession^ 
is  not  liable  to  the  lessor  for  rent  as  an  assignee.^^  It  is  held  in 
some  jurisdictions  where  the  equitable  doctrine  as  to  mortgages  pre- 
vails that  a  mortgagee  of  a  leasehold  is  not  liable  to  the  lessor  for 
rent,  though  he  takes  possession ;  *•  on  the  other  hand,  in  other  juris- 
dictions it  is  held  that  while  a  mortgagee  out  of  possession  is  not 
liable  to  the  lessor  for  rent,  yet,  if  he  takes  possession  of  the  prem- 
ises under  his  mortgage,  he  becomes  liable.^^ 

Enj  or  cement  of  Assignee's  Liability 

365.  In  General. — ^The  usual  common  law  remedy  of  the  lessor 
against  an  assignee  to  recover  rent  is  an  action  of  debt  based  on  the 
demise,*^  but  if  the  lease  contains  an  express  covenant  to  pay,  the 
burden  of  the  covenant  runs  with  the  leasehold  and  an  action  of 
covenant  thereon  may  be  maintained  against  the  assignee.^*  Since 
the  liability  in  use  and  occupation  is  based  upon  contract,  express 
or  implied,  and  in  the  absence  of  an  express  covenant  there  is  no 
privity  of  contract  between  lessor  anil  assignee,  it  would  seem  logi- 
cally to  follow  that  an  action  for  use  and  occupation  cannot  be  main- 
tained by  the  lessor  against  the  assignee  as  such,*^  and  it  has  been 
expressly  held  that  such  an  action  cannot  be  maintained  unless  the 
assignee  has  entered  into  an  agreement  with  the  lessor,  equivalent 
to  a  new  demise,  in  which  case  he  is  not  liable  as  assignee,  but  rather 
as  lessee.^  In  other  cases,  however,  the  view  seems  to  be  taken  that 
an  action  for  use  and  occupation  will  lie  on  behalf  of  the  lessor 
against  an  assignee.*  Where  the  lease  is  under  seal  and  the  rule 
prevails  that  an  action  for  use  and  occupation  will  not  lie  against 
a  lessee  to  recover  rent  reserved  by  a  lease  under  seal,  but  the  action 
must  be  on  the  demise,*  an  assignee  would  stand  in  the  same  position 

14.  Gibbs  V.  Didier,  125  Md.  486,  94  Cas.  1916E  815. 

Atl.  100,  Ann.  Cas.  1916E  833.  18.  Note :  14  L.R. A.  155. 

15.  Smith  V.  Brinker,  17  Mo.  148,  57  19.  Stevenson  v.  Lambard,  Z  East 
Am.  Dec.  265 ;  Cbilds  v.  Clark,  3  Barb.  575,  6  Rev.  Rep.  511, 15  Eng.  Rnl.  Cas. 
Ch.  (N.  y.)  52,  49  Am.  Dec.  164.  704. 

Notes:  52  L.R.A.(N.S.)  987;  Ann.  Notes:   14  L.R.A.  156;  52  KRJL. 

Cas.  1916E  814.  (N.S.)  979. 

16.  Johnson  v.  Sherman,  15  Cal.  287,  20.  Notes:  14  L.R.A.  156;  52  L.R.A. 
76  Am.  Dec.  481.  (N.S.)  979. 

Notes:  52  L.R.A.(N.S.)  987;  Ann.  1.  Bedford  v.  Terhune,  30  N.  Y.  453, 

Cas.  1916E  814.  86  Am.  Dec.  394. 

17.  Cbilds  V.  Clark,  3  Barb.  Ch.  (N.  2.  Note:  52  L.R.A.(N.S.)  979. 
Y.)  52,  49  Am.  Dec.  164.  3.  See  infra,  par.  512. 

Notes:  52  L.R.A.(N.S.)  987;  Ann. 
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as  the  lessee,  in  respect  to  bis  liiability,  in  an  action  for  use  and 
occupation.*  The  lessee's  covenant  to  pay  rent  is  divisible  and  an 
action  of  covenant  may  be  maintained  against  the  assignee  of  a  part 
of  the  demised  premises  for  the  proportionate  part  of  the  rent,^  and 
where  the  lease  contains  an  express  covenant  to  pay  rent  and  an 
action  of  covenant  thereon  is  brought  against  the  assignee,  the  rent 
may  be  apportioned  so  as  to  enable  the  plaintiff  to  recover  a  pro- 
portionate rent  where  the  assignee  has  been  evicted  by  title  para- 
mount from  a  part  of  the  demised  premises,*  and  in  case  of  a  cove- 
nant of  the  lessee  to  repair,  the  burden  of  which  runs  with  the 
leasehold  and  binds  the  assignee,  an  action  of  covenant  will  lie  against 
the  assignee  of  part  of  the  estate  for  not  repairing  his  part;  for  it  is 
divisible  and  follows  the  land.'  At  common  law  it  is  held  that  since 
the  liability  of  the  assignee  to  the  lessor  is  based  on  privity  of  estate 
and  not  privity  of  contract,  the  lessor's  right  of  action  is  local.*  Non- 
payment of  rent  by  the  lessee  is  sufficiently  averred  in  an  'action 
against  his  assignee  by  a  declaration  which  states  that  the  rent  accru- 
ing subsequent  to  the  assignment  to  the  defendant  is  due  and  owing 
to  the  plaintiff  and  still  remains  in  arrear  and  unpaid  from  the 
defendant.*  A  declaration  stating  that  the  defendant  is  the  assignee 
of  the  whole  or  some  part  of  the  demised  premises  is  bad  because 
in  the  alternative.** 

366.  Proof  of  Assignment. — ^Generally,  in  an  action  by  the  lessor 
to  recover  rent  reserved  in  a  lease,  against  one  in  possession  of  demised 
premises,  a  prima  facie  right  to  recover  is  established  by  showing 
him  to  have  been  in  actual  possession  at  the  time  the  rent  became 
due,  and  the  presumption  is  that  he  occupied  as  assignee  of  the  orig- 
inal lessee.  The  fact  of  the  assignment  is  a  transaction  between  the 
assignee  and  the  lessee,  of  which  the  lessor  is  not  cognizant,  but  the 
assignee  is.  There  is  no  hardship,  therefore,  in  concluding  one  by  his 
possession,  unless  he  discloses  the  true  state  of  his  title.**  And,  a 
fortiori,  an  assignment,  and  not  an  underletting,  will  be  presumed, 
in  the  absence  of  proof  to  the  contrary,  where  an  underletting  with- 

4.  E[iersted  v.  Orange,  etc.,  R.  Co.,  8.  Note :  14  L.R.A.  166. 

69  N.  Y.  343,  25  Am.  Rep.  199.  9.  Van    Rensselaer    v.    Bradley,    3 

6.  Van    Rensselaer    v.    Bradley,    3  Denio  (N.  Y.)  136,  45  Am.  Dec.  451. 

Denio  (N.  Y.)  135,  45  Am.  Dec.  451.  10.  Van   Rensselaer   v.   Bradley,   3 

6.  Stevenson    v.    Lambard,    2    East  Denio  (N.  Y.)  135,  45  Am.  Dec.  451. 
675,  6  Rev.  Rep.  611, 15  Eng.  Rul.  Cas.  11.  Bedford  v.  Terhune,  30  N.  Y. 
704.    As  to  the  effect  of  a  partial  evic-  453,  86  Am.  Dec.  394 ;  Leadbetter  v. 
tion  under  title  paramount  on  liability  Pewtherer,  61  Ore.  168,  121  Pac.  799, 
for  rent,  see  infra,  par.  464.  Ann.  Cas.  1914B  464. 

7.  Stevenson   v.    Lambard,   2   East  Notes:  15  Am.  Dec.  545;  86  Am. 
575,  6  Rev.  Rep.  511, 15  Eng.  Rul.  Cas.  Dec.  405 ;  10  A.  S.  R.  558 ;  14  L.R.A. 
704.     See  infra,  par.  610,  as  to  the  152;  52  L.R.A.(N.S.)  986;  Ann.  Cas. 
persons  by  and  against  whom  a  tenant's  1914B  467;  Ann.  Cas.  1916E  811. 
covenant  to  repair  is  enforceable. 
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out  the  written  consent  of  the  lessor  is  made  a  ground  of  forfeiture 
of  the  term^  and  parties  other  than  the  lessees  are  in  possession  with- 
out such  consent.^'  The  presumption .  of  an  assignment  may  be 
rebutted,  and  the  party  exonerated  from  liability  to  the  lessor,  by 
showing  that  he  was  not  assignee  in  fact,  and  had  no  interest  in 
the  lease,  but  occupied  by  permission  of  the  lessee  as  under-tenant 
or  otherwise.^*  It  has  been  held  that  the  presumption  of  an  assign- 
ment by  virtue  of  the  defendant's  occupation  of  the  premises  does 
not  arise  wherie  an  assignment  would  violate  a  clause  in  the  lease 
forbidding  assignments  without  the  consent  of  the  lessor,  if  by  any 
other  mode  of  transfer  possession  could  be  acquired  by  the  occupant 
legally.^^  On  the  other  hand^  it  has  beei^  held  that  such  clause  in 
the  lease  strengthens  the  presumption  of  assignment  rather  than  weak- 
ens it,  for  the  reason  that  the  defendant  would  then  have  a  strong 
motive  for  concealing  the  fact  of  assignment;  since,  if  the  fact  were 
known,  his  leasehold  would  be  subject  to  forfeiture.^* 

Reaseignment  as  Affecting  Liability  of  Assignee 

367.  In  General. — ^In  the  absence  of  a  statute  to  the  contrary,  as 
the  personal  liability  of  an  assignee  grows  out  of  the  privity  of  estate, 
it  ceases  as  to  subsequently  accruing  liabilities  when  the  privity  of 
estate  ceases.  Each  successive  assignee  is  liable  for  covenant^;  matur- 
ing while  the  title  is  held  by  him,  because  of  privity  of  estate;  but 
he  is  not  liable  for  those  subsequently  maturing,  because  of  the  absence 
of  any  contract  relations  with  the  lessor.  While  he  holds  the  estate 
and  etijoys  its  benefits  he  bears  its  burdens;  but  he  lay%  down  both 
the  estate  and  its  burdens  by  an  assignment.^^    The  assignee,  how- 

12.  Bedford  v.  Terhune,  30  N.  Y.  Peers,  166  lU.  361,  46  N.  E.  1106,  38 
453,  86  Am.  Dec  394.  L.R.A.  624;  Springer  v.  De  Wolf,  194 

13.  Bedford  v.  Terhune,  30  N.  Y.  lU.  218,  62  N.  E.  542,  88  A.  S.  R.  155, 
453,  86  Am.  Dec.  394;  Leadbetter  v.  56  L.R.A.  465;  Meyer  v.  Gaertner,  106 
Pewtherer,  61  Ore.  168,  121  Pac.  799,  Ky.  481,  50  S.  W.  971,  45  L.R.A.  513; 
Ann.  Cas.  1914B  464.  Hartman  v.  Thompson,  104  Md.  389,  65 

Notes:  15  Am.  Dec.  545;  10  A.  S.  Atl.  117, 118  A.  S.  R.  422, 10  Ann.  Cas. 
R.  558;  14  L.R.A.  152;  52  L.R.A.  92;  Farrington  v.  KimbaU,  126  Mass. 
(N.S.)  986;  Ann.  Cas.  1914B  467;  313,  30  Am.  Rep.  680;  Bell  v.  Amer- 
Ann.  Cas.  1916E  812.  lean  Protective  League,  163  Mass.  558, 

14.  Notes:  52  L.R.A.(N.S.)  986;  40  N.  E.  857,  47  A.  S.  R.  481,  28 
Ann.  Cas.  1916E  811.  L.R.A.  452;  Cohen  v.  Todd,  130  Minn. 

16.  Sexton  v.  Chicago  Storage  Co.,  227,  153  N.  W.  531,  L.R.A.1915E  846; 
129  lU.  318,  21  N.  E.  920,  16  A.  S.  R.  Dougherty  v.  Matthews,  35  Mo.  520,  88 
274.  Am.  Dec.  126;  Childs  v.  Clark,  3  Barb. 

Notes:  52  L.R.A.(N.S.)  986;  Ann.  Ch.  (N.  Y.)  52,  49  Am.  Dec.  164; 
Cas.  1916E  811.  Tyler  Commercial  College  v.  Staple- 

16.  Johnson  v.  Sherman,  15  Cal.  287,  ton,  33  Okla.  305,  125  Pac.  443,  Ann. 
76  Am.  Dec.  481;  Bonetti  v.  Treat,  91  Cas.  1916E  837,  42  L.R.A.(N.S.)  162; 
Cal.  223,  27  Pac.  612,  14  L.R.A.  151 ;  Washington  Natural  Gas  Co.  v.  John- 
St   Louis    Consolidated    Coal    Co.   v.  son,  123  Pa.  St  576, 16  AtL  799, 10  A. 
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ever,  cannot  discharge  or  release  hunsrif  from  liability  to  pay  the 
rental  accruing  after  the  transfer  to  him  by  anything  short  of  an 
actual  absolute  transfer  or  assignment  of  the  unexpired  term/^  and 
therefore  he  is  not  released  by  a  contract  to  reassign  as  distinguished 
from  a  present  reassignment.^^  Under  a  statute  relating  to  the  reme- 
dies of  a  lessor  against  an  assignee  of  the  term,  and  providing  that 
a  landlord  shall  have  a  superior  lien  on  the  personal  property  of  a 
tenant  brought  on  the  premises  but  that  such  lien  shall  not  be  for 
more  than  one  year's  rent  due  or  to  become  due,  it  has  been  held 
that  a  landlord  has  a  lien  on  the  property  of  an  assignee  of  a  term 
for  one  year's  rent  accruing  after  he  acquires  the  term,  and  that  such 
lien  after  it  has  attached  cannot  be  affected  by  the  assignee's  reassign- 
ment of  the  term,  even  as  to  rent  to  become  due,  though  by  such 
reassignment  he  will  escape  personal  liability  for  subsequently  accru- 
ing rents.^* 

368.  Accrued  Liabilities. — ^A  reassignment  by  the  assignee  does 
not  affect  his  liabilities  to  the  lessor  previously  incurred,  because  the 
right  of  action  having  once  vested  for  breaches  committed  by  him 
cannot  be  divested  by  a  new  assignment,  although  the  privity  of  estate 
between  the  lessor  and  lessee  or  assignee  may  be  destroyed  by  the 
assignment,  and  a  privity  of  contract  never  existed.**  Thus  where 
rent  has  accrued  while  an  assignee  is  in  privity  of  estate  with  the  lessor, 
he  cannot  defeat  the  latter's  right  of  action  against  him  for  the 
accrued  rent  by  assigning  the  lease,^  and  where  the  rent  is  payable 
in  advance  and  falls  due  for  the  quarter,  year  or  the  like  prior  to 
the  time  of  the  assignment,  the  assignee  is  Uable  for  all  that  fell  due 
while  he  was  assignee,  even  though  he  is  thus  compelled  to  pay  for 
time  extending  beyond  the  time  of  his  assignment*  So  the  reassign- 
ment does  not  relieve  the  assignee  from  liability  for  breach  of  the 
lessee's  covenant  to  pay  taxes  upon  the  demised  premises  which  was 
incurred  prior  to  the  reassignment,*  and  likewise  where  a  covenant 
to  keep  the  premises  in  repair  is  broken  while  an  assignee  held 
the  term  he  cannot  escape  liability  therefor  by  reassigning  the  term.^ 

S.  R.  553;  Taylor  v.  Shum,  1  B.  &  P.   100,  15  Eng.  Rul.  Cas.  505. 
21,  4  Rev.  Rep.  759, 16  Eng.  Rnl.  Cas.       1.  Washington  Natural  Gas  Co.  v. 
503.  Johnson,  123  Pa.  St.  576,  16  Atl.  799, 

Notes:  10  A.  8.  R.  559,  561;  14  10  A.  S.  R.  553;  State  v.  Martin,  14 
L.R.A.  153, 154;  52  L.R.A.(N.S.)  988;   Lea  (Tenn.)  92,  52  Am.  Rep.  167. 
Ann.  Cas.  1916E  805;  15  Eng.  Rul.       Notes:  52  L.R.A.(N.S.)   990;  Ann. 
Cas.  510.  Cas.  1916E  807. 

17.  Note:  14  L.R.A.  164.  2.  Notes:  14  L.R.A.  154;  52  L.R.A. 

18.  Note:  Ann.  Cas.  1916E  810.         (N.S.)  989. 

19.  Meyer  v.  Gaertner,  106  Ky.  481,  3.  State  v.  Martin,  14  Lea  (Tenn.) 
60  S.  W.  971,  45  L.RA.  513.  92,  52  Am.  Rep.  107. 

20.  State  v.  Martin,  14  Lea  (Tenn.)  4.  Harley  v.  King,  2  C.  M.  &  R.  13, 
92,  52  Am.  Rep.  167;  Harley  v.  King,  5  Tyrw.  692,  1  Gale  100,  15  Eng.  RuL 
2  C.  M.  &  R.  18,  5  Tyrw.  692,  1  Gale  Cas.  505. 
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Some  of  the  earlier  cases  hold  that  a  suit  at  law  cannot  be  main- 
tained by  the  lessor  against  the  assignee  after  the  privity  of  estate 
is  broken  by  a  reassignment,  even  though  the  rent  sued  for  accrued 
while  the  privity  of  estate  existed,  but  equity  will  take  cognizance  of 
and  afford  relief  in  such  case.*  According  to  the  better  view,  how- 
ever, the  assignee  is  liable  to  an  action  of  covenant  for  a  breach  of 
a  covenant  running  with  the  land  incurred  in  his  own  time  though 
the  action  is  not  commenced  until  after  he  has  assigned.* 

369.  Fraudulent  or  Colorable  Reassignment. — ^If  the  reassignment 
is  not  colorable  merely,  the  assignee  may  relieve  himself  from  subse- 
quently accruing  liabilities,  without  regard  to  the  intent  with  which 
the  reassignment  is  made  and  irrespective  of  the  financial  condition 
of  the  person  to  whom  the  reassignment  is  made.^  As  has  been  said, 
it  is  not  a  fraud  upon  the  owner  of  the  reversion,  if  the  owner  of  the 
term  assign  it  to  another  for  the  express  purpose  of  terminating  his 
future  liability  for  rent,  provided  the  conveyance  is  designed  by  both 
parties  to  divest  the  estate  of  the  grantor  and  vest  it  in  the  grantee. 
There  is  no  principle  of  law  or  morals  which  can  require  the  termor 
to  retain  the  term  for  the  protection  of  the  owner  of  the  reversion, 
if  he  thinks  it  to  his  advantage  to  dispose  of  it,  and  it  is  not  mate- 
rial if  his  grantee  has  no  financial  responsibility.®  But  if  the  assign- 
ment is  merely  colorable,  that  is,  if  it  is  made  to  conceal  the  title 
of  the  assignor  therein  while  he  continues  to  receive  the  benefits  derived 
from  the  use  of  the  property,  his  liability  for  rent  is  not  terminated 
thereby;*  still  it  has  been  held  that  the  retention  of  possession  by 
the  assignee  after  assignment  is  not  alone  sufficient  to  establish  the 
invalidity  of  the  assignment  and  render  the  assignee  liable  for  the 
rent  thereafter  accruing.^^  As  regards  the  liability  of  the  holder 
of  a  term  after  reassignment  it  is  immaterial  that  the  reassignment 
was  without  a  valuable  consideration ;  if  it  was  effectual  to  divest  the 
assignee  of  the  term  the  lessor  cannot  complain.  The  creditors  of 
the  assignee  might,  in  a  proper  proceeding,  attack  an  assignment 

6.  Gibbs  V.  Didier,  125  Md.  486,  94  Ch.    (N.  Y.)    52,  49   Am.   Dec.  164; 

Atl.  100,  Ann.   Cas.  1916E  833.  Washington  Natural  Gas  Co.  v.  John- 

Notes:   14  L.R.A.   155;   52  L.R.A.  son,  123  Pa.  St.  576,  16  Atl.  799,  10 

(N.S.)  990;  Ann.  Cas.  1916E  808.  A.  S.  R.  553;  Taylor  v.  Shum,  1  B.  & 

6.  Harley  v.  King,  2  C.  M.  &  R.  18,  P.  21,  4  Rev.  Rep.  759,  15  Eng.  Rul. 
5  Tyrw.  692,  1  Gale  100,  15  Eng.  Rul.   Cas.  503. 

Cas.  505.  Notes:  10  A.  S.  R.  659;  14  L.R.A. 

Note:  14  L.R.A.  155.  154;  52  L.R.A.(N.S.)  989;  Ann.  Cas. 

7.  Johnson  v.  Sherman,  15  Cal.  287,  191GE  808. 

76  Am.  Dec.  481;  Hartman  v.  Thomp-  8.  Hartman  v.  Thompson,  104  Md. 

son,  104  Md.  389,  65  Atl.   117,   118  389,  65  Atl.  117,  118  A.  S.  R.  422, 

A.  S.  R.  422,  10  Ann.  Cas.  92 ;  Bell  v.  10  Ann.  Cas.  92. 

American  Protective  League,  163  Mass.  9.  Notes:  52  L.R.A. (N.S.)  989;  Ann. 

558,  40  N.  E.  857,  47  A.  S.  R.  481,  28  Cas.  1916E  810. 

L.R.A.  452;  Childs  v.  Clark,  3  Barb.  10.  Note:  14  L.R.A.  155. 
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made  without  proper  consideration,  but  the  reversioner  could  not  do 
so.  What  might  be  held  a  fraud  upon  them  could  not  be  so  held 
as  against  hhn.**  While  a  conveyance  to  a  fictitious  person  is  a 
nullity  care  must  be  taken  to  distinguish  between  a  deed  to  a  ficti- 
tious person  who  has  no  existence  and  one  to  a  person  in  existence^ 
the  conveyance  being  made  to  him  by  a  fictitious  name.  If  a  person 
is  in  existence  and  ascertained,  a  conveyance  to  him  by  a  fictitious 
name  will  pass  title.  In  such  a  case,  if  the  grantee  is  in  existence 
and  can  be  identified,  it  is  immaterial  by  what  name  he  may  be 
called  and  he  may  even  assume  a  name  for  the  occasion.^*  So  a 
reassignment  of  the  term  by  an  assignee  though  the  name  of  the 
second  assignee  is  an  assumed  one,  if  intended  as  a  bona  fide  assign- 
ment, will  be  effectual  to  relieve  the  assignor  of  further  liability  to 
the  lessor,  as  it  effectually  destroys  the*  privity  of  estate.^' 

370.  Consent  of  and  Notice  to  Lessor  of  Reassignment. — ^Neither 
consent  of  the  lessor  to  the  reassignment  nor  his  recognition  of  the 
second  assignee  is  necessary  to  terminate  the  liability  of  an  assignee 
who  reassigns,^^  and  since  a  clause  in  a  lease  prohibiting  an  assign- 
ment thereof  without  the  consent  of  the  lessor  does  not  by  its  terms 
extend  beyond  the  immediate  parties  to  the  lease,  an  assignee  may 
terminate  his  liability  by  reassigning  such  lease  without  the  consent 
of  the  lessor.**  But  if  the  lessor,  in  giving  his  consent  to  the  assign- 
ment without  which  the  lessee  is  unable  to  assign,  stipulates  that 
the  assignee  must  perform  all  the  covenants  in  the  lease,  and  fur- 
ther that  the  lease  must  not  be  again  assigned  without  the  written 
consent  of  the  lessor,  and  the  assignee  accepts  the  lease  under  these 
restrictions,  he  cannot  avoid  his  liability  to  the  lessor  for  rent  by  reas- 
signing witliout  the  lessor^s  consent.**  Notice  to  the  lessor  of  the 
reassignment  is  not  necessary  to  relieve  the  assignee  of  further 
liability.*' 

371.  Acceptance  of  Assignment  and  Entry  by  Second  Assignee.— 
An  acceptance  on  the  part  of  the  second  assignee,  either  express 
or  implied,  is  absolutely  essential  to  the  validity  of  the  reassignment, 
hence  necessary  to  terminate  the  assignee's  liability  by  reassignment.** 

11.  Hartman  v.  Thompson,  104  Md.  10  Ann.  Cas.  92. 

389,  65  Atl.  117,  118  A.  S.  R.  422,  14.  Dougherty  v.  Matthews,  35  Mo. 

10    Ann.    Cas.    92.      See    generally,  520,  88  Am.  Dec.  126. 

Fraudulent  Conveyances,  vol.  12,  p.  Notes:  62  L.R.A.(N.S.)  990;  Ann. 

490  et  seq.,  as  to  who  may  complain  of  Cas.  1916E  808. 

voluntary  transfers.  15.  Notes:    52    L.R.A.(N.S.)    990; 

12.  Hartman  v.  Thompson,  104  Md.  Ann.  Cas.  1916E  808. 

389,  65  Atl.  117,  118  A.  S.  R.  422,  10  16.  Note:  52  L.R.A.(N.S.)  990. 

Ann.  Cas.  92.     See  Deeds,  vol.  8,  p.  17.  Notes:    52    L.R.A.(N.S.)    990; 

958.  Ann.  Cas.  1916E  809. 

13.  Hartman  v.  Thompson,  104  Md.  18.  Note:  52  L.R.A.(N.S.)  990. 
389,  65  Atl.  117,  118  A.  S.  R.  422, 
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So  a  reassignment  of  the  tenn  to  the  lessee  without  his  knowledge, 
consent  or  acceptance  does  not  relieve  the  assignee  of  his  liability.^* 
The  question  as  to  the  necessity  of  an  entry  by  the  second  assignee 
into  possession  to  terminate  the  liability  of  the  first  assignee  has  not, 
as  a  distinct  question,  received  much  attention  by  the  courts,  because 
the  position  taken  by  nearly  all  of  the  courts  that  an  assignee's  lia- 
bility is  not  determined  by  his  actual  possession,  but  by  his  right  of 
possession,  logically  eliminates  the  question  here  raised.'^  Still  it 
has  been  directly  held  that  a  bona  fide  reassignment  will  relieve  the 
assignee  of  further  liability  without  any  necessity  for  an  entry  by 
the  second  assignee.^  On  the  other  hand,  an  exception  to  this  rule 
has  been  made  in  case  of  the  reassignment  of  a  leasehold  created  by 
a  lease  under  seal,  and  it  had  been  held  that  an  assignee  of  a  lease 
under  seal  could  not  terminate  his  liability  by  an  assignment  not 
under  seal  without  an  entry,  actual  or  constructive,  by  the  second 
assignee,  as  an  assignment  without  deed,  as  of  a  chattel  interest  only, 
requires  some  act  of  entry,  or  change  of  actual  possession,  to  com- 
plete its  operation  and  divest  the  assignor  of  responsibility  which 
arises  from  the  holding  of  the  estate.' 

372.  Assumption  by  Assignee  of  Obligations  of  Lessee. — ^An  assignee 
may  make  a  valid  and  binding  contract  with  the  lessor  that  the  former 
will  remain  liable  to  the  latter  after  he  has  divested  himself  of  the 
title  to  the  term  by  a  reassignment.*  And  if,  in  an  assignment  made 
with  the  consent  of  the  lessor  which  was  necessary  to  entitie  the  lessee 
to  assign,  the  assignee  expressly  agrees  to  perform  the  covenants  of 
the  lessee,  which  included  a  covenant  to  pay  rent,  there  is  a  con- 
tract liability  upon  him  to  pay  the  rent  during  the  term  and  he  can- 
not escape  such  liability  as  regards  even  subsequently  accruing  rent 
by  a  reassignment.*  Where  the  rule  prevails  that  a  third  person 
not  a  party  to  a  contract,  but  which  is  entered  into  for  his  benefit, 
may  maintain  an  action  thereon,^  if  the  assignee  expressly  agrees 
in  the  assignment  to  perform  the  obligations  of  the  lessee,  he  cannot 
escape  liability  to  the  lessor  imposed  by  such  contract  by  a  reassign- 
ment of  the  term.*  Thus  it  has  been  held  that  if  an  assignment  of 
a  lease,  to  which  the  lessor  assents,  recites  that  the  lessee,  for  a  certain 

19.  Note:  Ann.  Cas.  1916E  810.  42  Can.  Sup.  Ct.  254,  16  Ann.  Gas. 

20.  Note:  52  L.R.A.(N.S.)  990.  See  316,  2  British  Rul.  Cas.  809. 
supra,  par.  356,  in  regard  to  neces-  Notes:  52  L.R.A.(N.S.)  991;  Ann. 
sity  for  entry  by  assignee  to  impose  Cas.  1916E  809. 

liability  upon  him  to  the  lessor.  4.  Loveless   v.   Fitzgerald,  42   Can. 

1.  Notes:  14  L.R.A.  154;  52  L.R.A.   Sup.   Ct.   254,   16   Ann.   Cas.  316,  2 
(N.S.)   990.  British  Rul.  Cas.  809. 

2.  Note:  52  L.R.A. (N.S.)  990.  Note:  Ann.  Cas.  1916E  809. 

3.  St.  Louis  Consolidated  Coal  Co.       6.  See  Contracts,  vol.  6,  p.  270  et 
V.  Peers,  166  111.  361,  46  N.  E.  1105,  seq. 

38  L.R.A.  624;  Loveless  v.  Fitzgerald,       6.  St.  Louis  Consolidated  Coal  Co. 
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sum^  ''and  in  consideration  of  the  assumption  by  the  assignee  of  all 
the  obligations  and  liabilities  of  the  lessee  arising  out  of  the  lease/^ 
has  sold  and  assigned  the  leasehold  estate  to  the  assignee,  there  is 
privity  of  contract  between  the  lessor  and  the  assignee,  which  cannot 
be  terminated  by  the  latter  by  again  assigning  the  lease  and  surren- 
dering possession.'  If,  however,  the  rule  prevails  in  a  particular 
jurisdiction  that  one  not  a  party  to  a  contract,  though  beneficially 
interested  in  its  performance,  cannot  maintain  an  action  thereon  for 
its  enforcement,  it  would  seem  in  case  of  the  assignment  of  the  term 
by  a  lessee,  the  lessor  not  being  a  party  thereto,  in  which  the  assignee 
assumes  the  performance  of  ti^e  lessee's  obligations  contained  in  the 
lease,  that  such  assumption  creates  no  privity  of  contract  between 
the  assignee  and  the  lessor,  but  the  assignee's  liability  to  the  lessor 
is  still  based  on  privity  of  estate,  and  the  assignee  can  escape  further 
liability  to  the  lessor  by  a  reassignment  whatever  his  continuing  lia- 
bility to  the  lessee  may  be.^  Where  there  is  no  restriction  on  the 
right  of  an  assignee  to  reassign  the  term,  his  agreement  with  the  lessor 
to  continue  liable  for  the  rent,  made  solely  in  consideration  of  the 
lessor's  consent  to  the  reassignment,  has  been  held  unenforceable  for 
want  of  consideration,  though  the  parties  believed  that  such  consent 
was  necessary  to  the  assignee's  right  to  reassign.*  If  the  assignment 
of  the  term  states  merely  that  it  is  made  subject  to  the  payment  of 
rent,  etc.,  it  will  not  impose  a  personal  contractual  obligation  on  the 
assignee  to  pay  the  rent  and  perform  the  other  obligations  of  the 
lessee  and  therefore  imposes  ho  liability  upon  the  part  of  the  assignee 
to  the  lessor  for  rent  accruing  after  he  has  reassigned  the  lease  and 
ceased  to  occupy  the  premises.*® 

XV.  Subletting 

373.  What  Constitutes  a  Subletting. — ^A  sublease  may  be  gener- 
ally defined  as  a  transaction  whereby  a  tenant  grants  an  interest  in 
the  demised  premises  less  than  his  own,  retaining  to  himself  a  rever- 

v.  Peers,  166  lU.  361,  46  N.  E.  1105,       8.  Bonetti  v.  Treat,  91  Cal.  223,  27 
38  L.R.A.  624;  Springer  v.  De  Wolf,  Pac.  612, 14  L.R.A.  151. 
194  lU.  218,  62  N.  E.  542,  88  A.  S.  R.       9.  Dougherty  v.  Matthews,  35  Mo. 
155,  56  L.R.A.  465.  520,  88  Am.  Dec  126. 

Note:  Ann.  Cas.  1916E  809.  Notes:  52  L.R.A.(N.S.)  991;  Ann. 

7.  Springer  v.  De  Wolf,  194  111.  218,  Cas.  1916E  810. 
62  N.  E.  542,  88  A.  S.  R.  155,  56  .    10.  St.  Louis  ConsoUdated  Coal  Co. 
L.R.A.  465.  v.  Peers,  166  111.  361,  46  N.  E.  1105, 

Note:  Ann.  Cas.  1916E  810.  38  L.R.A.  624;  Springer  v.  De  Wolf, 

This   is   analogous   to   the   general  194  Dl.  218,  62  N.  E.  542,  88  A.  S.  R. 
rule  applied  in  the  case  of  convey-  155,  56  L.R.A.  465. 
anees  that  the  assumption  of  an  out-      Note:  Ann.  Cas.  1916E  810. 
standing  mortgage  imposes  a  personal       This  is  analogous  to  the  general  rale 
liability  upon  the  grantee  to  pay  the  that  a  conveyance  subject  to  an  ont- 
mortgage.     See  Mortgagbs.  standing  mortgage  does  not  impose  a 
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fiion ;  and  a  subtenant  is  a  person  who  rents  all  or  a  portion  of  leased 
premises  from  the  lessee  for  a  term  less  than  the  original  one,  leav- 
ing a  reversionary  interest  in  the  first  lessee.**  A  subletting  creates 
a  new  estate,  dependent  upon  or  carved  out  of  but  distinct  from  the 
original  leasehold.**  An  assignment  is  distinct  from  a  subletting  and 
therefore  is  not  a  breach  of  a  covenant  against  subletting.**  The 
granting  of  a  license  with  respect  to  the  demised  premises  is  not 
necessarily  a  subletting.**  Thus,  though  there  is  authority  to  the  con- 
trary,** the  grant  by  a  lessee  of  the  right  to  use  fences  and  walls 
of  buildings  on  the  demised  premises  for  advertising  purposes  is  gen- 
erally held  to  create  a  mere  license  or  easement  and  not  to  constitute 
a  subletting.**  Where  a  lease  is  to  two  persons  jointly  and  contains 
a  provision  against  underletting  the  premises  or  any  part  thereof 
and  they  enter  into  an  arrangement  whereby  each  occupies  a  portion 
of  the  premises,  it  has  been  held  that  such  several  uses  cannot  be 
regarded  as  a  breach  of  the  covenant.*'  Permitting  lodgers  or  board- 
ers to  occupy  rooms  in  a  demised  building  is  not  a  subletting,**  nor 
does  permitting  a  servant  or  agent  to  occupy  or  manage  the  premises 
or  a  part  thereof  in  the  discharge  of  his  duties  constitute  a  sublet- 
ting.** Therefore  a  covenant  against  subletting  is  not  violated  by 
placing  a  caretaker  in  possession  during  the  tenant's  absence.  It  is 
clear  that,  even  under  a  liberal  construction  of  the  covenant,  to 
constitute  a  violation  of  a  lease  the  lessee  must  have  attempted 
to  put  in  possession  of  the  premises  a  new  tenant,  not  merely  a  new 
occupant.  To  be  a  tenant  a  person  must  have  some  estate,  be  it  ever 
so  little,  such  as  that  of  a  tenant  at  will  or  on  sufferance.  A  person 
may  be  in  occupation  of  real  property  simply  as  a  servant  or  licensee 

personal  liability  on  the  grantee  to  pay  rights  by  a  lease  of  the  wall  of  the 

the  mortgage.     See  Mortgages.  building  for  advertising  purposes  as 

11.  Note:  117  A.  S.  R.  97.  against  the  landlord,  under  a  statute 

12.  Collins  v.  Hasbrouck,  56  N.  Y.  providing  that  every  assignment  or 
157,  15  Am.  Rep.  407.  transfer  of  his  interest  in  the  premises, 

13.  West  Shore  R.  Co.  v.  Wennen,  or  any  portion  thereof,  by  a  tenant  hav- 
70  N.  J.  L.  233,  57  Atl.  408,  103  A.  ing  a' term  of  less  than  two  years,  shall 
S.  R.  801,  1  Ann.  Cas.  790.  operate  as  a  forfeiture  to  the  landlord. 

Notes:  10  A.  S.  R.  561;  117  A.  S.  R.  16.  Willoughby  v.  Lawrence,  116  111. 

95;  Ann.   Cas.  1913B  890.  11,  4  N.  E.  356,  56  Am.  Rep.  758; 

See  supra,  par.  320,  as  to  the  distinc-  Lowell  v.  Strahan,  145  Mass.  1,  12  N. 

tion  between  a  subletting  and  an  as-  E.  401,  1  A.  S.  R.  422. 

signment.  Notes:  117  A.  S.  R.  94;  13  L.R.A. 

14.  Notes:  117  A.  S.  R.  93;  19  Ann.  (N.S.)  587;  19  Ann.  Cas.  954. 
Cas.  954.  17.  Note :  19  Ann.  Cas.  954. 

16.  Notes:  13  L.R.A.(N.S.)  587;  19  18.  White  v.   Maynard,   111   Mass. 

Ann.  Cas.  954;  Ann.  Cas.  1913B  890.  250,  15  Am.  Rep.  28. 

In  Louisville  Gunning  System  v.  Parks,  Notes:  19  Ann.  Cas.  954;  Ann.  Cas. 

126  Ky.  532, 104  S.  W.  331, 13  L.R.A.  1913B  890. 

(N.S.)   587,  it  is  held  that  a  tenant  19.  Notes:  117  A.  S.  R.  93;  19  Ann. 

from  month  to  month  can  confer  no  Cas.  954. 

870 


16  R.  C.  L.        LANDLORD  AND  TENANT  §  374 

of  his  master.  In  that  case  the  possession  is  not  changed;  it  is  always 
in  the  master.'®  It  has  also  been  held  that  permitting  a  third  person 
to  enter  into  the  joint  occupation  of  the  premises  with  the  lessee  is 
not  necessarily  a  subletting,*  and  that  the  fact  that  a  lessee  conduct- 
ing a  business  on  the  demised  premises  takes  a  third  person  into  part- 
nership with  him  and  thus  lets  such  third  person  into  joint  posses- 
sion of  the  premises  is  not  a  breach  of  a  covenant  against  subletting.* 
If  the  right  to  occupy  any  distinct  and  separate  part  of  the  premises 
is  given  a  third  person  this  may  constitute  a  subletting  of  such  part, 
notwithstanding  the  paper  signed  by  the  parties  names  it  a  license, 
as  the  court  will  look  beyond  the  form  of  the  transaction  to  deter- 
mine its  true  import.* 

374.  Right  to  Sublet  Generally. — ^As  a  general  rule  the  right  to 
sublet  is  incident  to  the  estate  of  a  lessee  for  a  term  of  years,  unless 
he  is  restricted  from  so  doing  by  the  terms  of  the  lease  or  statutory 
enactment,^  and  in  order  that  a  lessee  may  grant  a  sublease  it  is  not 
necessary  that  he  should  be  in  possession  of  the  demised  premises,  his 
right  to  sublet  not  being  dependent  upon  his  possession  any  more 
than  the  right  of  a  landowner  to  make  a  valid  lease.  Thus,  a 
lessee,  before  entry  having  an  interesse  termini,  may  make  a  good 
lease,  without  entering  into  possession.*  According  to  the  modem 
view,  the  right  to  sublet  exists,  in  case  of  a  lease  for  mining  purposes 
with  the  exclusive  privilege  of  extracting  minerals,  as  r^ards  the 
lessee's  right  to  sublet  the  entire  premises,  where  there  is  no  provision 
against  subletting  and  there  is  nothing  in  the  lease  or  the  character 
of  the  work  to  be  performed  to  indicate  that  the  contract  involves 
any  -relation  of  personal  confidence  such  as  to  justify  the  conclusion 
that  there  is  an  intention  of  the  parties  that  the  work  shall  be  per- 
formed only  by  the  lessee.*  And  though  there  is  early  English  author- 
ity that,  in  case  of  a  lease  for  mining  purposes^  the  lessee  cannot 

20.  Presby  v.  Benjamin,  169  N.  Y.  156  Ala.  492,  47  So.  170, 16  Ann.  Cas. 

377,   62  N.   E.   430,   57  L.R.A.   317.  604;  Mitchell  v.  Young,  80  Ark.  441, 

See  also  Sanders  v.  Bryer,  152  Mass.  97  S.  W.  454, 117  A.  S.  R.  89, 10  Ann. 

141,  25  N.  E.  86,  9  L.R.A.  255.  Cas.  423,  7  L.R.A.(N.S.)  221;  Cband- 

Note:  117  A.  S.  R.  94.  ler  v.  Hart,  161  Cal.  405,  119  Pac. 

See  supra,  par.  53  et  seq.,  as  to  the  516,  Ann.  Cas.  1913B  1094;  Beck  v. 

distinction    between    occupation   as   a  Minnesota,  etc..  Grain  Co.,  131  la.  62, 

servant  as  incidental  to  the  perform-  107  N.  W.  1032,  7  L.R.A.(N.S.)  930. 

ance  of  his  duties  and  a  lease.  Note:  117  A.  S.  R.  91. 

1.  Note:  117  A.  S-  R.  94.  6.  Beck   v.    Minnesota,   etc..   Grain 

2.  Note:  10  A.  S.  R.  560.  Co.,  131  la.  62,  107  N.  W.  1032,  7 

3.  Denecke  v.  Miller,  142  la.  486,  L.R.A.  (N.S.)  930.  Generally  as  to  the 
119  N.  W.  380,  19  Ann.  Cas.  949  validity  of  a  lease  by  a  person  not  in 
(right  denominated  a  license  to  occupy  possession,  see  supra,  par.  65. 

for  business  purposes  part  of  a  store  6.  Chandler  v.  Hart,  161  Cal.  405, 
room).  119  Pac.  516,  Ann.  Cas.  1913B  1094. 

4.  Crommelin  v.  Thiess,  31  Ala.  412,       Note :  Ann.  Cas.  1913B  1103. 
70  Am.  Dec.  499;  Maddox  v.  Wescott.       See   Mines. 
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sublet  a  part  of  the  premises,'  and  Uiou^  a  license  or  incorporeal 
right  to  take  ore  or  mineral  is  indivisible  by  act  of  the  licensee,* 
the  better  view,  according  to  modern  authority,  is  that  in  case  of 
a  lea^  with  the  exclusive  right  to  take  minerals  from  the  demised 
premises,  as  distinguished  from  a  license  or  incorporeal  right  to  take 
mineral  such  as  ore,  coal,  oil,  etc.,  the  lessee  has  the  right  to  sublet 
a  part  of  the  demised  lands  with  the  right  to  take  therefrom  such 
minerals.*  A  subletting  does  not  in  any  manner  affect  the  liability 
of  the  lessee  to  his  lessor  for  the  payment  of  rent  or  the  perform- 
ance of  the  covenants  of  the  lease,^^  and  the  mere  receipt  of  rents 
by  a  lessor  from  subtenants  and  crediting  them  to  the  account  of 
his  lessee  does  not  operate  to  release  the  lessee  from  continued  lia- 
bility to  the  lessor.*^ 

375.  General  Restrictions  against  Subletting. — ^It  is  not  questioned 
but  that  a  lessee's  common  law  right  to  sublet  may  be  expressly 
restricted  by  provisions  in  the  lease,^*  but,  as  in  case  of  restrictions 
against  aissigning,^*  restrictions  against  subletting  are  not  looked  upon 
with  favor  by  the  courts ;  ^*  they  are  construed  with  the  utmost  jeal- 
ousy, and  very  easy  modes  have  always  been  countenanced  for  defeat- 
ing them.^*  Where  the  lease  restricts  the  use  of  the  premises  to 
particular  purposes  and  provides  that  the  lessee  shall  not  sublet  the 
premises  to  be  used  for  any  other  purposes,  the  lessee  may  sublet 
the  premises  to  be  used  for  the  particular  authorized  purposes.** 
Where  the  covenant  of  the  lessee  is  on  behalf  of  himself  and  his 
assigns,  the  burden  of  the  covenant  runs  with  the  leasehold  and  is 
binding  upon  an  assignee  thereof,*'  and  where  a  lessee  mortgages 
the  lease,  a  purchaser  at  a  sale  under  the  mortgage  is  an  asstgnee 
of  the  lessee,  and  a  subletting  by  him  is  a  violation  of  a  cove- 
nant against  the  lessee  or  his  assigns  letting  the  demised  premises.** 

7.  Chandler  v.  Hart,  161  Cal.  405,  Presby  v.  Benjamin,  169  N.  Y.  377,  62 
119  Pac.  616,  Ann.  Cas.  1913B  1094  N.  E.  430,  57  L.E.A.  317;  Wainwright 
(referring  to  early  English  authority),  v.  Buikers  Loan,  etc.,  Co.,  112  Va.  ^0, 

Note:  Ann.  Cas.  1913B  1102.  72  S.  E.  129,  Ann.  Cas.  1913B  887. 

8.  CaldweU  v.  Fulton,  31  Pa.  Bt  Notes:  117  A.  S.  B.  93;  Ann.  Cas. 
475,  72  Am.  Dec.  760.  1913B  889. 

9.  Chandler  v.  Hart,  161  Cal.  405,  15.  Piesby  v.  Benjamin,  169  N.  T. 
119  Pac  516,  Ann.  Cas.  1913B  1094.  377,  62  N.  E.  430,  57  L.R.A.  317. 

10.  Note:  52  L.R.A.(N.S.)   976.  16.  Wainwright   v.    Bankers    Loan, 

11.  BeaU  v.  White,  94  U.  S.  382,  24  etc.,  Co.,  112  Va.  630,  72  8.  E.  129, 
U.  S.  (L.  ed.)  173;  Texas  Loan  Agency  Ann.  Cas.  1913B  887. 

V.  Fleming,  92  Tex.  458, 49  S.  W.  1039,  17.  West  Shore  R.  Co.  v.  Wenner, 

44  L.R.A.  279.  70  N.   J.   L.   233,   57   Atl.  408,  103 

12.  Note:  117  A.  S.  R.  92.  And  see  A.  S.  R.  801,  1  Ann.  Cas.  790. 
generally   cases   throughout   this   sec-  Note:  117  A.  S.  R.  93. 

tion.  18.  West  Shore  B.  Co.  v.  Wenner, 

IS.  See  supra,  par.  328.  70  N.  J.  L.  233,  57  Atl.  408,  103  A. 

14.  Gazlay  v.  Williams,  147  Fed.  678,   S.  R.  801,  1  Ann.  Cas.  790. 

77  C.  C.  A.  662, 14  L.R.A.(N.S.)  1199; 
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Restrictions  contained  in  the  original  lease  against  subletting  are  for 
the  benefit  of  the  original  lessor  and  his  successors  and  can  be  taken 
advantage  of  by  him  or  them  alone,  and  do  not  affect,  as  between  the 
lessee  and  bis  sublessee,  the  validity  of  the  sublease.  ^^  Where  the  lease 
prohibits  a  subletting  without  the  consent  of  the  lessor,  the  lessee 
cannot  show  a  local  custom  of  lessors  to  permit  a  subletting  during 
the  summer  months  in  justification  of  such  a  subletting.*^  It  has 
been  held  that  where  there  is  a  covenant  against  assignment  or  sub- 
letting in  a  lease  for  a  year  with  a  privilege  of  extension  for  addi- 
tional terms,  the  covenant  relates  not  only  to  the  first  year's  existence 
of  the  lease,  but  is  likewise  coextensive  with  the  continuance  of  the 
lease,  where  the  term  is  extended  at  the  election  of  the  lessee.^ 

376.  Statutory  Restrictions  against  Subletting. — ^In  some  instances 
statutes  have  been  enacted  restricting  a  lessee's  common  law  right 
to  sublet  without  the  consent  of  the  lessor,*  and  it  has  been  held 
that  a  subletting  is  within  the  provision  of  a  statute  prohibiting  a 
lessee  from  ''assigning  or  transferring  his  term  or  interest  in  the 
premises  or  any  portion  thereof."  •  On  the  other  hand,  there  are 
decisions  to  the  effect  that  since  subletting  and  assigning  the  term 
are  very  different  transactions,  a  statute  forbidding  a  lessee  from 
assigning  his  lease  without  the  lessor's  consent  does  not  forbid  him 
from  subletting,^  and  as  has  been  seen  this  is  the  view  taken  by  the 
courts  in  regard  to  a  covenant  against  assigning.* 

377.  Subletting  Part  of  Premises. — ^As  above  shown  the  tendency 
of  the  courts  is  not  to  extend  stipulations  against  subletting  beyond 
the  terms  expressly  used  in  the  lease,*  and  it  seems  to  be  the  gener- 
ally accepted  view  that  a  general  covenant  not  to  sublet  the  prem- 
ises, as  distinguished  from  a  covenant  not  to  sublet  the  premises  nor 
any  part  thereof,  is  not  broken  by  a  subletting  of  a  part'  If,  how- 
ever, the  restriction  is  against  the  subletting  of  the  premises  or  any 
part  thereof,  a  subletting  of  a  part  will  constitute  a  breach;  and  a 
number  of  authorities  have  considered  a  general  restriction  against 
subletting  without  the  consent  of  the  lessor,  as  contained  both  in 
statutes  and  in  leases,  as  including  a  restriction  against  the  sublet- 
ting of  a  part  of  the  demised  premises.* 

19.  Willoughby  v.  Lawrence,  116  III       4.  Note :  117  A.  S.  R.  92. 
11,  4  N.  E.  356,  56  Am.  Rep.  758.  5.  See  supra,  par.  329. 

Note:  117  A.  S.  R.  93.  6.  See  supra,  par.  375. 

20.  Note:  117  A.  S.  R.  95.  7.  Denecke  v.  Miller,  142  la.  486, 119 

1.  Note:  Ann.  Cas.  1913C  642.  As  N.  W.  380,  19  Ann.  Cas.  949;  Presby 
to  renewal  of  leases  generally,  see  in-  v.  Benjamin,  169  N.  Y.  377,  62  N.  E. 
fra,  par.  388  et  seq.  430,  57  L.R.A.  317. 

2.  Note:  117  A.  S.  R.  92.  Notes:  117  A.  S.  R.  94;  19  Ann.  Cas. 

3.  Louisville    Gunning    System    v.  953. 

Parios,  126  Ky.  532,  104  S.  W.  331,       8.  Note:  19  Ann.  Cas.  953,  954. 
13  L.R.A.(N.S.)  587. 
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378.  Consent  of  Lessor  to  Subletting  Generally. — ^If  a  lease  stipu- 
lates that  the  lessee  shall  not  sublet  the  premises  without  the  consent 
of  the  lessor,  he  must  show  that  such  consent  has  been  given  if  he 
would  justify  a  subletting;*  but  the  lessor's  consent  to  the  sublet- 
ting may  be  given  at  any  time,  either  at  the  time  of  the  subletting 
or  tliereafter.**  Though  there  is  authority  in  early  English  cases 
to  the  contrary,**  the  view  generally  taken  in  this  country  is  that 
though  the  provision  requires  the  written  consent  of  the  lessor  to 
a  subletting,  his  oral  consent  is  effectual,  since  the  provision  being 
for  his  benefit  he  may  waive  it  orally.*-  And  it  has  been  held  that 
where  the  lessor,  under  a  lease  providing  that  the  lessee  shall  not 
sublet  the  premises  without  the  written  consent  of  the  lessor,  con- 
sents orally  to  the  subletting  of  the  premises,  and  the  lessee,  in  reli- 
ance upon  such  consent,  enters  into  a  binding  contract  to  sublet  the 
premises,  the  consent  is  founded  upon  a  sufficient  consideration,  and 
cannot  be  retracted  by  the  lessor.*'  If,  however,  the  lease  provides 
that  the  premises  shall  not  be  sublet  without  the  consent  of  the  lessor 
expressed  in  writing  on  the  back  thereof,  the  lease,  showing  an  absence 
of  such  written  consent,  is  prima  facie  evidence  that  no  consent  has 
been  given.**  Where  the  lessor  gives  his  consent  to  an  assignment, 
and  induces  the  assignee  to  take  the  assignment  and  expend  moneys 
in  the  remodeling  of  the  demised  building  upon  the  understanding 
that  he  can  underlet  the  premises  throughout  the  term,  the  lessor 
and  his  successors  are  estopped  to  assert  that  a  subsequent  subletting 
constitutes  a  breach  of  a  general  covenant  not  to  sublet  without  the 
written  consent  of  the  lessor.**  The  consent  of  the  lessor  to  a  sub- 
letting may  be  qualified  and,  when  such  is  the  case,  it  does  not  confer 
a  general  power  to  sublet.**  Under  the  general  principles  of  agency, 
the  consent  of  the  lessor  to  a  subletting  may  be  given  by  his  duly 
authorized  agent,*'  and  it  has  been  held  that  where  leased  premises 
are  owned  by  several  persons  jointly,  but  one  of  the  owners  acts  as 
general  agent  for  the  others  in  renting  the  property  and  collecting 
the  rents,  his  consent  to  a  subletting  is  binding  upon  his  colessors.** 
According  to  some  decisions  a  lease  for  the  term  of  three  years  "with 

9.  Note :  117  A.  S.  R.  95.  13.  Maddox  v.   Westcott,   156  Ala. 

10.  Louisville    Gunning    System    v.  492,  47  So.  170,  16  Ann.  Cas.  604. 
Parks,  126  Ky.  532,  104  S.  W.  331,       14.  Notes:  117  A.  S.  R.  95;  16  Ann. 
13  L.R.A.(N.S.)    587.  Cas.  606. 

Note :  117  A.  S.  R.  96.  15.  Katz  v.  MUler,  148  Wis.  63, 133 

11.  Note:  16  Ann.  Cas.  607.  N.  W.  1091,  Ann.  Cas.  1913A  1199. 

12.  Maddox  v.   Westcott,  156   Ala.       16.  Note :  117  A.  S.  R.  95. 

492,  47  So.  170,  16  Ann.  Cas.  604.  17.  Maddox  v.  Westcott,   156  Ala. 

Notes:  117  A.  S.R.  96;  16  Ann.  Cas.  492,  47   So.  170,  16  Ann.   Cas.  604. 
()06.  See  generally.  Principal  and  Agent. 

This  is  also  true  as  to  such  a  require-       18.  Maddox   v.   Westcott,   156   Ala. 
ment  in  case  of  an  assignment.     See  492,  47  So.  170,  16  Ann.  Cas.  604. 
supra,  par.  337. 
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the  privilege  of  two  years  more  at  the  expiration  of  said  first  three 
years"  is  a  present  demise  for  the  term  of  five  years  at  the  option 
of  the  lessee;  and  therefore  the  lessor's  consent  to  a  subletting  of  the 
premises  given  to  the  lessee  during  the  three  year  term  covers  the 
entire  term  of  five  years,  where  the  lessee  exercises  the  option  to  extend 
the  term.  This  ruling  is  based  on  the  theory  that  the  provision  in 
the  lease  for  an,  additional  two  years  constitutes  an  agreement  to  extend 
the  term  of  the  lease  at  the  option  of  the  lessee,  and  not  an  agreement 
to  renew  the  lease  if  the  lessee  desires  to  have  it  renewed.**  Where 
the  lessor,  upon  application  by  the  lessee  for  permission  to  sublet  a 
portion  of  the  leased  premises,  makes  no  inquiry  as  to  the  busine&$ 
proposed  to  be  carried  on  by  the  sublessee,  the  original  lessee  is.  under 
no  obligation  to  volunteer  information  upon  that  point,  and  his  fail- 
ure to  do  so  does  not  constitute  bad  faith  warranting  a  revocation 
of  the  consent  given  by  the  lessor.-® 

379.  Withholding  Lessor's  Consent — ^Where  the  provision  is  a  gen  • 
eral  one  against  a  subletting  without  the  consent  of  the  lessor,  he 
may  arbitrarily  refuse  his  consent.*  In  England,  especially,  the 
provision  against  subletting,  as  in  case  of  a  provision  against  an 
assignment,*  sometimes  provides  that  the  consent  of  the  lessor  to  a 
subletting  shall  not  be  arbitrarily  refused  or  withheld  where  the  sub- 
letting is  to  a  respectable  or  responsible  person  or  the  like,  and  in 
such  a  case  the  lessor  is  not  justified  in  arbitrarily  or  unreasonably 
withholding  his  consent.*  If,  however,  the  lessee  should  sublet  with- 
out asking  the  consent  of  the  lessor,  even  though  the  sublessee  was 
such  a  person  that  the  lessor  would  not  have  been  justified  in  with- 
holding his  consent,  this  will  constitute  a  breach  of  the  restriction.* 
Where  the  lessor  leases  a  part  of  a  building,  the  balance  of  which  is 
occupied  by  him  and  the  provision  is  that  the  lessor  shall  npt  "unrea- 
sonably withhold"  his  consent,  it  has  been  held  that  it  is  reasonable 
for  the  landlord,  before  consenting  to  an  underletting,  to  inquire  for 
what  purpose  the  portion  to  be  underlet  is  to  be  used,  and  to  stipu- 
late for  a  similar  covenant  between  the  under-tenant  and  himself.^. 

380.  Rights  and  Liabilities  between  Sublessee  and  Sublessor. — 
The  liability  of  the  sublessee  to  the  lessee  is  governed  by  the  general 
iniles  applicable  to  leases  generally,  the  relation  created  by  a  sub- 
lease being  for  all  general  purposes  the  ordinary  relation  of  landlord 

19.  Flynn  v.  Backner,  168  Mich.  424,       2.  See  supra,  par.  338. 
134  N.  W.  451,  Ann.  Gas.  1913C  641       3.  Note:  117  A.  S.  R.  95. 

and  note.    See  infra,  par.  389,  as  to  the  4.  Barrow  v.  Isaacs,  [1891]  1  Q.  B. 

distinction  between  a  provision  for  an  417,  60  L.  J.  Q.  B.  179,  64  L.  T.  N.  S. 

extension  of  term  and  a  provision  for  686,  39  W.  R.  338,  15  Eng.  Rol.  Gas. 

o  TAnfifWfll  769 

20.  Maddox  v.  Westcott,  156  Ala.  Note:  117  A.  S.  R.  96. 
492,  47  So.  170,  16  Ann.  Gas.  604.  6.  Note :  117  A.  S.  R.  96. 

1.  Note:  117  A.  ?.  R.  96. 
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and  tenant*  The  fact  that  the  lessee  is  in  default  in  his  payment  of 
rent  to  the  lessor  is  no  defense  in  an  action  for  rent  brought  by 
the  lessee  against  his  under-tenant,  as  long  as  the  latter's  possession 
has  not  been  disturbed.'  But  if  the  subtenant  is  forced  for  the  pro- 
tection of  his  rights  under  his  sublease  to  pay  the  rent  accruing  under 
the  original  lease,  he  is  entitled  to  treat  it  as  a  payment  pro  tanto  of 
his  rent  to  his  sublessor.*  Thus  where  the  imder-tenant  in  order  to 
protect  his  possession  discharges  his  landlord's  obligation  to  the  lessor 
he  may  successfully  set  up  the  payment  as  a  defense  to  an  action 
instituted  by  his  landlord  for  failure  to  pay  rent ;  •  likewise,  where 
an  imder-tenant,  in  order  to  avoid  the  enforcement  of  the  landlord's 
lien  against  his  crop,  applies  so  much  of  his  crop  or  its  proceeds  as 
amounts  to  the  rent  due  from  himself  to  the  principal  tenant  to  the 
payment  of  the  rent  due  from  the  latter  to  the  original  landlord,  the 
subtenant  thus  discharges  his  own  rent  obligation  to  the  principal 
tenant.^*  The  sublessee,  as  between  himself  and  the  sublessor,  acquires, 
by  the  sublease  merely,  no  right  of  action  against  the  sublessor  for 
breach  of  the  latter's  covenants  in  the  original  lease  with  the  original 
lessor  to  be  performed  for  the  benefit  of  the  original  lessor.  The 
sublease  does  not  confer  on  the  sublessee  a  privity  or  legal  right  or 
interest  in  such  covenants.^^  Thus  a  sublessee  cannot  ordinarily  sue 
for  a  breach  of  his  sublessor's  covenant  to  repair  contained  in  the 
original  lease;  such  a  covenant  itself  imposes  no  duty,  as  between 
themselves,  upon  the  sublessor  to  repair,  his  duty  in  this  respect  being 
governed  by  the  general  relation  of  landlord  and  tenant  and  the  cove- 
nants and  agreements  contained  in  the  sublease.^*  A  sublessor  is 
regarded  as  a  landlord  with  respect  to  his  sublessee  so  as  to  entitle 
him  to  the  lien  secured  to  landlords  on  the  crops  grown  on  the  rented 
land." 

381.  General  Rights  of  Sublessee  against  Original  Lessor. — ^Where 
the  original  lease  contains  no  restrictions  upon  the  use  which  may 
be  made  of  the  premises  the  lessee  may  make  such  use  of  it  as  does 
not  work  an  injury  to  the  reversion,^*  and  a  subtenant  has  a  similar 

6.  Notes:  52L.R.A.(N.S.)  978;  Ann.  15  Am.  Rep.  391. 

Cas.  1916E  829.  12.  Clancy  v.  Byrne,  56  N.  Y.  129, 

7.  Note :  Ann.  Cas.  1916E  829.  15  Am.  Rep.  391.    See  infra,  par.  552, 

8.  Notes:  52  L.R.A.(N.S.)  977;  Ann.  as  to  the  general  duty  of  a  landlord  to 
Cas.  1916E  829.  repair. 

9.  Note :  Ann.  Cas.  1916E  829.  See  13.  Note :  Ann.  Cas.  1916E  829.  See 
infra,  par.  705,  as  to  summary  proceed-  infra,  par.  497  et  seq.,  as  to  the  land- 
ings to  recover  possession  for  nonpay-  lord's  statutory  lien. 

tnent  of  rent.  14.  See  supra,  par.  220,  as  to  the 

10.  Note:  Ann.  Cas.  1916E  829.  As  general  use  which  a  tenant  may  make 
to  the  landlord's  lien  on  crops  of  a  of  the  premises. 

subtenant,  see  infra,  par.  500. 

11.  Clancy  v.  Byrne,  56  N.  Y.  129, 
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right.^  As  a  general  rule,  however,  the  sublessee  can  acquire,  as 
toward  the  original  lessor,  no  greater  rights  in  the  use  and  enjoy- 
ment of  the  demised  premises  than  the  original  lessee  had,  and  it  is 
well  settled  that  express  restrictions  contained  in  the  original  lease 
as  regards  the  use  which  may  be  made  of  the  demised  premises  are 
binding  upon  the  sublessee.**  While  it  is  true  that  there  is  no  privity 
between  a  lessor  and  a  sublessee,  such  as  mak^  the  covenants  in  the 
lease  binding  on  the  latter  personally,  yet  it  is  equally  true  that  stipu- 
lations forbidding  the  use  of  the  premises  for  a  specified  purpose  run 
with  the  land  and  are  in  the  nature  of  conditions,  and  the  forbidden 
use  of  them  by  a  sublessee  is  as  much  a  violation  of  such  a  provision 
and  furnishes  as  good  ground  for  forfeiture  and  re-entry  as  if  it  were 
the  act  of  the  original  lessee.*'  So  a  sublessee  may  be  enjoined  from 
violating  the  restrictions  in  the  original  lease  as  to  the  use  to  be  made 
of  the  premises.*^  As  between  the  original  lessor  and  the  sublessee 
there  is  no  privity  of  contract  or  estate,  and  therefore  the  sublessee 
does  not  acquire,  as  a  general  rule,  by  virtue  of  the  sublease  merely, 
any  right  to  enforce  the  covenants  or  agreements  of  the  lessor  con- 
tained in  the  original  lease ;  **  thus  a  subtenant  has  no  right  of  action 
against  the  original  lessor  on  the  latter's  covenant  or  agreement  to 
renew ;  ••  nor,  by  consenting  to  a  subletting,  does  the  original  lessor 
incur  any  liability  to  the  sublessee  for  the  sublessor's  breach  of  his 
agreements  contained  in  the  sublease.*  Where  a  subletting  is  pro- 
hibited by  statute  without  the  consent  of  the  original  lessor  it  has 
been  held  that  as  against  a  lessor  who  has  not  consented  to  a  subletting 
the  sublessee  obtains  no  rights  in  the  demised  premises;  thus  where 
the  lessee  sublets  without  the  lessor's  consent  the  outer  wall  of  the 
demised  building  to  be  used  for  painting  signs  thereon,  it  has  been 
decided  that  the  lessor  not  only  is  not  liable  in  damages  to  the  sub- 

15.  Maddox  v.  Westcott,  156  Ala.  24,  122  S.  W.  254,  Ann.  Gas.  1912D 
492,  47  So.  170, 16  Ann.  Gas.  604.  67.    See  infra,  par.  631  et  seq.,  as  to 

16.  Maddox  v.  White,  4  Md.  72,  59  forfeitures  generally. 

Am.   Dec.   67;   Wheeler  v.    Earle,   5  18.  Maddox  v.  White,  4  Md.  72,  59 

Gush.    (Mass.)   31,  51  Am.  Dec.  41;  Am.  Dec.  67;  Ft.  Worth  Driving  Glub 

Miller  v.  Prescott,  163  Mass.  12,  39  v.  Ft.  Worth  Fair  Ass'n,  103  Tex.  24, 

N.  E.  409,  47  A.  S.  R.  434;  Anderson  122  S.  W.  254,  Ann.  Gas.  1912D  67. 

V.  Miller,  96  Tenn.  35,  33  S.  W.  615,  Note:  Ann.  Gas.  1912D  68. 

54  A.  S.  R.  812,  31  L.R.A.  604;  Ft.  See  supra,  par.  232,  as  to  the  lessor's 

Worth  Driving  Glub  v.  Ft.  Worth  Fair  right  to  injunctive  relief  against  viola- 

Ass'n,  103  Tex.  24,  122  S.  W.  254,  tion  of  restrictions  as  to  use  of  prem- 

Ann.  Gas.  1912D  67.  ises. 

Notes :  117  A.  S.  R.  100 ;  Ann.  Gas.  19.  Audubon  Hotel  Go.  v.  Braun- 

1912D  68.  nig,  120  La.  1089,  46  So.  33,  124  A. 

17.  Brock  y.  Desmond,  154  Ala.  634,  S.  R.  456. 

45  So.  665,  129  A.  S.  R.  71;  Miller  v.       Note:  117  A.  S.  R.  99. 
Prescott,  163  Mass.  12,  39  N.  E.  409,       20.  See  infra,  par.  402. 
47  A.  S.  R.  434;  Ft.  Worth  Driving       1.  Note:  117  A.  S.  R.  96. 
Glub  v.  Ft.  Worth  Fair  Ass'n,  103  Tex. 
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lessee  for  painting  out  a  sign  painted  on  the  wall  by  the  sublessee, 
but  may  recover  from  the  sublessee  the  damages  he  thereby  sustained.* 

382.  Effect  of  Termination  of  Sublessor's  Term  on  Sublease. — As 
a  general  rule  the  sublessee's  right  to  possession  as  against  the  original 
lessors  terminates  with  the  lease  or  term  of  the  sublessor;  •  thus  a  for- 
feiture of  the  term  of  the  sublessor  terminates,  as  regards  the  original 
lessor,  the  sublessee's  right  to  continued  possession  under  the  sub- 
lease.* But  by  the  sublease  the  sublessee  acquires  an  estate  in  the 
land  which  cannot  be  defeated  by  any  act  or  omission  of  the  sublessor 
that  does  not  derogate  from  the  rights  of  the  original  lessor,**  and 
therefore,  after  subletting,  the  original  lessee  cannot  affect  the  interest 
of  the  sublessee  by  a  surrender  to  the  .original  lessor.*  So  a  decree 
canceling  a  lease,  made  by  consent  of  the  lessee's  administrator  and 
representatives  of  the  lessor,  in  proceedings  to  which  the  sublessee  is 
not  a  party,  will  not  affect  his  rights  under  the  sublease.'  If  the 
original  tenant  has  incurred  a  forfeiture  of  his  lease,  and  for  that 
reason  the  landlord  annuls  the  lease  with  the  consent  of  the  original 
tenant,  this  is  a  mere  surrender  of  possession  to  which  the  landlord 
is  entitled,  and  not  the  ordinary  case  of  a  surrender  of  the  term,  and 
carries  with  it  the  right  to  the  possession  as  against  the  sublessee.® 

383.  Liability  of  Lessor  for  Injuries  to  Subtenant  from  Defects 
in  Premises. — ^It  is  well  settled  that  in  the  absence  of  any  secret  defect 
or  deceit  or  warranty  or  agreement  on  the  part  of  the  landlord  to 
repair,  the  tenant  takes  the  leased  premises  in  the  condition  they 
happen  to  be  at  the  time  of  the  leasing,  and  in  such  case  the  landlord 
is  not  liable  to  the  tenant  for  an  injury  to  his  person  or  property 
caused  by  the  premises  being  out  of  repair  during  the  term.*  And 
a  subtenant  is  under  the  same  restriction  as  the  original  lessee  because 
he  enters  under  the  same  title  and  not  by  any  invitation,  express  or 
implied,  from  the  original  lessor,  and  hence  assumes  the  same  risk,^* 
and  a  fortiori  this  is  true  where  the  original  lease  prohibited  a  sub- 
letting and  the  original  lessor  neither  consented  to  nor  had  knowledge 

2.  Louisville  Gunning'  System  v.  7.  Mitchell  v.  Young,  80  Ark.  441, 
Parks,  126  Ky.  532,  104  S.  W.  331,  97  S.  W.  464, 117  A.  S.  R.  89, 10  Ann. 
13  L.R.A.(N.S.)  687,    As  to  the  ques-   Cas.  423,  7  L,R.A.(N.S.)  221. 

tion  whether  the  grant  of  a  privilege  8.  Bock  v.  Desmond,   154  Ala.  71, 

to  use  walls,  fences,  etc.,  for  placing  45  So.  666, 129  A.  S.  R.  71.    See  infra, 

signs  thereon  is  itself  a  subletting,  see  par.  672. 

supra,  par.  373.  9.  See  infra,  par.  555,  as  to  the  gen- 

3.  Sutherland  v.  Gbodnow,  108  111.  eral  liability  of  the  landlord  for  in- 
528,  48  Am.  Rep.  560;  Audubon  Hotel  juries  from  defects  in  demised  prem- 
Co.  V.  Braunnig,  120  La.  1089,  46  So.  ises. 

33,  124  A.  S.  R.  456.  10.  Jaffe  v.  Harteau,  56  N.  Y.  398, 

4.  See  infra,  par.  661.  15  Am.  Rep.  438 ;  Cole  v.  McKey,  66 

5.  Note :  10  A.  S.  R.  564.  Wis.  500,  29  N.  W.  279,  57  Am.  Rep. 

6.  See  infra,  par.  680.  293. 
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of  the  subletting.*/  If,  however,  as  heretofore  shown,  a  lessor  violates 
his  duty  to  disclose  to  his  lessee  secret  defects  in  the  demised  premises 
he  may  be  held  liable  for  the  damages  resulting  therefrom  to  the 
person  or  property  of  the  lessee,  and  this  liability  of  the  original 
lessor  is  held  to  include  such  injuries  suffered  by  a  sublessee.**  Like- 
wise the  rule  prevails  in  some  jurisdictions  that  if  the  original  lessor 
has  covenanted  to  repair  or  keep  the  premises  in  repair,  and  by 
reason  of  his  failure  to  perform  his  covenant  injuries  result  to  a 
subtenant,  he  may  be  held  liable  therefor.** 

384.  General  Liability  of  Sublessee  to  Original  Lessor. — There  is 
neither  privity  of  contract  nor  of  estate  between  a  sublessee  and  the 
original  lessor,  and  the  former  incurs  no  liability  directly  to  the  latter, 
by  reason  merely  of  the  subletting,  for  the  payment  of  rent  reserved 
in  the  original  lease,  nor  for  the  performance  of  the  other  covenants 
on  the  part  of  the  lessee.*^  And  as  the  conventional  relation  of  land- 
lord and  tenant,  creat'Cd  by  agreement,  express  or  implied,  must 
exist  between  the  parties  in  order  to  maintain  an  action  for  use  and 
occupation,  this  action  will  not  lie  at  the  instance  of  the  original  lessor 
against  a  subtenant.*^  In  some  of  the  states  this  rule  of  the  common 
law,  as  to  the  nonliability  of  a  sublessee  to  the  original  lessor  for  rent, 
has  been  changed  by  statute  which  places  to  some  extent  a  subtenant 
on  the  same  footing  with  an  assignee.**  Yet  under  a  statute  provid- 
ing that  rent  may  be  recovered  by  the  lessor  from  an  under-tenant  "by 
the  same  remedies  given  in  the  preceding  sections,"  but  that  no  under- 
tenant shall  be  liable  for  rent  which  became  due  before  his  interest 
began,  the  remedies  referred  to  in  the  preceding  sections  being  one 

11.  Donaldson  v.  Wilson,  60  Mich.  Notes:  16  Am.  Dec.  544;  10  A.  S.  R. 
86,  26  N.  E.  842,  1  A.  S.  R.  487  (col-  560,  564;  117  A.  S.  R.  99;  124  A.  S.  R. 
lapse  of  building  on  account  of  defec-  461;  11  L.R.A.  855;  52  L.R.A.(N.S.) 
tive  foundation).  976;   10   Ann.    Cas.   424;    Ann.   Cas. 

12.  See  supra,  par.  270.  1916E  823. 

13.  See  infra,  par.  581,  588.  It  is  to  be  noted  in  this  connection 

14.  Sexton  v.  Chicago  Storage  Co.,  that  if  the  transaction  though  in  the 
129  111.  318,  21  N.  E.  920,  16  A.  S.  R.  form  of  a  sublease  is,  however,  in  the 
274;  Williams  v.  Michigan  Cent.  R.  view  of  the  law  an  assignment,  it  will 
Co.,  133  Mich.  448,  95  N.  W.  708,  103  so  operate  as  regards  the  rights  of  the 
A.  S.  R.  458;  St.  Joseph,  etc.,  R.  Co.  lessor  and  create  the  necessary  privity 
V.  St.  Louis,  etc.,  R.  Co:,  135  Mo.  173,  of  estate  to  render  the  third  person 
36  S.  W.  602,  33  L.R.A.  607;  Bedford  liable  to  the  lessor  on  the  covenants  and 
V.  Terhune,  30  N.  T.  453,  86  Am.  agreements  of  the  lessee  the  burden  of 
Dec.  394;  Stewart  v.  Long  Island  R.  which  runs  with  the  term.  See  supra, 
Co.,  102  N.  Y.  601,  8  N.  E.  200,  55  par.  320. 

Am.  Rep.  844;  Fulton  v.  Stewart,  2       15.  Bedford  v.   Terhune,  30  N.  Y. 
Ohio  215,  15  Am.  Dec.  542;  Davis  v.  453,  86  Am.  Dec.  394. 
Vidal,  105  Tex.  444,  151  S.  W.  290,       Notes:  52  L.R.A.(N.S.)   977;  Ann 
42    L.R.A.(N.S.)    1084;    Weander   v.  Cas.  1916E  824. 
Claussen  Brewing  Ass'n,  42  Wash.  226,       16.  Notes:    10    A.    S.    R.    564;    52 
84  Pac.  735,  114  A.  S.  R.  110,  7  Ann.  L.R.A. (N.S.)    977;   Ann.   Cas.  191GK 
Cas.  536.  826. 
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whereby  a  landlord  is  given  a  lien  for  rent  on  the  crops  and  the  other 
a  remedy  by  attachment  in  certain  circumstances,  it  has  been  held 
that  the  original  lessor  does  not  have  the  right  to  sue  an  under-tenant 
on  his  covenant  to  pay  rent,  where  no  lien  is  sought  against  crops  and 
no  right  of  attachment  exists.^'  If  the  original  lessee  fails  to  pay  the 
rent  the  original  lessor  has  the  same  right  to  dispossess  the  sublessee 
as  he  would  have  to  dispossess  the  original  lessee,  unless  the  sublessee 
in  order  to  protect  his  possession  pays  the  rent,^^  and  a  subtenant's 
property,  while  on  the  demised  premises,  is  at  common  law  subject 
to  distress  for  the  rent  due  under  the  original  lease.**  Therefore  a 
plea  of  payment  to  the  lessor  is  a  good  defense  in  an  action  by  the 
lessee  against  his  subtenant,  where  the  latter's  property  had  been 
liable  to  distress  or  his  possession  endangered  because  of  the  lessee's 
failure  to  pay  the  rent.*®  Under  statutes  giving  the  lessor  a  lien  for 
rent  upon  the  crops  grown  upon  the  demised  premises,  it  is  held  that 
the  original  landlord  has  a  lien  on  the  crops  grown  by  a  subtenant ;  * 
so  where  the  sublessee  takes  his  lease  with  knowledge  that  his  sub- 
lessor is  himself  a  tenant  and  the  original  lease  gives  the  original 
lessor  a  lien  on  the  crops  grown  upon  the  leased  premises  for  unpaid 
rent,  it  has  been  decided  that  the  sublessee  is  bound  by  the  terms  of 
the  original  lease,  and  the  lien  of  the  original  lessor  extends  to  the 
crops  grown  by  the  subtenant*  In  an  action  by  a  landlord  to  enforce 
his  lien  for  unpaid' rent,  it  has  been  held  that  a  plea  of  intervention 
by  the  subtenant,  alleging  that  no  rent  is  due,  and  that  the  action  is 
collusive  and  fraudulent  as  between  the  landlord  and  the  tenant,  places 
the  burden  of  proof  upon  the  subtenant  to  prove  his  allegations.* 
When  the  lessee  becomes  insolvent,  equity  will  compel  the  subtenant 
to  make  all  future  payments  of  rent  to  the  lessor  according  to  the 
terms  of  the  sublease,  in  so  far  as  necessary  to  secure  the  lessor.^ 
According  to  some  authorities  the  covenant  of  a  lessee  of  a  railroad 
company  to  save  the  company  harmless  from  fires  communicated  by 
the  operation  of  the  railroad  to  the  demised  premises  is  a  personal 

17.  St.  Joseph,  etc.,  R.  Co.  v.  St.  Ann.  Cas.  1916B  829. 

Louis,  etc.,  R.  Co.,  135  Mo.  173,  36  1.  Beck  v.  Minnesota,  etc.,  Grain  Co., 

S.  W.  602,  33  L.R.A.  607.  131  la.  62,  107  N.  W.  1032,  7  L.R.A. 

Notes:  52  L.R.A.(N.S.)   977;  Ann.  (N.S.)  930. 

Cas.  1916E  827.  Notes:  119  A.  S.  R.  128;  Ann.  Cas. 

18.  Notes:    15   Am.   Dee.   544;    10  1916E  826. 

A.  S.  R.  564;  117  A.  S.  R.  99;  52  2.  Foster  v.  Reid,  78  la.  205,  42 

L.R.A.(N.S.)  977.  N.  W.  649,  16  A.  S.  R.  437. 

19.  Hessel  v.  Johnson,  142  Pa.  St.  3.  Foster  v.  Reid,  78  la.  205,  42  N. 
8,  21  Atl.  794,  11  L.R.A.  855.  W.  649,  16  A.  S.  R.  437.     See  infra, 

Notes:  15  Am.  Dec.  544;  Ann.  Cas.  par.  487  et  seq.,  as  to  the  landlord*s 

1916E  827.  lien  generally. 

See  infra,  par.  519  et  seq.,  as  to  dis-  4.  Notes:  52  L.R.A.(N.S.)  977;  Ann. 

tress  for  rent  generally.  Cas.  1916E  826. 

20.  Notes:    52    L.RA.(N.S.)    977; 
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covenant  and  not  binding  upon  a  subtenant,  and  therefore  does  not 
prevent  the  subtenant  from  recovering  for  damages  to  his  property 
from  a  fire  so  communicated.* 

385.  Agreement  of  Sublessee  to  Pay  Rent  to  Lesson — ^If,  in  the  sub- 
lease, the  subtenant  agrees  to  pay  the  rent  reserved  in  the  original 
lease  to  the  lessor,  and  the  rule  also  prevails  and  is  applicable  in  the 
jurisdiction  in  question  that  a  third  person  may  sue  upon  a  contract 
entered  into  between  other  persons  for  his  benefit  and  in  the  per- 
formance of  which  he  is  beneficially  interested,*  it  follows  that  the 
lessor  can  sue  the  subtenant  to  recover  the  rent  so  agreed  to  be  paid 
to  him ; '  but  it  has  been  held  that  an  agreement  of  a  subtenant  to 
pay  rent  to  the  lessor  which  will  sustain  an  action  is  not  shown  by 
a  clause  in  the  transfer  that  the  sublessee  does  well  and  truly  agree 
and  promise  to  pay  the  rent  in  said  lease  (the  original  lease)  agreed 
to  be  paid.*  And  where  a  sublessee  agrees  to  pay  rent  out  of  the 
income  from  the  property,  the  original  lessor  has  no  right  of  action 
against  him,  since  there  is  no  agreement  to  pay  to  him,  the  agreement 
merely  determining  what  application  shall  be  made  of  a  sum  of 
money  belonging  to  the  parties  to  the  contract.* 

386.  Effect  of  Surrender  by  Lessee  on  Liability  of  Sublessee. — 
Inequitable  as  this  result  would  be,  there  is  authority  for  the  propo- 
sition that  where  a  lessee  technically  surrenders  to  his  landlord,  having 
had  authority  to  grant  and  having  granted  a  sublease  of  a  portion  of 
the  premises,  this  surrender  not  only  fails  to  prejudice  the  sublessee, 
but  releases  him  from  the  payment  of  subsequently  accruing  rent. 
The  reason  for  this  is  that  the  unqualified  surrender  of  the  term  by 
the  lessee  and  an  acceptance  thereof  by  the  lessor  merges  the  par- 
ticular estate  that  supports  the  leasehold  into  the  fee;  hence,  while 
the  subtenant  is  not  deprived  of  his  right  to  use  the  property,  neither 
the  lessor  nor  t£e  lessee  can  maintain  an  action  against  him  for  rent.^* 
Nor,  in  such  a  case,  can  the  lessor  maintain  an  action  for  use  and 
occupation  Against  the  subtenant.^^  But  it  is  held  that  the  lessee 
after  subletting  may  assign  his  interest  in  and  rights  to  the  rent 
accruing  under  the  sublease  to  his  lessor,  so  as  to  enable  the  latter 
to  recover  the  rents  accruing  under  the  sublease,  notwithstanding  the 
lessor  also  accepts  a  surrender.**    And  where  the  lessor,  in  considera- 

5.  Note:  44  L.R.A.(N.S.)  113L  10.  Appleton  v.  Ames,  150  Mass.  34, 

6.  See  Contracts,  vol  6,  p.  882  et  22  N.  E.  69,  5  L.R.A.  206. 

seq.  Notes:    52   L.R.A.(N.S.)    978;    10 

7.  Note:  Ann.  Cas.  1916E  825.  Ann.  Cas.  424;  Ann.  Gas.  1916E.825. 

8.  Davis  v.  Vidal,  105  Tex.  444,  161  See  infra,  par.  672  et  seq.,  as  to  sur- 
S.  W.  290,  42  L.R.A.(N.S.)  1084.  render  and  its  effeet  generally. 

9.  Notes:  71  A.  S.  R.  194;  Ann.  Cas.  11.  Note:  Ann.  Cas.  1916B  825. 
1916E  825.  12.  Beal  v.  Boston  Car  Springs  Co., 

B.  C.  L.  Vol.  XVI.-^.      881 


§  387  LANDLORD  AND  TENANT        16  R.  C.  L. 

tion  of  the  lessee's  assignment  to  him  of  underleases  of  the  demised 
premises,  accepted  a  surrender  of  the  original  lease^  ''without  preju- 
dice'' to  the  underleases,  it  was  held  that  he  might  recover  rent  from 
one  of  the  sublessees,  accruing  after  the  assignment.**  There  is  also 
authority  to  the  effect  that  a  surrender  of  the  lease  by  the  lessee, 
accepted  by  the  lessor,  unless  the  parties  intended  a  merger,  will  be 
treated  as  an  implied  attornment  by  the  subtenant,  so  that  the  sublease 
will  constitute  the  contract  between  him  and  the  lessor.**  A  fortiori, 
if  the  subtenant  attorns  to  the  original  lessor,  he  will  be  held  liable 
to  him.**»  On  the  other  hand,  after  a  forfeiture  of  the  original  lease 
has  been  incurred  and  the  election  of  the  lessor  to  claim  the  same 
has  been  made,  both  the  term  under  the  original  lease  and  under 
the  sublease  are  terminated,  and  the  original  lessee  cannot  by  an 
assignment  of  his  rights  under  the  original  lease  and  a  surrender  to 
the  original  lessor  confer  any  right  upon  the  latter  to  hold  the  sub- 
lessee for  the  rents  to  accrue  under  the  sublease,  and  in  such  a  case 
where  the  sublessee  abandons  the  possession  he  is  under  no  liability 
to  the  original  lessor  for  rent  subsequently  accruing  under  the  sub- 
lease.*'  Where  after  a  lessee  had  granted  a  sublease  of  a  part  of  the 
demised  premises  he  assigned  his  term  and  the  assignee  surrendered 
and  took  a  new  lease  of  the  entire  premises  for  a  longer  period  than 
the  original  lease,  it  has  been  held  that  the  original  lessor  could  not 
distrain  the  property  of  the  sublessee  for  the  rent  thereafter  accruing 
upon  the  new  lease,  because  the  holding  of  the  subtenant  was  in 
hostility  to  the  new  lease  and  not  under  it,*'  nor  for  the  rent  accruing 
under  the  sublease  because,  though  by  the  surrender  he  may  have 
acquired  a  right  to  distrain  for  such  rent,  still  by  the  granting  of 
the  new  lease  he  thereby  parted  with  the  right  to  the  rent  accruing 
under  the  sublease  and  any  right  he  may  have  had  to  distrain  for 
such  rent.*® 

387.  Remedy  of  Lessor  for  Breach  of  Restriction  against  Sub- 
letting.— ^If  a  lessee  sublets  in  violation  of  his  covenant  the  lessor  may 

125  Mass.  157,  28  Am.  Rep.  216;  Ap-  16.  Williams  v.  Michigan  Cent.  R. 

pleton  V.  Ames,  150  Mass.  34,  22  N.  E.  Co.,  133  Mich.  448,  95  N.  W.  708,  103 

69,  5  L.R.A.  206.  A.  S.  R.  458. 

Notes:  10  A.  S.  R.  561;  Ann.  Cas.  17.  Hessel  v.  Johnson,  129  Pa.  St. 

1916E  825.  173,  18  Atl.  754,  15  A.  S.  R.  716,  5 

13.  Beal  v.  Boston  Car  Springs  Co.,  L.R.A.  851;  on  second  appeal,  142 
125  Mass.  157,  28  Am.  Rep.  216.  Pa.  St.  8,  21  Atl.  794,  11  L.R.A.  855. 

Note :  10  Ann.  Cas.  425.  18.  Hessel  v.  Johnson,  142  Pa.  St. 

14.  Hessel  v.  Johnson,  129  Pa.  St.  8,  21  Atl.  794,  11  L.R.A.  855;  on 
173,  18  Atl.  754,  15  A.  S.  R.  716,  5  prior  appeal,  129  Pa.  St.  173,  18  Atl. 
L.R.A.  851;  on  second  appeal,  142  Pa.  754, 15  A.  S.  R.  716,  5  L.R.A.  851.  See 
St.  8,  21  Atl.  794,  11  L.R.A.  855.  infra,  par.  422,  as  to  the  transfer  of  the 

Notes:  52  L.R.A.(N.S.)  978;  10  right  to  rent  as  an  incident  to  a  trans- 
Ann.  Cas.  424.  fer  of  the  reversion. 

15.  Note :  Ann.  Cas.  1916E  825. 
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nudntain  an  action  against  him  for  damages,^*  and  it  has  been  held 
that  a  court  of  equity  will  restrain  a  lessee  from  subletting  in  violation 
of  expreas  restrictions  contained  in  the  lease,  or  enjoim  tibe  sublessee's 
use  of  the  premises.-®  Thus  where  a  building,  designed  and  con- 
structed for  use  ps  a  hotel,  was  leased  by  the  owner  for  that  purpose, 
with  a  covenant  that  the  lessee  should  not  sublet  the  premises  without 
the  consent  of  the  lessor,  and  the  lessee,  without  the  consent  of  the 
lessor,  sublet  a  portion  of  the  hotel  office,  to  be  used  for  carrying  on 
a  real  estate  and  brokerage  business,  which  detracted  from  the  reputa- 
tion and  popularity  of  the  house,  and  impaired  its  value  as  a  hotel, 
it  was  held  that  a  court  of  equity  would  grant  an  injunction  restrain- 
ing the  lessee  from  subletting  any  part  of  the  building  for  such  pur- 
pose and  restraining  the  sublessee  from  occupying  any  part  for  such 
purpose.^  A  provision  in  a  lease  for  a  forfeiture  of  <l;he  term  for  breach 
of  a  stipulation  against  subletting  will  ordinarily  be  enforced,'  but 
on  the  other  hand,  if  a  lease  merely  stipulates  against  subletting  with- 
out providing  for  a  forfeiture  for  its  breach,  then  the  stipulation  is 
regarded  merely  as  an  agreement  or  covenant  as  distinguished  from 
a  condition,  and  tlierefore  its  breach  does  not  work  a  forfeiture  of 
the  term.* 

« 

XVI.  Renewals  and  Extensions 
General  Principles 

388.  General  Right  to  Renewal  or  Extension. — ^As  between  a  land- 
lord and  his  tenant,  the  latter,  in  the  absence  of  an  agreement  therefor, 
has  neither  a  legal  nor  an  equitable  right  to  a  renewal  of  his  lease,^ 
and,  in  the  case  of  a  written  lease,  evidence  of  an  oral  contemporaneous 
agreement  to  renew  or  extend  the  lease  is  not  admissible  to  add  to 
the  written  lease,  in  accordance  with  the  general  rule  that  evidence 
of  oral  contemporaneous  agreements  are  inadmissible  to  add  to  or 
vary  written  contracts.*  Covenants  to  renew  incorporated  in  a  lease 
are,  however,  valid  and  enforceable  and  are  supported  by  the  consider- 

19.  Note:  117  A.  S.  R.  100.  right  to  two  years' occupancy  of  a  stall 

20.  Notes:  10  A.  S.  R.  560;  117  A.  has  no  right  to  continue  in  possession 
S.  R.  100.  after  such   time,  and  so   long  as  he 

1.  Godfrey  v.  Black,  39  Kan.  193,  chooses  to  pay  the  rent  therefor) ;  Mc- 

17  Pac.  849,  7  A.  S.  R.  644.  Court  v.  Singers-Bigger,  145  Fed.  103. 

2.  See  infra,  par.  643,  as  to  f orf ei-  76  C.  C.  A.  73,  7  Ann.  Cas.  287 ;  Phyf e 
tures  generally.  v.  WardeU,  5  Paige  (N.  Y.)  268,  28 

3.  Note:  117  A.  S.  R.  100.  Am.  Dec.  430. 

4.  Washington  lilarket  Co.  v.  Hoff-  5.  Armington  v.  Stelle,  27  Mont.  13, 
man,  101  U.  S.  112,  25  U.  S.  (L.  ed.)  69  Pac.  115,  94  A.  S.  R.  811.  See 
782  (holding  that  under  the  Act  of  supra,  par.  189,  as  to  admissibility  of 
Congress  May  20,  1870,  chartering  the  oral  evidence  to  vary  written  leases 
Washington  Market  Co.,  one  who  has  generally. 

acquired  by  bid  made  at  auction  the 
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ation  of  the  leaBo/  and  sach  covenants  are  not  required  to  be  in  any 
technical  form.  Where  a  lease  contains  in  the  printed  part  a  cove- 
nant to  surrender  at  the  end  of  the  term,  while  the  written  part  gives 
a  right  to  renewal,  the  latter  part  controls.^  An  agreement  to  renew 
entered  into  during  the  term  must  be  supported  by  a  qew  consideration 
to  render  it  enforceable,  and  if  there  is  no  additional  consideration, 
the  agreement  amounts  merely  to  an  offer  to  lease,  which  may  b^ 
withdrawn  by  the  lessor.®  Where  the  right  to  a  renewal  is  made 
conditional  upon  the  fact  that  the  lessor  does  not  sell  the  premises, 
a  bona  fide  sale  will  defeat  the  right,*  and  a  bona  fide  contract  of 
sale  has  been  held  a  "selling"  thereof,  though  a  deed  of  conveyance 
has  not  been  executed.^*  On  the  other  hand,  where  the  covenant  is 
conditioned  upon  the  lessor's  not  selling  the  premises,  the  sale  must 
be  of  the  whole  premises  in  order  to  defeat  the  lessee's  right  to  a 
renewal.^^  As  a  general  rule,  in  construing  provisions  relating  to 
renewals,  where  there  is  any  uncertainty,  the  tenant  is  favored,  and 
not  the  landlord,  because  the  latter,  having  the  power  of  stipulating 
in  his  own  favor,  has  neglected  to  do  so,  and  also  upon  the  principle 
that  every  man's  grant  is  to  be  taken  most  strongly  against  himself.  ^^ 
Where  the  covenant  is  upon  the  part  of  the  lessor  to  renew  without 
expressly  binding  the  lessee  to  take  a  renewal,  it  is  held  that  the 
lessee  may  at  his  option  demand  a  renewal,  but  cannot,  against  his 
election  to  do  so,  be  required  by  the  lessor  to  renew,  and  this  has  been 
held  true  where  the  lessor  covenanted  on  the  part  of  himself  and  his 
assigns  to  grant  to  the  lessee  a  new  lease  for  a  further  term  but  did 
not  expressly  require  the  lessee  to  take  a  new  lease.**  The  provisions 
may,  however,  be  such  as  to  confer  the  option  i^>on  the  lessor  to 
compel  the  lessee  to  accept  a  renewal,  but,  in  such  a  case,  the  lease 
will  not,  unless  it  clearly  so  provides,  be  construed  so  as  to  require 
the  personal  representatives  of  the  lessee  to  accept  renewals  and  thus 
operate  to  keep  open  the  settlement  of  the  decedent's  estate.**  A 
lease  for  three  years  "with  privilege  of  five  years"  for  a  certain  annual 
i^ental  cannot  be  construed  as  a  lease  for  three  years  with  the  privilege 
of  five  additional  years,  but  is  only  a  lease  with  the  privilege  of  extend- 
ing'the  term  for  five  years  dating  from  the  commencement  of  the 

6.  This  role  is  supported  by  the  cases      10.  Sutherland  v.  Goodnow,  108  01. 
cited  generally  throughout  this  section  528,  48  Am.  Rep.  560. 

which  assume  without  question  the  va-  11:  Note:  41  L.R.A.(N.S.)  388. 

lidity  of  provisions  for  the  renewal  of  12.  Kaufman  v.  Lig&^ett,  209  Pa.  St. 

leases.  87,  58  Atl.  129,  103  A.  S.  R.  988,  67 

7.  Barbee  v.  Greenberg,  144  N.  C.  L.R.A.  353. 

430,  57  S.  E.  125,  12  Ann.  Gas.  967.       Note :  123  A.  S.  R.  460. 
Note:  Ann.  Gas.  1913E  962.  13.  Bruce  v.  Fulton  Nat  Bank,  79 

8.  Armington  v.  Stelle,  27  Mont.  13,  N.  Y.  154,  35  Am.  Rep.  505. 

69  Pac.  115,  94  A.  S.  R.  811.  14.  Brush  v.  Beecher,  110  MicL  697, 

9.  Note:  41  L.R.A.(N.S.)  387.  68  N.  W.  420,  64  A.  S.  E.  373. 
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leaae.^^  A  general  covenant  to  renew  is  indivisible,  and  must  be 
exercised  in  its  entirety,  and  therefore  does  not  confer  a  right  to 
demand  a  renewal  as  to  part  only  of  the  premises.^* 

389.  Distinction  between  Privilege  oi  Extension  and  Renewal. — 
A  distinction  is  made  between  a  covenant  in  a  lease  for  a  renewal 
and  a  provinon  therein  for  the  extension  of  the  term  at  the  option 
of  Uie  lessee,  the  courts  treating  the  latter,  upon  the  exercise  of  the 
privilege,  as  a  present  demise  for  the  full  term  to  which  it  may  be 
extended  and  not  a  demise  for  the  shorter  period  with  a  privilege 
for  a  new  lease  for  the  extended  term.^^  Thqs  it  has  been  held  that 
a  lease  which  provided  for  a  'Herm  of  three  years  from  and  after  a 
certain  date,  with  the  privilege  of  two  years  more  at  the  expiration 
of  said  first  three  years,  making,  if  said  privilege  of  two  years  more 
is  exercised,  a  total  of  five  years,''  operated  upon  the  exercise  of  the 
option  to  extend  the  term  for  the  additional  term  as  a  present  demise 
for  the  full  term  of  five  years,  and  not  a  lease  for  three  years  with  a 
covenant  to  renew  for  two  years,  and  that  therefore  where  the  lease 
also  contained  a  covenant  on  the  part  of  the  lessee  not  to  sublet  with- 
out the  consent  of  the  lessor,  his  consent  to  a  particular  subletting 
was  operative  to  justify  the  continuance  of  the  subletting  throughout 
the  period  of  five  years.**  So  if  a  lessee  has  the  privilege  of  an  exten- 
sion, and  holds  over  upon  giving  notice  as  therein  required,  he  holds 
for  the  additional  term  under  the  original  lease  and  not  under  the 
notice,  and  therefore  the  act  of  the  lessee  in  giving  notice  that  he  will 
hold  for  the  additional  term  is  not  the  making  of  an  agreement  con- 
cerning land,  and  is  not  within  the  statute  of  frauds,  concerning 
that  subject,  and  may  be  given  by  an  agent  having  no  written  author- 
ity.** So  it  is  also  held  that  if  a  lease  purports  to  be  for  three  years 
from  a  specified  date,  with  the  privilege  of  two  years  additional,  and 
is  accompanied  with  a  guaranty  for  the  payment  of  the  rent  during 
the  term  of  the  lease,  the  guarantor  is  liable  for  the  additional  term, 

15.  Gensler  ▼.  Nicholas,  151  Mich.  Heffron  v.  Treber,  21  S.  D.  194,  110 
529,  115  N.  W.  458,  14  Ann.  Cas.  452.  N.  W.  781,  130  A.  S.  R.  711;  Carhart 

16.  Alexander  Brown  Milling,  etc.,  v.  White  Mantel,  etc.,  Co.,  122  Tenn. 
Co.  V.  Canadian  Pac.  R.  Co.,  42  Can.  465,  123  S.  W.  747, 19  Ann.  Cas.  396; 
Sup.  Ct.  600,  17  Ann.  Cas.  109  and  Quinn  v.  Valiquette,  80  Vt.  434,  68 
note,  2  British  Rol.  Cas.  820  and  note,  Atl.  515,  14  L.R.A.(N.S.)  962;  Shep- 
affirming  18  Ont.  L.  Rep.  85,  15  Ann.  pard  v.  Rosenkrans,  109  Wis.  68,  85 
Cas.  709.  N.  W.  199,  83  A    S.  R.  886. 

17.  Montgomery  ▼.  Hamilton  Coun-  Notes:  123  A.  S.  R.  465;  Ann.  Cas. 
ty,  76  Ind.  362,  40  Am.  Rep.  250;  1913C  642. 

Terstegge  v.  First  German  Mut.  Benev.  18.  Flynn  v.  Baehner,  168  Mich.  424, 
Soc,  92  Ind.  82,  47  Am.  Rep.  135;  134  N.  W.  451,  Ann.  Cas.  1913C  641. 
Grant  v.  Collins,  157  Ky.  36, 162  S.  W.  As  to  subletting  generally,  see  supra, 
539,  Ann.  Cas.  1915D  249;  Delashman  par.  373  et  seq. 

V.  Berry,  20  Mich.  292,  4  Am.  Rep.  19.  Sheppard  v.  Rosenkrans,  109 
392;  Plynn  v.  Baehner,  168  Mich.  424,  Wis.  58,  85  N.  W.  199,  83  A.  S.  R. 
134  N.  W.  451,  Ann.  Cas.  1913C  641;   886. 
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if  the  lessee  avails  himself  of  the  privilege.*®  On  the  other  hand,  if 
the  transaction  is  a  renewal,  a  new  and  distinct  tenancy  is  created, 
and  therefore  the  listbility  of  the  landlord  as  regards  third  persons 
is  entirely  independent  of  the  existence  of  the  prior  term.^ 

390.  Certainty  as  Regards  Covenants  to  Renew. — ^Like  other  con- 
tracts or  agreements  for  a  lease,  the  provision  for  a  renewal  must  be 
certain  in  order  to  render  it  binding  and  enforceable.*  Thus  a  cove- 
nant to  renew  upon  such  terms  as  may  be  agreed  upon  is  void  for 
uncertainty ;  •  and  where  a  lease  for  years  contains  a  covenant  giving 
the  lessee  the  privilege  of  occupying  the  premises  for  such  further 
time  as  he  may  wish  on  the  same  terms,  the  right  to  a  renewal  has 
been  denied  Q^  the  groimd  that  the  duration  of  the  proposed  new 
lease  was  uncertain.*  Likewise,  a  covenant  for  renewal  which  did  not 
fix  the  amount  of  rent  to  be  paid  for  the  new  term,  but  merely  pro- 
vided that  the  lessee  might  have  the  "privilege  of  five  years  longer, 
he  paying  additional  rent  on  revaluation  now  fixed  at  five  hundred 
dollars,'^  no  provision  being  made  as  to  how  or  when  the  revaluation 
should  be  determined,  has  been  held  invalid  for  indefiniteness.^  It 
has  also  been  declared  that  an  agreement  of  the  lessor,  at  the  expira- 
tion of  the  term,  to  "let"  the  premises  "for  a  yearly  rent"  to  be  fixed 
in  a  specified  manner  is  unenforceable  for  uncertainty  in  specifying 
the  term  for  which  the  premises  are  to  be  relet*  On  the  other  hand, 
the  failure  to  fix  a  specific  rent  for  the  renewal  term  does  not  render 
the  agreement  invalid  for  uncertainty  if  extraneous  means  of  deter- 
mining the  rent  is  given.  This  is  so  where  the  lease,  as  is  frequently 
the  case,  provides  for  a  rent  based  on  an  appraisal  of  the  value  of  the 
premises  in  a  ceiiain  manner;  and  it  has  been  held  that  an  agree- 
ment to  renew  for  such  a  rent  as  "other  responsible  persons  would 
agree  to  give"  was  sufficiently  certain,  as  that  fixed  the  rent  with  as 
much  certainty  as  though  it  were  to  be  determined  by  appraisers, 

20.  Heffron  v.  Treber,  21  S.  D.  194,  Radcliff,  13  Johns.  (N.  Y.)  297,  7  Am. 
110  N.  W.  781,  130  A.  S.  R.  711.    As  Dec.  377. 

to  guaranty  and  suretyship  generally.  Notes :  7  Am.  Dec.  381 ;  91  Am.  Dec. 
see  infra,  par.  439  et  seq.  ^^^5  ^23  A.  S.  R.  461;  32  L.R.A.(N.S.) 

1.  Dalay  v.  Savage,  145  Mass.  38,   201;  6  Ann.  Cas.  103;  5  British  Rul. 
12N.  E.  841,  1  A.  S.  R.  429;Ingwer-   C«f- °^S-  ^,.  r.    .     n       ^ 
sen  V.  Rankin,  47  N.  J.  L.  18,  54  Am.   ^^V^a^7^  I7  t^^'"''^      it    ^'''' 
Rep.  109^  Pretty  v.  Bickmore,  L.  R.  ^  Note i  32  LR  A  (nT)  201. 
w^'ij^^ot^^'K^^  ^'  Z'  ^'n^'  lot'  ^^       4.  Notes:  91  Am'.  D^.'565;  5  British 

^;t^;  ^^o^  \^^^A^\n!?^'  ^^-  ^^-        R«l.  Cas.  868. 

Note:  26  L.K.A.  197.  5    q^j.^^^  ^    ^ay,  230   HI   319,  82 

See  mfra,  par.  593,  as  to  the  general  n.  E.  648,  120  A.  S.  R.  304. 

liability  of  landlord  to  third  persons  Note:  32  L.R.A.(N.S.)  202. 

for  injuries  due  to  the  defective  con-  6.  Abeel  v.  Radcliff,  13  Johns.   (N. 

dition  of  the  leased  premises.  y.)  297,  7  Am.  Dee.  377. 

2.  Streit  V.  Fay,  230  111.  319,  82  N.  Notes:  32  L.R.A.(N.S.)  201;  6  Ann. 
E.  648,  120  A.  S.  R.  304;  Abeel  v.  Cas.  103. 
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and  only  meant  the  highest  market  value  of  the  premises  at  the  time 
of  renewal  or  valuation.'  The  parties  may  by  their  subsequent  con- 
duct or  acts  supplement  the  covenant  for  renewal,  and  thus  remove 
an  alleged  uncertainty;®  and  it  has  been  held  that  a  covenant  to 
"renew  a  lease  at  such  rent  and  upon  such  terms  as  might  be  agreed 
upon  between  the  parties"  will,  in  case  of  a  holding  over  without 
further  agreement,  imply  a  lease  at  the  same  rent  and  for  the  same 
term,  and  is  valid.*  A  general  covenant  to  "renew''  implies  a  renewal 
on  the  same  terms  and  for  the  same  time  as  the  original  lease,  and 
is  therefore  sufficiently  certain  to  be  enforceable,**  and  it  has  been 
held  that  a  provision  that  the  lessee  shall  have  the  "refusal''  of  the 
premises  for  a  certain  further  term  implies  that  the  new  lease  shall 
be  at  the  same  rent  as  the  old,  and  is  therefore  sufficiently  certain  to 
be  binding.**  In  England  where  a  lease  for  one  year  gave  the  tenant 
"the  option  of  a  lease  after  the  aforesaid  time"  at  a  specified  rental 
but  for  no  definite  term,  it  has  been  held  that  the  tenant  has  the  right 
to  claim  a  lease  for  at  least  one  year  after  the  expiration  of  the 
original  term.** 

391.  Number  of  Renewals;  Perpetual  Renewals. — If  a  lease 
expressly  and  clearly  provides  for  more  than  one  renewal,  it  will  be 
given  that  eflfect.**  There  is  authority  for  the  position  that  a  covenant 
for  a  lease  to  be  renewed  indefinitely  at  the  option  of  the  lessee  is, 
in  effect,  the  creation  of  a  perpetuity.  It  puts  it  in  the  power  of  one 
party  to  renew  forever,  and  is,  therefore,  against  the  policy  of  the 
law,  and  it  has  even  been  said  that  it  is  void.**  The  generally  accepted 
view,  however,  is  that  a  provision  clearly  giving  the  lessee  and  his 
assigns  the  right  to  perpetual  renewals  is  valid  in  the  absence  of 
some  statutory  prohibition,  and  will  be  so  construed  and  enforced 
by  the  courts.**  And  the  practical  construction  placed  on  a  covenant 
for  renewal  by  the  parties,  as  evidenced  by  their  act  in  granting  a 

7.  Amot  V.  Alexander,  44  Mo.  25,  95  L.  T.  N.  S.  490,  6  Ann.  Cas.  102, 
100  Am.  Dec.  252.  -  5  British  Rul.  Cas.  863.    The  court  in 

8.  Alabama,  etc.,  B.  Co.  v.  South,  this  case  seems  to  have  been  of  the 
etc.,  R.  Co.,  84  Ala.  570,  3  So.  286,  opinion  that  the  lessee  may  have  been 
5  A.  S.  R.  401.  entitled  to  a  lease  for  his  life  if  he 

Note:  32  L.R.A.(N.S.)  202.  had  so  demanded. 

9.  Note :  91  Am.  Dec.  565.  13.  Note :  123  A.  S.  R.  462.  As  here- 

10.  Leavitt  v.  Maykel,  203  Mass.  506,  tofore  shown  a  provision  for  the  re- 
89  N.  E.  1056,  133  A.  S.  R.  323 ;  Tracy  newal  of  a  lease  of  farming  lands  may 
V.  Albany  Exch.  Co.,  7  N.  Y.  472,  57  bring  the  lease  within  the  provision  oi 
Am.  Dec.  538.  a  statute  prohibiting  a  lease  of  farm- 
Notes:   123  A.   S.   R.  461,  462;   6  ing  lands  for  longer  than  a  specified 

Ann.   Cas.   102;   5   British   Rul.   Cas.   term.    See  supra,  par.  88. 

868.  14.  Brush  v.  Beecher,  110  Mich.  597, 

11.  Tracy  v.   Albany  Exch.   Co.,  7  C8  N.  W.  420,  64  A.  S.  R.  373. 
N.  Y.  472,  57  Am.  Dec.  538.  Note :  49  A.  S.  R.  134. 

12.  Austin  V.  Newham,  [1906]  2  K.  15.  Abcel  v.  Radcliff,  13  Johns.  (N. 
A  B.  (Eng.)  167,  75  L.  J.  K.  B.  563.  Y.)   297,  7  Am.  Dec.  377;  Bums  ▼. 
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number  of  renewals,  will  be  given  great  weight  with  the  courts,  when 
called  upon  to  construe  the  provision,  as  showing  that  it  was  intended 
to  confer  a  right  to  a  perpetual  renewal.^*  A  provision  that  on  the 
expiration  of  the  term  the  lessor,  his  successors  and  assigns,  will 
again  demise  to  the  lessee,  his  executors,  administrators  and  assigns, 
for  a  similar  term  ''with  a  like  covenant  for  future  renewals  of  the 
lease  as  is  contained  in  this  present  demise"  has  been  held  to  entitle 
the  lessee  and  his  assigns  to  a  perpetual  renewal.^^  Also  a  covenant 
to  renew  at  any  time  when  requested  has  been  held  a  covenant  for  a 
perpetual  renewal,^®  and  the  same  effect  has  been  given  to  a  covenant 
to  renew  "from  time  to  time."  *•  As  a  general  rule,  however,  the 
courts  will  not  construe  a  lease  as  conferring  a  right  to  perpetual 
renewals  unless  the  lease  clearly  so  provides,  the  courts  not  looking 
with  favor  upon  such  a  claim.^^  As  has  been  said,  "in  one  point  the 
authorities  are  harmonious,  namely,  that  the  law  does  not  favor  per- 
petual leases,  and  the  intention  to  create  one  must  appear  in  clear 
and  unequivocal  language.  It  cannot  be  left  to  inference;  courts 
will,  if  possible,  so  construe  the  writing  as  to  avoid  a  perpetuity  by 
renewal."  ^  Thus,  where  a  lease,  contemplating  the  erection  of  im- 
provements by  the  lessee,  provided  that  at  the  expiration  of  the  term 
the  lessor  should  take  and  pay  for  the  improvements  at  an  appraised 
value  or  "let"  the  premises  "for  a  yearly  rent"  to  be  fixed  by  appraisers, 
it  has  been  held  that  the  lessee  was  entitled  at  most,  upon  the  refusal 
of  the  lessor  to  pay  for  the  improvements,  to  a  renewal  for  the  original 
term.*  It 'is  the  universally  recognized  rule  that  where  the  provision 
is  in  general  terms  for  a  renewal,  the  lessee  is  only  entitled  to  a  single 
renewal,*  and  it  is  held  that  a  provision  that  the  renewal  lease  shall 
contain  similar  covenants,  terms,  eta,  as  contained  in  the  original 

New  York,  213  N.  Y.  516,  108  N.  E.  106  S.  W.  650,  123  A.  S.  R.  448,  13 
77,  Ann.  Cas.  1916C  1093.  Ann.  Cas.  1002,  14  L.R.A.(N.S.)  829; 

Notes:  91  Am.  Dee.  566;  49  A.  S.  R.  Abed  v.  Radeliff,  13  Johns.  (N.  Y.) 
134;123A.S.R,462;14L.R.A.(N.S.)  297,  7  Am.  Dee.  377;  Bums  v.  New 
829;  13  Ann.  Cas.  1007  j  Ann.  Cas.  Yoric,  213  N.  Y.  516,  108  N.  E.  77, 
1916C  1097.  Ann.  Cas.  1916C  1093.  " 

16.  Bums  V.  New  York,  213  N.  Y.  Notes:  123  A.  S.  R.  462;  14  L.R.A. 
516,  108  N.  B.  77,  Ann.  Cas.  1916C  (N.S.)  829;  13  Ann.  Cas.  1006;  Ann. 
1093.  Cas.  1916C  1096. 

17.  Bums  V.  New  York,  213  N.  Y.       1.  Brush  v.  Beecher,  110  Mich.  697, 
516,  108  N.  E.  77,  Ann.  Cas.  1916C  68  N.  W.  420,  64  A.  S.  R.  373. 
1093  (explaining  earlier  case  and  dis-      2.  Abeel  v.  Radcliff,  13  Johns.  (N. 
approving  dictum  therein).    See  also  Y.)  297,  7  Am.  Dec.  377. 

Stomas  ▼•  Manhattan  R.  Co.,  178  N.  3.  Winslow  v.  Baltimore,  etc.,  R.  Co., 

Y.  493,  71  N.  E.  3,  6  L.R.A.  625.  188  U.  S.  646,  23  S.  Ct.  443,  47  U.  S. 

18.  Note:  91  Am.  Dec.  566.  (L.  ed.)  635;  Drake  ▼.  Board  of  Edu- 

19.  Note:  Ann.  Cas.  1916C  1097.  cation,  208  Mo.  540, 106  S.  W.  650, 123 

20.  Brush  y.  Beecher,  110  Mich.  597,  A.  S.  R.  448,  13  Ann.  Cas.  1002,  14 
68  N.  W.  420,  64  A.  S.  R.  373;  Drake  LJt.A.(N.S.)  829;  Abeel  y.  Radcliff, 
y.  Board  of  Education,  208  Mo.  540,  13  Johns.   (N.  Y.)   297,  7  Am.  Deo. 
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lease  does  not  require  the  insertion  in  the  renewal  lease  of  the  cove- 
nant to  renew;  otherwise  a  perpetuity  is  provided  for,^  and  in  such 
a  case  even  an  agreement  for  a  second  renewal  will  not  be  inferred 
and  the  lessee  is  entitled  to  one  renewal  only.*  According  to  some 
decisions,  if  the  covenant  is  for  several  renewals,  it  is  not  necessary, 
in  order  to  entitle  the  lessee  to  the  subsequent  renewals,  that  each 
renewal  should  contain  the  covenant.* 

392.  Necessity  for  Ezectttion  of  New  Lease. — ^The  view  has  been 
taken  that  a  lease  for  a  specified  term  with  the  privilege  of  a  renewal 
on  the  same  terms  is  equivalent,  where  such  privilege  is  exercised,  to 
a  demise  for  the  full  period  of  the  two  terms,  without  any  necessity 
for  the  execution  of  a  new  lease,^  and  this  would  seem  to  be  the  view 
which  a  court  of  equity  would  take  in  case  the  rights  of  the  lessee 
under  the  privilege  of  renewal  is  there  called  in  question,  as  equity 
regards  that  as  done  which  ought  to  be  done.*  According  to  the 
generally  accepted  view,  however,  the  interest  of  the  lessee,  after  the 
expiration  of  the  original  lease,  is  purely  equitable  as  distinguished 
from  a  legal  interest,  the  original  lease  not  constituting  a  present 
demise  for  both  the  original  term  and  the  renewal  term,  but  calling 
for  the  execution  of  a  new  lease  or  something  equivalent  to  it*  There- 
fore for  a  failure  on  the  part  of  the  lessor  to  give  possession  and  allow 
the  use  of  the  premises  for  and  during  the  renewal  term,  the  lessee's 
only  remedy  is  by  bill  in  equity  for  specific  performance,  or  by  action 
at  law  on  the  covenant  or  undertaking.^*    In  this  regard  a  distinction 

« 

377;  Bums  v.  New  York,  213  N.  Y.  7.  Ranlet  v.  Cook,  44  N.  H.  512, 

616,  108  N.  E.  77,  Ann.  Cas.  1916C  84  Am.  Dec.  92. 

1093.  Notes:  84  Am.  Dec.  97;  83  A.  S.  R. 

Notes:  91  Am.  Dec.  566;  123  A.  S.  889;  123  A.  S.  R.  465. 

R.  462,  466;  13  Ann.  Cas.  1007;  Ann.  8.  See  generally,  Equuft,  vol.  10, 

Cas.  1915D  253.  p.  383  et  seq.,  as  to  the  maxim  that 

4.  Winslow  V.  Baltimore,  etc.,  R.  Co.,  equity   regards   that    as    done   which 
188  U.  S.  646,  23  S.  Ct.  443,  47  U.  S.  ought  to  have  been  done. 

(L.  ed.)  635;  Drake  v.  Board  of  Edu-  9.  Sutherland  v.  Goodnow,  108  111. 
cation,  208  Mo.  540,  106  S.  W.  650,  528,  48  Am.  Rep.  560;  Leavitt  v.  May- 
123  A.  S.  R.  448,  13  Ann.  Cas.  1002,  kel,  203  Mass.  506,  89  N.  E.  1056,  133 
14  L.R.A.(N.S.)  829;  Bums  v.  New  A.  S.  R.  323;  Finney  v.  Cist,  34  Mo. 
York,  213  N.  Y.  516,  108  N.  E.  77,  303,  84  Am.  Dec.  82;  Grant  v.  Col- 
Ann.  Cas.  1916C  1093.  lins,  157  Ky.  36,  162  S.  W.  539,  Ann. 
Notes:  123  A.  S.  R.  462;  14  L.R.A.  Cas.  1915D  249;  Quinn  v.  Valiquette, 
(N.S.)  829;  13  Ann.  Cas.  1006;  Ann.  80  Vt.  434,  68  Atl.  515,  14  L.R.A. 
Cas.  1916C  1096.  (N.S.)  962;  Sheppard  v.  Rosenkrans, 

5.  Winslow  V.  Baltimore,  etc.,  R.  Co.,  109  Wis.  58,  86  N.  W.  199,  83  A.  S. 
188  U.  S.  646,  23  S.  Ct.  443,  47  VT  S.  R.  886. 

(L.  ed.)  635;  Drake  v.  Board  of  Edu-  Notes:  123  A.  8.  R.  465;  29  L.R.A. 

•ation,  208  Mo.  540,  106  S.  W.  650,  (N.S.)  177; 

123  A.  8.  R.  448,  13  Ann.  Cas.  1002,  10.  Sutherland  v.  Goodnow,  108  lU. 

14  L.R.A.(N.S.)  829.  528,  48  Am.  Rep.  560. 
Note:  14  L.R.A.(N.S.)    829. 

6.  Note:  123  A.  S.  R.  466. 
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is  made  between  a  covenant  to  renew  and  a  lease  for  a  stated  term 
with  the  privilege  given  the  lessee  to  hold  for  a  further  term,  and 
in  the  latter  case  where  the  privilege  is  claimed  the  original  lease 
operates  as  a  present  demise  for  the  additional  term  without  any  neces- 
sity for  a  new  lease.*^  And  the  fact  that  a  written  extension  is  executed 
by  the  lessor  when  insane  is  of  no  importance,  where  the  original  lease, 
executed  when  the  lessoi*  was  sane,  provided  for  an  extension,  as  dis- 
tinguished from  a  renewal  and  the  lessee  holds  over,  thereby  exercising 
his  option  to  enlarge  the  term.**  The  renewal  may  be  accomplished 
by  an  indorsement  on  the  back  of  the  original  document,*'  and  may 
rest  in  parol,  but  when  a  written  extension  or  renewal  is  made  it  con- 
trols the  oral  negotiations  leading  up  to  it,  and  merges  and  extin- 
guishes prior  oral  agreements  on  the  subject.** 

393.  General  Terms  of  and  Rights  under  Renewal  Lease. — ^Where 
the  covenant  for  a  renewal  is  general  without  stating  the  terms  of  the 
renewal  lease,  the  new  lease  is  to  be  upon  the  same  general  terms 
as  the  old  lease  which  are  applicable  to  the  renewal  period.**  This  is 
subject  to  the  exception,  however,  that  under  a  general  covenant  to 
renew  the  lessee  is  not  entitled  to  have  inserted  in  the  renewal  lease 
a  covenant  for  a  further  renewal.**  The  right  to  the  use  of  steam 
from  the  landlord's  plant  to  heat  water  and  warming  tables  does  not 
pass  to  the  lessee  under  a  renewal  lease  which  does  not  mention  it, 
where  the  first  lease  was  under  seal,  and  the  right  claimed  was  acquired 
under  an  oral  contract  made  for  a  separate  consideration  after  the 
lease  was  executed.*'  The  question  as  to  the  effect  of  a  renewal  of  a 
lease  or  the  granting  of  a  new  lease  upon  the  lessee's  right  to  remove 
fixtures  annexed  to  the  demised  premises  during  the  preceding  term 
is  fully  discussed  elsewhere  in  this  work.*® 

394.  E£(ect  of  Breach  of  Lessee's  Covenants. — ^If  the  covenants  and 
agreements  on  the  part  of  the  lessee  contained  in  the  original  lease 
are  independent  of  the  lessor's  covenant  to  renew,  a  breach  thereof  by 

11.  Grant  v.   Collins,  157  Ky.   36,  ing  up  to  a  written  lease  in  the  first 
162  S.  W.  639,  Ann.  Cas.  1915D  249;  instance.    See  supra,  par.  189. 
Quinn  v.  Valiquette,  80  Vt.  434,  68  Atl.  16.  Andrews  v.  Marshall  Creamery 
615,  14  L.R.A.(N.S.)   962;  Sheppard  Co.,  118  la.  695,  92  N.  W.  706,  96 
V.  Rosenkrans,  109  Wis.  58,  86  N.  W.  A.  S.  R.  412,  60  L.R.A.  399. 

199,  83  A.  S.  R.  886.  Notes :  91  Am.  Dec.  566 ;  123  A.  S. 

Note:  123  A.  S.  R.  465.  R.  461. 

See  supra,  par.  389,  as  to  the  dis-  16.  See  supra,  par.  391. 

tinctioQ  between  privilege  for  addition-  17.  Slack  v.  Knox,  213  111.  190,  72 

al  term  and  agreement  to  renew.  N.»E.  746,  68  L.R.A.  606. 

12.  Quinn  v.  Valiquette,  80  Vt.  434,  18.  See  Fixtures,  vol.  11,  p.  1072. 
68  Atl.  515,  14  L.R.A.(N.S.)  962.  See  also  Ray  v.  Young,  160  la.  613, 

13.  Note:  123  A.  S.  R.  466.  142  N.  W.  393,  Ann.  Cas.  1915D  258, 

14.  Note:  123  A.  S.  R.  466.  This  is  46  L.R.A.(N.S.)  947;  Precht  v.  How- 
the  general  rule  which  applies  with  ard,  187  N.  Y.  136,  79  N.  E.  847,  9 
respect  to  the  negotiations,  etc.,  lead-  L.R.A.  (N.S.)  483. 
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the  lessee  will  not  release  the  lessor  from  his  obligation  to  renew ;  *• 
thus  it  has  been  held  that  where  the  payment  of  the  rent  was  not  made 
a  condition  precedent  to  the  right  of  the  lessee  to  a  renewal  he  may 
bring  his  action  for  damages  for  a  breach  of  the  lessor's  covenant, 
although  he  has  been  guilty  of  a  default  in  the  payment  of  his  rent.^^ 
By  express  provision  the  lessee's  right  to  a  renewal  may  be  made 
dependent  upon  the  performance  by  him  of  the  covenants  or  agree- 
ments on  his  part  contained  in  the  lease.^  Thus  where  the  lessor  has 
covenanted  to  renew  in  case  the  covenants  on  the  tenant's  part,  which 
include  a  covenant  to  keep  the  premises  in  repair,  have  been  duly 
performed,  keeping  the  premises  in  repair  is  a  condition  precedent 
to  the  obligation  to  renew ;  •  and  where  the  right  to  a  renewal  is  con- 
ditioned upon  the  lessee's  performance  of  the  covenants  on  his  part 
contained  in  the  lease  and  also  requires  a  specified  notice  before  the 
expiration  of  the  lease  of  his  election  to  renew,  a  breach  of  covenant 
after  having  given  notice  of  his  election  to  renew  will  defeat  his  right 
to  a  renewal  to  the  same  extent  as  a  breach  before  such  notice.  Thus 
where  the  right  is  conditional  upon  the  lessee's  observance  of  all  of 
his  covenants,  as  well  as  upon  his  giving  written  notice  of  his  desire 
for  such  renewal  a  certain  time  before  the  expiration  of  the  original 
term,  a  breach  by  him  of  a  covenant  not  to  assign  without  the  written 
consent  of  the  lessor  works  a  forfeiture  of  his  right  to  a  renewal,  even 
though  such  breach  does  not  occur  until  after  the  required  notice  for 
a  renewal  has  been  given.*  Though  the  right  of  renewal  is  con- 
ditioned upon  the  lessee's  performance  of  his  covenants  and  agree- 
ments, the  landlord  may  waive  a  strict  performance,  and  where  the 
right  is  conditioned  upon  the  lessee's  performance  of  his  covenant  to 
erect  improvements  upon  the  demised  premises,  the  lessor's  acceptance 
of  performance  by  an  assignee  after  the  original  time  fixed  for  per- 
formance has  been  held  to  constitute  a  waiver.*  So  it  has  been  held 
that  equity  may  relieve  against  the  forfeiture  of  the  right  to  renew 
for  the  nonpayment  of  rent  accrued.*  Many  leases,  especially  in  Eng- 
land and  Ireland,  are  granted  upon  long  terms  in  case  they  are 
renewed  by  the  payment  of  a  fine  or  stipulated  sum  as  a  premium  to 
the  landlord  upon  the  happening  of  certain  conditions.     It  appears 

19.  Tracy  v.  Albany  Exch.   Co.,  7  3.  Loveless  v.   Fitzgerald,  42   Can. 

N.  Y.  472,  57  Am.  Dec.  638.     As  to  Sup.   Ct.   254,   16  Ann.   Cas.   316,   2 

when  covenants  in  leases  are  deemed  British  Rul.  Cas.  809,  explaining  effect 

dependent  and  when  independent,  see  of  Finch  v.  Underwood,  2  Ch.  D.  310, 

supra,  par.  194.  45  L.  J.  Ch.  522,  34  L.  T.  N.  S.  779, 

'20.  Tracy  .v.   Albany  Exch.   Co.,  7  24  W.  R.  657,  16  Eng.  Rul.  Cas.  15. 

N.  Y.  472,  57  Am.  Dee.  538.  4.  Gamhart  v.  Finney,  40  Mo.  449, 

1.  Note :  16  Eng.  Rul.  Cas.  317.  93  Am.  Dec.  303, 

2.  Pinch  V.  Underwood,  2  Ch.  D.  6.  Note:  29  L.R.A.(N.S.)  176.  As 
310,  45  L.  J.  Ch.  522,  34  L.  T.  N.  S.  to  relief  in  equity  from  forfeiture  of 
779,  24  W.  R.  657,  16  Eng.  Rul.  Cas.  term,  see  infra,  par.  666  et  seq. 

15. 
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that  in  many  cases  the  tenaDts  have  failed  to  renew,  and  have  con- 
tinued to  hold  over  sometimes  for  many  years,  and  then,  when  a 
forfeiture  was  sought  for  breach  of  condition,  they  have  applied  to 
equity  for  relief.  It  seems  to  have  been  the  practice  to  afford  such 
relief  in  the  earlier  cases ;  but,  the  question  having  finally  come  before 
the  English  courts,  they  held  that  equity  could  not  relieve,  which 
occasioned  such  surprise  and  hardship  that  Parliament  immediately 
interposed  and  restored  the  equity.* 

395.  Effect  of  Forfeiture  or  Surrender  of  Term. — ^A  forfeiture  of 
the  term  promptly  asserted  by  the  lessor  will  operate  to  defeat  the 
lessee's  privilege  to  renew,^  but  if  after  cause  of  forfeiture  has  arisen 
the  lessor  waives  the  right  to  enforce  it,  as  where  he  thereafter  accepts 
the  payment  of  subsequently  accruing  rents,  he  cannot  assert  such 
cause  of  forfeiture  as  a  defense  to  his  covenant  to  renew.*  The  sur- 
render of  the  term  destroys  all  rights  thereafter  to  accrue  under  the 
lease  dependent  on  the  continuance  of  the  term,*  and  this  wiU  include 
the  right  to  a  renewal,  and  it  has  been  held  that  since  a  right  of 
renewal  is  indivisible  and  does  not  entitle  the  lessee  to  demand  a 
renewal  as  to  a  part  of  the  premises,  a  surrender  of  the  term  as  to  a 
part  will  destroy  the  lessee's  right  to  a  renewal,  even  as  regards 
the  portion  of  the  premises  retained  by  him.^* 

Exercise  of  Election  to  Renew  or  Extend 

396.  In  General. — ^A  lessor's  covenant  to  renew  gives  a  privilege  to 
the  tenant,  but  is  nevertheless  an  executory  contract,  and,  until  the 
tenant  has  exercised  the  privilege,  he  cannot  be  held  for  the  additional 
term.^^  It  is  no  doubt  true  that  the  affirmative  act  evidencing  the 
lessee's  election  to  renew  may  l)e  something  different  from,  and  less 
than,  the  execution  of  a  new  lease ;  for,  when  the  tenant  has  indicated 
affirmatively  the  election  to  avail  himself  of  the  privilege  of  renewal, 
he  has  done  all  that  is  necessary  on  his  part  to  create  a  renewal,  for 
the  conditions  under  which  the  new  term  is  to  be  enjoyed  will  be  the 
same,  unless  otherwise  provided,  as  those  under  which  the  first  term 
was  enjoyed,  gave  as  to  the  condition  which  provides  for  the  renewal.** 
The  right  to  renew,  in  the  absence  of  provision  by  the  lease  as  to  the 

6.  Note:  69  L.R.A.  846.  10.  Notes:  17  Ann.  Cas.  113;  2  Brit- 

7.  Gamhart  v.  Finney,  40  Mo.  449,  ish  Rul.  Cas.  831. 

93  Am.  Dec.  303.    See  infra,  par.  658  11.  Andrews  v.  Marshall  Creamery 

et  seq.,  as  to  the  general  effect  of  for-  Co.,  118  la.  695,  92  N.  W.  706,  96 

feiture.  A.  S.  R.  412,  60  L.R.A.  399. 

8.  Gamhart  v.  Finney,  40  Mo.  449,  Note :  123  A.  S.  R.  465. 

93  Am.  Dec.  303.  See  infra,  par.  651  12.  Andrews  v.  Marshall  Creamery 
et  seq.,  as  to  waiver  of  cause  of  for-  Co.,  118  la.  595,  92  N.  W.  706,  96 
feiture  generaUy.  A.  S.  R.  412,  60  L.R.A.  399. 

9.  See  infra,  par.  678  et  seq.,  as  to 
the  effect  of  surrender  generally. 
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time  within  which  the  election  to  renew  shall  be  made,  may  be  exer- 
cised at  any  time  during  the  original  term,  if  the  tenant  is  not  called 
upon  by  the  landlord  to  exercise  or  decline  his  privilege  of  renewal 
at  an  earlier  period.^*  On  the  other  hand,  though  the  time  for  thb 
exercise  of  the  election  to  renew  is  not  expressly  limited,  the  lessee 
must  nevertheless  exercise  his  election  to  do  so  before  the  expiratioo 
of  the  term.** 

397.  Notice  of  Election. — ^Where  the  lease  is  for  a  stated  term  with 
the  privilege  to  the  lessee  of  extending  the  term  for  a  further  period, 
and  contains  no  provision  for  notice  to  the  lessor  of  the  lessee's 
election  so  to  extend  the  term,  it  has  been  held  that  the  lessee  is  not 
required  to  give  express  notice  to  the  lessor  before  the  expiration  of 
the  Rrst  period  of  his  election  to  extend  the  term.*^  On  the  other 
hand  where  the  option  is  one  of  renewal  it  is  held  in  some  jurisdictions 
that  the  lessee  must  ordinarily  notify  the  lessor  of  his  election  to 
renew  before  the  expiration  of  the  original  term ;  *•  other  cases,  how- 
ever, deny  that  it  is  necessary  to  give  such  notice.*'  Leases  providing 
for  a  renewal  frequently  require  that  a  specified  notice  shall  be  given 
of  the  lessee's  exercise  of  the  option  to  extend  or  renew,  and  such  a 
provision  must,  as  a  general  rule,  be  complied  with,  to  confer  any 
right  upon  the  lessee ;  *®  still  compliance  with  the  requirement  may 
be  waived  by  the  lessor  both  as  regards  the  option  to  renew,**  and  as 
regards  a  privilege  for  an  additional  term  as  distinguished  from  a 
privilege  to  renew ;  ^^  and  as  a  general  rule  it  seems  that  the  lessor*s 
acceptance  without  objection  and  acting  upon  a  notice  not  given 
within  the  required  time  is  a  waiver.*  It  has  been  also  held  that  if 
time  is  not  made  the  essence  of  the  contract,  equity  will  relieve 
against  the  loss  of  the  right  to  renew  for  the  failure  of  the  lessee  to 
give  the  required  notice,  if  such  failure  is  due  to  excusable  ignorance 
or  mistake.*  The  fact  that  a  lessee  in  hiis  notice  of  election  to  renew 
also  states  his  willingness  to  take  a  lease  for  a  longer  period  than  the 
renewal  agreement  called  for  does  not  render  the  notice  ineffectual.^ 

18.  McClintock  v.  Joyner,  77  Miss.  St.   325,  63  Atl.   882,  112  A.   S.  R. 

678,  27   So.   837,  78   A.   S,  R.  641;  747,  6  Ann.  Cas.  339. 

Tracy  v.  Albany  Exch.  Co.,  7  N.  Y.  Note:  29  L.R.A.(N.S.)   177. 

472,  57  Am,  Dec.  538.  19.  Note:  29  L.R.A.(N.S.)   177. 

Note:  12  Ann.  Cas.  969.  20.  Sheppard    v.    Rosenkrans,    100 

14.  Note :  112  A.  S.  R.  752.  Wis.  58,  85  N.  W.  199,  83  A.  S.  R. 

15.  Delashman  y.  Berry,  20  Mich.  886. 

292, 4  Am.  Rep.  392;  Heffron  v.  Feber,  1.  Sheppard  v.  Rosenkrans,  109  Wis. 

21  S.  D.  194,  110  N.  W.  781,  130  A.  58,  85  N.  W.  199,  83  A.  S.  R.  886. 

S.  R.  711;  Quinn  v.  Valiquette,  80  Vt.  2.  Note:  29  L.R.A.(N.S.)  176.     As 

434,  68  Atl.  515,  14  L.R.A.(N.S.)  962.  to  mistake  as  ground  for  equitable  re- 

16.  Notes:   112  A.   S.  R.  752;   29  lief  generally,  see  Equpty,  vol.  10,  p. 
L.R.A.(N.S.)   176.  288. 

17.  Note:  29  L.R.A.(N.S.)  176.  3.  Chamberlain  v.  Dunlap,  126  N.  Y. 

18.  Murtland   v.   English,    214   Pa.  45,  26  N.  E,  966,  22  A.  S.  R.  807. 
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398.  Holding  Over  under  Provision  for  Extension  of  Term. — The 

authorities  are  not  in  accord  with  regard  to  either  the  rights  or  liabil- 
ities of  a  tenant  arising  from  his  holding  over  under  a  lease  conferring 
upon  him  the  right  to  renew  or  extend  the  term.  It  is  the  generally 
recognized  rule  that  where  a  lease  provides  that  the  tenant  may  have, 
at  his  option,  an  extension  for  a  specified  time  after  the  expiration 
of  the  term  agreed  upon  in  the  lease,  or  may  occupy  for  an  extended 
term  including  the  term  specified,  the  mere  holding  over  after  the 
expiration  of  the  specified  term  will  constitute  an  election  to  hold 
for  the  additional  or  extended  term,  and  the  tenant,  after  holding 
over  beyond  the  first  term  without  any  new  arrangement,  is  bound 
for  the  additional  or  extended  term  as  fully  and  completely  as  though 
that  term  had  been  originally  included  in  the  lease  when  executed. 
The  reason  for  this  is  that  upon  the  exercise  of  the  privilege  for  the 
extended  term  evidenced  by  the  holding  over  the  original  lease  be- 
comes a  present  demise  for  the  full  extended  term.*  Thus  where 
the  lease  describes  the  duration  of  the  term,  as  for  three  years  ''with 
the  privilege  of  five  years  at  the  same  rate,  at  the  option  of  the"  lessee, 
it  was  held  that  if  the  lessee  held  over  after  the  first  three  years,  he  was 
bound  for  the  further  period  of  five  years.*  Likewise,  it  is  held  that 
where  a  lessee,  having  a  general  privilege  of  extending  the  lease,  holds 
over,  even  without  any  notice  to  the  lessor  of  his  election  to  extend  the 
lease  for  the  further  term,  his  holding  over  constitutes  such  an  elec- 
tion and  he  is  entitled  as  against  the  lessor  to  hold  for  the  further  term.* 
And  so  it  has  been  decided  that  a  lessee,  in  possession  under  a  lease 
"for  the  term  of  one  year,  with  the  privilege  of  having  the  same  three 
years,  at  the  option  of  the  lessee,"  wherein  he  covenants  "at  the  end 
of  said  term,  to  deliver  up '  quiet  and  peaceable  possession  of  said 
premises,"  signifies  his  election  to  hold  for  three  years  by  simply 
remaining  in  possession  after  the  expiration  of  the  first  year,  and  is 
not  bound  to  give  notice  to  the  lessor  before  the  expiration  of  tlie  first 

4.  Montgomery  v.  Hamilton  County,  See  supra,  par.  389,  as  to  the  distinc- 
76  Ind.  362,  40  Am.  Rep.  260  (distin-  tion  between  a  provision  for  an  ex- 
guishing  earlier  case  which  involved  a  tended  term  and  a  provision  for  a  re- 
lease conferring  upon  the  lessee  the  newal  of  the  lease, 
privilege  of  ''renting"  the  premises  for  5.  Montgomery  v.  Hamilton  County, 
a  further  term) ;  Terstegge  v.  First  76  Ind.  362,  40  Am.  Dec.  250. 
German  Mut.  Benev.  Soc,  92  Ind.  82,  6.  Slater  v.  Kimbo,  91  Ga.  217,  18 
47  Am.  Rep.  135 ;  Andrews  v.  Marshall  S.  E.  296,  44  A.  S.  R.  19 ;  Delashman 
Creamery  Co.,  118  la.  595,  92  N.  W.  v.  Berry,  20  Mich.  292,  4  Am.  Rep. 
706,  96  A,  S.  R.  412,  60  L.R.A.  399;  392;  Gensler  v.  Nicholas,  151  Mich. 
Heffron  v.  Treber,  21  S.  D.  194,  110  529,  115  N.  W.  458, 14  Ann.  Cas.  452; 
N.  V{.  781,  130  A.  S.  R.  711;  Quinn  v.  Heffron  v.  Treber,  21  S.  D.  194, 110  N. 
Valiquette,  80  Vt.  434,  68  Atl.  515,  W.  781,  130  A.  S.  R.  711;  Quinn  v. 
14  L.R.A.(N.S.)  962.  Valiquette,  80  Vt.  434,  68  AU.  515, 

Notes:  96  A.  S.  R.  416;  112  A.  S.  R.  14  L.R.A. (N.S.)  962. 
751;    130   A.   S.   R.   714;    29   L.R.A.       Note:  29  L.R.A.(N.S.)   175. 
(N.S.)    174,  176;  19  Ann.  Cas.  399. 
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year  or  before  the  lessor  institutes  proceedings  to  recover  possession 
of  his  intention  to  remain  for  the  extended  period.'  The  right  of 
the  lessor  to  hold  the  lessee  for  the  extended  term,  and  the  right  of 
the  lessee  to  claim  that  the  term  was  extended^  seem  to  be  based  on 
the  presumption  of  fact  that  the  holding  over  evidences  the  intention 
of  the  lessee  to  avail  himself  of  the  privilege,  and  when  the  other 
circumstances  show  that  it  was  not  his  intention  to  avail  himself  of 
the  privilege  it  seems,  and  it  has  been  so  held,  that  the  holding  over 
does  not  constitute  an  extension  of  the  term.®  And  so  it  has  been 
held  that  when  the  extended  term  is  to  be  at  an  increased  rental,  and 
the  tenant  when  holding  over  pays  rent  at  the  old  rate,  the  term  is 
not  extended,  but  the  tenant  is  merely  a  tenant  at  will,  though  the 
lessor's  receipt  of  the  rent  at  the  original  rate  was  due  to  oversight.® 
399.  Holding  Over  under  Provision  for  Renewal. — The  view  is  also 
taken  in  some  jurisdictions,  where  a  lease  contains  a  general  covenant 
to  renew,  and  the  tenant  holds  over  without  having  expressly  notified 
the  landlord,  of  his  election  to  renew,  that  this  is  sufficient  to  confer 
upon  the  lessor  the  right  to  hold  the  tenant  for  the  renewal  period,*® 
and  also  sufficiently  evidences  the  lessee's  exercise  of  his  election  to 
renew  as  to  entitle  him  to  hold  for  the  renewal  period.**  There  is 
good  reason,  however,  supported  by  authority,  for  a  distinction  between 
a  privilege  of  an  extension  and  a  right  to  renew.  The  extended  term 
or  additional  term  is  one  provided  for  in  the  lease  itself,  and  the  mere 
enjoyment  of  the  privilege  by  continuing  in  possession  is  enough  to 
bring  the  extended  occupancy  within  the  original  contract.  But  an 
agreement  for  an  option  of  renewal  would  seem  to  imply  that  the 
parties  contemplated  some  affirmative  act  by  way  of  the  creation  of 
an  additional  term.*^  And  therefore  it  is  held  in  a  number  of  juris- 
dictions that,  where  the  covenant  is  to  renew  at  the  option  of  the 
lessee,  the  mere  holding  over  by  the  lessee  does  not  entitle  the  lessor 
to  hold  the  former  for  the  full  term  of  the  renewal  period ;  *•  and,  a 

7.  Delashman  v.  Berry,  20  Mich.  Co.,  118  la.  595,  92  N.  W.  706,  96 
292,  4  Am.  Rep.  392.  A.  S.  R.  412,  60  L.R.A.  399. 

8.  Notes:  6  Ann.  Cas.  342;  19  Ann.  13.  Andrews  v.  Marshall  Creamery 
Cas.  400.  Co.,  118  la.  595,  92  N.  W.  706,  96 

9.  Carhart  v.  White  Mantel,  etc.,  Co.,  A.  S.  R.  412,  60  L.R. A.  399 ;  Grant 
122   Tenn.   455,   123    S.   W.   747,   19  v.  Collins,  157  Ky.  36,  162  S.  W.  539, 
Ann.  Cas.  396.  Ann.  Cas.  1915D  249 ;  Leavitt  v.  May- 
Note:  29  L.R.A.(N.S.)  175.  kel,  203  Mass.  506,  89  N.  E.  1056,  133 

10.  Ranlet  v.  Cook,  44  N.  H.  512,  A.  S.  R.  323;  Carhart  v.  White  Man^ 
84  Am.  Dec.  92.  tel,  etc.,  Co.,  122  Tenn.  455,  123   S. 

Notes:  91  Am.  Dec.  563;  112  A.  S.  W.  747, 19  Ann.  Cas.  396  (rule  applied 

R.  751;  29  L.R.A.(N.S.)  175;  6  Ann.  where  the  lease  gave  the  "privilege  of 

Cas.  341;  Ann.  Cas.  1915D  252.  leasing''  for  an  additional  term). 

11.  Notes:  112  A.  S.  R.  752;  29  Notes:  112  A.  S.  R.  752;  29  L.R. A. 
L.R.A.(N.S.)  175;  6  Ann.  Cas.  343;  (N.S.)  175;  L.R.A.1915A  238;  6  Ann. 
Ann.  Cas.  1915D  253.  Cas.  342;  Ann.  Cas.  1915D  253. 

12.  Andrews  v.  Marshall  Creamerv 
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fortiori,  holding  over  in  such  a  case  does  not  entitle  the  lessee  to  claim 
that  thereby  he  exercipod  his  right  to  renew.**  It  has  been  held  that 
where  a  lease  under  seal  contains  a  covenant  for  a  renewal  and  the 
lessee  or  his  assignee  holds  over  without  the  execution  of  a  renewal 
leasO;  the  lessor  may  maintain  an  action  of  assumpsit  for  use  and 
occupation;  the  reason  given  for  this  being  that  though  assumpsit 
for  use  and  occupation  will  not  lie  to  recover  rent  accruing  on  a  lease 
under  seal,  still  the  covenant  for  a  renewal  never  having  been  executed 
no  action  could  be  maintained  on  it  to  recover  the  rent"  Where 
a  tenant  has  the  option  to  extend  or  renew  the  lease  for  one  of  several 
named  periods,  and  holds  over  without  stating  which  period  he 
desires,  it  has  been  held  that  he  will  be  deemed  to  hold  over  for  the 
shortest  period.**  Irrespective  of  the  right  of  the  lessor  to  hold  the 
lessee,  by  reason  of  holding  over,  as  for  a  renewal  of  the  lease  for  the 
full  renewal  period,  he  wUl  be  entitled  under  the  rule  permitting  a 
lessor  to  hold,  at  his  option,  an  overholding  tenant  at  a  yearly  rent 
for  another  year,  if  such  rule  prevails  in  the  jurisdiction  in  question,*' 
to  hold  the  tenant  for  another  year.^® 

400.  Holding  Over  without  Giving  Required  Notice. — ^Where  the 
lease  requires,  as  a  condition  precedent  to  the  right  of  a  tenant  to 
renew  or  extend  the  term,  that  a  specified  notice  be  given  the  lessor 
before  thp  expiration  of  the  original  term,  such  notice  unless  waived 
by  the  lessor  must  be  given  to  confer  any  right  upon  him  to  the 
privilege,  and  if  there  has  been  no  waiver  by  the  lessor  he  may  dis- 
possess the  tenant.^*  And  the  view  has  been  taken  that  where  the 
lessee  holds  over  without  giving  the  required  notice  of  his  election 
to  renew,  this  does  not  give  the  lessor  the  right  to  hold  him  for  a 
renewal.**  The  better  view,  however,  seems  to  be  that  the  provision 
for  notice  to  the  lessor  of  the  lessee's  exercise  of  his  privilege  of  renewal 
or  extension  is  for  the  benefit  of  the  lessor,  and  therefore  if  the  lessee 
holds  over  without  giving  the  required  notice,  the  lessor  may  waive 
*the  requirement  and  his  right  to  hold  the  lessee  as  for  a  renewal  or 
extension  of  the  term  is  the  same  as  though  such  requirement  had 
not  been  inserted  in  the  lease.*  And  the  acquiescence  of  the  lessor  in 
the  lessee's  holding  over  and  his  acceptance  of  the  payment  of  rent 

14.  Notes:  112  A.  S.  R.  752;  29  Brewing  Co.,  87  Neb.  72,  126  N.  W. 
L.R.A.(N.S.)     175,    176;    Ann.    Cas.   1083,  29  L.R.A.(N.S.)  174. 

1915D  253.  19.  Notes:    29    L.R.A.(N.S.)    177; 

15.  Abiel  v.  Radeliff,  13  Johns.  (N.  Ann.  Cas.  1915D  253.  See  supra,  par» 
Y.)  297,  7  Am.  Dec.  377.  397. 

16.  Notes:    29    L.R.A.(N.S.)    179;  20.  Note:  29  L.R.A.(N.S.)  177. 
Ann.  Cas.  1915D  253.  1.  Shepparcl  v.  Rosenkrans,  109  Wis. 

17.  See  infra,  par.  681  et  seq.,  as  to  58,  85  N.  W.  199,  83  A.  S.  R.  886. 
the  general  liability  of  the  tenant  for  Notes:  112  A.  S.  R.  754;  29  L.R.A, 
ho^^'^nrr  over.  (N.S.)  177;  6  Ann.  Cas.  342;  19  Ann. 

18.  Knhman   v.    William   J.   Lemp  Cas.  400;  Ann.  Cas.  1915D  252. 
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in  accordance  with  the  old  lease  have  been  held  a  waiver  of  the 
required  notice  of  the  lessee's  exercise  of  his  privilege  of  renewal  or 
extension  so  as  to  entitle  the  lessee  to  claim  a  renewal  or  extension  of 
the  lease.*  There  is,  however,  authority  for  the  position  that  where 
a  specified  notice  of  the  lessee's  election  to  renew  is  required  to  be 
given  before  the  expiration  of  the  original  term,  his  continuing  in 
possession  and  paying  rent  in  accordance  with  the  old  lease,  which 
is  received  by  tiie  lessor  without  objection,  do  not  entitle  the  lessee 
to  claim  a  renewal,  but  his  position  is  the  same  as  that  of  any  other 
tenant  holding  over,  and  the  tenancy  may  be  terminated  by  the 
lessor  by  giving  a  proper  notice  to  quit.* 

401.  Excuses  for  Holding  Over  and  Effect  of  Giving  Notice  of  Non- 
exercise  of  Privilege. — In  a  number  of  cases  the  circumstances  have 
been  considered  such  as  to  excuse  the  holding  over  by  the  tenant  in 
so  far  as  to  defeat  the  right  of  the  landlord  to  claim  an  extension  or 
renewal  of  the  lease,*  and  a  fortiori,  where  the  holding  over  is  under  a 
new  agreement,  the  lessee  is  not  bound  as  for  a  renewal  in  accordance 
with  the  terms  of  the  option.*  If  the  holding  over  is  with  the  acqui- 
escence of  the  lessor  after  notice  that  the  lessee  will  not  exercise  his 
privilege  to  renew  or  extend,  it  will  not,  it  seems,  operate  to  bind  the 
lessee  for  the  extended  or  renewal  period.*  There  are,  however,  author- 
ities which  take  the  view  that  though  the  lessee  had  given  notice  of  his 
intention  not  to  renew  or  extend  but  nevertheless  holds  over,  the 
lessor  may  hold  him  for  the  further  term  in  the  absence  of  any  bind- 
ing agreement  that  the  option  to  renew  was  either  abrogated  or 
modified.' 

By  and  against  Whom  Enforceable 

402.  By  Whom  Enforceable  Generally. — ^It  is  the  well  recognized 
general  rule  that  the  benefit  of  the  lessor's  covenant  to  renew  runs 
with  the  leasehold  estate  and  is  enforceable  by  an  assignee;*  and, 
as  a  corollary  of  this  rule,  after  a  lessee  has  assigned  the  term  he  loses 
his  right  to  enforce  the  renewal,  as  such  right  has  passed  to  his 

2.  Note:  112  A.  S.  R.  755.  7.  Notes:  112  A.  S.  R.  754;  L.R.A. 

3.  Murtland  v.  English,  214  Pa.  St.   1915A  239;  6  Ann.  Gas.  34L 

325,  63  Atl.  882,  112  A.  S.  R.  747,  8.  Robinson  v.  Perry,  21  Ga.  183, 
6  Ann.  Gas.  339.  68  Am.  Dec.  455 ;  Sutherland  v.  Good- 

Note  :  112  A.  S.  R.  756.  now,  108  111.  528,  48  Am.  Rep.  560 ; 

4.  Note:  29  L.R.A.(N.S.)  179;  McClintock  v.  Joyner,  77  Miss.  678, 
L.R.A.1915A  238;  6  Ann.  Gas.  342;  27  So.  837,  78  A.  S.  R.  541;  Gamhart 
Ann.  Gas.  1915D  252.  v.  Finney,  40  Mo.  449,  93  Am.  Dec. 

5.  Note:  6' Ann.  Gas.  343.  .303;  Barbee  v.  Greenberg,  144  N.  C. 

6.  Notes:  112  A.  S.  R.  754:  29  430,  57  S.  E.  125,  12  Ann.  Gas.  967. 
L.R.A,(N.S.)  179;  L.R.A.1915A  239;  Notes:  10  A.  S.  R.  561;  123  A.  S. 
6  Ann.   Gas.   341;   Ann.   Gas.   1915D   R.  463;  12  Ann.  Gas.  969. 
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assignee.*  The  right  may,  however,  be  so  limited  as  to  be  personal 
to  the  lessee  and  therefore  unenforceable  by  an  assignee,^^  and  it 
has  been  held  that  if  a  lease  prohibits  an  assignment  without  the 
consent  of  the  lessor,  and  an  assignment  is  attempted  without  such 
consent,  the  assignee  cannot  avail  himself  of  a  covenant  for  a  re* 
newal.^^  This  rule,  however,  is  subject  to  the  modification  that  the 
lessor  may  waive  his  right  to  rely  on  the  prohibition  against  assign- 
ments or  may  become  estopped  to  do  so,^*  and  though  a  lease  is  not 
assignable  without  the  written  consent  of  the  lessor,  his  oral  consent 
to  an  assignment  and  recognition  of  the  assignee  as  his  tenant  have 
been  held  to  constitute  a  waiver  which  will  entitle  the  assignee  to 
enforce  a  renewal.^*  On  the  other  hand,  it  has  been  declared  that 
the  mere  acceptance  of  rent  from  an  assignee  does  not  constitute  a 
waiver  of  a  breach  of  covenant  against  assignment  by  the  assignee, 
so  as  to  entitle  a  person  to  whom  the  lease  was  assigned  by  the  assignee' 
to  exercise  the  right  of  renewal,  where  the  lessor  had  no  knowledge 
of  the  assignment  by  the  assignee  when  he  accepted  the  reni^^  It 
has  been  held  that  the  assignee  of  an  expired  lease  acquires  no  right 
to  compel  a  renewal.^^  According  to  some  authorities  an  assignee 
of  a  lease  who  elects  to  exercise  an  option  for  extension  is  liable  for 
the  unexpired  portion  of  the  extended  term,  although  before  its 
expiration  he  assigns  the  lease  and  abandons  the  premises.^* 

403.  Lease  to  Colessees;  Partial  Assignments* — ^Where  a  lease  is 
made  to  two  or  more  tenants  jointly,  a  covenant  for  renewal  or  a 
privilege  for  an  additional  term  cannot  be  exercised  by  one  of  them 
alone ;  it  is  necessary  that  they  all  express  the  intention  for  an  exten- 
sion, which  may  be  done  jointly  or  independently.*'  And  in  the 
case  of  a  lease  to  two  joint  lessees  where  the  agreement  of  the  lessor 
was  to  grant  a  renewal  to  the  two,  who  must  enter  into  joint  and 
several  covenants,  it  was  held  that  both  being  alive,  the  landlord 
could  not  be  called  upon  to  grant  a  renewal  to  one  only  though  he 
was  the  assignee  of  the  other  interest  in  the  leasehold.*^  A  general 
covenant  to  renew  being  indivisible,  if  the  lessee  assigns  a  part  of  the 
demised  premises,  the  assignee,  according  to  the  generally  accepted 
view,  has  no  right  to  demand  a  renewal  as  to  such  part,**  and  where 

9.  Note:  12  Ann.  Cas.  969.  14.  Note:  12  Ann.  Gas.  969. 

10.  Notes :  12  Ann.  Gas.  969 ;  5  Brit-       15 :  Note :  6  Ann.  Gas.  969. 

ish  Rul.  Gas.  868.  16.  :Note :  123.  A.  S.  R.  463.    As  to 

11.  Notes :    123   A.   S.   R.  463 ;   12  the  effect  of  a  reassignment  on  the  lia- 
Ann.  Gas.  969.  bility  of  an  assignee  of  the  original 

12.  Gamhart  v.  Finney,  40  Mo.  449,  lease,  see  supra,  par.  367  et  seq. 
93   Am.  Dec.   303.  17.  Note:  123  R.  S.  R.  464. 

Notes:  123  A.  S.  R.  463;  12  Ann..      18.  Finch  v.  Underwood,  2  Ch.  D. 
Gas.  969.  310,  45  L.  J.  Gh.  522,  34  L.  T.  N.  S. 

13.  Gamhart  v.  Finney,  40  Mo.  449,  779,  24  W.  R.  657,  16  Eng.  Rul.  Gas. 
93  Am.  Dec.  303.  15. 

Note:  12  Ann.  Gas.  969.  19.  Alexander  Brown  Milling,  ete.,  * 
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an  assignment  of  a  part  of  the  demised  premises  includes  an  assign- 
ment of  the  right  to  the  renewal  of  the  lease  for  such  part,  the  lessor, 
by  executing  a  consent  to  the  assignment,  does  not  agree  that  his 
covenant  for  renewal  may  be  exercised  in  respect  to  such  part  only  of 
the  demised  premises.^^  But  in  case  separate  interests  in  portions 
of  the  leasehold  are  assigned  to  several  persons,  they  may  jointly 
compel  the  lessor  to  renew  the  lease  to  their  assignor.^  The  lessor 
may,  after  the  assignment  of  the  leasehold  interest  in  a  part  of  the 
premises,  be  bound  by  his  agreement  or  promise  to  the  assignee 
to  renew  with  respect  to  such  part.* 

404.  peath  of  Lessee. — The  covenant  for  renewal  is  not  extin- 
guished by  the  lessee's  death,  but  is  enforceable  by  the  one  who 
succeeds  to  the  leasehold  estate,*  and  it  has  been  held  that  one  who 
succeeds  to  the  rights  of  a  lessee  after  his  death  may  compel  a  renewal 
of  the  lease  under  a  covenant  therein  that  ''the  party  of  the  second 
part  [lessees]  have  the  privilege  and  option  of  a  renewal  of  this  lease 
upon  giving"  a  specified  notice.^  According  to  some  authorities,  an 
unexpired  lease  containing  a  provision  for  renewals,  at  the  option 
of  the  lessee,  while  affording  an  opportunity  to  his  administrator  to 
require  a  renewal,  does  not  create  any  obligation  to  do  so,  and  hence, 
in  making  such  a  renewal,  the  administrator  binds  himself  per- 
sonally, and  not  the  estate,  although  he  executes  the  lease  ''as  adminis- 
trator." *  On  the  other  hand  it  has  been  held  that  an  agreement  by 
a  lessee  to  take  a  renewal  will  be  specifically  enforced  against  his 
personal  representative,  who  had  entered  into  possession  under  the 
original  lease,  and  had  admitted  assets.  But  in  such  a  case  the 
renewal  should  be  so  enforced  as  to  entail  no  personal  liability  on 
the  personal  representative.* 

405.  Subletting. — The  right  of  a  subtenant  to  enjoy  the  property 
does  not  include  the  right  of  renewal  given  by  the  first  lessor  to  his 
lessee,  and  a  subtenant  has  no  right  of  action  against  the  original 
lessor  for  a  renewal,  for  there  is  no  contract  between  him  and  the 
original  lessor,  and  no  legal  tie  which  he  can  invoke,^  and  this  is  true 

Co.  V.  Canadian  Pac.  R.  Co.,  42  Can.  4.  Note :  123  A.  S.  R.  464. 

Sup.   Ct.   600,  17  Ann.  Cas.   109,  2  6.  Note:  22  L.R.A.(N.S.)  303.    As 

British    Rul.    Cas.    820,   affirming   18  to  the  general  power  of  executor  or  ad- 

Ont.  L.  Rep.  85,  15  Ann.  Cas.  709.  ministrator  to  bind  the  estate  by  a  new 

Notes:  12  Ann.  Cas.  969;  17  Ann.  contract,    see    generally,    Executors 

Cas.  113;  2  British  Rul.  Cas.  830.  and  Administrators,  vol.  11,  p.  166 

20.  Alexander  Brown  Milling,  etc.,  et  seq. 

Co.  V.  Canadian  Pac.  R.  Co.,  42  Can.  6.  Note:    22   L.R.A.(N.S.)    303. 

Sup.   Ct.   600,   17   Ann.   Cas.   109,  2  7.  Audubon  Hotel  Co.  v.  Braunning, 

British  Rul.  Cas.  820.  120  La.  1089,  46  So.  33,  124  A.  S.  R. 

1.  Note :  12  Ann.  Cas.  969.  456. 

2.  Notes:  17  Ann.  Cas.  113;  2  Brit-  Note:  12  Ann.  Cas.  969. 

ish  Rul.  Cas.  832.  See  supra,  par.  381,  as  to  the  ge^i- 

3.  Notes:  23  L.R.A.  708;  22  L.R.A.  eral  rights  of  a  subtenant  against  the 
(N.S.)  303.  original  lessor. 
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though  as  between  the  subtenant  and  the  original  lessee,  the  former 
may  have  a  right  to  renew  the  sublease.  The  original  lessee  might 
avail  himself  of  the  right  and  renew  under  the  terms  of  his  lease  with 
his  lessor,  and  thereby  avoid  further  litigation  by  exercising  his 
right  and  complying  with  his  obligation  to  the  subtenant;  but,  if  he 
does  not  choose  to  do  this,  the  subtenant  is  without  right  to  demand 
a  renewal  by  the  lessor.*  Where,  however,  the  sublease  gives  the 
sublessee  a  right  of  renewal  he  may  enforce  his  right  to  a  renewal 
against  his  sublessor,  and  a  lessee  who  sublets  a  portion  of  the  premises 
with  the  privilege  of  renewal  for  a  specified  term  in  case  he  obtains 
from  the  original  lessor  an  extension  of  his  lease  is  boun4  by  his 
covenant  when  he  secures  a  new  lease  instead  of  an  extension.*  A 
subletting  does  not  affect  the  lessee's  right  to  exercise  his  option  to 
renew.^* 

406.  Against  Whom  Enforceable. — ^It  is  the  well  settled. rule  that 
the  burden  of  an  unconditional  covenant  for  renewal  in  a  lease  nms 
with  the  reversion,  and  is  binding  on  a  purchaser  thereof,^^  and  the 
lessee's  right  is  not  affected  by  the  death  of  the  lessor.*^  But  where 
the  option  of  renewing  is  conditioned  upon  the  nonexercise  of  a 
reservation  by  the  landlord  of  the  right  to  sell  the  premises  free  of 
the  lease  during  the  term,  a  sale  during  the  term  terminates  any 
possible  right  of  renewal.^*  Though  there  is  authority  to  the  con- 
trary,** the  general  view  is  that  a  conveyance  by  the  lessor  does  not 
relieve  him  from  liability  on  his  covenant  to  renew,  and  therefore 
after  a  conveyance,  though  executed  before  the  time  has  arrived  for 
a  renewal,  an  action  for  damages  may  be  maintained  against  him 
by  the  lessee  for  breach  of  the  covenant.** 

Remedies  of  Tenant 

407.  Action  for  Damages. — An  action  for  damages  may  be  main- 
tained by  a  tenant  for  the  breach  of  his  landlord's  agreement  to 
renew ;  *•  and  it  has  been  held  that,  if,  on  demand  of  the  lessee 
•during  the  term  for  a  renewal,  the  lessor  wrongfully  refuses  it  except 
at  an  increased  rent,  the  talcing  by  the  lessee  of  a  new  lease  to  com- 
mence at  the  expiration  of  the  old  at  an  increased  rent  is  not  a  waiver 

8.  Audubon  Hotel  Co.  v.  Braunnig,  Note:  41  L.R.A.(N.S.)  387. 
120  La.  1089,  46  So.  33,  124  A.  S.  R.  14.  Note:  41  L.R.A.(N.S.)  387. 
456.  15.  Neal  v.  Jefferson,  212  Mass.  517, 

9.  Note :  123  A.  S.  R.  464.  99  N.  E.  334,  Ann.  Cas.  1913D  205, 

10.  Note:  2  British  Rul.  Cas.  832.  41  L.R.A.(N.S.)  387. 

11.  Notes:  123  A.  S.  R.  463;  41  16.  McClintock  v.  Joyner,  77  Miss. 
L.R.A.(N.S.)  387;  L.R.A.1915C  219;  678,  27  Sp.  837,  78  A.  S.  R.  541; 
Ann.  Cas.  1915D  253.  Gamhart  v.  Finney,  40  Mo.  449,  93 

12.  Note:  23  L.R.A.  708.  Am.  Dec.  303;  Tracv  v.  Albany  Excli. 

13.  Sutheriand  v.  Goodnow,  108  111.  Co.,  7  N.  Y.  472,  57  Am.  Dec  538. 
^28,  48  Am.  Rep.  560.  Note :  123  A.  S.  R.  4G6,  467. 
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of  his  right  to  maintain  such  an  action.*'  On  the  other  hand  there 
are  decisions  to  the  effect  that  if  the  lessee  has  occupied  the  premises 
for  the  entire  term  for  which  he  is  entitled  to  a  renewal,  he  cannot 
recover  damages  because  of  the  landlord's  refusal  to  execute  a  new 
lease.*®  The  general  damages  recoverable  for  the  breach  of  a  lessor's 
covenant  to  renew  is  the  value  of  the  leasehold  for  the  renewal  period 
less  the  rent  reserved,  that  is,  the  difference  between  the  rent  agreed 
to  be  paid  and  the  actual  rental  value  of  the  premises  at  the  time  of  the 
breach;  *•  and  in  estimating  such  damages  the  value  of  improvements 
erected  by  the  lessee  are  to  be  taken  into  consideration.*®  Loss  of 
profits  from  the  inability  to  continue  the  lessee's  business  upon  the 
demised  premises  may,  under  proper  circumstances,  also  be  con- 
sidered,* and  it  has  been  held  that  in  case  of  a  lease  of  a  hotel  with 
the  privilege  of  renewal,  with  the  understanding  that  the  lessee  will 
make  no  profits  during  the  first  term,  but  will  during  the  renewal 
period,  the  loss  of  such  profits  is  a  proper  element  of  damages  for 
breach  of  the  renewal  covenant.  A  lessee  is  not  bound,  upon  notifica- 
tion  of  anticipatory  breach  of  the  renewal  covenant,  to  accept  an  offer 
of  a  renewal  at  an  increased  rental  prior  to  the  time  for  inception 
of  the  new  term,  in  order  to  minimize  the  damages.*  But  if  on  the 
wrongful  refusal  of  the  lessor  to  renew  the  lessee  takes  a  new  lease  at 
an  enhanced  rent,  the  amount  of  the  enhanced  rent,  which  he  has 
agreed  to  pay,  has  been  held  recoverable.* 

408.  Specific  Performance. — ^Where  a  lessor  wrongfully  refuses  to 
comply  with  his  covenant  to  renew,  a  court  of  equity  will,  as  a  gen- 
eral rule,  gr&nt  relief  to  the  lessee  by  way  of  specific  performance, 
though  there  was  no  obligation  upon  the  lessee  in  the  first  instance 
to  accept  a  renewal;  the  consideration  of  the  lease  is  sufficient  to 
warrant  such  relief  and  take  the  "case  out  of  the  general  rule  that  a 
court  of  equity  will  not  enforce  a  purely  unilateral  contract  not 
founded  on  a  valuable  consideration.*    And  the  fact  that  the  lessor 

17.  Tracy  v.  Albany  Exch.   Co.,  7  99  N.  E.  334,  Ann.  Cas.  1913D  205, 
N.  Y.  472,  67  Am.  Dec.  538.  41  L.R.A.(N.S.)  387. 

18.  Note :  123  A.  S.  R.  467.  S.  Tracy   v.    Albany   Exch.    Co.,   7 

19.  Neal  v.  Jefferson,  212  Mass.  517,  N.  Y.  472,  57  Am.  Dec.  538. 

99  N.  E.  334,  Ann.  Cas.  1913D  205,  4.  Amot  v.  Alexander,  44  Mo.  25, 

41    L.R.A.(N.S.)     387;    Garnhart    v.  100  Am.  Dec.  252;  Hawralty  v.  War- 

Pinney,  40  Mo.  449,  93  Am.  Dec.  303.  ren,  18  N.  J.  Eq.  124,  90  Am.  Dec. 

Notes:  123  A.  S.  R.  467;  Ann.  Cas.  613;  Kaufman  v.  Liggett,  209  Pa.  St. 

1913D  208.  87,  58  Atl.  129,  103  A.  S.  R.  988,  6T 

As  to  the  measure  of  damages  for  L.R.A.  353. 

breach  of  agreements  to  give  a  lease,  Notes:  93  Am.  Dec.  309;  123  A.  S. 

see  supra,  par.  29.  R.  467. 

20.  Garnhart  v.  Finney,  40  Mo.  449,  This  is  the  same  rule  as  applies  in 
93  Am.  Dec.  303.  the  case  of  an  option  to  purchase  given 

1.  Note :  Ann.  Cas.  1913D  208.  to  a  lessee.    See  supra,  par.  299  et  seq, 

2.  Neal  v.  Jefferson,  212  Mass.  517, 
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was  not  mentally  competent  to  make  a  contract  when  the  time  for 
a  renewal  arrived  has  been  held  no  defense  to  a  suit  for  specific  per* 
formance.*  To  entitle  a  lessee  to  specific  performance,  the  terms 
of  the  renewal  lease  must  be  certain  and  definite;  but  where  by  the 
covenant  the  amount  of  rent  is  left  to  be  determined  by  the  valuation 
of  third  parties,  it  is  generally  recognized  that  the  covenant  is  never- 
theless sufficiently  definite  to  justify  its  enforcement  in  chancery,  the 
court  itself  undertaking  to  fix  the  v^uation,*  even  where  the  appraisers 
provided  for  in  the  lease  fail  to  agree,  and  there  is  no  provision  in 
the  lease  to  meet  such  a  contingency.^  The  same  has  been  held  true 
where  the  covenant  is  to  renew  at  such  a  rent  ^^as  other  responsible 
parties  would  agree  to  give."  Leaving  the  amount  of  rent  for  the 
renewal  term  of  the  lease  to  be  ascertained  by  what  responsible  parties 
would  agree  to  pay  for  the  use  of  the  premises  fixes  the  rent  with  as 
much  certainty  as  though  it  were  to  be  determined  by  a  board  of 
appraisers  to  be  selected  by  the  parties  to  Ihe  lease,  each  selecting 
one,  with  authority  in  these  to  select  a  third  in  caso  the  two  should 
disagree.  The  standard  of  valuation  would  be  the  same  in  both  cases, 
to  wit,  the  rentable  market  value  of  the  premises  at  the  time  the 
valuation  should  be  made.®  In  such  cases  the  fixing  of  the  rental  is 
not  of  the  essence  of  the  contract,  while  the  right  of  renewal  is,  and 
although  a  court  of  equity  cannot  compel  an  appraisal  it  may  either 
by  itself  or  its  officer  fix  the  amount  of  the  rent  for  the  new  term, 
and  enforce  specific  performance  of  the  contract  upon  the  terms 
thus  found.*  As  auxiliary  to  the  court's  jurisdiction  to  compel  specific 
performance  it  may  enjoin  the  lessor  from  proceeding  at  law  to 
disturb  or  interfere  with  the  lessee's  possession ;  and  this  includes  the 
right  to  enjoin  the  lessor  from  prosecuting  summary  proceedings 
against  the  lessee  as  an  overholding  tenant.  ^^ 

409.  Defense  to  Landlord's  Recovery  of  Possession. — ^If  equitable 
defenses  are  not  available  in  summary  proceedings  by  a  landlord  to 
recover  possession  from  a  tenant  after  the  expiration  of  the  lease,* ^ 
the  tenant  cannot  set  up  in  such  proceeding  the  defense  that  under 
the  provisions  of  the  lease  he  is  entitled  to  a  renewal.**    But  where 

5.  Note:  123  A.  S.  R.  467.  87,  58  Atl.  129,  103  A.  8.  R.  988,  67 

6.  Amot  v.  Alexander,  44  Mo.  25,  L.R.A.  353. 

100  Am.  Dec.  252;  Kaufman  v.  Lig-  10.  Kaufman  v.  Liggett,  209  Pa.  St. 

gett,  209  Pa.  St.  87,  58  Atl.  129,  103  87,  58  Atl.  129,  103  A.  S.  R.  988,  67 

A.  S.  R.  988,  67  L.R.A.  353.    See  g^n-  L.R.A.  353,  as  to  the  summary  remedy 

erally.  Specific  Perfobmakcb.  of  a  landlord  against  an  overholding 

7.  Kaufman  v.  Liggett,  209  Pa.  St.  tenant.    See  infra,  par.  704  et  seq. 
87,  58  Atl.  129,  103  A.  S.  R.  988,  67  11.  See  infra,  par.  708. 

L.R.A.  353.  12.  Finney  v.  Cist,  34  Mo.  303,  84 

8.  Amot  V.  Alexander,  44  Mo.  25,  Am.  Dee.  82. 
100  Am.  Dec.  252. 

9.  Kaufman  v.  Liggett,  209  Pa.  St. 
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a  lessee  institutes  a  suit  to  compel  the  specific  performance  of  the 
lessor's  covenant  to  renew,  the  court  may  enjoin  the  institution  or 
prosecution  of  proceedings  at  law  by  the  lessor  to  recover  possession.** 

Trusts  and  Equities  Arising  Out  of  Renewals 

410.  In  General. — ^Although,  as  between  landlord  and  tenant,  the 
tenant  has  no  legal-  or  equitable  right  to  a  renewal,  as  it  depends  upon 
the  mere  volition  of  his  landlord,  yet,  in  regard  to  third  persons, 
he  has  an  interest  which  a  court  of  equity  recognizes  as  a  valuable 
interest,  and  which  it  will  protect.*^  This  is  particularly  so  in  the 
case  of  church  leases,  leases  from  trustees  of  charities,  or  from  other 
persons  where  there  is  but  a  slight  probability  of  the  renewal  being 
refused,  if  the  tenant  consents  to  pay  the  renewal  fine,  or  the  increased 
rent  which  the  landlord  may  think  proper  to  require.**  And  it  is 
a  general  rule  that  if  a  person  who  has  a  particular  or  special  interest 
in  a  lease  obtains  a  renewal  thereof  from  the  circumstance  of  his 
being  in  possession  as  tenant,  or  from  having  such  particular  interest, 
the  renewed  lease  is,  in  equity,  considered  as  a  mere  continuance  of 
the  original  lease,  subject  to  the  additional  charges  upon  the  renewal, 
for  the  purpose  of  protecting  the  equitable  rights  of  all  parties  who 
had  any  interest,  either  legal  or  equitable,  in  the  old  lease.**  Thus  the 
renewal  of  the  original  lease  by  a  sublessor  has  been  considered  a 
continuation  of  the  original  lease  in  so  far  as  necessary  to  protect 
the  interest  of  his  sublessee,*'  and  it  has  been  held  that  a  purchaser 
of  a  term  under  a  church  lease  upon  obtaining  a  renewal  takes  it 
subject  to  a  sublease  granted  by  the  original  tenant,  which  extends 
beyond  the  original  term,  where  he  agrees  so  to  do  and  to  assume  the 
vendor's  responsibility  to  the  sublessee;  and  if  he  evict  the  sublessee 
he  will  be  compelled  in  equity  to  perform  his  agreement  by  making 
good  any  loss  which  the  vendor  may  suflfer  by  reason  of  his  liability 
to  such  sublessee  for  damages.**  So  where  a  leasehold  interest  is 
mortgaged,  pledged  or  charged  as  security  for  a  debt,  a  renewal 
obtained  by  the  lessee  or  a  new  lease  obtained  by  him  on  a  surrender 

13.  Kaufman    v.    Liggett,    209    Pa.       Notes:  28  Am.  Dec.  436;  100  Am. 
St.   87,  68   Atl.   129,   103   A.   S.    R.  Dec.  314;  Ann.  Cas.  1912B  1095. 

988,  67  L.R.A.  353.  15.  Phyfe  v.  WardeU,  5  Paige  (N. 

14.  McCourt  V.  Singers-Bigger,  145  T.)  268,  28  Am.  Dee.  430. 
Fed.  103,  76  C.  C.  A.  73,  7  Ann.  Cas.       Note :   28  Am.  Dec.  436. 

287;  Grumley  v.  Webb,  44  Mo.  444,       16.  Newhoff  v.  Mayo,  48  N.  J.  Eq. 
100  Am.  Dec.  304;  Phyfe  v.  WardeU,  619,  23  Atl.  265,  27  A.   S.  R.  455; 
5  Paige  (N.Y.)  268,  28  Am.  Dec.  430;  Phyfe  v.  WardeU,  5  Paige   (N.  Y.) 
Mitchell  V.  Reed,  61  N.  Y.  123, 19  Am.   268,  28  Am.  Dec.  430. 
Rep.  252;  Johnson's  Appeal,  115  Pa.       Notes:   7  Ann.  Cas.  296;  Ann.  Cas. 
St.  129,  8  Atl.  36,  2  A.  S.  R.  539 ;   1913C  642. 
Feathstonhaugh  v.   Fenwick,  17   Ves.       17.  Note:    7  Ann.  Cas.  297. 
Jr.   298,   11   Rev.   Rep.   77,   19   Eng.       18.  Phyfe  v.  Wardell,  5  Paige  (N. 
Rnl.  Cas.  570.  Y.)  268,  28  Am.  Dec.  430. 
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of  the  old  is  held  to  inure  to  the  benefit  of  the  creditor ;  ^*  and  the 
mortgagee  of  a  lease  who  obtains  a  renewal  is  considered  as  holding 
it  for  the  benefit  of  the  lessee  mortgagor  as  well  as  for  himself.*^  So 
a  grant  of  a  right  in  demised  premises  by  one  having  a  terminable 
lease,  with  a  right  of  renewal,  will  not  cease  to  have  effect  on  the 
termination  of  the  lease,  if  there  is,  in  fact,  a  renewal  thereof.  The 
renewed  lease  is  deemed,  at  least  in  equity,  to  be  a  mere  continuance 
of  the  original  term  for  the  preservation  and  protection  of  rights 
acquired  tierein.*  The  renewed  lease,  however,  is  not  to  be  con- 
sidered as  a  continuation  of  the  old  lease  for  every  purpose,  but  only 
so  far  as  concerns  the  legal  and  equitable  rights  of  those  who  had 
an  interest  in  the  old  lease.* 

411.  Renewals  by  Fiduciaries  for  Own  Benefit  Generally. — In  view 
of  the  principle  that  an  expectancy  of  a  renewal  to  the  holder  of  a 
term  is  regarded  in  equity  as  a  valuable  interest,  it  has  been  held 
from  an  early  date  that  if  one  who  stands  in  a  fiduciary  or  quasi 
fiduciary  relation  to  a  lessee,  or  the  person  entitled  to  the  beneficial 
interest  in  a  term  for  years,  secures  a  renewal  to  himself,  a  court 
of  equity  will  treat  him  as  holding  the  new  term  in  trust  for  the 
lessee  or  person  entitled  to  the  beneficial  interest  in  the  original  term. 
This  rule  was  first  announced  in  the  English  case  of  Holt  v.  Holt 
decided  in  1670  (1  Ch.  Cas.  190),  and  has  been  consistently  fol- 
lowed both  in  England  and  in  this  country,'  and  it  has  been  held 
to  be  immaterial  that  the  old  lease  had  expired  at  the  time  when  the 
new  one  was  taken.  Where,  in  the  renewal,  additional  lands  are 
included,  the  additional  lands  are  not  afifected  by  the  trust.* 

412.  Application  of  Rule  to  Particular  Fiduciaries. — The  doctrine 
of  implied  trusts  arising  out  of  renewals  applies  to  fiduciaries  of 
practically  every  description.*  Thus  in  the  early  English  case  of 
Holt  V.  Holt  (1  Ch.  Cas.  190)  it  was  applied  to  an  executor,  and 
in  the  later  cases  has  been  consistently  applied  to  executors,  admin- 
istrators, and  testamentary  trustees.*     And  it  has  been  held  that 

19.  MitcheU  v.  Reed,  61  N.  Y.  123,  (N.S.)  869;  Phyfe  v.  Wardell,  6  Paige 
19  Am.  Rep.  252.  (N.  Y.)  268,  28  Am.  Dec.  430;  Mitch- 
Note  :    7  Ann.  €as.  298.  ell  v.  Reed,  61  N.  Y.  123,  19  Am.  Rep. 

20.  Note:    7  Ann.  Cas.  298.  252;   Johnson's  Appeal,   115  Pa.   St. 

1.  Newhoff  V.  Mayo,  48  N.  J.  Eq.  129,  8  Atl.  36,  2  A.  S.  R.  539 ;  Keech 
619,  23  Atl.  265,  27  A.  S.  R.  455.        v.  Sandford,  Cas.  T.  King  61,  15  Eng. 

2.  Phyfe  v.  Wardell,  5  Paige    (N.  Rul.  Cas.  455. 

Y.)  268,  28  Am.  Dec.  430.  Notes:   28  Am.  Dec.  436;  123  A.  S. 

3.  McCourt  V.  Singers-Bigger,  145  R.  464;  7  Ann.  Cas.  295;  Ann.  Cas; 
Fed.  103,  76  C.  C.  A.  73,  7  Ann.  Cas.  1912B  1100;  15  Eng.  Rul.  Cas.  456. 
287;  Gower  v.  Andrew,  59  Cal.  119,       4.  Note:   7  Ann.  Cas.  296. 

43  Am.  Rep.  242;  Davis  v.  Hamlin,       5.  Notes:    7  Ann.  Cas.  296;  Ann. 
108  111.  39,  48  Am.  Rep.  541;  Knapp  Cas.  1912B  1100. 
V.  Reed,  88  Neb.  754,  130  N.  W.  430,       6.  Note:   7  Ann.  Cas.  296. 
Ann.    Cas.    1912B    1095,    32    L.R.A. 
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an  executor  de  son  tort  of  a  lessee  who  takes  possession  of  the 
leased  premises,  and  renews  the  lease  by  taking  advantage  of  a  re- 
newal clause  contained  therein,  although,  at  the  time,  the  right  to 
renewal  was  forfeited  for  nonpayment  of  rent,  is  nevertheless  account- 
able to  the  estate  as  executor  de  son  tort  for  the  rents  and  profits  accru- 
ing under  the  new  lease.'  The  doctrine  is  also  rigidly  applied  in 
the  case  of  guardians  or  trustees  for  infants.®  The  doctrine  is  not 
confined,  however,  to  such  defined  confidential  -  relations  as  trustee 
and  beneficiary,  guardian  and  ward,  etc.,  but  applies  to  any  persons 
who  occupy  a  position  out  of  which  the  duty  of  good  faith  ought  in 
equity  and  good  morals  to  arise.*  Thus  the  doctrine  is  extended  to 
confidential  clerks  and  agents  secretly  obtaining  leases  to  themselves 
of  the  premises  occupied  by  their  principals,*^  and  where  the  manag- 
ing agent  of  a  theater,  who  by  reason  of  his  employment  had  learned 
the  methods  of  conducting  the  business  and  had  become  familiar 
with  its  value  and  future  possibilities,  at  tlie  expiration  of  a  lease  in 
the  name  of  his  principal,  privately  secured  a  renewal  thereof  to  him- 
self, the  court  held  him  to  be  a  trustee  with  respect  to  the  lease  for 
his  principal.**  Likewise,  where  a  clerk  employed  by  a  fijrm  of  ware- 
housemen, whose  lease  of  the  warehouse  was  about  to  expire,  procured 
a  renewal  of  the  lease  to  himself  for  the  purpose  of  establishing  him- 
self in  the  warehouse  business,  it  was  held  that  his  employers  were 
entitled  to  compel  a  conveyance  of  the  renewal  lease  to  themselves 
and  to  an  injunction  against  interference  with  their  possession  and 
use  of  the  premises.**  The  doctrine  has  also  been  applied  when  one 
of  several  colessees  takes  a  renewal  in  his  own  name.**  In  order, 
however,  that  the  doctrine  may  apply,  there  must  exist  some  fiduciary 
relation  between  the  person  taking  the  new  lease  and  the  person 
claiming  the  benefit  thereof;  where  the  elements  of  fiduciary  rela- 
tionship and  concealment  or  bad  faith  are  lacking,  the  rule  has  no 
application.**  Thus,  where  an  under-tenant  took  a  new  lease  from 
the  original  landlord  without  advising  his  own  immediate  landlord 
the  doctrine  was  held  inapplicable,  there  being  no  fiduciary  relation.** 
Where  a  tenant  for  life  of  a  leasehold  estate  secures  a  renewal  of 

7.  Note:  22  L.R.A.(N.S.)  303.  Note:    15  Eng.  Rul.  Cas.  467. 

8.  Keech  v.  Sandford,  Cas.  T.  King       11.  Davis   v.   Hamlin,   108  lU.  39, 
61,  16  Eng.  Rul.  Cas.  455.  48  Am.  Rep.  541. 

Notes:    7  Ann.  Cas.  296 j  15  Eng.       12.  Gower  v.  Andrew,  69  Cal.  119, 
Rul.  Cas.  466.  43  Am.  Rep.  242. 

9.  Notes :  7  Ann.  Cas.  296 ;  16  Eng.       13.  Baker  v.  Humphrey,  101  U.  S 
Rul.  Cas.  466.  494,  25  U.  S.  (L.  ed.)   1065. 

10.  Gower  v.  Andrew,  59  Cal.  119,       Notes:  28  Am.  Dec.  85;  7  Ann.  Cas. 
43  Am.  Rep.  242;  Davis  v.  Hamlin,  296,  298. 

108  111.  39,  48  Am.  Rep.  641;  Gram-       14!  Note:  7  Ann.  Cas.  296. 
ley  V.  Webb,  44  Mo.  444,  100  Am.  Dec.       16.  Note :    7  Ann.  Cas.  297. 
304. 
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the  lease  to  himself,  he  holds  it  as  trustee  for  those  entitled  in  remain- 
der to  the  old  lease.  ^* 

413.  Partners. — The  doctrine  now  under  consideration  has  been 
frequently  applied  in  partnership  cases  where  one  paxtner,  without 
the  knowledge  of  his  copartner,  has  taken  for  his  own  benefit  a 
renewal  of  a  lease  held  by  the  firm,  and  in  such  cases  the  lease  so 
taken  inures  to  the  benefit  of  the  firm,  the  partner  taking  it  holding 
as  a  constructive  trustee.^'  When  the  lease  is  held  by  a  partnership, 
the  chance  or  opportunity  of  renewal  is  in  itself  a  distinct  asset  of 
the  partnership  in  which  all  the  partners  have  an  interest,*^  and 
where  the  partnership  is  for  a  limited  time  it  is  nevertheless  held 
that  one  partner  has  no  right  as  ag^nst  his  copartner  to  take  a  new 
lease  to  commence  after  the  expiration  of  the  partnership  by  its  own 
limitations.**  Even  if  the  old  lease  is  in  the  name  of  one  partner 
alone,  he  cannot,  where  it  is  affected  with  an  equity  in  behalf  of  his 
copartner,  secure  a  renewal  to  himself  to  the  exclusion  of  his  copart- 
ner, but  the  renewal  is  considered  to  be  a  graft  upon  the  old  stock.*^ 
So  where  the  rule  is  otherwise  applicable  it  is  immaterial  that  the 
new  lease  is  on  different  terms  from  the  old  one,  or  for  a  larger 
rent.*  Even  after  dissolution  of  the  partnership  the  equitable  expect- 
ancy of  renewal  remains  a  partnership  asset  for  the  purposes  of  liqui- 
dation, to  be  taken  into  account  and  disposed  of  for  the  common 
benefit  of  the  partners,  and  hence  a  renewal  after  dissolution  of  the 
firm,  taken  by  less  than  all  the  partners,  inures  to  the  benefit  of  the 
firm.*  And  where  the  dissolution  of  the  partnership  had  been  agreed 
upon,  due  to  dissensions,  the  fact  that  the  complaining  partner  had 
attempted,  under  a  mistaken  belief  as  to  his  right,  to  acquire  a 
lease  in  his  own  name  has  been  held  not  to  deprive  him  of  the  right 
to  demand  that  the  new  lease  acquired  by  the  other  partner  be 
treated  as  belonging  to  the  partnership.*     On  the  other  hand,  it 

16.  Notes:  7  Ann.  Cas.  298;  15  Eng.  20.  Notes:    28  L.R.A.  97;  7  Ann. 
Rul.  Caa.  457.  Cas.  297. 

17.  Knapp  v.  Reed,  88  Neb.  754, 130  1.  Knapp  v.  Reed,  88  Neb.  754,  130 
N.  W.  430,  Ann.  Cas.  1912B  1095,  32  N.  W.  430,  Ann.  Cas.  1912B  1095,  32 
L.R.A.(N.S.)  869;  MitcheU  v.  Reed,  L.R.A.(N.S.)  869;  MitcheU  v.  Reed, 
61  N.  Y.  123,  19  Am.  Rep.  252;  John-  61  N.  Y.  123,  19  Am.  Rep.  252. 
son's  Appeal,  115  Pa.  St.  129,  8  Atl.  2.  Knapp  v.  Reed,  88  Neb.  754,  130 
36,  2  A.  S.  R.  539;  Featherstonhaugh  N.  W.  430,  Ann.  Cas.  1912B  1095, 
v.  Fenwick,  17  Ves.  Jr.  298,  11  Rev.  32  L.R.A.(N.S.)  869;  Mitchell  v.  Reed, 
Rep.  77,  19  Eng.  Rul.  Cas.  570.  61  N.  Y.  123,  19  Am.  Rep.  252;  John- 
Notes:    28  L.R.A.   97;   32   L.R.A.  son's  Appeal,  115  Pa.  St.  129,  8  Atl. 

(N.S.)  869;  7  Ann.  Cas.  297;  15  Eng.  36,  2  A.  S.  R.  539. 

Rnl.  Cas.  457;  19  Eng.  Rul.  Cas.  597.       Notes:  32  L.R.A.(N.S.)  871;  7  Ann. 

18.  Johnson's  Appeal,  115  Pa.  St  Cas.  297. 

129,  8  Atl.  36,  2  A.  S.  R.  539.  3.  Knapp  v.  Reed,  88  Neb.  754,  130 

19.  Mitchell  v.  Reed,  61  N.  Y.  a23,  N.  W.  430,  Ann.  Cas.  1912B  1095,  32 
19  Am.  Rep.  252.  L.R.A.(N.S.)  869. 

Note:    32  L.R.A.(N.S.)  871. 
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aeevas  that  if  the  negotiations  for  the  renewal  of  the  lease  by  one  part- 
ner in  his  own  name  and  for  his  own  benefit  were  op^i  and  above- 
board;  he  will  not  be  denied  the  benefit  of  the  lease,  and  it  has  been 
held  that  where  frank  and  open  negotiations  for  a  renewal  were  in 
progress,  but  were  incomplete  at  the  time  of  dissolution  of  a  partner- 
ship by  the  death  of  one  of  the  partners,  a  renewal  subsequently  taken 
by  the  surviving  partner  in  his  own  name  did  not  inure  to  the  benefit 
of  the  deceased  partner's  estate,  and  it  was  immaterial  that  the  nego- 
tiations provided  for  the  continuance  of  the  lease  to  the  surviving 
partner  alone  in  case  of  the  death  of  the  other,  there  being  no  con- 
cealment or  bad  faiths  Still  it  has  been  said  that  although  it  can- 
not be  laid  down  that  in  no  case  can  a  partner  during  the  partnership 
contract  for  a  new  lease  to  himself  exclusively  of  property  let  to  a 
partnership,  it  is  very  difRcult  (and  especially  as  regards  a  manag- 
ing partner)  to  make  out  such  a  case,  and  the  mere  announcement 
to  his  partners  of  his  intention  to  apply  for  such  a  lease  after  the 
dissolution  is  not  sufficient  to  exclude  Uieir  interest.* 

414.  Corporate  Officers. — It  is  well  recognized  that  the  directors 
and  managing  officers  of  a  corporation  occupy  a  fiduciary  relation 
towards  the  corporation  and  its  stockholders ;  *  and  such  officers  are 
held  to  be  within  the  general  doctrine  of  implied  trusts  arising  out  of 
renewal  of  leases  by  fiduciaries.^  Thus  it  has  been  held  that  where 
the  managing  director  of  a  corporation  engaged  in  the  business  of 
conducting  theaters  held  under  leasehold  secures  in  his  own  name 
or  for  his  own  benefit  a  renewal  of  the  lease  of  a  theater  so  held  by 
the  corporation,  though  the  lease  to  the  corporation  contained  no 
provision  for  a  renewal,  a  court  of  equity  will  treat  the  leasehold  under 
the  renewal  as  being  held  in  trust  for  the  corporation.^  And  it  has 
also  been  decided  that  where  the  managing  director  of  a  corpora- 
tion, instead  of  obtaining  a  renewal  of  its  lease  as  requested  and  as 
was  possible,  took  a  new  lease  in  his  own  name,  but  afterward,  on 
request,  assigned  it  to  the  corporation,  which  assignment  was  invalid 
because  not  assented  to  by  the  lessor,  he  was  answerable  to  the  corpo- 
ration for  the  excess  of  rent  it  was  compelled  to  pay  in  order  to  obtain 
another  lease  of  the  property,  together  with  the  reasonable  costs  and 
expenses  of  obtaining  it,  even  though  it  could  have  had  the  officer 
decreed  by  a  court  of  equity  as  holding  the  lease  taken  by  him  as 
a  trustee  for  it*    On  the  other  hand,  where  the  landlord  refused  to 

4.  Note:    7  Ann.  Cas.  297.  73  Atl.  731,  134  A.  S.  R.  592. 

5.  Johnson's   Appeal,   115   Pa.    St.       Notes:   123  A.  S.  R.  464;  Ann.  Cas. 
129,  8  Atl.  36,  2  A.  S.  R.  539.  1912B  1100. 

6.  See  Corporations,  vol.  7,  p.  456  •    8.  McCourt  v.  Singers-Bigger,  145 
et  seq.  Fed.  103,  76  C.  C.  A.  73,  7  Ann.  Cas. 

7.  McCourt  V.   Singers-Bigger,  145  287. 

Fed.  103,  76  C.  C.  A.  73,  7  Ann.  Cas.  9.  McGaw  v.  Aeker,  111  Md,  153, 
287;  McGaw  v.  Acker,  111  Md.  153,  73  Atl.  731,  134  A.  S.  B.  692. 
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renew  a  lease  to  a  corporation,  and  thereafter  leased  the  property  to 
one  of  the  directors  of  the  corporation  individually,  with  a  covenant 
against  subletting,  there  being  ho  concealment  or  secrecy  about  the 
various  transactions,  it  was  held  that  the  director  did  not  hold  as 
trustee  for  the  corporation,  since  there  was  no  breach  of  fiduciary 
duty,  and  to  decree  a  trust  would  amount  to  an  unauthorized  inter- 
ference with  the  landlord's  discretion  as  to  his  selection  of  a  tenant.** 
4i5.  Refusal  of  Lessor  to  Renew  Lease. — The  refusal  of  the  land- 
lord to  renew  the  lease  to  or  for  the  benefit  of  the  cestui  que  trust 
does  not  necessarily  entitle  the  fiduciary  to  take  a  renewal  in  his 
own  name  for  his  own  benefit.  Thus  it  has  been  held  in  England 
in  a  case  where  a  leasehold  was  devised  in  trust  for  an  infaiit  that 
the  fact  that  the  landlord  refused  to  renew  the  lease  to  the  infant 
would  not  enable  the  trustee  to  take  a  renewal  in  his  own  name  and 
for  his  own  benefit,  but  he  would  be  considered  in  equity  as  holding 
the  renewal  in  trust  for  the  infant.  As  said  by  the  Lord  Chancellor : 
''If  a  trustee,  on  the  refusal  to  renew,  might  have  a  lease  to  himself, 
few  trust  estates  would  be  renewed  to  cestui  que  use;  though  I  do 
not  say  there  is  a  fraud  in  this  case,  yet  he  should  rather  have  let 
it  run  out  than  to  have  had  the  lease  to  himself.  This  may  seem 
hard  that  the  trustee  is  the  only  person  of  all  mankind  who  might 
not  have  the  lease;  but  it  is  very  proper  that  rule  should  be  strictly 
pursued  and  not  in  the  least  relaxed;  for  it  is  very  obvious  what 
would  be  the  consequence  of  letting  trustees  have  the  lease,  on  refusal 
to  renew  to  cestui  que  use."  **  So  it  has  been  held  in  cases  where  a 
renewal  was  taken  by  a  partner  that  the  fact  that  the  lessor  had 
refused  or  was  unwilling  to  renew  the  lease  to  the  firm  would  not 
prevent  the  partner  acquiring  the  new  lease  from  being  considered 
as  holding  it  in  trust  for  the  partnership ;  **  and  the  same  has  been 
held  true  as  regards  a  renewal  acquired  by  a  confidential  agent  of 
the  lessee.** 

XVII.  Rent  Qbnbrally 

Oeneral  Principles 

416.  Definition  and  Classification  of  Rents. — The  word  ''rent"  is 
comprehensive,  and  embraces  the  compensation,  either  in  money,  pro- 

10.  Note :  7  Ann.  Cas.  296.  v.  Fenwick,  17  Tea.  Jr.  298,  11  Rev. 
See  infra,  par.  415,  as  to  the  general  Hep.  77,  19  Eng.  Rul.  Cas.  570.     See 

effect  of  refusal  or  unwillingness  of  also  Ejoapp  v.  Reed,  88  Neb.  754,  130 

lessor  to  renew  lease  to  the  cestui  que  N.  W.  430,  Ann.  Cas.  1912B  1095,  32 

trust.  L.R.A.(N.S.)  869. 

11.  Keech  v.  Sandford,  Cas.  T.  Bang  Note:  7  Ann.  Cas.  298. 

61,  15  Eng.  Rul.  Cas.  455.  13.  Grumley  v.  Webb,  44  Mo.  444, 

12.  MitcheU  v.  Reed,  61  N.  Y.  123,    100  Am.  Dec.  304. 
19  Am.  Rep.  252;   Featherstonhaugh 
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visions,  chattels,  or  labor,  received  by  the  owner  of  soil  from  the  occu- 
pant thereof.^^  It  is  derived  from  the  Latin  word  ''reditus"  and  signi- 
fies a  compensation  or  return  given  for  the  possession  of  land  and  has 
been  defined  as  a  certain  profit  issuing  periodically  out  of  lands  or , 
tenements  corporeal;  it  must  issue  not  only  out  of  some  corporeal 
property  but  out  of  the  thing  granted;  and  it  was  establishecl  at  an 
early  date  that  a  rent  could  not  issue  out  of  a  rent.^*  A  rent  serv- 
ice at  common  law  exists  when  the  tenant  holds  the  land  by  fealty  or 
other  corporeal  service  and  a  certain  rent,  to  which  is  incident  the 
right  of  distress  without  express  reservation.^®  Arising  upon  an  alien- 
ation of  a  fee,  it  was  incident  to  the  reversion,  a  part  of  the  estate 
remaining  in  the  feoffor,  and  upon  his  death  it  passed  in  the  same 
channel  of  descent  as  the  estate  would  have  done  if  there  had  been 
no  alienation. ^^  Rent  service  arising  upon  conveyances  in  fee  simple 
seems  to  have  been  abolished  by  the  statute  of  quia  emp tores  (18 
Edw.  I,  1290)  prohibiting  subinfeudations.^^  According  to  the  lan- 
guage of  Littleton  (Lit.  §§  217,  218),  "if  a  man  by  deed  indented 
at  this  day  maketh  a  feoffment  in  fee,  and  by  the  same  indenture 
reserveth  to  him  and  to  his  heirs  a  certain  rent,  and  that  if  the 
rent  be  behind  it  shall  be  lawful  for  him  and  his  heirs  to  distrain, 
etc.,  such  a  rent  is  a  rent  charge,  because  such  lands  or  tenements 
are  charged  with  such  distress  by  force  of  the  writing  only,  and  not 
of  common  right."  And  in  this  country  a  rent  so  reserved  has  been 
held  a  valid  rent  charge.^*  If  no  right  of  distress  was  reserved  there 
was  no  remedy  for  its  collection,  except  the  personal  liability  of  him 
who  made  the  covenant  to  pay  the  rent,  in  consideration  of  the  con- 
veyance, and  the  rent  in  such  a  case  was  termed  a  ''rent  seek"  (red-^ 
ditus  siccus)  or  dry  rent*^  A  rent  charge,  though  not  strictly  an 
estate  in  the  land,  is  nevertheless  a  hereditament,  and  in  the  absence 
of  a  valid  alienation  by  the  person  in  whose  favor  it  is  reserved,  it 
passes  to  his  heirs  or  devisees.^ 

14.  Whithed  v.  St.  Anthony,  etc.,  Kuhn,  3  Whart.  (Pa.)  357, 31  Am.  Deo. 
Elevator  Co.,  9  N.  D.  224,  83  N.  W.  513.  See  also  De  Haven  v.  Shezinan^ 
238,  81  A.  S.  R.  562,  50  L.R.A.  254;  131  IU.115,22  N.  E.  711, 6  L.tt.A.  746 ; 
Coogan  V.  Parker,  2  S.  C.  255,  16  Am.  Rochester  Lodge  No.  21,  etc.,  v.  Gra^ 
Rep.  659.  ham,  65  Minn.  467,  68  N.  W.  79,  37 

15.  De  Haven  v.  Sherman,  131  HI.  L.R.A.  404. 

116,  22  N.  B.  711,  6  L.R.A.  745.  Note :   75  Am.  Dec.  306. 

16.  Van    Rensselaer   v.   Bradley,   3       20.  De  Haven  v.  Sherman,  131  IlL 
Denio  (N.  Y.)  135,  45  Am.  Dec.  451.  115,  22  N.  E.  711,  6  L.R.A.  745;  Roch- 

17.  Van  Rensselaer  v.  Hays,  19  N.  ester  Lodge,  No.  21,  etc.,  v.  Graham, 
Y.  68,  75  Am.  Dec.  278.  65  Minn.  457,  68  N.  W.  79,  37  L.R.A. 

18.  Rochester  Lodge,  No.   21,  etc.,  404. 

V.  Graham,  65  Minn.  457,  68  N.  W.  79,  1.  De  Haven  v.  Sherman,  131  111. 

37    L.R.A.    404;    Van    Rensselaer   v.  115,  22  N.  E.  711,  6  L.R.A.  745;  Van 

Hays,  19  N.  Y.  08,  75  Am.  Dec.  278.  Rensselaer  v.  Hays,  19  N.  Y.  68,  76 

19.  Van  Rensselaer  v.  Hays,  19  N.  Am.  Dec  278. 

Y.  68,  75  Am.  Dec.  278;  Cuthbert  v.       Note:    75  Am.  Dec.  304. 
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417.  Implied  Contract  for  Rent. — At  the  prese^nt  time  it  is  the  well 
recognized  general  rule  that  where  one  person  occupies  land  with 
the  permission  of  the  owner,  thereby  creating  between  the  parties 
the  relation  of  landlord  and  tenant,  tiie  law  will  imply  an  agreement 
on  the  part  of  the  tenant  to  pay  the  reasonable  value  for  the  use 
and  occupation.^  So  where  the  lease  under  which  a  tenant  enters 
is  invalid  by  reason  of  the  statute  of  frauds,  the  law  will  imply  a 
contract  to  pay  a  reasonable  rent,  and  as  a  general  rule  evidence  of 
the  rent  which  the  tenant  agreed  to  pay  is  admissible  in  evidence 
to  fix  the  amount  of  the  recovery.*  It  has  also  been  held  that  where 
a  creditor  of  a  tenant,  with  the  consent  of  the  landlord,  takes  and 
retains  possession  of  the  leased  premises  in  which  tJie  debtor's  goods 
are  stored,  the  law  will  imply  a  contract  on  his  a.!  to  pay  rent  so 
as  to  enable  the  landlord  to  maintain  against  him  an  action  for  use 
and  occupation ;  ^  and  the  same  has  been  held  true  as  regards  an 
officer  who  levies  an  execution,  on  a  tenant's  goods  and  retains  pos-. 
session  of  the  leased  premises  in  which  the  goods  are  located.*  If, 
however,  the  lease  to  the  tenant  is  not  terminated,  the  officer  or  cred- 
itor of  the  lessee  will  not,  in  the  absence  of  any  express  contract, 
become  liable  to  the  lessor  for  rent,  as  in  so  far  as  they  are  to  be 
deemed  occupants  they  -are  occupants  under  the  lessee  and  not  the 
lessor.*  An  agreement  to  pay  rent  due  to  a  permissive  occupation 
will  not  be  implied  when  the  express  contract  of  the  parties  or  the 
circumstances  of  the  case  show  that  such  was  not  the-  intention  of 
the  parties ; '  and  to  create  an  implied  promise  to  pay  rent,  it  is 
essential  that  the  relation  of  landlord  and  tenant  exist  between  the 
parties,  though  such  relation  need  not  be  based  on  an  express  demise 
as  distinguished  from  a  permissive  holding.*  So  on  account  of  the 
peculiar  relation  subsisting  between  the  parties  to  a  mortgage,  the 
mortgagor,  though  the  title  be  in  the  mortgagee,  cannot  be  required 

2.  Carpenter  v.   United   States,   17  ties  when  the  lessee  enters   under  a 

Wall.   489,  21  U.   S.    (L.   ed.)    680;  parol  lease  invalid  by  reason  of  the 

Walker  v.  Shackelford,  49  Ark.  503,  statute  of  frauds. 

5  S.  W.  887,  4  A.  S.  R.  61;  Gunn  v.  4.  Cooley  v.  Ksir,  105  Ark.  307,  151 

Senil,  4  Day  (Conn.)  228,  4  Am.  Dec.  S.  W.  254,  43  L.R.A.(N.S.)  527  and 

208;  Cranch  v.  Briles,  7  J.  J.  Marsh,  note. 

(Ky.)   255,  23  Am.  Dec.  404;  Stock-  5.  Note:   43  L.R.A.(N.S.)  528. 

ett  V.  Watkins,  2  Gill  &  J.  (Md.)  326,  6.  Note:    43  L.R.A.(N.S.)  527. 

20  Am.  Dec.  438 ;  Dwight  v.  Cutler,  See  supra,  par.  384,  as  to  the  general 

3  Mich.  566,  64  Am.  Dec.  105;  Mussey  liability  of  subtenants  to  the  original 

V.  Holt,  24  N.  H.  248,  55  Am.  Dec.  lessor  for  rent. 

234.  7.  Carpenter  v.   United   States,   17 

Note:   46  Am.  Dec.  289.  Wall.  489,  21  U.  S.  (L.  ed.)  680. 

8.  Marr  v.  Ray,  151  111.  340,  37  N.  8.  Eastman  v.  Howard,  30  Me.  58, 

E.  1029,  26  L.R.A.  799.  50  Am.  Dec.  611 ;  Stockett  v.  Watkins, 

Note:   26  L.R.A.  799.  2  Gill  &  J.  (Md.)   326,  20  Am.  Dec. 

See  supra,  par.  49  et  seq.,  as  to  the  438;  Bancroft  v.  Wardwell,  13  Johns, 

general  rights  and  liabilities  of  the  par-  (N.  Y.)  489,  7  Am.  Dec.  396. 
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to  pay  rent  to  the  latter  so  long  as  he  is  allowed  to  remain  in  pos- 
session^ since  his  contract  is  to  pay  interest  and  not  rent;*  and  no 
promise  to  pay  for  use  and  occupation  of  land  can  be  implied  from 
mere  occupation  by  the  defendant,  where  no  permission  by  the  plain- 
tiff, nor  recognition  of  his  title,  is  shown.** 

418.  Possession  under  Contract  of  Purchase. — ^When  a  person  occu- 
pies real  estate  under  a  contract  for  the  purchase  of  it,  and  the  con- 
tract is  ultimately  carried  into  effect,  and  there  is  no  express  promise 
on  the  part  of  the  purchaser  to  pay  rent,  the  law  will  not  imply 
one,  and  an  action  for  use  and  occupation  cannot  be  maintained 
against  him.  The  circumstances  under  which  he  occupies  repel  any 
such  implication.  The  price  agreed  upon  is  presumed  to  be  a  suffi- 
cient consideration  for  the  intermediate  occupation  of  the  land,  as 
well  as  the  ultimate  conveyance  of  the  title  to  it.  The  title  of  the 
purchaser,  so  far  as  his  right  to  occupy  is  concerned,  relates  back 
to  the  time  when  he  first  took  possession  under  his  contract  to  pur- 
chase; or,  as  the  rule  is  sometimes  expressed,  the  previous  tenancy  is 
merged  in  the  subsequent  conveyance  of  the  fee.**  And  it  is  gen- 
erally held  that  since  the  relation  of  landlord  and  tenant  in  its  proper 
sense  does  not  exist  between  a  vendee  and  his  vendor  when  the  vendee 
enters  under  the  contract  to  purchase  with  the  permission  of  the 
vendor,  no  promise  on  the  part  of  the  vendee  to  pay  for  the  use  and 
occupation  will  be  implied ;  **  and  a  fortiori  this  is  true  where  the 
vendor  fails  or  refuses  to  complete  the  contract  of  purchase,**  or 
where  the  contract  of  purchase  falls  through  owing  to  failure  of 
title  on  the  part  of  the  vendor  without  any  fault  on  the  part  of  the 
vendee.**  And  it  has  been  held  that  where  one  of  two  parties  to 
an  agreement  for  the  exchange  of  lands  executes  his  conveyance,  and 
the  other  then  refuses,  but  afterwards  executes  his  conveyance  also, 
which  is  accepted,  such  acceptance  is  a  bar  to  an  action  by  the  first 
grantor  for  the  rent  of  the  land  granted  by  him  between  the  dates 
of  the  two  conveyances.**  If,  however,  the  vendee  wrongfully  refuses 
to  complete  the  contract  of  purchase,  some  cases  take  the  view  that 
the  law  will  imply  a  contract  to  pay  a  reasonable  rent  for  the  time 
of  his  occupation,  so  as  to  sustain  an  action  for  use  and  occupation,** 

9.  Anderson  v.  Robbins,  82  Me.  422,  Johns.  (N.  Y.)  489,  7  Am.  Dec.  396. 
19  Atl.  910,  8  L.R.A.  568.  Notes:    7  Am.  Dec.   397;  46  Am. 

10.  Eastman  v.  Howard,  30  Me.  68,  Dec.  290. 

50  Am.  Dec.  611.  13.  Little     v.     Pearson,     7     Pick. 

11.  Carpenter  v.  United  States,  17  (Mass.)  301, 19  Am.  Dec.  289 ;  Dwight 
WaU.  489,  21  U.  S.  (L.  ed.)  680;  v.  Cutler,  3  Mich.  666,  64  Am.  Dec. 
Dennett  v.  Penobscot  Fair  Ground  Co.  105. 

57  Me.  425,  2  Am.  Rep.  58.  14.  Hough  v.  Birge,  11  Vt.  190,  34 

12.  Burnett   v.    Caldwell,    9    Wall.   Am.  Dec.  682. 

290,  19  U.  S.  (L.  ed.)  712;  Little  v.       15.  Wam«r     v.     Bacon,     8     Gray 
Pearson,  7  Pick.  (Mass.)  301,  19  Am.    (Mass.)  397,  69  Am.  Dec.  253. 
Dec.  289;  Bancroft  v.  Wardwell,  13       16.  Dwight  v.  Cutler,  3  Mich.  666, 
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and  this  has  been  held  true  where  the  contract  is  oral  and  therefore 
invalid  by  reason  of  the  statute  of  frauds.*'  So  where  the  purchaser 
remains  in  possession  after  all  negotiations  for  the  purchase  are  at 
an  end,  it  has  been  held  that  a  promise  on  his  part  to  pay  a  reason- 
able rent  for  such  time  is  implied.*®  Where  the  several  heirs  of  a 
decedent  entered  into  an  agreement  with  one  another  for  a  division 
of  the  estate,  referring  to  a  plat  to  be  thereafter  made  and  a  deed 
to  be  thereafter  executed  to  consummate  the  partition,  and  went  into 
possession  and  occupied  in  severalty  for  a  long  time,  when  a  will 
was  discovered  devising  the  whole  lands  to  one  of  them,  it  was  held 
that,  as  the  possession  of  the  others  was  founded  in  mistake,  the  law 
implied  a  promise  on  the  part  of  each  to  pay  a  reasonable  rent  for 
the  parcel  so  held  by  him.** 

419.  Rent  Payable  in  Property. — The  fact  that  the  rent  is  pay- 
able in  property  instead  of  money  does  not,  until  the  property  has 
been  turned  over  to  the  landlord,  confer  any  title  thereto  upon  him. 
Thus  in  case  of  a  lease  of  farming  lands  where  the  rent  is  a  certain 
amount  of  the  crops,  no  title  to  the  crops  vests  in  the  landlord  until 
they  are  set  apart  to  him.^®  So  in  case  of  the  lease  of  a  brick  kiln 
the  fact  that  the  lessor  is  given  the  right  to  take  bricks  from  time 
to  time  at  a  fair  market  price,  in  lieu  of  the  rent,  does  not  vest 
property  in  the  bricks  in  him  until  he  makes  his  election.*  If  the 
lessor's  portion  of  the  crop  payable  to  him  as  rent  is  set  apart  and 
delivered  to  him  the  title  then  vests  in  him.*  If  rent  is  payable  in 
specific  articles,  the  measure  of  damages  for  failure  to  deliver  them 
is  the  same  as  upon  other  contracts  for  the  delivery  of  specific  articles, 
that  is,  the  value  of  the  articles  when  they  should  have  been  deliv- 
ered.* Thus  where  the  rent  is  a  share  of  a  crop  of  com  raised  on  the 
premises,  and  the  tenant  refuses  to  deliver  it  when  demanded,  the 
measure  of  damages  is  the  value  of  the  corn  at  the  time  it  was  first 
demanded,  and  not  the  highest  price  it  would  have  brought  between 
that  time  and  the  commencement  of  the  suit.*  Where  a  lessee  agrees 
to  pay  a  certain  amount  of  money  in  specific  articles  at  an  agreed 
price  as  rent  if  he  tenders  the  articles  at  the  time  agreed  upon,  the 
lessor  is  bound  to  take  them  at  the  stipulated  price;  but  it  has  been 

64  Am.  Dec  105;  Woodbury  v.  Wood-  Greenl.  (Me.)  137,  23  Am.  Dec.  547; 

bury,  47  N.  H.  11,  90  Am.  Dec.  555.  Deaver  v.  Rice,  20  N.  C.  567,  34  Am. 

Note :   46  Am.  Dec.  290.  Dec.  388 ;  Johnston  v.  Smith,  3  Pen. 

17.  Ripley  v.  Crocker,  47  Me.  370,  &  W.  (Pa.)  496,  24  Am.  Dec.  339. 
74  Am.  Dec.  491.  1.  In  re  Wait,  7  Pick.  (Mass.)  109, 

18.  Dwight  V.  Cutler,  3  Mich.  566,  19  Am.  Dec.  262. 

64  Am.  Dec.  105.  2.  Durdin  v.  Hill,  75  Ga.  228,  58 

19.  Jordan    v.    Jordan,    4  '  Greenl.   Am.  Rep.  467. 

(Me.)  175,  16  Am.  Dec.  249.  3.  Note:    89  Am.  Dec.  593. 

20.  Dixon  v.  Niccolls,  39  111.  372,  89       4.  Safely  v.  Gihnore,  21  la.  588,  89 
Am.  Dec.  312;  Dockham  ▼.  Parker,  9  Am.  Dec.  592. 
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held  that  if  the  lessee  fails  altogether  to  deliver  the  articles,  the 
standard  of  the  damages  to  the  lessor  is  the  amount  of  money  agreed 
upon  by  them  in  the  contract  though  the  specific  articles  at  the  time 
for  their  delivery  exceeded  the  stipulated  price.  The  reason  given  for 
this  is  that  the  tenant  has  the  election  to  pay  the  amount  specified 
either  in  money  or  in  the  articles  at  the  stipulated  price.* 

420.  Recovery  Back  of  Rent  Paid* — ^It  is  the  general  rule  that  pay- 
ments voluntarily  made,  though  not  owing,  are  not  recoverable  back,* 
and,  if  the  payment  of  rent  demanded  of  a  tenant  is  deemed  volun- 
tary in  law,  the  tenant  cannot  recover  such  payment  though  the 
amount  demanded  and  paid  was  not  owing.  ^  Thus  where  a  lease 
provided  that  in  case  the  premises  were  made  untenantable  by  fire, 
a  just  proportion  of  the  rent  should  cease  until  the  premises  were 
put  in  repair,  but  that  in  such  a  case  the  lessor  should  have  an  option 
to  terminate  the  lease,  and  the  premises  were  damaged  by  fire,  but 
the  lessor  refused  to  repair,  and  still  demanded  full  rent,  which 
the  tenant  paid  under  protest,  ''in  order  to  save  his  estate  and  busi- 
ness," it  was  held  that  the  payment  was  voluntary,  and  therefore 
could  not  be  recovered  back.®  So  it  has  been  held  that  money  wrong- 
fully demanded  as  rent  and  paid  under  threats  of  ejectment  is  not 
recoverable.*  Where  a  tenant  pays  money  not  due,  or  more  than 
is  due,  to  prevent  a  threatened  distress,  or  to  release  an  actual  dis- 
tress, it  is  generally  held  not  to  be  recoverable  if  there  are  no  cir- 
cumstances of  oppression  or  abuse,  because  this  is  regarded  as  com- 
pulsion by  regular  legal  process,  and  because  the  tenant  has  an  ample 
remedy  in  an  action  of  replevin  or  trespass.^*  On  the  other  hand, 
it  has  been  decided  that  though  ordinarily  where  a  landlord  distrains 
for  more  rent  than  is  due,  the  tenant  cannot  pay  the  money  to  release 
his  goods,  and  then  sue  for  the  excess,  as  in  order  to  render  the  dis- 
tress unlawful  he  must  tender  what  is  actually  due;  still  if  he  makes 
such  tender  and  it  is  refused,  and  he  then  pays  the  whole  demand, 
under  protest,  he  may  recover  back  the  excess.^^  A  tenant  who  enjoys 
the  fuU  term  of  his  lease  without  being  interrupted,  or  required  to 
attorn  to  another,  cannot  recover  back  the  rent  paid  to  his  landlord, 
though  the  same  land  may  afterward  be  recovered  from  his  land- 
lord by  action  of  ejectment,  or  by  a  voluntary  surrender  thereof  to 

6.  Heywood    ▼.    Heywood,   42   Me.  the    accidental    destruction    of    leased 

229,  66  Am.  Dec.  277.    See  generally,  buildings   upon   the  tenant's   liability 

Contract,  vol.  6,  p.  912  et  seq.  for  rent,  see  infra,  par.  465  et  seq. 

6.  See  Patment.  9.  Note:    46  Am.  Dec.  169. 

7.  Regan  v.  Baldwin,  126  Mass.  485,  10.  Joannin   v.    Ogilvie,    49    Minn. 
30  Am.  Rep.  689.  664,  52  N.  W.  217,  32  A.  S.  R.  581, 

Note :  45  Am.  Dec.  168.  16  L.R. A.  376. 

8.  Regan  v.  Baldwin,  126  Mass.  485,       Note :  45  Am.  Dec.  168. 

30  Am.  Rep.  689.    As  to  the  effect  of       11.  Note :  45  Am.  Dec.  168. 

R.  C.  L.  Vol.  XVI.— 58.       913 
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a  superior  title  without  suit.**  If,  however,  recovery  is  had  against 
the  tenant  by  the  owner  of  the  paramount  title  for  tibe  mesne  profits 
during  his  occupation,  and  undoubtedly  a  tenant  may  be  held  so 
liable  though  he  paid  his  rent  to  his  landlord,**  the  damages  so 
recovered  can  be  recovered  back  by  him  from  his  landlord  in  an 
action  on  covenant  for  quiet  enjoyment.**  Where  a  tenant  pays 
rent  to  a  third  person  not  entitled  thereto  upon  his  demand  instead 
of  to  his  landlord,  the  landlord  has  no  right  to  recover  the  amount 
from  such  third  person  as  money  had  and  received  to  his  use,  as 
there  is  no  privity  of  contract  between  them.*'  A  tenant  of  a  farm 
who,  upon  vacating  the  premises,  makes  full  settlement  of  the  rental 
due  under  the  contract  cannot,  after  the  lapse  of  two  years,  secure 
a  return  of  a  portion  of  the  amount  paid,  on  the  ground  liiat  the 
total  acreage  was  less  than  the  estimated  amount  upon  which  the 
rent  was  calculated,  where  there  was  no  fraud  in  the  transaction^  and 
the  evidence  shows  only  a  slight  shortage,  if  any.** 

Persons  Entitled  to  Rent 

421.  Assignment  of  Rents. — The  claim  of  a  landlord  for  accrued 
rents  is  on  the  same  general  basis  as  any  other  chose  in  action,*' 
and  though  upon  a  transfer  of  the  reversion  the  landlord  expressly 
assigns  to  his  transferee  the  claim  for  accrued  rents,  the  assignee's 
rights  with  respect  thereto  are  the  same  only  as  those  of  any  other 
assignee  of  a  chose  in  action,  and  if  an  assignee  of  a  chose  in  action 
is  not  permitted  to  maintain  an  action  in  his  own  name  to  recover,** 
the  transferee  as  assignee  of  the  accrued  rents  cannot  recover  such 
accrued  rents  in  his  own  name.**  It  is  otherwise,  however,  where 
the  rule  prevails  that  a  chose  in  action  may  be  assigned  so  as  to 
enable  the  assignee  to  sue  thereon  in  his  own  name.^*  Rent  to  accrue 
is  not  an  inseparable  incident  to  the  reversion,  and  may  be  assigned 
at  common  law,  independent  of  the  reversion,  so  as  to  enable  the 
assignee  to  recover  therefor  in  an  action  in  his  own  name,  and  where 
after  an  assignment  by  the  lessor  of  the  rents  to  accrue  the  rever- 
sion is  conveyed  by  the  lessor  reserving  the  rights  of  the  assignee  of 
the  rent,  the  subsequent  acquisition  of  the  reversion  by  the  tenant 

12.  Dumell  v.  Brown,  65  Ga.  438,  16.  Stock  v.  Christie,  151  la.  238, 
38  Am.  Rep.  792.  130  N.  W.  1074,  36  L.R.A.(N.S.)  655. 

13.  Turbee  v.  Miller,  48  Conn.  347,  17.  Burden    v.     Thayer,    3    Mete. 
40  Am.  Rep.  177.    Generally  as  to  per-  (Mass.)  76,  37  Am.  Dec.  117. 

sons    liable    for    mesne    profits,    see  18.  See  Assignments,  vol.  2,  p.  636 

Ejkctmknt,  voL  9,  p.  940.  et  seq. 

14.  See  supra,  par.  266,  aa  to  dam-  19.  Burden    t.    Thayer,    3    Mete, 
ages  recoverable  for  breach  of  cove-  (Mass.)  76,  37  Am.  Dec.  117. 

nant  for  quiet  enjoyment.  20.  Ramsey  v.  Johnson,  8  Wyo.  476, 

16.  Conklin  v.   Smith,  7  Md.   107,  58  Pac.  755,  80  A.  S.  R.  948. 
63  Am.  Dec  416. 
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will  not  operate  by  way  of  merger  to  discharge  such  rents,  as  the 
right  to  the  rents,  the  reversion  and  the  leasehold  do  not  unite  in 
the  same  person.^  Likewise  a  rent  reserved  in  a  lease  in  fee  is  assign- 
able or  transferable  so  as  to  enable  the  assignee  or  transferee  to  pro- 
ceed in  his  own  name  for  its  recovery.* 

422.  Transfer  of  Reversion  Generally. — A  transfer  of  the  reversion 
does  not  carry  with  it  any  right  to  the  accrued  rents;  •  and  after  such 
a  transfer  the  landlord  may  still  recover  all  rents  theretofore  accrued.* 
Rents  to  accrue  in  future  are  not  an  inseparable  incident  to  the 
reversion  and  it  has  been  settled  from  an  early  date  that  the  landlord 
may  on  his  transfer  of  the  reversion  expressly  reserve  the  rents  there- 
after to  accrue.*  As  said  by  Coke  (Co.  Lit.  143a,  161b),  fealty  is  an 
incident  inseparably  annexed  to  the  reversion,  and  the  lessor  cannot 
grant  the  reversion  and  save  to  himself  the  fealty,  but  the  rent  he 
may  exc^t,  because  the  rent,  though  it  be  an  incident,  yet  is  not 
inseparably  incident*  On  the  other  hand,  it  is  well  settled  that  rent 
to  accrue  is  an  incident  to  and  accompanies  the  reversion  unless  sep- 
arated by  an  express  reservation,  and  therefore,  as  a  general  rule, 
upon  a  transfer  of  the  reversion  by  the  landlord  his  transferee  is 
entitled  to  receive  all  rent  thereafter  accruing.^  So  in  case  of  a  trans- 
fer of  the  reversion  in  a  part  of  the  premises  the  transfer  carries  with 
it  a  proportionate  part  of  the  rent;  such  a  transfer  in  no  sense  con- 

1.  Childs  V.  Clark,  3  Barb.  Ch.  (N.  1912C  1084,  L.R.A.1915B  234;  Dix^n 
Y.)  52,  49  Am.  Dec.  164  and  note.  As  v.  NiccoUs,  39  III.  372,  89  Am.  Dec. 
to  the  termination  of  leasehold  estate  312;  Miller  v.  Stagner,  3  B.  Mon. 
by  merger,  see  infra,  par.  619.  (Ky.)  58,  38  Am.  Dec.  178;  Martin  v. 

2.  Van  Rensselaer  v.  Hays,  19  N.  Martin,  7  Md.  368,  61  Am.  Dee.  364; 
7.  68,  75  Am.  Dec.  278.  Burden  v.  Thayer,  3  Mete.  (Mass.)  76, 

3.  Burden  v.  Thayer,  3  Mete.  37  Am.  Dec.  117;  Newall  v.  Wright,  3 
(Mass.)  76,  37  Am.  Dec.  117;  Bar-  Mass.  138,  3  Am.  Dec.  98 ;  Bed  v.  Bos- 
ber  V.  Watch  Hill  Fire  Dist.  36  R.  I.  ton  Car  Spring  Co.,  125  Mass.  157,  28 
236,  89  Atl.  1056,  Lil.A.1915C  245.     Am.  Rep.  216 ;  Eiseley  v.  Spooner,  23 

Note:  L.R.A.19i5C  219.  Neb.  470,  36  N.  W.  569,  8  A.  S.  R.  128 ; 

4.  Note:    L.R.A.1915C  229.  Mussey   v.   Holt,   24  N.   H.   248,   55 

5.  Dixon  V.  Niccolls,  39  111.  372,  89  Am.  Dec.  234;  Nellis  v.  Lathrop,  22 
Am.  Dec.  312;  Beal  v.  Boston  Car  Wend.  (Ky.)  121,  34  Am.  Dec.  285; 
Spring  Co.,  125  Mass.  157,  28  Am.  Johnston  v.  Smith,  3  Pen.  ft  W.  (Pa.) 
Rep.  216 ;  Eiseley  v.  Spooner,  23  Neb.  496,  24  Am.  Dec.  339 ;  Barber  v.  Watch 
470,  36  N.  W.  659,  8  A.  S.  R.  128;  Hill  Fire  Dist.,  36  R.  I.  236,  89  Atl. 
Childs  V.  Clark,  3  Barb.  Ch.  (N.  Y.)  1056,  L.R.A.1915C  245;  Moore  v.  Tur- 
52,  49  Am.  Dec.  164.  pin,  1  Speers  L.  (S.  C.)  32,  40  Am. 

Note :  L.R. A.1915C  229.  Dec.  589 ;  Riley  v.  Snyder,  1  Speers  L. 

6.  Beal  v.  Boston  Car  Spring  Co.,  (S.  C.)  272,40  Am.  Dec.  602;  Stem  v. 
125  Mass.  157,  28  Am.  Rep.  216.  Sawyer,  78  Vt.  5,  61  Atl.  36,  112  A. 

7.  Butt  V.  Ellett,  19  Wall.  544,  22  U.  S.  R.  890,  6  Ann.  Cas.  356;  Birch  v. 
S.  (L.  ed.)  183;  Blankenship  v.  Black-  Wright,  1  T.  R.  378,  1  Rev.  Rep.  223, 
well,  124  Ala.  355,  27  So.  551,  82  A.  15  Eng.  Rul.  Cas.  626. 

S.  R.  175;  Diepei) brock  v.  Luiz,  159       Notes:   100  Am.  Dec.  597;  L.R.A. 
Cal.    716,    115   Pac.    743,    Ann.    Cas.   1915C  216,  228. 
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stitutes  a  wrong  to  the  tenant  and  therefore  the  law  will  apportion 
the  rent.®  In  this  country  the  rule  seems  to  be  that  where  a  land- 
owner after  making  a  lease  for  a  term  of  years  makes  a  second  lease 
to  another  person  for  a  longer  term  to  commence  immediately,  this 
will  operate  as  a  grant  in  praesenti  vesting  in  the  second  lessee  the 
right  to  the  subsequently  accruing  rents  under  the  first  lease**  In 
England,  however,  the  rule  seems  to  be  that  if  the  second  lease  is 
not  under  seal  it  will  only  be  effectual  to  create  a  term  commencing 
in  possession  after  the  expiration  of  the  first  lease,  though  if  it  is 
under  seal  it  will  operate  as  a  transfer  of  the  reversion  and  as  an 
incident  the  rents  accruing  after  its  execution.^®  As  a  corollary  of 
the  above  principles,  a  landlord  after  a  transfer  of  the  reversion 
without  a  reservation  of  the  future  rents  has  no  right  to  recover  such 
rents. ^^  At  common  law  in  case  of  a  transfer  of  the  reversion  with- 
out a  reservation  of  rent  there  is  no  apportionment  of  the  rent  so 
as  to  entitle  the  grantor,  when  the  transfer  is  made  between  rent 
days,  and  the  rent  is  not  payable  in  advance,  to  recover  a  propor- 
tionate part  of  the  rent;  the  entire  rent  to  accrue  passes  in  such  a 
case  to  the  grantee.^^  But  some  statutes  change  this  rule  so  that 
when  a  transfer  of  the  reversion  takes  place  between  two  rent  days 
the  rent  is  apportioned  and  the  vendor  and  purchaser  each  receive 
the  rent  earned  while  he  was  the  owner  of  the  reversion.^*  It  is  not 
necessary  in  order  to  make  rent  incident  to  the  reversion  and  trans- 
missible with  it  that  it  should  be  payable  in  money,^^  and  where  rent 
is  payable  out  of  the  grain  raised,  if  the  landlord  sells  the  land,  the 
vendee  becomes  entitled  to  that  proportion  of  the  grain  growing  at- 
the  time  of  the  conveyance  which  the  landllord  would  have  been 
entitled  to  had  he  not  conveyed ;  *•  and  it  has  been  held  that  when 

8.  Nellis  v.  Lathrop,  22  Wend.  (N.  Dec.  339;  Moore  v.  Turpin,  1  Speers  L. 
Y.)  121,  34  Am.  Dec.  285;  Linton  v.    (S.  C.)  32,  40  Am.  Dec.  589. 

Hart,  25  Pa.  St.  193,  64  Am.  Dec.  691;  Note:  L.R.A.1915C  228. 

Swint  v.  McCalmont  Oil  Co.,  184  Pa.  12,  Anderson   v.    Robbins,   82   Me. 

St.  202,  38  Atl.  1021,  C3  A.  S.  R.  791.  422,  19  Atl.  910,  8  L.R.A.  568;  Martin 

Note:  L.R.A.1915C  223.  v.  Martin,  7  Md.  368,  61  Am.  Dec  364; 

9.  Benjamin  v.  Northwestern  Fire,  Whithed  v.  St.  Anthony,  etc,  Elevator 
etc.,  Ins.  Co.,  119  Minn.  27, 137  N.  W.  Co.,  9  N.  D.  224,  83  N.  W.  238,  81  A. 
183,  41  L.R.A.(N.S.)  395.  S.  R.  562,  50  L.R.A.  254;  Moore  v. 

Notes:    41  .L.R.A.(N.S.)    395;    15   Turpin,  1  Speers  L.   (S.  C.)   32,  40 

Eng.  Rul.  Cas.  367.                                   Am.   Dec  589;    Riley   v.    Snyder,   1 

10.  Neale  v.  Mackenzie,  1  M.  &  W.  Speers  L.  (S.  C.)  272,  40  Ahl  Dec. 
747,  2  Gale  174,  6  L.  J.  Exch.  263,  15   602. 

Eng.  Rul.  Cas.  359.  Note:  L.R.A.1915C  231. 

Notes:    41    L.R.A.(N.S.)  396;    15       IS.  Note:  L.R.A.1915C  231. 

Eng.  Rul.  Cas.  366.  14.  Johnston  v.  Smith,  3  Pen.  &  W. 

11.  Markland  v.  Crump,  18  N.   C.    (Pa.)  496,  24  Am.  Dec.  339. 

94,    27   Am.    Dec.    230 ;    Johnston    v.       15.  Johnston  v.  Smith,  3  Pen.  &  TV- 
Smith,  3  Pen.  &  W.  (Pa.)  496,  24  Am.    (Pa.)  496,  24  Am.  Dec.  339.    See  also 
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the  rent  is  payable  in  a  share  of  the  grain  crops  when  threshed,  a 
conveyance  of  the  reversion  will  carry  the  landlord's  right  to  the 
grain  though  the  crop  had  been  cut  and  stacked  at  the  time  of  the 
conveyance,  if  there  had  been  no  unreasonable  delay  in  the  thresh- 
ing.** A  legal  conveyance  of  the  reversion  is,  as  a  general  rule, 
necessary  to  transfer  the  right  to  rent  to  accrue,  and  it  has  been 
held  that  an  executory  contract,  in  consideration  of  a  present  part 
payment  and  certain  periodical  payments  to  be  made  in  the  future, 
to  convey  when  the  last  payment  is  made  does  not  entitle  the  pur- 
chaser to  rents  under  an  existing  lease  which  accrue  before  he  becomes 
entitled  to  possession.^'  On  the  other  hand^  a  bond  for  title  contain- 
ing no  stipulation  to  the  contrary  has  been  held  to  transfer  to  the 
vendee  the  possession  of  the  land  contracted  for,  thereby  entitling 
him  to  the  right  of  entry  and  enjoyment,  and  hence  to  the  rents 
and  profits  accruing  after  the  date  of  the  contract.^®  According  to 
some  decisions  rent  not  due  as  an  incident  to  the  reversion  passes 
with  it  to  the  assignee  in  bankruptcy  of  the  landlord,  as  against  his 
judgment  creditor  who  served  the  tenant  with  an  attachment  in 
execution,  after  which  and  before  the  rent  fell  due,  the  landlord  wa? 
decreed  a  bankrupt,  and  the  assignee  appointed.^' 

423.  Effect  of  Payment  to  Lessor  on  Liability  to  Transferee  of 
Reversion. — Until  notice  to  the  lessee  of  the  transfer  of  the  reversion, 
he  is  protected  in  the  payment  of  rents  as  they  accrue  to  his  lessor.'^ 
The  general  rule  seems  to  be  that  where  rent  is  paid  in  advance  of 
the  time  stipulated  in  the  lease  for  its  payment,  and  a  transfer  of  the 
reversion  takes  place  thereafter,  but  before  the  stipulated  time  for 
its  payment,  such  payment  does  not  protect  the  tenant  against  the 
claims  of  the  transferee  who  purchased  without  knowledge  of  the 
fact.*  But.  payment  to  the  lessor  of  rent  in  advance  will  protect 
the  tenant  against  the  claims  of  the  transferee  if  the  latter  had  notice 
of  such  payment  at  the  time  of  the  transfer.*  And  the  view  has  been 
taken  that  the  payment  of  rent  in  advance  being  a  valid  payment 
and  a  good  discharge  pro  tanto  from  the  claim  of  the  lessor  to  whom 
payment  is  made  is  also  a  good  bar  to  the  claim  of  a  grantee  of  the 
reversion,  irrespective  of  notice  of  such  payment,  as  in  such  a  case 
the  transferee  acquires  only  the  rights  of  his  grantor,  the  general 
doctrine  of  caveat  emptor  applying.*     Where  a  tenant  is  sued  for 

Martin  v.  Martin,  7  Md.  3C8,  61  Am.  20.  Burden    v.     Thayer,    3    Mete. 

Dec.  364.  (Mass.)  76,  37  Am.  Dec  117. 

16.  Dixon  V.  Niccolls,  39  DI.  372,  89  1.  Martin  v.  Martin,  7  Md.  368,  61 
Am.  Dec.  312.  Am.  Dec.  364. 

17.  In  re  Boyle,  154  la.  249,  134  N.  Note:  L.R.A.1915C  233. 
W.  590,  38  L.R.A.(N.S.)  420  and  note.  2.  Note:  L.R.A.1915C  233. 

18.  Note:  38  L.R.A.(N.S.)  421.  3.  Stone    v.    Patterson,    19    Pick. 

19.  Evans  v.  Hamrick,  61  Pa.  St.  19,  (Mass.)  476,  31  Am.  Dec.  156. 
100  Am.  Deo.  695. 
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rent  by  one  claiming  under  a  transfer  of  the  reversion,  he  may 
defend  in  order  to  protect  himself  against  double  payment  by  showing 
the  invalidity  of  the  transfer,  and  therefore  it  has  been  held  that  a 
tenant  of  an  execution  debtor  in  possession  may  raise  the  objection 
in  an  action  for  use  and  occupation  by  the  execution  creditor  that 
the  latter's  title  was  avoided  by  an  excess  in  value  of  the  land  set  off 
under  the  execution.* 

424.  Notes  Taken  for  Rent-^Though  notes  have  been  taken  by 
the  lessor  for  the  rents  to  accrue,  the  transfer  of  the  reversion  will 
nevertheless  carry  therewith  the  subsequently  accruing  rents  and  the 
notes  representing  the  same.  An  assignment,  however,  of  a  rent 
note  by  the  lessor  to  a  bona  fide  purchaser  for  value,  before  the 
transfer  of  the  reversion  by  him,  operates  as  a  severance  of  the  rent 
from  the  reversion,  and  hence,  in  such  cases,  the  rent  cannot  pass 
to  the  transferee  of  the  reversion.' 

425.  Mortgage  of  Reversion. — Wher^  the  common  law  doctrine  of 
a  mortgage  prevails,  that  is,  that  it  conveys  the  legal  title,^  a  mort- 
gagee of  land  taken  subject  to  a  lease  carries  the  reversion  so  as  to 
entitle  the  mortgagee  to  demand  payment  from  the  tenant  of  all 
subsequently  accruing  rents.  In  case  the  premises,  at  the  time  of 
the  mortgage,  are  under  lease  for  a  term  of  years,  the  mortgagee 
cannot  disturb  the  possession  of  the  lessee,  who  has  a  prior  title ;  and 
therefore  he  cannot  enter.  But  as  the  mortgage  transfers  the  rever- 
sion, to  which  the  rent  is  incident,  as  it  binds  the  whole  of  the  realty, 
of  which  the  rents  afterward  accruing  are  a  part,  he  may  give  notice 
of  his  right  to  the  lessee,  and  of  his  election  to  take  the  rents;  and 
then  the  lessee  becomes  bound  to  pay  the  rent  to  him  as  mortgagee.^ 
If,  however,  the  mortgagee  does  not  elect  to  take  the  rents  and  account 
for  them,  then,  in  analogy  to  the  right  of  a  mortgagee  in  fee  to  enter 
or  not,  at  his  election,  the  mortgagee  of  a  reversion  may  forbear  to 
give  notice  to  the  lessee ;  and  in  that  case,  the  lessee  will  be  protected 
in  paying  the  rent  to  the  mortgagor;  •  and,  as  between  the  mortgagor 
and  his  tenant,  the  former  will  be  entitled  to  demand  and  recover 
the  rents  until  the  mortgagee  asserts  his  rights  thereto.*  A  mortgagee 
acquires,  however,  no  right  to  rents  accrued  at  the  time  of  the  execu- 
tion of  the  mortgage;  the  rule  that  a  transfer  of  the  reversion  does 

4.  Pickett  V.  Breckenridge,  22  Pick.  v.  Wright,  3  Mass.  138,  3  Am.  Dee.  98. 
(Mass.)  297,  33  Am.  Dec.  745.  Note:  37  Am.  Dec.  121. 

5.  Note:  L.R.A.1915C  230.  8.  Burden     v.     Thayer,     3     Mete. 
As  to  the  general  rights  of  hona  fide    (Mass.)  76,  37  Am.  Dec.  117;  Newall 

holders  of  commercial  paper,  see  Bills  v.  Wrigl.t,  3  Mass.  138,  3  Am.  Dec.  98. 
AND  Notes,  vol.  3,  p.  979  et  seq.  9.  Newall  v.  Wright,  3  Mass.  138,  3 

6.  See  Mortgages.  Am.  Dec.  98 ;  Fontaine  v.  Schulenhurg, 

7.  Burden     v.     Thayer,     3     Mete,   etc..  Lumber  Co.,  109  Mo.  55, 18  S.  W. 
(Mass.)  76,  37  Am.  Dec.  117;  Newall   1147,  32  A.  S.  R.  648. 
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not  carry  the  accrued  rents  is  fully  applicable  in  such  a  case.*^.  If 
the  rule  prevails  that  a  mortgage  is  merely  a  security,  it  will  nol; 
operate  as  a  transfer  of  the  reversion  so  as  to  confer  upon  the  mort- 
gagee any  right  to  the  rents,  and  the  rights  of  the  original  parties 
are  not  affected  by  a  judgment  of  foreclosure,  the  lessor  retaining 
the  right  to  all  rents  which  accrue  until  by  the  terms  of  the  decree 
the  purchaser  is  entitled  to  possession.^^ 

426.  Execution  and  Judicial  Sales. — ^Where  a  lease  is  made  by  a 
judgment  debtor,  after  the  judgment  has  attached  as  a  lien  on  the 
land,  and  provides  for  the  payment  of  rent  in  advance,  if  the  pur- 
chaser at  the  execution  sale  disaffirms  the  lease  he  is  not  entitled  to 
recover  any  rent  from  the  lessee,  as  the  relation  between  them  is  not 
that  of  landlord  and  tenant.^'  On  the  other  hand,  if  the  purchaser 
affirms  the  lease,  under  a  right  given  him  in  some  jurisdictions  to 
do  so,  he  is  entitled  to  all  subsequently  accruing  rents.**  In  the 
latter  case,  however,  it  has  been  held  that  the  payment  of  rent  in 
advance  in  pursuance  of  the  terms  of  the  lease  will  be  valid  and 
binding  upon  him.^*  On  the  other  hand,  it  has  been  held  that  the 
right  of  a  purchaser  under  a  judgment  rendered  before  the  making 
of  the  lease  to  the  rents  accruing  after  his  title  has  become  perfected 
is  not  affected  by  the  lessor's  drawing  orders  upon  the  tenant  on 
account  of  the  rent  not  yet  due,  which  orders  had  been  accepted  by 
the  tenant.*'  Where  the  execution  sale  is  made  subject  to  an  out- 
standing lease,  it  does  not  affect  the  estate  of  the  tenant,  but  it  oper- 
ates as  a  transfer  of  the  reversion  and  is  given  the  same  effect  as  a 
voluntary  transfer  by  the  landlord,  and  carries  as  an  incident  to 
the  reversion  the  subsequently  accruing  rents.**    So  if  a  tenant  with 

10.  Burden  v.  Thayer,  3  Mete,  places  its  decision  on  the  ground  that 
(Mass.)  76,  37  Am.  Dec.  117.  See  the  rights  of  the  purchaser  are  to  be 
supra,  par.  422,  as  to  the  effect  of  determined  as  though  he  succeeded  to 
the  transfer  of  the  reversion  on  accrued  the  rights  of  the  landlord  as  of  the  time 
rents.  of  the  rendition  of  the  judgment  and 

11.  Note:  53  Am.  Dec.  379.  could  not  therefore  be  prejudiced  by 

12.  Martin  v.  Martin,  7  Md.  368,  61  the  subsequent  acts  of  the  landlord,  and 
Am.  Dec.  364;  Farmers,  etc.,  Bank  v.  that  the  person,  in  whose  favor  the 
£ge,  9  Watts  (Pa.)  436,  36  Am.  Dec.  orders  were  drawn  as  assignee  of  so 
130.  much  of  the  rent  occupied  no  better 

13.  Martin  v.  Martin,  7  M  \  368,  61  position  as  against  the  purchaser  than 
Am.  Dec.  364;  Farmers,  etc..  Bank  v.  the  landlord  himself  would  if  the  or- 
£ge,  9  Watts  (Pa.)  436,  36  Am.  Dec.  ders  had  not  been  given. 

130.  16.  Butt  V.  EUett,  19  Wall  183,  22 

14.  Farmers,  etc.,  Bank  v.  Ege,  9  U.  S.  (L.  ed.)  183;  Martin  v.  Martin, 
Watts  (Pa.)  436,  36  Am.  Dec.  130.         7  Md.  368,  61  Am.  Dec.  364;  Moore  v. 

16.  Martin  v.  Martin,  7  Md.  368,  61  Turpin,  1  Speers  L.  (S.  C.)  32,  40 
Am.  Dec.  364.  The  court,  however,  in  Am.  Dec.  589;  Riley  v.  Snyder,  1 
this  case  recognizes  that  if  the  pur-  Speers  L.  (S.  C.)  272,  40  Am.  Dee. 
ehaser  had  been  an  ordinary  grantor  of   602. 

the  reversion  his  rights  would  have  been  Notes :  61  Am.  Dec.  370 ;  100  Am. 
limited  to  those  of  the  landlord,  and   Dec.  597. 
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notice  of  the  sheriflf's  sale  voluntarily  pays  rent,  accruing  since  the 
sale,  to  the  landlord  he  is  not  thereby  discharged  from  paying  such 
rent  to  the  purchaser.*'  The  purchaser  acquires  no  rights  to  the 
rents  until  his  title  is  perfected,*®  and  where  an  execution  debtor  is 
entitled  to  the  rents  and  profits  of  the  land  sold  until  the  expiration 
of  the  period  of  redemption,  the  purchaser  acquires  no  right  to  rents 
accruing  on  the  lease  between  the  date  of  the  sale  and  the  date  of 
redemption.*'  If  a  lessor  redeems  from  the  execution  sale,  his  posi- 
tion as  landlord  is  reinstated,  and  he  then  becomes  entitled  to  recover 
rents  accruing  after  the  sale  and  not  paid  by  the  lessor  to  the  pur- 
chaser, but  he  will  have  no  claim  against  the  lessee  for  rents  falling 
due  after  the  sale  and  paid  to  the  purchaser.*® 

427.  Life  Estate  Subject  to  Lease. — By  the  common  law,  the  right 
to  receive  accruing  rent,  which  would  have  been  payable  to  a  life 
tenant,  who  took  his  estate  subject  to  a  prior  lease  for  a  term,  passes 
to  the  reversioner  in  case  of  the  death  of  such  tenant  before  rent 
day.  In  such  a  case,  wherever  the  reversion  goes,  whether  to  the 
original  lessor,  or  his  grantees  or  descendants,  the  accruing  rent,  from 
the  rent  day  next  antecedent  to  the  death  of  the  life  tenant,  follows 
without  apportionment.  If  the  estate  of  the  life  tenant  terminates 
intermediate  rent  days,  or  before  any  rent  has  become  due,  the  accru- 
ing rent  becomes  an  incident  of  and  is  annexed  to  the  estate  of  the 
reversioner.  Whoever  owns  the  reversion  when  the  rent  falls  due  is 
entitled  to  receive  the  whole  sum,  unless  it  is  otherwise  provided  by 
contract  or  statute.*  And  in  such  a  case  where  the  owner  of  the  life 
estate  died  on  the  day  the  rent  was  payable  but  before  it  was  paid, 
the  remainderman  and  not  the  personal  representative  of  the  owner 
of  the  life  estate  was  held  entitled  to  the  rent,  as  it  was  not  com- 
pletely due  when  the  life  estate  terminated  and  therefore  belonged 
to  the  remainderman  as  an  incident  to  the  reversion.*  The  statute 
of  11  Geo.  II,  ch.  19,  very  generally  re-enacted  or  adopted  as  in 
force  in  this  country,  providing  for  the  recovery  by  the  executor  or 
administrator  of  a  proportionate  part  of  the  rent  when  his  decedent 
had  a  life  estate  in  land  and  demised  for  a  term  of  years  but  died 
between  rent  days,  did  not  alter  this  rule,  as  the  position  of  a  life 
tenant  in  an  estate  which  is  subject  to  an  outstanding  lease  is  entirely 
different* 

17.  Riley  ▼.   Snyder,  1   Speeni  L.  1.  Watson  v.  Penn,  108  In<L  21,  8 
(6.  C.)  272,  40  Am.  Deo.  602.  N.  E.  636,  58  Am.  Rep.  26. 

18.  Conklin  v.   Smith,  7  Ind.  107,  Notes :  40  L.R.  A.  321  et  seq. ;  L JL A. 
63  Am.  Dec.  416.  1915C  23L 

19.  Kaston  v.  Pazton,  46  Ore.  308,  2.  Note:  Ann.  Cas.  1912D  388. 

80  Pac.  209,  114  A.  S.  R.  87L  3.  Watson  v.  Penn,  108  Ind.  21,  8 

Note :  L.R.A.1915C  231.  N.  E.  636,  58  Am.  Rep.  26. 

20.  Russell   v.   Fabyan,   28   N.  H.       Notes:   40  L.R.A.  326;  27  L.R.A. 
543,  61  Am.  Dec  629.  (N.S.)  45L 
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428.  Death  of  Lessor. — The  right  to  accruing  rents  being  an  inci- 
dent attached  to  the  reversion,  and  since  the  real  estate  of  a  decedent 
passes  to  the  heirs  and  not  to  his  personal  representatives,  upon  the 
death  of  a  landlord  the  rents  accruing  after  his  death^  in  case  the 
reversion  is  an  estate  in  fee,  passes  with  the  reversion  to  the  heirs 
in  the  absence  of  statutory'  provision  to  the  contrary.*  And,  where 
the  lessor  dies  on  the  day  the  rent  falls  due,  since  tLj  tenant  has 
the  whole  of  the  day  in  which  to  make  payment,'  the  rent,  if  not 
paid,  passes  to  the  heirs  as  other  unaccrued  rent.^  An  exception  to 
the  rule  as  to  unaccrued  rents  occurs  when  the  lessor  receives  a  note, 
or  other  obligation,  independent  of  the  lease,  to  secure  the  payment 
of  rent.  Some  of  the  authorities  hold  that  by  this  means  the  obliga- 
tion to  pay  rent  is  separated  from  the  estate,  and  does  not  follow  the 
reversion,  upon  the  death  of  the  lessor  before  the  obligation  falls 
due,  but  the  right  thereto  remains  in  his  personal  representatives.^ 
As  regards  rents  accrued  at  the  time  of  a  landlord's  death,  his  heirs 
acquire  no  rights  thereto ;  such  unpaid  rents  constitute  personal  prop- 
erty and  pass  with  the  other  personal  estate  to  the  personal  repre- 
sentatives of  the  decedent.®  If  the  reversion  of  a  landlord  is  personal 
property,  as  in  case  of  a  sublease  by  a  tenant  for  years,  it  passes  to 
the  personal  representatives  of  the  landlord,  and  with  it  not  only  the 
accrued  rents  but  also  the  rents  to  accrue,®  and  if  freehold  and  lease- 
hold premises  are  demised  at  an  entire  rent,  upon  the  death  of  the 
lessor,  the  rent  must  be  apportioned  as  matter  of  law,  since  the  free- 
hold goes  to  his  heirs  and  the  leasehold  to  his  personal  representa- 
tives.*®   In  case  of  a  devise  of  the  reversion  this  carries  as  an  inci- 

4.  Smith  V.  Wiley,  22  Ala.  396,  58  Rep.  646;  Combs  v.  Young,  4  Yerg. 

Am.    Dee.    262;    Teasley   v.    Bradley,  (Tenn.)  218,  26  Am.  Dec.  225. 

110  Ga.  497,  35  S.  E.  782,  78  A.  S.  R.  Notes:  19  Am.  Dec.  642;  40  L.R.A. 

113;  Smith  v.  McConnell,  17  111,  135,  321  et  seq. 

63  Am.  Dec.  340;  Dixon  v.  Niccolls,  5.  See  infra,  par.  436,  as  to  when 

39  111.  372,  89  Am.  Dec.  312;  Rubot-  rent  is  payable. 

torn  V.  Morrow,  24  Ind.  202,  87  Am.  6.  Ordway  v.  Remington,  12  R.  I. 

Dec.  324;  Watson  v.  Penn,  108  Ind.  319,  34  Am.  Rep.  646. 

21,  8  N.  E.  636,  58   Am.  Rep.  26;  Note:  Ann.  Cas.  1912D  388. 

Sliawhan  v.  Long,  26  la.  488,  96  Am.  7.  Watson  v.  Penn,  108  Ind.  21,  8 

Dec.  164;  Atchison  v.  Lindsay,  6  B.  N.  E.  636,  58  Am.  Rep.  26. 

Mon.    (Ky.)    86,   43   Am.   Dec.    153;  8.  Welles  v.  Cowles,  4  Conn.  182, 

Martin  v.  Martin,  7  Md.  368,  61  Am.  10  Am.  Dec.  115;  Teasley  v.  Bradley, 

Dec.    364;    Walsh    v.    Packard,    165  110  Ga.  497,  35  S.  E.  782,  78  A.  S.  R. 

Mass.  189,  42  N.  E.  577,  52  A.  S.  R.  113;  Watson  v.  Penn,  108  Ind.  21,  8 

508.  40  L.R.A.   321;    Conger  v.   At-  N.  E.  636,  58  Am.  Rep.  26;  Martin  v. 

wood,  28  Ohio  St.  134,  22  Am.  Rep.  Martin,  7  Md.  368,  61  Am.  Dec.  364. 

362;  McCoy  v.  Scott,  2  Rawle  (Pa.)  Note:  40  L.R.A.  321  et  seq. 

222,  19   Am.  Dec.   640;   Johnston  v.  9.  Note:  40  L.R.A.  339  et  seq. 

Smith,  3  Pen.   &   W.    (Pa.)    496,  24  10.  Swint   v.    McCalmont    Oil    Co., 

Am.  Dec.  339 ;  Burr  v.  Sim,  1  Whart.  184  Pa.  St.  202,  38  Atl.  1021,  63  A. 

(Pa.)   252,  29  Am.  Dec.  48;  Ordway  S.  R.  79L 
V.  Remington,  12  rj.  I.  319,  34  Am. 
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dent  thereto  the  rents  accruing  after  the  death  of  the  testator,  and 
such  rents  do  not  pass,  as  against  the  devise,  under  a  bequest  to  an- 
other of  the  personal  property  of  the  testator,  including  all  notes 
and  accounts  not  due  at  the  time  of  his  death.^*  Where  a  widow  is 
entitled  to  dower  in  lands  subject  to  a  Ijsase,  and  so  occupied  when 
her  dower  is  set  off  to  her,  her  position  is  that  of  an  assignee  of  a 
part  of  the  reversion,  and  she  is  entitled  to  a  proportionate  part  of 
the  rent  thereafter  accruing.**  In  some  jurisdictions  power  is  con- 
ferred upon  the  executor  or  administrator  of  a  landowner  under 
certain  circumstances  not  only  to  lease  the  decedent's  land  and  receive 
the  rents,**  but  he  is  also  given  the  right  to  intercept  and  hold,  for 
the  purpose  of  paying  the  debts  of  the  estate,  rents  accruing  upon 
leases  executed  by  the  decedent  or  held  by  the  decedent  subject  to  a 
lease.**  At  common  law  where  the  landlord  dies  between  rent  days, 
the  rent  not  being  payable  in  advance,  there  is  no  apportionment  of 
rent  as  to  time,  and  the  heirs  of  the  decedent  succeed  to  the  right 
to  all  of  the  rent  accruing  after  the  decedent's  death ;  **  but  in  some 
jurisdictions  statutes  have  been  enacted  providing  for  the  apportion- 
ment of  such  rents  as  to  time,  as  between  the  heirs  and  the  personal 
representatives  of  the  decedent.** 

429.  Attorniiient. — At  the  common  law,  in  accordance  with  the 
feudal  idea  of  a  personal  relation  between  landlord  and  tenant  that 
could  not  be  dissolved  without  mutual  consent,  a  transferee  of  the 
lessor  was  not  allowed  to  maintain  an  action  for  rent  against  the 
tenant  without  an  attornment.*'  By  statute  32  Hen.  VIII,  c.  34, 
the  tenant  is  made  liable  to  pay  his  rent  to  the  transferee  without 
attornment.  It  is  held,  however,  that  this  statute  applies  only  to 
demises  by  deed.**    But  by  statute  4  Anne,  c.  16,  sec  9,  a  grant  of 

11.  Watson  y.  Penn,  108  Ind.  21,  8   mines,   if  any  were   opened   on    lier 
N.  E.  636,  58  Am.  R^p.  26.  lands,  after  which  she  should  receive 

12.  Priddy  v.  Griffith,  150  111.  560,   the  royalty  fixed  in  the  lease. 

37  N.  E.  999,  41  A.  S.  R.  397.  In  13.  See  supra,  par.  67,  as  to  the 
this  case  a  lease  of  coal  lands  confer-  general  power  of  an  executor  or  ad- 
ring  mining  rights  and  fixing  the  ministrator  to  lease  his  decedent's 
royalty  to  be  paid  for  coal  taken  out  land. 

also   provided   that,   until   the   mines  14.  In  re  Porter,  129   Cal.  86,  61 

should  be  opened,  the  lessee,  or  its  sue-  Pac.  659,  79  A.  S.  R.  78. 

cessor  or  assigns,  should  pay  on  the  Note:  40  L.RA.  321  et  seq. 

first  day  of  January  to  the  lessor,  or  15.  Note :  40  L.R.A.  321  et  seq.   See 

those  succeeding  to  his  rights,  one  dol-  infra,  par.  445,  as  to  the  apportion- 

lar  per  acre  of  the  tract  leased.    It  ment  of  rent  as  to  time  generally, 

was  held  that,  under  the  terms  of  this  16.  Note :  40  L.R.A.  321  et  seq. 

lease,  the  one  dollar  per  acre  should  17.  Burden    v.    Thayer,    3    Mete, 

be  treated  as  the  annual  rental  for  (Mass.)  76,  37  Am.  Dec.  117;  Mussey 

lands,   and   not  mines,  and  that   the  v.  Holt,  24  N.  H.  248,  55  Am.  Deo. 

widow  of  the  lessor  was  entitled  to  234. 

such  rental   after  the  assignment  of  18.  Mussey  v.  Holt,  24  N.  H.  248, 

her  dower  and  until  the  opening  of  55  Am.  Dec.  234. 
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the  reversion  is  good  and  eflFectual  without  attornment  though  the 
lease  was  not  under  seal.^'  In  this  country  statutes  of  similar  import 
have  been  enacted,  or  the  principle  of  the  English  statutes  has  been 
adopted  as  a  part  of  our  common  law,  and  attornment  is  now  held 
unnecessary  to  enable  a  transferee  of  the  reversion  to  recover  the 
subsequently  accruing  rents.'® 

Amount,  Place,  and  Time  of  Payment 

430.  Amount  of  Rent  Generally. — ^Where  the  lease  stipulates  as  to 
the  amount  of  the  rent  to  be  paid  it  of  course  controls.^  In  leases 
of  mines,  especially  where  the  rent  is  a  royalty  upon  the  amount  of 
ore,  etc.,  taken  out,  provision  is  often  made  for  a  minimum  rent  if 
the  royalty  does  not  amount  to  a  certain  sum,  and  such  a  provision 
is  valid  and  enforceable ; '  and  the  lessee  has  been  held  entitled  to 
recover  the  minimum  rent  thus  provided  for  though  the  mines  could 
not  be  worked  without  a  loss.'  Where  the  lessee  covenants  to  pay 
as  rent  a  certain  royalty  on  the  amount  of  ore  taken  out,  but  is  at 
liberty  to  substitute  an  annual  sum  at  his  election  to  be  made  at  the 
end  of  the  first  year,  and  further  covenants  to  take  out  and  pay  for 
a  minimum  amount  of  ore  each  year,  it  has  been  held  that  the  cove- 
nant to  take  and  pay  for  the  number  of  loads  at  the  price  specified 
becomes  positive,  absolute,  and  indefeasible,  if  no  substitution  is  in 
fact  made.*  It  is  generally  recognized  that  a  covenant  that  the  lessor 
is  to  be  supported  by  the  lessee  as  full  or  part  payment  for  the  use 
of  the  premises  is  of  a  personal  nature  and  ends  with  the  death  of  the 
lessor,  and  therefore  that  the  lessee  cannot  be  required  after  the  death 
of  the  lessor  to  pay  a  sum  equal  to  the  reasonable  value  of  the  lessor's 
maintenance  for  that  portion  of  the  term  remaining  after  his  death.* 
Ordinarily,  in  case  of  a  lease  of  farming  land  for  an  entire  rent,  the 
lessee  is  not  entitled  to  a  reduction  of  the  rent  because  of  a  slight 
shortage  in  the  estimated  amount  of  the  acreage,  though  it  will  be 
otherwise  if  the  rental  is  fixed  on  the  basis  of  the  acreage  and  there 
is  a  material  shortage ;  •  and  so  one  who  leases  for  agricultural  pur- 

19.  Burden    v.     Thayer,    3    Mete.  U.  S.  (L.  ed.)  1215;  Fisher  v.  Milli- 
(Mass.)  76,  37  Am.  Dec.  117;  Mussey  ken,  8  Pa.  St.  Ill,  49  Am.  Dec.  497. 
V.  Holt,  24  N.  H.  248,  65  Am.  Dec  3.  Lehigh  Zinc,  etc.,  Co.  v.  Bamford, 
234.  150  U.  S.  666,  14  S.  Ct.  219,  37  U.  S. 

20.  Burden    v.    Thayer,    3    MeU.  (L.  ed.)  1215. 

(Mass.)  76,  37  Am.  Dec.  117.  4.  Fisher  v.  Milliken,  8  Pa.  St.  Ill, 

Note:  37  Am.  Dec.  121.  49  Am.  Dee.  497. 

See  supra,  par.  120.  6.  In  re  Shean,  38  Utah  492,  114 

1.  Lindeke  v.  McArthur,  126  Minn.  Pac.   131,  Ann.   Cas.   1913B  547,  33 
1,  145  N.  W.  399,  Ann.  Cas.  1915C  L.R.A.(N.S.)  347. 

600.  Notes:  23   L.R.A.  708;   33  L.R.i».. 

2.  Lehigh   Zinc,  etc.,   Co.  v.  Bam-    (N.S.)  347;  Ann.  Cas.  1913B  651. 
ford,  150  U.  S.  665,  14  S.  Ct.  219,  37      6.  Note:     36     L.R.A.(N.S.)      556. 
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poses  a  tract  of  land  estimated  to  contain  about  a  certain  number  of 
acres,  for  a  gross  rental  calculated  upon  the  estimated  acreage,  cannot 
claim  a  deduction  of  rent  because  he  cannot  utilize  every  acre,  on 
account  of  a  railroad  right  of  way  across  the  property,  if  the  short- 
age is  a  comparatively  small  amount.'  Where  one  leases  premises 
to  the  government  and  the  lease  contains  the  clause  that  the  rent 
should  not  be  paid  until  an  appropriation  for  its  payment  is  made 
by  Congress,  he  cannot  recover  for  rent  beyond  the  amount  appro- 
priated by  Congress.® 

431.  Reduction  or  Increase  of  Rent. — ^As  a  general  rule  a  volun- 
tary agreement  of  a  lessor  made  during  the  term  to  reduce  the  rent 
stipulated  for  in  the  lease  is  invalid  and  unenforceable;  such  agree- 
ment, to  be  valid  and  enforceable  in  so  far  as  it  remains  unexecuted, 
must  be  supported  by  a  new  consideration.^  But  it  is  held  that  if  the 
lessor  orally  agrees  to  reduce  the  rent,  and  to  accept  a  less  sum  than 
stipulated  for  and  such  agreement  is  carried  out  for  a  number  of 
years  by  the  payment  by  the  tenant  and  the  acceptance  by  the  lessor 
of  such  rent  as  reduced,  and  the  giving  of  the  receipts  therefor  as  in 
full  of  all  rent  to  the  date  of  said  receipts,  the  lessor  will  be  regarded 
as  having  made  a  valid  gift  to  the  tenant  of  the  difference  between 
the  rent  paid  and  that  stipulated  for  in  the  lease,  and  cannot  recover 
of  the  latter  the  amount  so  given  him.*^  If  the  agreement  of  the 
lessor  to  reduce  the  amount  of  rent  is  based  on  a  valuable  considera- 
tion it  is  valid  and  enforceable,  and  so  it  has  been  decided  that  an 
executed  oral  agreement  by  a  lessee  with  his  lessor  to  take  a  partner 
in  his  business,  and  borrow  money  and  put  it  into  the  business,  pro- ' 
vided  the  lessor  will  reduce  the  rent,  forms  a  good  consideration  for 
the  lessor's  promise  to  reduce  the  rent.**  An  agreement  by  a  tenant 
to  pay  increased  rent  made  during  the  term  must  be  supported  by 
some  new  consideration  to  be  enforceable  against  him.'* 

432.  Appraisals  to  Fix  Rent  Generally. — Leases  sometimes  provide 
for  fixing  the  amount  of  rent  by  third  persons  to  be  appointed  by 
the  parties,  and  this  being  a  provision  which  the  parties  have  the 
right  to  make  is  binding  upon  them.*'    So  also,  especially  in  leases 

This  is  the  general  rale   applied  in  458,  17  A.  S.  R.  638,  8  L.R.A.  257. 
case  of  a  sale  of  lands.     See  Vendor       10.  McKenzie  v.  Harrison,  120  N. 

AND  PuBCHASEB.  Y.  260,  24  N.  E.  458, 17  A.  S.  R.  638, 

7.  Stock   V.   Christie,   151  la.   238,  8  L.R.A.   257,  distinguishing  Coe  v. 
130  N.  W.  1074^36  L.R.A.(N.S.)  555.  Hobby,  72  N.  Y.  141,  28  Am.  Rep. 

8.  Bradley  v.  United  States,  98  U.  120. 

S.  104,  25  U.  S.  (L.  ed.)  105.     As  to       11.  Hastings  v.  Lovejoy,  140  Mass. 

claims  against  the  federal  government  261,  2  N.  E.  776,  54  Am.  Rep.  462. 
generally,  see  United  States.  12.  Smith  v.   Kerr,  108  N.  Y.  31, 

9.  Coe  V.  Hobby,  72  N.  Y.  141,  28  15  N.  E.  70,  2  A.  S.  R.  362. 

Am.  Rep.  120.  See  also  McKenzie  v.  13.  Stose  v.  Heissler,  120  HI.  433, 
Harrison,   120  N.   Y.   260,  24  N.  E.   11  N.  E.  161,  60  Am.  Rep.  563. 
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for  a  long  period  of  time,  provision  is  frequently  made  for  fixing 
the  amount  of  rent  for  different  periods  of  the  lease  by  an  appraise- 
ment of  the  demised  premises  by  third  persons  to  be  appointed  by 
the  partia?,  the  usual  provision  being  that  the  rent  shall  be  a  certain 
percentage  of  the  appraised  value  of  the  premises.**  A  provision  of 
this  class  i^  not  a  submission  to  arbitration,  as  it  does  not  relate  to 
the  determination  of  any  existing  dispute.**  In  determining  whether, 
in  a  lease  of  a  city  lot,  a  provision  for  a  periodical  appraisement  of 
the  "demised  premises"  as  a  basis  for  fixing  the  rent  referred  to  the 
entire  lot,  or  only  to  the  portion  of  which  the  lessee  had  the  exclu- 
sive possession  (certain  rights  to  a  part  of  the  lot  having  been  retained 
by  the  lessor),  the  court  is  not  governed  alone  by  the  rules  applicable 
to  exceptions  and  reservations  in  leases,  but  will  proceed,  as  in  the 
case  of  the  construction  of  other  contracts,  to  ascertain  and  give  effect 
to  the  intention  of  the  parties.'*  When  the  demised  premises  have 
been  augmented  by  accretions  since  the  making  of  the  lease,  these 
are  to  be  taken  into  consideration  in  the  appraisal.*'  If  the  apprais- 
ers, where  a  unanimous  decision  is  required,  are  unable  to  agree,  the 
lessor  may  recover  a  reasonable  rent  for  the  period  in  question,  pay- 
able presumably  at  like  times  and  in  like  manner  as  provided  in  the 
lease  for  the  first  part  of  the  term.*® 

433.  Requisites  and  Validity  of  Appraisal. — The  rules  governing 
an  appraisal  to  fix  rent  are  not  the  same  as  the  rules  governing  arbi- 
trations proper. *•  Where  the  lease  provides  in  general  terms  for  the 
appointment  of  three  persons  to  make  the  appraisement,  one  to  be 
appointed  by  each  party  and  the  third  to  be  appointed  by  the  two 
selected  by  the  parties,  it  has  been  held  that  the  parties  must  choose 
indifferent  persons;  though  it  is  not  stated  in  express  words  that  the 
appraisers  shall  be  "disinterested,"  "impartial,"  or  "indifferent"  per- 
sons, still,  in  the  absence  of  anything  to  manifest  a  contrary  inten- 
tion, this  must  be  presumed.*^    But  an  appraiser  is  not  disqualified 

14.  Note:  47  L.R.A.(N.S.)   387.  that  the  entire  lot  should  be  appraised, 

15.  Norton  v.  Gale,  95  111.  533,  35  and  not  that  the  appraisement  should 
Ara.  Rep.  173;  Stose  v.  Heissler,  120  exclude  a  portion  of  the  lot  as  to 
Til.  433,  11  N.  E.  161,  60  Am.  Rep.  which  the  lessor  had  reserved  certain 
503.    As    to   the   distinction    between  rights. 

-appraisement  and  arbitration  general-  17.  Note:  58  L.R.A.  210.     As  to  the 

ly,  see  Arbitration  and  Award,  vol.  right  of  the  lessee  to  accretions,  see 

2,  p.  352.  supra,  par.  209. 

16.  Chicago  Auditorium  Ass'n  v.  18.  Stose  v.  Heissler,  120  HI.  433, 
Fine  Arts  Bldg.  Corporation,  244  111.  11  N.  E.  161,  60  Am.  Rep.  503. 

532,  91  N.  E.  665,  18  Ann.  Cas.  253,  19.  Chicago    Auditorium    Ass'n    v. 

wherein  also  the  evidence  is  considered  Fine  Arts  Bldg.  Corporation,  214  III. 

and  held  sufficient  to  show  that  a  pro-  532,  91  N.  E.  665,  18  Ann.  Cas.  253. 

vision  in  a  lease  of  a  city  lot  for  fix-  20.  Pool  v.  Hennessey,  39  la.  192, 

ing  the  rent  by  a  periodical  appraise-  18 -Am.  Rep.  44. 
rnent  of  the  "demised  premises"  meant 
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because  be  owns  property  in  tbe  immediate  neighborhood.^  It  has 
been  held  that  where  one  of  the  parties  appointed  his  brother  and 
business  manager  his  appraiser^  who  without  any  knowledge  on  the 
part  of  the  other  party  of  his  appointment  proceeded  together  with 
the  appraiser  appointed  by  such  other  party  to  make  an  appraise- 
ment, a  court  of  equity  will  grant  relief  from  and  set  aside  the  appraise- 
ment so  made.*  According  to  some  authorities,  however,  an  objec- 
tion to  the  competency  of  an  appraiser,  if  known  at  the  time  of  the 
hearing  before  the  appraisers  and  not  made  at  that  time,  is  waived, 
and  cannot  afterwards  be  raised  in  a  proceeding  to  set  aside  the 
appraisement.*  The  appraisers  are  not  necessarily  required  to  hear 
evidence  as  to  the  value  of  the  premises  which  one  of  the  parties 
may  desire  to  submit,  and  then-  refusal  to  do  so  will  not,  if  the  apprais- 
ers act  in  good  faith,  invalidate  the  appraisal;  this  has  been  held  to 
be  so  where  the  lease  provided  that  the  appraisers  shall  upon  their 
appointment  "at  once  proceed  to  appraise"  the  value  of  the  demised 
premises.*  Where  a  hearing  is  given  the  parties  by  the  appraisers, 
though  it  was  not  required  by  the  terms  of  the  lease,  the  appraisers 
are  not  required  to  base  their  appraisal  upon  the  evidence  then  intro- 
duced as  the  only  source  of  information  to  aid  them  in  arriving  at  a 
conclusion  as  to  the  value  of  the  property.'  While  it  is  the  general 
rule  that  in  case  of  submissions  to  arbitration,  the  arbitrators  must 
give  due  notice  of  their  meetings  to  the  parties  to  render  the  award 
valid,*  notice  of  the  meeting  of  the  appraisers  to  fix  rent  is  not  neces- 
sary unless  a  requirement  for  notice  is  contained  in  the  lease,  or 
some  provision  giving  the  parties  the  right  to  be  heard,  as  this  is 
not  an  arbitration.  And,  since  neither  party  would  have  been  entitled, 
as  a  matter  of  right,  to  introduce  witnesses,  or  to  be  heard,  by  him- 
self or  counsel,  on  the  question  of  the  value  of  the  property,  it  is 
quite  clear  that  neither  is  entitied  to  notice,  for  it  cannot  be  that 
a  party  is  entitled  to  a  notice  which  will  enable  him  to  exercise  no 
right  or  privilege.'  Where  provision  is  made  for  the  appointment 
of  three  persons  to  fix  the  rent,  it  has  been  held  that  their  decision 
must  be  unanimous  as  in  case  of  arbitrations  proper,  and  therefore 
that  a  decision  of  a  majority  is  not  binding,*,  but  of  course  the 
parties  may  provide  for  a  binding  decision  to  be  made  by  a  majority.* 

1.  Chicago  Auditorium  Ass'n  v.  Fine  Arts  Bldg.  Corporation,  244  111. 
Fine  Arts  Bldg.  Corporation,  244  111.  532,  91  N.  E.  665,  18  Ann.  Cas.  253. 
532,  91  N.  E.  665,  18  Ann.  Cas.  253.  6.  See    Arbitration    and    Award, 

2.  Pool  V.  Hennessey,  39  la.  192,  vol.  2,  p.  379. 

18  Am.  Rep.  44.  7.  Norton  v.  Gale,  95  HI.  533,  35 

8.  Chicago    Auditorium     Ass'n     v.  Am.  Rep.  173. 

Fine  Arts  Bldg.  Corporation,  244  III.  8.  Stose  v.   Heissler,   120  111.  433, 

532,  91  N.  E.  665,  18  Ann.  Cas.  253.  11  N.  E.  161,  60  Am.  Rep.  563. 

4.  Norton  v.  Gale,  95  111.  533,  35  9.  Chicago     Auditorium  .  Ass'n     ▼. 

Am.  Rep.  173.  Fine  Arts  Bldg.  Corporation,  244  III. 

6.  Chicago     Auditorium     Ass'n     v.  532,  91  N.  E.  665,  18  Ann.  Cas.  253. 
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434.  Interest  on  Rent. — ^According  to  the  general  view  when  rent, 
which  is  certain  and  payable  on  a  day  certain,  is  not  paid  it  will  bear 
interest  therefrom,^^  and  though  the  rent  is  payable  in  produce  or 
services  it  has  been  held  that  interest  on  the  value  is  to  be  allowed 
if  not  paid  when  due.**  The  fact  that  the  landlord  could  have  dis- 
trained for  the  rent  is  not  considered  as  ground  for  denying  him 
interest.  As  has  been  said,  it  should  rather  be  presumed  that  the 
landlord  is  willing  to  spare  the  tenant  the  expense  and  injury  aris- 
ing from  a  distress,  without  relinquishing  his  claim  to  a  reasonable 
compensation  for  the  delay  of  payment,  and  there  is  no  more  reason 
'for  saying  that  not  distraining  is  evidence  of  an  intent  to  relinquish 
interest  on  rent  than  that  the  failure  to  bring  an  action  is  evidence 
of  an  intent  to  relinquish  it  in  other  cases.*'  If  the  amount  of  the 
rent  owing  is  unliquidated,  interest  is  not  recoverable  until  the  amount 
which  the  tenant  ought  to  pay  is  fixed  and  made  certain ;  thus  where 
the  lease  of  a  water  power  provides  for  a  certain  rent  payable  quar- 
terly but  also  provides,  that  in  default  of  a  sufficient  supply  of  water 
from  any  cause  a  pro  rata  portion  of  the  accruing  water  rents  shall 
be  forfeited,  this  will  render  the  amount  of  rent  due  under  the  con- 
tract dependent  upon  the  supply  of  water  for  each  quarter,  and  hence 
the  amount  of  rent,  in  case  of  an  insufficient  supply,  is  unliquidated ; 
and,  if  the  contract  makes  no  provision  for  the  payment  of  interest, 
it  cannot  be  recovered  until  the  amount  of  rent  which  the  defendant 
ought  to  pay  is  fixed  and  made  certain.**  In  some  jurisliictions  the 
view  is  taken  that  interest  on  accrued  rents  is  not  allowable  as  a 
matter  of  right  because  it  is  in  the  nature  of  compound  interest,  rent 
being  merely  compensation  for  the  use  of  land.**  And,  though  ordi- 
narily accrued  rent  bears  interest,  it  has  been  held  in  case  of  a  rent 
charge  that  if  it  is  sought  to  enforce  satisfaction  from  the  land  alone, 
interest  is  not  recoverable.*'     So  where  a  resort  to  equity  was  had 

10.  Van  Rensselaer  v.  Jewett,  2  N.  L.R.A.  562. 

Y.  135,  51  Am.  Dec.  275;  Pengra  v.  Notes:  51  Am.  Dec  277;  14  Eng. 

Wheeler,  24  Ore.  532,  34  Pac.  3S4,  Rvl.  Cas.  562. 

21  L.R.A.  726;  Obermyer  v.  Nichols,  11.  Van   Rensselaer    v.    Jewett,   2 

6  Bin.    (Pa.)    159,   6   Am,  Dec.  439  N.  Y.  135,  51  Am.  Dec.  275. 

(holding    that    rent    carries    interest  12.  Obermyer    v.    Nichols,    6    Bin. 

from  the  time  it  is  due,  unless  from  (Pa.)  159,  6  Am.  Dec.  439. 

the  conduct  of  the  landlord  it  may  be  13.  Pengra    v.    Wheeler,    24    Ore. 

inferred  that  he  does  not  mean  to  in-  532,  34  Pac.  354,  21  L.R.A.  726. 

sist  on  it,  or  unless  he  acts  in  an  op-  14.  Breckenridge  v.  Brooks,  2  A.  K. 

pressive  manner  by  demanding  more  Marsh.   (Ky.)   335,  12  Am.  Dec.  401 

than  is  due,  where  the  tenant  is  will-  and  note  (stating  that  after  the  deci- 

ing  to  do  justice,  or  there  are  other  sion  in  this  case  a  statute  was  enacted 

equitable    circumstances    making    the  in  Kentucky  allowing  interest  on  ac- 

chaj^e   of   interest   improper);    Ver-  crued  rents). 

mont,  etc.,  R.  Co.  v.  Vermont  Cent.  15.  Bantleon  v.  Smith,  2  Bin.  (Pa.) 

R.  Co.,  63  Vt.  1,  21  Atl.  262,  731,  10  146,  4  Am.  Dec.  430. 
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to  recover  rents  in  arroar,  and  the  landlord  had  delayed  for  a  long 
time  to  enforce  his  claim,  it  was  held  that  interest  should  not  be 
allowed,  as  it  was  through  the  landlord's  neglect  that  he  did  not 
recover  the  rent  sooner.**  A  provision  in  the  lease  for  interest  on 
unpaid  rents  is  of  course  binding  upon  the  tenant." 

435.  Place  of  Payment, — Where  a  lease  is  silent  as  to  the  place  for 
payment  of  the  rent,  it  will  be  presumed  that  the  place  intended  was 
the  place,  or  at  least  in  the  city,  where  the  leased  property  is  situ- 
ated; and  the  tenant  will  not  be  expected  to  go  out  of  the  state  to 
tender  the  rent.**  And  it  is  the  well  recognized  general  rule,  in 
so  far  as  a  forfeiture  of  the  term  is  concerned  under  a  provision  there- 
for for  nonpayment  of  rent,  that  the  rent  is  to  be  deemed  payable 
on  the  premises,  and  that  a  demand  therefor  must  be  there  made 
to  entitle  the  landlord  to  enforce  the  forfeiture,  even  though  the 
periodical  rents  may  have  been  paid  elsewhere  during  the  term.** 
On  the  other  hand,  .where  the  rent  is  a  moneyed  rent  and  no  place 
of  payment  is  specified  in  the  lease,  imder  the  general  rule  which 
requires  a  debtor  to  seek  his  creditor  and  make  payment,  it  would 
seem  thatthe  landlord  is  not  required  to  demand  payment  of  the  rent 
upon  the  premises  to  enable  him  to  sue  for  its  recovery.*®  Where 
rent  is  payable  in  kind,  that  is,  in  a  share  of  the  crops  or  the  like, 
and  not  a  moneyed  rent,  it  seems  to  be  the  generally  recognized  rule 
that  in  the  absence  of  provisions  in  the  lease  as  to  the  place  of  pay- 
ment or  delivery  the  rent  is  payable  on  the  demised  premises.*  The 
parties  may  by  express  provision  determine  the  place  where  the  rent 
shall  be  payable.* 

436.  Time  of  Payment  Generally. — ^Where  a  term  of  years  is 
granted  for  a  gross  rent  without  specification  as  to  time  of  payment  it 
does  not  become  due  and  payable  until  the  end  of  the  term ;  •  and 
where  the  rent  is  payable  periodically  as  yearly,  quarterly  or  the  like, 
and  there  is  no  provision  for  payment  in  advance,  it  is  not  due  and 
payable  until  the  end  of  the  year,  etc.*  It  is  the  well  settled  general 
rule  that  where  rent  is  payable  on  a  certain  day  the  tenant  has  the 

16.  Livingston     v.     Livingston,     4  Y.)  525,  21  Am.  Dec.  161. 
Johns.  Ch.   (N.  Y.)   287,  8  Am.  Dec.  Note:  Ann.  Cas.  1913C  1199. 
562.  2.  Note:  Ann.  Cas.  1913C  1199. 

17.  Vincent  v.  Frelich,  50  La.  Ann.  3.  Dixon  v.  Niccolls,  39  111.  372,  89 
378,  23  So.  373,  69  A.  S.  R.  430.  Am.  Dec.  312. 

18.  Bumes  v.  McCubbin,  3  Kan.  4.  Crommclin  v.  Thiess,  31  Ala.  412, 
221,  87  Am.  Dec.  468.  70  Am.   Dee.  499 ;   Watson  v.  Penn, 

19.  BergdoU  v.  Spaulding,  234  Pa.  108  Ind.  21,  8  N.  E.  636,  58  Am.  Rep. 
St.  588,  83  Atl.  427,  Ann.  Cas.  1913C  26;  Anderson  v.  Robbins,  82  Me.  422, 
1197.  See  infra,  par.  648  et  seq.,  as  to  19  Atl.  910,  8  L.R.A.  568;  Perry  v. 
demand  for  payment  of  rent  as  pre-  Alduch,  13  N.  H.  343,  38  Am.  Dec. 
requisite  to  a  forfeiture.  493;  Smith  v.  Mapleback,  1  T.  R.  441, 

20.  Note:  Ann.  Cas.  1913C  1199.       1  Rev.  Rep.  247,   9  Eng.  Rul.   Cas. 
1.  Sheldon  v.  Skinner,  4  Wend.  (N.    615. 
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whole  of  that  day  in  which  to  make  payment.*  Therefore  a  garnish- 
ment of  rent  made  on  the  day  the  rent  is  payable  is  not  good,  as  it 
is  made  before  any  rent  is  due  and  therefore  before  the  tenant  has 
any  personal  estate  of  the  landlord  in  his  hands.*  So  proceedings 
by  the  landlord  to  enforce  payment  of  rent  commenced  on  the  day 
the  rent  is  payable  are  premature.'  It  would  seem  on  principle  that 
in  case  of  a  yearly  lease  if  the  rent  to  be  paid  is  a  share  of  the  crops, 
and  no  time  for  delivery  is  specified,  the  rent  will  not  become  due,  in 
the  absence  of  a  binding  custom  to  the  contrary,  until  the  end  of  the 
term.*  Some  authorities,  however,  take  the  view  that  when  land  is 
leased  in  consideration  of  a  part  of  the  crop  that  may  be  raised 
thereon,  and  the  lease  does  not  contain  any  stipulation  as  to  when 
such  share  is  payable,  it  is  due  when  the  crop  is  harvested,  or  within 
a  reasonable  time  thereafter.*  It  has  been  held  that  where  land  situ- 
ated in  one  state  is  leased  by  parties  in  another  state  by  telegram 
without  any  agreement  as  to  when  the  rent  is  to  be  paid,  the  time 
of  payment  must  be  determined  by  the  laws  and  customs  of  the  state 
where  the  land  is  situated,  the  contract  is  to  be  performed,  the  land- 
lord Uves,  and  where  in  legal  contemplation  the  contract  is  made.^* 
At  common  law  Sunday  is  not  a  dies  non ;  ^^  and  it  has  been  held 
that  as  rent  falling  due  on  Sunday  may  lawfully  be  paid  on  such 
day  if  it  is  not  so  paid  it  will  be  in  arrear  on  the  following  Monday, 
a  distinction  being  made  between  the  time  when  payment  matures 
in  case  it  falls  on  Sunday  and  the  right  or  power  of  enforcing  per- 
formance of  a  contract  or  payment  of  a  debt  by  civil  process  on  the 
day  that  it  becomes  due,  if  that  day  is  Sunday.** 

437.  Agreement  for  Payment  in  Advance. — The  express  agreement 
of  a  tenant  to  pay  rent  in  advance  is  valid  and  enforceable,**  and  it 
has  been  held  that  a  general  custom  of  the  country  that  a  moneyed 

5.  Wolf  v.  Ranck,  150  la.  87,  129  Am.  Dec.  312. 

N.   W.   319,  Ann.   Cas.   1912D   386;  9.  Jones  v.  Adams,  37  Ore.  473,  59 

Smith  ▼.  Shepard,  15  Pick.   (Mass.)  Pac.  811,  62  Pac.  16,  82  A.  S.  B.  766, 

147,  25  Am.   Dec.   432;    Sherlock  v.  50  L.R.A.  388. 

Thayer,  4  Mich.  355,  66  Am.  Dec.  10.  Calhoun  v.  Atchison,  4  Bush 
539;  Ordway  v.  Remington,  12 'R.  I.  (Ky.)  261,  96  Am.  Dec.  299.  See 
319,  34  Am.  Rep.  646;  Dibhle  v.  Bo-  generally.  Conflict  of  Laws,  as  re- 
water,  2  El.  &  Bl.  564,  75  E.  C.  L.  gards  what  law  governs  the  interpre- 
564,  22  L.  J.  Q.  B.  396,  17  Jur.  1054,  tation  and  validity  of  contracts. 
15  Eng.  Rul.  Cas.  606.  11.  See  Sundays  and  Holidays. 

Notes:   Ann.   Cas.   1912D   387;   15  12.  ChUd  v.  Edwards,  [1909]  2  K. 

Eng.  RuL  Cas.  615.  B.  753,  78  L.  J.  K.  B.  1061,  101  L.  T. 

6.  Ordway  v.  Remington,  12  R.  I.  N.  S.  422,  25"  Times  L.  Rep.  706,  3 
819,  34  Am.  Rep.  646.  British  Rul.  Cas.  675  and  note. 

Note:  Ann.  Cas.  1912D  387.  13.  Calhoun   v.    Atchison,    4    Bush 

7.  Wolf  V.  Ranck,  150  la.  87,  129    (Ky.)  261,  96  Am.  Dec.  299;  Giles  v. 
N.  W.  319,  Ann.  Cas.  1912D  386.  Comstock,  4  N.  Y.  270,  53  Am.  Dec 

Note:  Ann.  Cas.  1912D  387.  374. 

8.  Dixon  V.  Niccolls,  39  111.  372,  89 

R.  C.  L.  Vol.  XVL— 59.       929 
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rent-  for  farming  lands  should  be  paid  in  advance  is  valid  and  bind- 
ing ;  ^*  but  in  case  of  9  written  lease  evidence  of  a  contemporaneous 
oral  agreement,  varying  the  provision  of  the  lease,  for  the  payment 
of  rent  in  advance  is  inadmissible.^'  Since  the  whole  rent  for  the 
term  might  have  been  made  payable  in  advance,  there  exists  no 
reason  why  it  might  not  be  made  payable  at  any  time  during  the 
running  of  the  lease  upon  the  happening  of  any  contingency.** 
And  where,  in  a  lease  for  a  certain  yearly  rent  payable  monthly, 
it  was  stipulated  that  if  the  tenant  i^ould  assign  or  underlet  the 
premises,  or  remove  or  attempt  to  remove  any  of  his  goods  or  chatr 
tels,  the  term  should  cease,  and  the  landlord  might  immediately 
re-enter,  and  "one  whole  year's"  rent  should  immediately  become 
due  and  owing,  it  was  held  that  the  sum  so  mentioned  was  rent 
payable  in  advance  on  the  happening  of  the  contingency  and  not 
a  penalty,*'  A  covenant  to  pay  in  advance  is  performed  by  pay- 
ment at  the  time  the  possession  is  taken  and  the  term  commences, 
and  no  rule  of  law  requires  such  a  covenant  to  be  executed  before 
possession  taken.  In  such  cases  possession  and  payment  are  con- 
current acts.*®  Where  the  lease  provides  for  the  periodical  pay- 
ment of  rent  in  advance  each  month  or  the  like,  the  tenant  is 
entitled  to  the  entire  first  day  of  each  occurring  period  in  which  to 
make  payment.  As  in  the  case  of  rent  payable  at  the  end  of  a  term 
or  specified  period,  as  of  a  quarter,  the  rent  would  not  be  in  arrear  and 
due  until  the  end  of  such  term  or  quarter;  so  when  it  is  payable  at 
specified  periods  in  advance,  it  cannot  be  said  to  be  demandable  until 
the  commencement  of  the  period  covered  by  such  rent.** 

Deposits  as  Security,  Guaranty  and  Swretyship 

438.  Deposits  as  Security. — Leases  frequently  provide  for  a  deposit 
by  the  lessee  as  security  for  the  performance  of  the  stipulations  on 

14.  Calhoun  v.  Atchison,  4  Bush  iff's  sale,  the  rent  for  the  balance  of 
(Ky.)  261,  96  Am.  Dec.  299.  See  su-  the  term  shall  at  once  become  due  and 
pra,  par.  193,  as  regards  the  general  payable,  and  shall  be  first  paid  out  of 
effect  of  customs  and  usages  upon  the  proceeds  of  such  assignment  or 
leases.  sale,  is  not  against  public  policy). 

15.  Henderson  v.- Arthur,  [1907]  1  Notes:  L.R.A.1916B  1101;  Ann. 
K.  B.  10,  76  L.  J.  K.  B.  22,  95  L.  T.  Cas,  1916A  946. 

N.   S.  772,  23  Times  L.  Rep.   60,  3  17.  Dermott  v.  Wallach,  1  Wall.  61, 

British  Rul.  Cas.  73.     See  supra,  par.  17  U.  S.  (L.  ed.)  680. 

189,  as  to  oral  evidence  to  vary  terms  18.  Sherlock  v,  Thayer,  4  Mich.  355, 

of  written  lease  generally.  66  Am.  Dec.  539. 

16.  Piatt  V.  Johnson,  168  Pa.  St.  19.  Wolf  v.  Ranck,  150  la.  87,  129 
47,  31  Atl.  935,  47  A.  S.  R.  877  (hold-  N.  W.  319,  Ann.  Cas.  1912D  386; 
ing  that  a  covenant  in  a  lease  that  if  Smith  v.  Sbepard,  15  Pick.  (Mass.) 
the  tenant  shall  become  embarrassed,  147,  25  Am.  Dec.  432;  Sherlock  v. 
or  make  an  assignment  for  the  bene-  Thayer,  4  Mich.  355,  66  Am.  Dec.  539. 
fit  of  creditors,  or  be  sold  out  at  sher-  Note:  Ann.  Cas.  1912D  388. 
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his  part  contained  in  the  lease,  and  an  express  stipulation  of  the 
parties  that  such  a  deposit  may  be  retained  by  the  lessor  as  liquidated 
damages  in  case  of  the  lessee's 'breach  of  his  contract  is  sustained  when 
clearly  in  accordance  with  the  intention  of  the  parties.*®  Thus  it  has 
been  held  in  case  of  a  lease  for  five  years  that  a  deposit  of  two  months^ 
rent  to  indemnify  the  lessor  against  any  loss  or  damage  which  he 
may  sustain  by  reason  of  any  violation  ^of  the  contract  by  the  lessee, 
as  liquidated  damages,  may  be  retained  by  the  lessor  in  case  he  is 
compelled  to  evict  the  tenant  for  nonpayment  of  rent,  although  he 
acts  immediately  upon  the  default,  so  that  the  deposit  more  than  equals 
the  rent  due  and  unpaid.*  Unless,  however,  it  clearly  appears  that 
it  was  the  intention  of  the  parties  that  the  amount  of  tiie  deposit  was 
to  be  retained  by  the  lessor,  irrespective  of  the  actual  amount  of  his 
damages,  the  stipulation  for  its  retention  by  or  forfeiture  to  the  lessor 
will  be  regarded  in  the  nature  of  a  penalty,  and  the  deposit  in  the 
nature  of  a  security,  and  the  lessor  upon  the  termination  of  the  lease 
during  the  term,  though  for  the  default  of  the  tenant,  will  be  allowed 
to  retain  only  the  amount  necessary  to  cover  the  damages  actually 
resulting  from  the  lessee's  breach  of  his  contract.*  And,  as  in  other 
cases,  where  the  amount  of  the  deposit  is  greatly  disproportionate  to 
the  amount  of  the  damages  suflFered  by  the  landlord,  this  is  regarded 
as  a  strong  reason  for  considering  the  provision  for  the  forfeiture  of 
the  deposit  a  penalty  instead  of  liquidated  damages.*  Provision  is 
sometimes  made  in  a  lease  for  the  payment  in  advance  of  the  rents 
of  the  last  or  later  periods  of  the  lease,  and  such  a  provision  has  been 
held  not  to  be  a  security  merely  for  the  lessee's  performance  of  his 
agreements  in  the  lease,  but  purely  a  payment  of  rent  in  advance, 
and  therefore  may  be  retained  by  the  lessor  though  he  terminates  the 
lease  for  the  default  of  the  lessee  as  provided  for  in  the  lease.* 

439.  Guaranty  and  Suretyship  Generally. — A  lease  reciting  that 
it  is  made  between  the  parties  therein  mentioned  does  not  bind  a  third 
person  who  signs  it  with  them,  and  parol  testimony  is  not  admissible 
to  show  that  he  intended  to  bind  himself  as  guarantor  by  so  signing. 
In  such  a  case  to  allow  the  liability  as  guarantor  to  be  established  by 

■ 

20.  Barrett  v.  Monro,  69  Wash.  229,  Notes:  108  A.  S.  R.  61;  38  L.R.A. 

124  Pac.  369,  40  L.R.A.(N.S.)  763.  (N.S.)  848;  19  Ann.  Cas.  215. 

Notes:  108  A.  S.  R.  60;  38  L.R.A.  3.  Note:  Ann.  Cas.  1915A  1076. 

(N.S.)  849;  19  Ann.  Cas.  216.  4.  Galbraith    v.    Wood,    124   Minn. 

As  to  liquidated  damages  generally,  210,  144  N.  W.  945,  Ann.  Cas.  1915B 

see  Damages,  vol.  8,  p.  559  et  seq.  609,  50  L.R.A. (N.S.)  1034. 

1.  Barrett  v.  Monro,  69  Wash.  229,  Notes:  50  L.R.A.(N.S.)  1035;  Ann. 
124  Pac.  369,  40  L.R.A.(N.S.)  763.  Cas.  1915B  613. 

2.  Cunningham  v.  Stockon,  81  Kan.  See  infra,  par.  658,  as  to  the  effect 
780,  106  Pac.  1057,  19  Ann.  Cas.  212;  of  forfeiture  on  rents  payable  in  ad- 
Yuen  Suey  V.  Fleshman,  65  Ore.  606,  vance. 

133  Pac.  803,  Ann.  Cas.  1915A  1072. 
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parol  violates  the  statute  of  frauds.*  Where  there  is  a  condition  in  a 
lease  that  upon  the  neglect  of  the  tenant  to  pay  rent^  or  for  some 
other  default  or  improper  conduct  on  his  part,  the  lease  shall  cease 
and  determine,  or  shall  become  null  and  void,  the  neglect  to  pay  rent, 
or  the  like,  does-  not  render  the  lease  absolutely  void.  It  is  void  at 
the  option  of  the  lessor  as  to  the  estate  and  interest  of  the  lessee,  who 
has  done  the  wrong.  But  as  to  the  lessor,  the  lease  is  voidable  only. 
He  may  dispense  with  the  forfeiture,  €md  affirm  the  continuance  of 
the  lease.*  Therefore,  if  the  lessor  elects  to  waive  the  forfeiture,  the 
continued  liability  of  a  surety  for  the  lessee  for  subsequently  accruing 
rents  is  not  affected  by  the  default  of  the  lessee.'  A  guarantor's  con- 
tract is  not  discharged  by  the  execution  of  a  later  guaranty  for  a 
larger  amount  signed  by  the  first  guarantor  and  a  third  person,  there 
being^nothing  further  to  show  that  it  was  not  the  intention  of  the 
parties  that  the  second  guaranty  should  be  cumulative.*  A  guaranty 
of  payment  of  rent  and  performance  of  covenants  by  the  lessee  during 
the  full  term  of  the  lease,  made  in  consideration  of  the  lease  of  the 
premises,  is  an  absolute,  and  not  a  conditional,  undertaking,  upon 
which  the  guarantor  is  liable  immediately  upon  the  default  of  the 
lessee.*  Upon  the  death  of  the  lessor  it  has  been  held  that  an  action 
on  the  covenant  of  a  surety  or  guarantor  to  pay  the  rent  is  properly 
brought  in  the  names  of  the  lessor's  personal  representatives  as  regards 
rents  accruing  after  the  death  of  the  lessor,  though  the  heirs  are  the 
only  persons  who  would  suffer  substantial  damages  by  the  failure  to 
pay  the  rent.  The  personal  representatives,  however,  though  they 
may  recover  substantial  damages  will  hold  the  amount  of  the  recover}' 
in  trust  for  the  heirs  who  are  entitled  to  the  rents  accruing  after  the 
lessor's  death.  The  reason  given  for  this  is  that  though  rent  savors 
of  the  realty,  any  warranty  of  insurance  of  rent  is  a  purely  personal 
contract,  of  which  another  than  the  original  promisee  can  avail  him- 
self only  on  principles  of  contract,  and  the  covenant  of  the  surety  or 
guarantor  is  therefore  to  be  distinguished  from  the  ordinary  cove- 
nants of  titie  in  conveyances.**  It  is  the  generally  recognized  rule 
that  the  assignment  of  a  chose  in  action  ordinarily  carries  with  it  all 
securities  for  its  payment,**  and  so  it  is  held  that  a  transfer  of  the 
rents  to  accrue  on  a  lease  carries  as  an  incident  thereto  the  right  to 
enforce  the  liability  of  a  guarantor  or  security  for  the  lessee.** 

6.  Brown  v.  O'Byme,  153  Ala.  621,  49  Atl.  19,  84  A.  S.  R.  182. 

45  So.  129,  127  A.  S.  R.  77.  10.  Walsh   v.   Packard,   165   Mass. 

6.  See  infra,  par.  637.  189,  42  N.  E.  577,  62  A.  S.  R.  508,  40 

7.  Clark  v.  Jones,  1  Denio  (N.  Y.)  L.R.A.  321. 

516,  43  Am.  Dec.  706.  11.  See  Assigkmbnts,  vol.  2,  p.  43. 

Note:  6  Ann.  Cas.  359.  12.  Heeht   v.   Acme   Coal   Co.,    19 

8.  Lumiansky  v.  Tessier,  213  Mass.  Wyo.  18,  113  Pac.  788,  117  Pac.  132^ 
182,  99  N.  E.  1051,  Ann.  Cas.  1913E  Ann.  Cas.  1913E  258,  34  L.R.A. (N.S.) 
1049.  773. 

9.  Garland  v.  Gaines,  73  Conn.  662, 
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440.  Consideration  for  Guaranty  or  Suretyship. — There  must  of 
course  be  a  legal  consideration  for  the  contract  of  guaranty,  but  such 
consideration  need  not  have  moved  from  the  lessor  to  the  guarantor. 
If  the  guaranty  is  executed  contemporaneously  with  the  lease  and  is 
an  essential  ground  of  the  credit  extended  to  the  lessee,  that  is  a 
sufficient  consideration  therefor,^*  but  a  guaranty  of  payment  of  rent, 
made  after  the  execution  and  delivery  of  a  lease,  not  based  on  the 
consideration  thereof,  nor  upon  a  new  consideration,  is  nudum  pactum 
and  unenforceable.^^  -Still  if  the  guaranty,  though  executed  after 
the  date  of  the  lease,  was  deliverel  at  the  same  time,  and  before  the 
lease  became  effectual,  it  will  be  deemed  to  have  been  made  contem- 
poraneously with  it.**  Thus  where  a  landlord  and  tenant  executed 
a  lease  which  the  landlord  refused  to  deliver  unless  and  until  a 
surety  for  the  performance  of  the  covenants  therein  had  been  ob- 
tained and  the  delivery  did  not  occur  until  after  the  surety  had 
signed  it,  it  was  held  that  until  such  delivery,  the  contract  of  letting 
was  incomplete  even  though  the  tenant  meantime  may  have  entered 
into  the  occupancy  of  the  premised  and  paid  an  instalment  of  rent, 
and  that  therefore  the  delivery  of  the  lease  being  contemporaneous 
with  the  delivery  of  the  surety's  obligation,  each  contract  became 
completed  at  the  same  time,  and  the  consideration  which  supports 
the'prindpal  contract  supports  the  subsidiary  one.** 

441.  Discharge  of  Guarantor  or  Surety  Generally. — ^As  a  general 
rule  a  surety  or  guarantor  for  a  tenant  may  set  up,  in  defense  to  an 
action  against  him  for  rent,  any  matter  that  (^erates  as  a  discharge 
of  the  tenant  from  liability.*'  On  the  other  hand,  the  liability  of 
an  unconditional  guarantor  or  surety  of  the  lessee  is  equally  as  broad 
and  measures  up  to  that  of  the  lessee,  and  matters  which  do  not 
release  the  lessee  from  liability  will  not  affect  the  liability  of  the 
guarantor  or  surety.  Thus  where  premises  are  leased  for  the  saloon 
business,  the  fact  that  the  lessor  is  not  able  to  carry  on  the  business 
in  consequence  of  municipal  regulations,  if  it  does  not  release  the 
lessee  from  liability  for  rent,  will  not  release  the  liability  of  his 
guarantor  or  surety.*®  Nothing,  however,  can  be  clearer,  both  upon 
principle  and  authority,  than  the  doctrine  that  liability  of  a  surety 

13.  Garland    v.    Gaines,    73    Conn.       17.  Grommes  v.  St.  Paul  Trust  Co., 
662,  49  Atl.  19,  84  A.  S.  R.  182.  147  lU.  634,  35  N.  E.  820,  37  A.  S.  R. 

14.  Macfarland  v.    Heim,  127   Mo.   248. 

327,  29  S.  W.  1030,  48  A.  S.  R.  629.       18.  Hecht  v.   Acme   Coal   Co.,    19 

16.  Garland    v.    Gaines,    73    Conn.  Wyo.  18,  113  Pac.  788,  117  Pac.  132, 

662,  49  Atl.  19,  84  A.  S.  R.  182;  Faust  Ann.  Cas.  1913E  258,  34  L.R.A.(N.S.) 

V.  Rodelheim,  77  N.  J.  L.  740,  73  Atl.  773.    See  supra,  par.  236  et  seq.,  as  to 

491,  27  L.R.A.(N.S.)  189.  the   effect   of   the   adoption   of   local 

16.  Faust  v.  Rodelheim,  77  N.  J.  L.  option  laws  and  the  like  upon  a  lessee's 

740,    73    Atl.   491,   27   L.R.A.(N.S.)  liability  for  the  rent  of  premises  leased 

189.  for  saloon  purposes. 
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or  guarantor  is  not  to  be  extended  by  implication  beyond  the  terms 
of  his  contract.  To  the  extent^  and  in  the  manner^  and  under  the 
circumstances  pointed  out  in  his  obligation  he  is  bound,  and  no 
further.  It  is  not  sufficient  that  he  may  sustain  no  injury  by  a  change 
in  the  contract,  or  that  it  may  even  be  for  his  benefit.  He  has  a  right 
to  stand  upon  the  very  terms  of  his  contract,  and  if  he  does  not  assent 
to  any  variation  of  it,  and  a  variation  is  made,  it  is  fatal.**  This  rule 
is  fully  applicable  to  sureties  on  leases,**  and,  though  the  authorities 
are  not  in  entire  accord,  it  has  been  held  that  the  lessor's  agreement 
to  accept  a  less  rent  than  provided  for  in  the  lease  will  discharge  the 
surety.*  If  the  assignment  of  the  premises  is  not  prohibited  by  the 
lease,  the  liability  of  a  surety  is  not  affected  thereby,  though  the  lessor 
consented  to  the  assignment  and  accepted  payment  of  rent  from  the 
assignee,*  and  likewise  a  subletting  does  not  affect  the  surety's  liability 
if  there  was  no  provision  in  the  lease  against  a  subletting,  though 
made  without  the  consent  of  the  surety.*  If,  however,  the  lease  pro- 
hibits an  assignment  or  subletting  the  surety  will  be  discharged  if  it 
is  with  the  consent  of  the  lessor.*'  It  has  been  held  that  if  a  lessee 
takes  possession  of  the  leased  property  before  the  lessor  repairs  or 
furnishes  it  as  covenanted  for  in  the  lease,  and  thereby  waives  the 
breach  of  the  covenant,  this  waiver  does  not  bind  a  surety,  but,  on  the 
contrary,  releases  him.*  As  in  other  cases  of  guaranty  or  suretyship, 
an  extension  of  the  time  of  payment  of  the  rent  will  as  a  general  rule 
discharge  the  guarantor  or  surety  of  a  lessee,*  but,  according  to  some 
authorities,  a  provision  for  stay  of  execution  in  an  agreement  for 
judgment  for  overdue  rent  will  not  release  the  lessee's  surety  if  the 
extension  is  not  beyond  the  time  in  which,  in  the  ordinary  course  of 
judicial  proceedings,  execution  could  have  been  obtained.'  It  has 
been  held  that  the  agreement  of  the  lessor  to  accept  payment  of  the 
rent  monthly  instead  of  quarterly  as  provided  for  in  the  lease  will* 
not  discharge  the  surety.*  Where  the  rule  prevails  that  upon  the 
abandonment  of  the  premise  by  the  tenant  the  landlord  may  relet 

19.  Miller  v.  Stewart,  9  Wheat.  3.  Note:  6  Ann.  Cas.  360.  See  su- 
680,  6  U.  S.  (L.  ed.)  189.  See  Guar-  pra,  par.  374  et  seq.,  as  to  the  right  to 
ANTY,  vol.  12,  pp.  1074,  1081;  Prin-   sublet. 

ciPAL  AND  Surety.  4.  Note :  6  Ann.  Cas.  360. 

20.  Warren  v.  Lyons,  152  Mass.  6.  Stern  v.  Sawyer,  78  Vt.  5,  61 
310,  25  N.  E.  721,  9  L.R.A.  353;  Atl.  36,  112  A.  S.  R.  890,  6  Ann.  Cas. 
Stern  v.  Sawyer,  78  Vt.  6,  61  Atl.  36,  356. 

112  A.  S.  R.  890,  6  Ann.  Cas.  356.  6.  Note :  6  Ann.  Cas.  359. 

Note:  6  Ann.  Cas.  359.  7.  Bothfeld   v.    Gordon,   190   Mass. 

1.  Warren  v.  Lyons,  152  Mass.  310,  567,  77  N.  E.  639,  112  A.  S.  R.  341, 
25  N.  E.  721,  9  L.R.A.  353.  5  L.R.A.(N.S.)    764  and  note,  as  to 

Note:  6  Ann.  Cas.  359.  the  general  effect  of  agreement  to  ex- 

2.  Grommes  v.  St.  Paul  Trust  Co.,  tension  of  time  for  levy  of  execution 
147  111.  634,  35  N.  E.  820,  37  A.  S.  R.   as  discharge  of  surety. 

248.  8.  Note:  6  Ann.  Cas.  359. 
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to  another  on  account  of  the  tenant  without  relieving  the  tenant  from 
liability  for  the  future  rents,*  the  tenant's  surety  is  not  released  by 
such  a  reletting.^^  It  has  been  held  that  when  tiie  tenant's  property 
has  been  seized  on  execution  and  the  landlord  refuses  to  interpose 
his  claim  for  the  current  rent  under  a  statute  giving  him  a  prior  right 
as  respects  the  property  so  seized,  this  will  relieve  the  tenant's  surety 
from  liability  for  the  rent,  which  the  landlord  could  have  so  recovered, 
as  this  falls  within  the  rule  that  a  surety  is  discharged  if  the  creditor 
having  the  means  of  satisfaction  actually  or  potentially  in  his  hands 
refuses  to  retain  it.^^ 

442.  Demand  and  Notice  of  Default. — According  to  the  generally 
accepted  view,  notice  of  the  nonpayment  of  rent  is  not  necessary  to 
render  liable  an  unconditional  guarantor  or  surety,^'  nor  is  a  demand 
upon  the  tenant  for  payment  necessary.*'  So  when  the  rent  is  pay- 
able periodically,  as  when  it  is  payable  monthly,  neither  the  land- 
lord's failure  to  collect  the  rent  for  a  number  of  months,  nor  his 
neglect  to  notify  the  guarantor  of  its  nonpayment,  will  exonerate  the 
latter,  who  has  guaranteed  the  punctual  payment  of  the  rent,  and 
promised  in  default  thereof  to  pay  the  same  on  demand.  This  is  in 
pursuance  of  the  general  rule  that  the  creditor  owes  no  duty  of  active 
diligence  to  take  care  of  the  interest  of  the  surety  or  guarantor.  It 
is  the  business  of  the  surety  or  guarantor  to  see  that  his  principal 
performs  the  duty  which  he  has  guaranteed,  and  not  that  of  the 
creditor.**  It  has  been  held,  however,  that  notice  is  necessary  to  bind 
a  guarantor  on  a  guaranty  that  the  lessee  will  "do  and  perform  all 
bis  agreements"  as  regards  the  liability  of  the  guarantor  for  the 
lessee's  breach  of  his  agreement  to  surrender  the  possession  at  the 
expiration  of  the  term.** 

443.  Surrender. — A  guarantor  or  surety  on  making  good  the  default 
of  the  lessee  will  be  entitled  on  the  principles  of  subrogation  to  any 
beneficial  rights  the  lessee  may  have  under  the  lease,  and,  such  right 
being  in  the  nature  of  security,  if  a  surrender  of  the  term  by  the 
lessee  without  his  consent  operates  to  deprive  him  of  such  rights,  it 
will,  under  the  general  principles  of  guaranty  and  suretyship,  operate 
to  discharge  him  in  toto  or  pro  tanto  according  to  the  extent  of  his 

9.  See  infra,  par.  483.  59  N.  E.  440,  83  A.  S.  R.  302,  52 

10.  Auer  v.  Penn,  99  Pa.  St.  370,  44  L.R.A.  782. 

Am.  Rep.  114.  16.  Ward  v.  Wilson,  100  Ind.  52, 

11.  Lichtenthaler  v.  Thompson,  13  50  Am.  Rep.  763.  But  it  was  further 
Serg^.  ft  R.  (Pa.)  157,  15  Am.  Dec.  held  in  this  case  that  notice  of  de- 
581.  fault  was  not  a  condition  precedent  to 

12.  Welch  V.  Walsh,  177  Mass.  555,  an  action  on  the  guaranty  and  the 
59  N.  E.  440,  83  A.  S.  R.  302,  52  failure  to  give  it  discharged  the 
L.R.A.  782.  guarantor  only  to  the  extent  of  dam- 

Note:  20  L.R.A.  259.  age  suffered  in  consequence  and  the 

13.  Note:  20  L.R.A.  259.  defense  must  be  specially  pleaded. 

14.  Welch  V.  Walsh,  177  Mass.  555.       Note :  20  L.R.A.  259. 
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injury.**  The  acceptance  by  a  lessor  of  a  surrender  does  not,  however, 
necessarily  affect  the  liability  of  the  guarantor  or  surety  for  rents 
theretofore  accrued.*'  So  the  surety  is  not  released  from  liability  for 
past  due  rent  by  the  surrender  of  the  property  prior  to  the  termination 
of  the  term,  where  the  lease  contains  a  provision  for  re-entry  for  non- 
payment of  rent,  and  the  rent  was  in  arrear  at  the  time  of  the  sur- 
render; this  is  to  be  regarded  as  in  effect  a  termination  of  the  lease 
in  accordance  with  the  provision  therefor  in  the  lease.*^  And  where 
the  lessee  is  in  default  under  the  terms  of  his  lease,  which  contains 
an  option  to  purchase,  to  continue  during  the  life  of  the  lease,  with 
the  privilege  on  the  part  of  the  lessor  to  terminate  such  lease  on  default, 
it  has  been  held  that  such  default  will  terminate  the  option  to  pur- 
chase, and  that  therefore  a  voluntary  surrender  by  the  lessee  of  his 
lease,  together  with  such  option,  while  he  js  in  default  to  his  lessor, 
will  not  release  a  surety  of  the  lessee,  as  such  surety,  upon  making 
good  the  default,  is  entitled  only  to  be  subrogated  to  the  rights  of  his 
principal,  the  lessee,  who  had  already  lost  by  his  default  the  right  to 
take  advantage  of  the  option.**  Since  a  surrender  discharges  the 
lessee  from  all  future  accruing  liabilities  under  the  lease,  such  as 
liability  for  unaccrued  rent,*®  it  also  discharges  the  liability  of  the 
lessee's  guarantor  or  surety.*  So  it  has  been  held  that  a  surrender 
to  the  lessor  of  the  leasehold  interest  in  a  part  of  the  premises,  without 
the  consent  of  the  guarantor  or  surety,  will  discharge  him  from  further 
liability  for  future  accruing  rents;  *  and  this  has  been  said  to  be  true 
though  the  tenant  retains  the  use  of  all  that  is  of  value  to  him.* 

444.  Expiration  of  Term. — Where  the  contract  of  guaranty  or  sure- 
tyship is  for  the  payment  of  the  rent  during  the  term,  the  expiration 
or  termination  of  the  lease  releases  the  guarantor  or  surety  from 
further  liability  though  the  lessee  may  continue  in  possession ;  *  and 
likewise  when  the  lease  contained  a  privilege  for  renewal  the  courts 
have  refused  to  extend  the  liability  of  a  surety  to  rent  accruing  under 

16.  American  Bonding  Co.  v.  Pueblo  1.  American  Bonding  Co.  v.  Pueblo 
Inv.  Co.,  150  Fed.  17,  80  C.  C.  A.  97,  Inv.  Co.,  150  Fed.  17,  80  C.  C.  A.  97, 
10  Ann.  Cas.  357,  9  L.R.A.(N.S.)  557  10  Ann.  Cas.  357,  9  L.E.A.(N.S.)  657. 
and  note.  2.  Stem   v.   Sawyer,  78  Vt.  6,  61 

17.  Notes:  22  L.R.A.  614;  6  Ann.  Atl.  36,  112  A.  S.  R.  890,  6  Ann.  Cas. 
Cas.  360.  356.     See  also  American  Bonding  Co. 

18.  American  Bonding  Co.  v.  Pueblo  ▼.  Pueblo  Inv.  Co.,  150  Fed.  17,  80 
Inv.  Co.,  150  Fed.  17,  80  C.  C.  A.  97,  C.  C.  A.  97,  10  Ann.  Cas.  357,  9 
16  Ann.  Cas.  357,  9  L.R.A.(N.S.)  L.R.A.(N.S.)  557,  referring  to  the 
557;  Bothfeld  v.  Gordon,  190  Mass.  rule  and  citmg  cases  in  support  of  it. 
567,  77  N.  E.  639,  112  A.  S.  R.  341,  Notes:  9  L.R.A.  353;  6  Ann.  Cas. 
5  L.R.A.(N.S.)  764.  359. 

19.  American  Bonding  Co.  v.  Pueblo  3.  Stem  ▼.  Sawyer,  78  Vt.  6,  61 
Inv.  Co.,  150  Fed.  17,  80  C.  C.  A.  97,  Atl.  36,  112  A.  S.  R.  890,  6  Ann.  Cas. 
10    Ann.    Cas.    357,   9    L.R.A.(N.S.)  356. 

657.  4.  Notes:  9  L.R.A.  353;  41  L.R.A. 

20.  See  infra,  par.  484.  (N.S.)  423. 

936 


16  B.  C.  L.        LANDLORD  AND  TENANT  §  446 

the  renewal  lease.*  Of  course  the  guarantor  or  surety  may  bind 
himself  to  pay  rent  for  whatever  period  the  lessee  may  hold  over  after 
the  expiration  of  the  lease ;  *  and  also  for  the  rent  accruing  under  a 
renewal^  provided  for  in  the  original  lease.'  If,  however^  the  landlorf 
and  tenant  should  change  the  terms  of  the  lease  as  applied  to  the 
period  for  which  the  lessee  holds  over  this  will  discharge  the  guarantor 
or  surety.  Thus  the  liability  of  one  who  guarantees  the  payment  by 
lessees  of  rent  for  whatever  time  they  may  hold  the  premises  after 
the  expiration  of  the  lease  at  the  same  rate  reserved  therein  will  be 
discharged  if  the  lessees  and  the  landlord  enter  into  a  new  arrange- 
ment by  which  the  lessees  retain  possession  of  the  premises  after  the 
lease  expires,  as  tenants  at  will,  at  a  monthly  rent  dififerent  from  that 
mentioned  in  the  lease.^  On  the  theory  that  a  lease  for  a  specified 
time  with  the  privilege  of  extending  it  for  a  further  period  is  a  lea^e 
in  praesenti  for  the  full  period  of  extension  in  case  the  privilege 
is  exercised,*  a  surety  guaranteeing  '^payment  of  within  rent  promptly 
at  the  times  it  shall  become  due  during  term  of  within  lease''  has 
been  held  hable  for  rent  accruing  during  the  extended  period.  ^^  It 
has  been  held  in  England  where,  a  lease  was  made  to  a  limited  cor- 
poration and  payment  of  the  rent  during  the  term  guaranteed  by 
sureties  that  on  the  dissolution  of  the  company  without  having  as- 
signed the  lease  the  liabihty  of  the  sureties  is  terminated ;  this  decision 
is  based  on  the  ground  that  a  lease  to  a  corporation  for  a  term  of 
years  determines  if  the  corporation  is  dissolved  without  having  assigned 
the  lease.** 

Apportionment  of  Rent 

445.  With  Respect  to  Time. — At  common  law,  in  the  absence  of 
any  covenant  or  agreement  for  the  apportionment  of  rent  in  respect 
to  time,  it  is  not  so  apportionable.*'    So  it  is  the  well  settled  common 

6.  United  States  v.  Bayley,  39  App.       11.  Hastings  Corp.  v.  Letton  [1908] 

Cas.    (D.   C.)    105,   41   L.R.A.(N.S.)  1  K.  B.  378,  77  L.  J.  K.  B.  149,  97 

422  and  note.  L.  T.  N.  S.  582,  20  Times  L.  Rep.  466, 

6.  Warren  v.  Lyons,  152  Mass.  310,  15  Hanson  58,  13  Ann.  Cas.  574,  3 
25  N.  E.  721,  9  L.R.A.  353.     .  British  Bui.  Cas.  617  and  note. 

Note:  41  L.R.A. (N.S.)  425.  12.  Diepenbrock  ▼.   Luiz,  159   Cal. 

7.  Note:  41  L.R.A.(N.S.)   426.  716,  115  Pac.  743,  Ann.  Cas.  1912C 

8.  Warren  v.  Lyons,  152  Mass.  310,  1084,  L,R.A.1915C  234;  Anderson  v. 
25  N.  E.  721,  9  L.R.A.  353.  Robbins,  82  Me.  422,  19  Atl.  910,  8 

Note:  6  Ann.  Cas.  359.  L.R.A.  568;  Martin  ▼.  Martin,  7  Md. 

9.  See  supra,  par.  389,  as  to  the  368,  61  Am.  Dec.  364;  Dexter  ▼.  Phil- 
distinction  between  a  privilege  of  ex-  lips,  121  Mass.  178,  23  Am.  Rep.  261; 
tending  the  time  and  a  privilege  of  re-  Perry  v.  Aldrich,  13  N.  H.  343,  38 
newal.  Am.  Dec.  493;  Russell  v.  Fabyan,  28 

10.  Heffron  v.  Treber,  21  S.  D.  194,  N.  H.  543,  61  Am.  Dec.  629 ;  Zule  v. 
110  N.  W.  781,  130  A.  S.  R.  711.  Zule,  24  Wend.   (N.  Y.)   76,  35  Am. 

Note:  41  L.R.A. (N.S.)  427.  Dec.   600;   Whithed  v.   St.   Anthony, 
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taw  rule  that  where  a  tenancy  is  terminated  between  rent  days,  there 
is  no  apportionment  of  the  rent  so  as  to  enable  the  lessor  to  recover 
a  proportionate  part^^'  and  therefore  a  lessor  cannot  apportion  rent 
under  a  lease  at  an  annual  rent  and  recover  rent  for  part  of  a  year, 
where,  under  a  proviso  in  the  lease,  he  terminates  the  tenancy  before 
the  end  of  a  rent  year,  if  the  lease  does  not  provide  for  such  apportion- 
•  ment.^^  But  it  has  been  held  that  a  lessee  who  continues  in  possession 
after  the  reversion  is  sold,  which,  by  the  terms  of  the  lease,  terminates 
it  provided  payment  is  made  for  improvements,  is,  in  case  the  8ali< 
is  only  a  few  days  before  the  termination  of  a  rental  period,  liable 
for  the  rent  accruing  for  such  period.**  This  principle  of  nonap- 
portionment  applies  though  the  tenancy  is  terminated  by  an  act  of 
God.  Thus  it  has  been  held  that  where  a  tenant  per  autre  vie  leased 
land  for  an  annual  rent  and  the  cestui  que  vie  died  during  a  year  before 
the  rent  therefor  became  due,  the  rent  is  not  apportionable  so  as  to 
enable  the  lessor  to  recover  rent  for  any  part  of  the  year ;  *•  and  the 
same  is  true  where  the  lessor  was  a  tenant  for  his  own  life  and  died 
intermediate  the  rent  days,  thereby  terminating  the  tenancy,  and 
his  representative  cannot  recover  a  proportionate  part  of  the  rent** 
In  case  a  life  tenant,  who  had  no  power  to  make  a  lease  to  continue 
beyond  the  period  of  his  life,  leased  the  estate  and  died  between  rent 
days,  the  under-tenant  or  lessee  escaped  the  payment  of  rent  entirely 
from  the  last  rent  day.  The  lessee  was  not  bound  to  pay  the  personal 
representative  of  his  lessor  because  he  suffered  a  technical  eviction 
on  account  of  the  termination  of  his  lessor's  estate  before  the  end  of 
the  term,  or  before  the  rent  fell  due.  The  reversioner  could  not 
recover,  because  the  estate  was  not  devolved  upon  him  until  the  ter- 
mination of  the  lease,  and  he  was  not  in  privity  either  of  estate  or 
by  contract  with  the  lessor.**  Where,  however,  the  owner  of  the  life 
estate  does  not  die  until  after  sunset  on  the  day  the  rent  is  to  be  paid, 
it  is  held  that  in  order  to  avoid  its  entire  loss,  it  is  to  be  deemed 
accrued,  and  therefore  recoverable  by  his  personal  representative.** 
The  hardship  in  the  case  of  the  death  of  a  lessor  holding  for  his  own 

etc..  Elevator  Co.,  9  N.  D.  224,  83  N.  716,  115  Pac.  743,  Ann.  Cas.  1912C 

W.  238,  81  A.  S.  R.  562,  50  L.R.A.  1084,  L.R.A.1915C  234. 

254.  16.  Perry  v.  Aldrich,  13  N.  H.  343, 

13.  Anderson   y.    Robbins,    82   Me.  38  Am.  Dec.  493. 

422,  19  Atl.  910,  8  L.R.A.  568 ;  Martin  17.  Watson  v.  Penn,  108  Ind.  21, 

V.  Martin,  7  Md.  368,  61  Am.  Dec.  364;  8  N.  E.  636,  58  Am.  Rep.  26  j  Zule  v. 

Zale  V.  Zule,  24  Wend.  (N.  Y.)  76,  36  Zule,  24  Wend.   (N.  Y.)   76,  35  Am. 

Am.  Dec.  600.  Dec.  600;  Noble  v.  Tyler,  61  Ohio  St. 

14.  Diepenbrock  v.   Luiz,   159   Cal.  432,  56  N.  E.  191,  48  L.R.A.  735. 
716,  115  Pac.  743,  Ann.  Cas.  1912C  Note:  27  L.R.A.(N.S.)  450. 

1084,  L.R.A.1915C  234;  Zule  v.  Zule,  18.  Watson  v.  Penn,  108  Ind.  21, 

24  Wend.    (N.  Y.)   76,  35  Am.  Dec.  8  N.  E.  636,  58  Am.  Rep.  26. 

600.  19.  Note:  Ann.  Cas.  1912D  388. 

15.  Diepenbrock   v.   Luiz,   159   Cal. 
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life  was  remedied  by  the  Act  of  11  Geo.  ZI^  eh.  19,  which  authorized 
a  recovery  by  his  personal  representatives  of  a  proportionate  part  of 
the  rent,  where  such  a  tenant  died  before  or  on  the  day  on  which  the 
rent  became  due,  and  similar  statutes  have  been  enacted  in  some 
jurisdictions  in  this  country .*•  This  provision,  however,  has  been 
held  not  to  apply  in  case  of  a  lease  by  a  tenant  per  autre  vie  terminated 
by  the  death  of  the  cestui  que  vie.^  In  case  of  a  total  eviction  of  the 
tenant  by  the  wrongful  act  of  the  landlord  or  even  by  a  title  para- 
mount, there  is  no  apportionment  of  the  rent  with  respect  to  time, 
and  therefore  the  tenant  is  not  liable  for  any  portion  of  the  unaccrued 
rent,  though  he  enjoyed  the  use  of  the  premises  for  a  time  after  the 
last  rent  day.' 

446.  Witii  Respect  to  Estate. — ^Although  it  was  a  doctrine  of  the 
common  law  that  an  entire  contract  could  not  be  apportioned,  the 
principle  was  limited  to  personal  contracts  and  covenants,  and  did 
not  extend  to  such  as  run  with  the  land ;  '  and  apportionment  of  rent 
with  respect  to  estate  has  always  been  recognized,  and  when  there  is 
a  severance  of  the  reversion,  the  rent  which  is  an  incident  thereof 
will  be  apportioned  between  the  several  owners  of  the  reversion.*  So 
where  the  tenant  acquires  a  part  of  the  reversion,  the  rent  will  be 
apportioned ;  in  such  a  case  the  tenant  does  not  remain  liable  for  the 
entire  rent  nor  is  he  discharged  in  toto,  but  only  pro  tanto.^  As  a 
general  rule,  in  case  of  a  severance  of  the  reversion,  the  title  to  a 
particular  part  of  the  demised  premises  vesting  in  different  persons, 
the  rent  is  to  be  apportioned  among  the  several  owners  according  to 
the  value  of  the  land,*  and  it  has  been  held  that  when  three  contiguous 
farms,  subject  to  one  oil  and  gas  lease  made  by  the  owner  in  his 
lifetime,  are  devised  by  him  separately  to  his  three  children,  without 
mention  of  the  lease,  royalties  accruing  thereunder  after  his  death 
are  to  be  divided  among  the  three  devisees  in  proportion  to  the  acreage 
held  by  each,  although  the  oil  is  produced  from  wells  sunk  on  one  of 
the  tracts  only.  The  reason  given  for  this  is  that  an  oil  lease,  because 
of  the  fugitive  and  wandering  existence  of  the  oil  within  the  limits 
of  the  tract  of  land  leased,  p'artakes  of  the  character  of  a  lease  for 

20.  Notes:  40  L.R.A.  321  et  seq.;   Nellis  ▼.  Lathrop,  22  Wend.  (N.  Y.) 

27  L.R.A. (N.S.)  450.  121,  34  Am.  Dec.  285;  Linton  v.  Hai-t, 

1.  Perry  v.  Aldrich,  13  N.  H.  343,   25   Pa.    St.   193,   64   Am.   Dec.    691; 
38  Am.  Dec.  493.  Wettengel   v.    Gormley,   160   Pa.    St. 

Note:  27  L.R.A.(N.S.)   45L  559,  28  Atl.  934,  40  A.  S.  R.  733; 

2.  See  infra,  par.  456  et  seq.  Swint  v.  McCalmont  Oil  Co.,  184  Pa. 

3.  Van    Rensselaer    v.    Bradley,    3  St.  202,  38  Atl.  1021,  63  A.  S.  R.  791; 
Denio  (N.  Y.)  135,  45  Am.  Dec  451.  Moore  v.  Tnrpin,  1  Speera  L.  (S.  C.) 

4.  Cheairs  v.   Coats,  77  Miss.  846,  32,  40  Am.  Dec.  589. 

28  So.  728,  78  A.  S.  R.  546;  Russell  6.  Nellis  v.  Lathrop,  22  Wend.  (N. 
V.  Tabyan,  28  N.  H.  543,  61  Am.  Dec.  Y.)  121,  34  Am.  Dec.  285. 

629;  Van  Rensselaer  v.  Bradley,  3  6.  Moore  v.  Turpin,  1  Speers  L. 
Denio  (N.  Y.)  135,  45  Am.  Dec.  451;    (S.  C.)  32,  40  Am.  Dec.  589. 
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general  tillage,  rather  than'  that  of  a  lease  for  mining  or  quarrying 
solid  minerals.'  Likewise  in  case  of  a  severance  of  the  leasehold  estate 
the  rent  is  apportioned,  when  not  entire,  and  an  assignee  of  a  part 
interest  in  the  leasehold  estate  is  held  liable  for  a  proportionate  part 
of  the  rent.*  In  case  of  the  eviction  of  a  tenant  by  title  paramount 
from  a  part  only  of  the  demised  premises,  the  rent  is  also  apportioned 
and  the  tenant  held  liable  for  a  proportionate  part  of  the  rent ;  •  but 
in  case  of  a  wrongful  partial  eviction  by  the  landlord  there  is  no 
apportionment;  he  is  not  permitted  to  profit  by  hia  own  wrong,  and 
the  entire  rent  is  suspended  according  to  the  better  view  while  such 
eviction  lasts.  ^^  In  England  it  seems  that  an  apportionment  of  an 
entire  rent  reserved  can  only  be  made  on  account  of  matters  accruing 
subsequently  to  the  demise,  and  not  on  account  of  an  original  defect 
in  the  demise  itself  by  which  the  entire  rent  was  reserved.** 

XVIII.  Defenses  to  Liability  for  Rent 

Oeneral  Principles 

447.  In  General. — It  has  been  said  that  nothing  but  a  surrender, 
a  release,  or  an  eviction  can  in  whole  or  in  part  relea.se  a  tenant  from 
the  obligation  of  his  covenant  to  pay  rent.**  Though  this  statement 
has  been  referred  to  with  approval  in  subsequent  cases,*'  it  is  probably 
too  comprehensive,  and  it  has  been  said  that,  as  originally  enunciated, 
it  was  obiter  dictum.**  There  are,  notwithstanding  the  foregoing  pro- 
nouncement, several  cases  in  which  tenants  have  been  relieved  of 
their  liability  to  pay  rent  when  there  had  not  been  a  surrender,  a 

7.  Wettengell  v.  Oormley,  166  Pa.  period,  the  lessee  continuing  in  pos- 
St.  559,  28  Atl.  934,  40  A.  S.  R.  733.  session  of  the  remainder.  It  appeared 
Generally  as  to  mining  leases,  see  from  the  dates  of  and  averments  in  the 
Mines.  pleadings  that  the  prior  lease  was  for 

8.  Van  Rensselaer  v.  Bradley,  3  a  term  extending  beyond  the  duration 
Denio  (N.  Y.)  135,  45  Am.  Dec.  451.  of  the  latter  lease.  It  was  held,  on 
See  supra,  par.  352.  errot  (reversing  the  judgment  of  the 

9.  See  infra,  par.  464.  court  of  exchequer),  that   the  latter 

10.  See  infra,  par.  461.  demise  was  wholly  void  as  to  the  eight 

11.  Neale  v.  Mackenzie,  1  M.  &  W.  acres;  and  that  the  rent  was  not  ap- 
747,  2  Gale  174,  6  L.  J.  Exch.  263,  15  portionable,  and  the  lassor  was  not  en- 
Eng.  Rul.  Cas.  359.  In  this  case  a  titled  to  distrain  for  the  whole  rent  or 
lessee  (under  a  parol  demise)  of  one  any  part  of  it. 

hundred  acres  of  land  accepted   the  12.  Fisher  v.  Milliken,  8  Pa.  St.  Ill, 

lease  and  entered  upon  the  land.    Up-  49  Am.  Dec.  497. 

on  his  entry  he  found  eight  acres  in  13.  Gluck  v.  Baltimore,  81  Md.  315, 

the  possession  of  a  person  entitled  un-  32  Atl.  515,  48  A.  S.  R.  515. 

der  a  prior  lease  from  the  lessor,  and  Note:  49  Am.  Dec.  501. 

that    person   kept    possession   of   the  14.  Aner  v.  Penn,  99  Pa.  St.  370, 

eight   acres  until  half  a  year's  rent  44    Am.    Rep.    114,    commenting    on 

became  due,  and  excluded  the  lessee  Fisher  v.  Milliken,  8  Pa.  St.  Ill,  49 

from     the     enjoyment     during     that  Am.  Dec.  497. 
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release  or  an  eviction.  For  instance,  the  fact  that  a  lease  is  illegal 
on  grounds  of  public  policy  is  a  defense  to  the  landlord's  addon  to 
recover  rent,**  and  the  liability  to  pay  rent  may  be  made  dependent 
upon  the  landlord's  performing  particular  agreements  upon  his  part 
contained  in  the  lease.**  Again,  a  tenant  may  be  entitled  to  rescind 
the  lease  and  thus  escape  liability  for  future  rents,*'  and  according 
to  some  of  the  authorities  the  taking  of  the  premises  under  the  power 
of  eminent  domain  has  the  same  effect.**  In  an  action  for  rent,  an 
answer  alleging  that  the  landlord  accepted  the  tenant's  surrender  of 
the  premises  and  resumed  possession,  and  also  that  the  tenant  aban- 
doned the  premises  because  of  their  untenantable  condition,  is  not 
open  to  the  objection  that  it  embodies  inconsistent  defenses.**  The 
effect  of  a  forfeiture  of  the  term  on  the  tenant's  liability  for  rent  is 
treated  elsewhere  in  this  article.** 

'  448.  Set-off  and  Counterclaim. — ^Tbe  general  statutes  of  set-off 
and  counterclaim  apply  to  actions  by  a  landlord  to  recover  rent,  and 
the  tenant  may  therefore  set  up  against  a  claim  for  rent  any  proper 
claim  which  he  may  have  against  his  landlord.*  Thus  it  has  been 
held  that  where  a  tenant  purchases  a  judgment  which  is  an  incum- 
brance on  the  leasehold,  not  for  profit,  but  to  protect  his  possession, 
he  may  offset  the  amount  which  he  paid  for  it  against  the  rent,  and 
where  the  landlord  is  insolvent  and  threatens  a  proceeding  to  oust 
the  tenant  for  nonpayment  of  rent,  a  court  of  equity  will  enforce 
the  aetoS  and  enjoin  the  institution  of  such  proceedings.*  Accord- 
ing to  some  of  the  authorities  if  the  lassor  disturbs  the  possession 
of  the  tenant  by  an  unlawful  interference  therewith,  the*  lessee  may, 
when  sued  for  the  rent,  set  up  the  damages  arising  from  such  dis- 
turbance as  a  counterclaim,*  and  the  tenant  has  been  permitted  to 
set  up  as  a  counterclaim  a  claim  for  the  conversion  by  the  landlord 
of  his  personal  property  situated  on  the  demised  premises  at  the  time 
the  landlord  re-entered  upon  the  premises,  provided  the  tenant's  claiim 

15.  Cole    V.    Brown-Hurley    Hard-   986,  38  A.-  S.  R.  473. 

ware  Co.,  139  la.  487,  117  N.  W.  746,  20.  See  infra,  par.  466  et  seq. 

16   Ann.   Cas.   846,   18   L.R.A.(N.S.)  1.  Collins  v.  Lewis,  53  Minn.  78,  54 

1161.    See  supra,  par.  45  et  seq.,  as  to  N.  W.  1056,  19  L.R.A.  822;  Seott  v. 

leases  illegal  on  the  ground  of  public  Waggoner,   48   Mont.   536,   139   Pac. 

policy.  454,  L.R.A.1916C  491  and  note;  Thrall 

16.  Mechelen  v.  Wallace,  7  Ad.  &  v.  Omaha  Hotel  Co.,  6  Neb.  295,  25 
El.,  54  note,  34  E.  C.  L.  35,  9  Eng.  Am.  Rep.  488;  Livingston  v.  Living- 
Rul.  Cas.  606.  See  supra,  par.  194,  as  ston,  4  Johns.  Ch.  (N.  Y.)  287,  8  Am. 
to  dependent  and  indopendent  cove-  Dec.  562.  See  generally,  Set-off 
nants  generally;  and  infra,  par.  460,  and  CountercXiAIM. 

as  to  the  effect  of  a  breach  of  the  2.  Thrall   v.    Omaha   Hotel   Co.,   5 

landlord's  covenant  to  repair.  Neb.  295,  25  Am.  Rep.  488. 

17.  See  infra,  par.  620.  3.  York  v.  Steward,  21  Mont.  515, 

18.  See  infra,  par.  454,  455.  55  Pac.  29,  43  L.R.A.  125. 

19.  Minneapolis  Co-operative  Co.  Note:  L.R.A.1916C  500,  506,  509, 
V.  Williamson,  51  Minn.  53,  52  N.  W.  511. 
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had  been  perfected  by  a  demand  before  the  landlord's  action  was 
commenced.^  In  other  cases,  however,  it  is  held  that  the  damages 
for  the  tortious  act  of  a  landlord  interfering  with  the  possession  of 
the  tenant  but  not  amounting  to  a  breach  of  any  express  or  implied 
covenant  in  the  lease  are  liot  available  as  a  counterclaim,  as  such 
claim  does  not  arise  out  of  the  contract  or  transaction  set  forth  in  the 
complaint,  as  the  foundation  of  the  landlord's  claim  for  rent,  nor  is  it 
connected  with  the  subject  of  the  action,  nor  is  it  a  cause  of  action  on 
the  contract.'^  If  a  lessor  makes  a  contract  to  lease  a  farm  and  dies 
before  the  end  of  the  term,  the  rent  accruing  from  such  lease  after  the 
death  of  the  lessor  cannot  be  set  off  by  a  debt  due  to  the  tenant  from 
the  lessor  at  the  time  of  his  death,  although  the  estate  of  the  lessor  is 
insolvent.  The  creditor  must,  in  such  a  case,  share  ratably  with  the 
other  creditors  in  the  proceeds  of  the  realty,  and  the  rents  and  profits 
of  the  realty  are  not  liable  for  the  debts  of  the  decedent  until  they 
are  sequestered  by  the  court.* 

449,  Recoupment. — ^Where  the  doctrine  of  recoupment  prevails 
under  which  in  an  action  for  a  breach  of  contract  the  defendf^t  may 
show  that  the  plaintiff  has  not  performed  the  same  contract  on  his 
part,  and  may  recoup  his  damages  for  such  breach  in  the  same  action, 
whether  they  are  liquidated  or  not,'  a  tenant  may  in  an  action  for 
rent  recoup  damages  arising  from  a  breach  by  the  landlord  of  his 
agreements  contained  in  the  lease.^  Thus,  recoupment  of  damages 
for  the  breach  of  a  covenant  of  quiet  enjoyment  implied  in  a  lease  is 
allowable  in  an  action  for  the  rent  reserved.*  Likewise  a  tenant  may 
recoup  his  damages  resulting  from  the  fraud  or  fraudulent  representa- 
tions  of  his  landlord  whereby  he  was  induced  to  take  the  lease.  ^®  As 
regards  tortious  acts  of  the  landlord  subsequent  to  the  letting  the 
tenant  cannot,  according  to  some  of  the  authorities,  recoup  his  unliqui- 
dated damages  arising  therefrom.^^  Thus  it  has  been  held  that  the 
tenant  cannot  recoup  for  mere  trespasses  by  the  landlord  or  other 
tortious  acts  subsequent  to  the  letting,  interfering  with  the  lessee's 
enjoyment  of  the  premises,  which  do  not  amount  to  a  breach  of  the 

4.  Scott    V.    Waggoner,    48    Mont.  App.  372,  27  N.  E.  647,  50  A.  S.  R. 
636,  139  Pac.  454,  L.B.A.1916C  491.       208;  New  York  v.  Mabie,  13  N.  Y. 

5.  Boreel  v.  Lawton,  90  N.  Y.  293,  151,  64  Am.  Dec.  538. 

43  Am.  Rep.  170 ;  Kuhn  v.  Sol.  Heav-  Notes :  40  Am.  Dec.  320,  335 ;  36 

enrich  Co.,  115  Wis.  447,  91  N.  W.  L.R.A.(N.S.)   655i 

994,  60  L.B.A.  585.  9.  New  York   v.  Mabie,  13  N.  Y. 

Note:   L.R.A.1916C  500,  506,  509,  151,  64  Am.  Dec.  538. 

51L  Notes:  40  Am.  Dec.  335;  64  Am. 

6.  Note:  47  A.  S.  B.  591.        '  Dec.  545. 

7.  See     Sbt-off     and     Counter-  10.  Myers  v.  Fear,  21  Okla.  498,  96 
CLAIM.  Pac.  642,  129  A.  S.  R.  795. 

8.  Keating  v.  Springer,  146  III.  481,  Note :  40  Am.  Dec.  335. 

34  N.  E.  805,  37  A.  S.  R.  175,  22       11.  Note:  40  Am.  Dec.  335. 
L.R.A.  544;  McCoy  v.  Oldham,  1  Ind. 
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covenant  for  quiet  enjoyment.**  Other  authorities,  however,  permit 
the  tenant  to  recoup  unliquidated  damages  arising  out  of  ti'espasses 
by  the  landlord.** 

450.  Breach  of  Lessor's  Agreement  to  Repair. — The  covenant  of 
the  landlord  to  repair  and  of  the  tenant  to  pay  rent  are,  as  a  general 
rule,  considered  as  independent,  and  the  lessor's  failure  to  perform 
his  covenant  is  not  a  bar  to  his  recovery  of  rent  so  long  as  the  tenant 
remains  in  possession.**  The  tenant  may,  however,  where  the  doctrine 
of  recoupment  prevails,  recoup  his  damages  resulting  from  the  land- 
lord's breach  of  his  agreement;  **  or  he  may  himself  make  the  repairs 
and  deduct  the  expenses  thereof  from  the  rent.**  The  performance  by 
the  landlord  of  his  agreement  to  repair  may,  by  the  terms  of  the  lease, 
be  expressly  made  a  condition  precedent  to  his  right  to  recover  rent, 
and  where  such  is  the  case  the  courts  have  given  effect  thereto  and 
denied  his  right  to  recover  rent  though  the  tenant  continued  to  occupy 
the  premises.*'  The  failure  of  the  landlord  to  repair  may  result  in 
such  consequences  as  to  render  the  premises  untenantable  and  accord- 
ing to  some  authorities  be  ground  upon  which  to  base  a  constructive 
eviction.**  And  it  has  been  held  that  though  ordinarily,  where  there 
has  been  a  breach  of  an  agreement  on  the  part  of  the  landlord  to  repair, 
the  tenant  is  remunerated  by  a  recovery  of  damages  suffered  by  him 
by  reason  of  such  breach,  yet  the  covenants  on  the  part  of  a  lessor 
to  repair,  and  the  agreement  on  the  part  of  a  lessee  to  pay  the  rent, 
are  mutual  undertakings,  and  the  refusal  by  the  landlord  to  perform 
his  part  of  the  contract  may  justify  the  tenant  in  treating  the  contract 
as  rescinded.** 

12.  New  York  v.  Mabie,  13  N.  Y.  Notes:  34  L.R.A.(N.S.)  977,  984; 
161,  64  Am.  Dec.  538;  Boreel  v.  Law-  L.R.A.1915C  649;  9  Eng.  Rul.  Cas. 
ton,  90  N.  Y.  293,  43  Am.  Rep.  170.   485. 

Note :  40  Am.  Dec.  335.  See  supra,  par.  194,  as  to  dependent 

13.  Warren  v.  Wagner,  75  Ala.  188,  and  independent  covenants  generally. 
51  Am.  Rep.  446.  15.  Hendry  v.  Squier,  126  Ind.  19, 

14.  Tyson  v.  Weil,  169  Ala.  558,  25  N.  E.  830,  9  L.R.A.  798;  McCoy 
53  So.  912,  Ann.  Cas.  1912B  350,  34  v.  Oldham,  1  Ind.  App.  372,  27  N.  B. 
L.R.A.(N.S.)  309;  Young  v.  Berman,  647,  50  A.  S.  R.  208;  Arbenz  v.  Ex- 
96  Ark.  78,  131  S.  W.  62,  34  L.R.A.  ley,  52  W.  Va.  476,  44  S.  E.  149,  61 
(N.S.)   977;  Taylor  v.  Finnigan,  189   L.R.A.  957. 

Mass.   568,  76  N.  E.   203,   2  L.R.A.       Note:  40  Am.  Dec.  336. 
(N.S.)  973;  Stewart  v.  Childs  Co.,  86       16.  See  infra,  par.  574,  as  to  the 
N.  J.  L.  648,  92  Atl.  392,  L.R.A.1915C   general  right  of  a  tenant  to  make  re- 
649;  Partridge  v.  Dykins,  28  Okla.  54,  pairs  when  the  landlord  fails  to  per- 
113  Pac.  928,  34  L.R.A.(N.S.)   984;   form  his  agreement  to  do  so  and  to  de- 
Obermyer   v.   Nichols,   6   Bin.    (Pa.)    duct  this  cost  from  the  rent. 
159,  6  Am.  Dec.  439;  HoUiday  v.  Pe-       17.  Notes:    34    L.R.A.(N.S,)    980; 
gram,  89  S.  C.  73,  71  S.  E.  367,  Ann.   Ann.  Cas.  1913A  1096. 
Cas.  1913 A  33;  Arbenz  v.  Exley,  52       18.  See  supra,  par.  178. 
W.  Va.  476,  44  S.  E.  149,  61  L.R.A.       19.  Tedstrom     v.     Puddephatt,    99 
957.  Ark.  193,  137  S.  W.  816,  Ann.  Cas, 
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451.  Payment — Payment  is  of  course  a  defense  to  an  action  for 
renty  but  it  has  been  held  that  in  an  action  of  covenant  broken  for 
rent,  payment  can  only  be  shown  under  the  general  issue,  with  a 
brief  statement,  or  under  a  special  plea  of  payment ^^  If  cotenants 
join  in  a  lease  reserving  a  common  rent  payable  to  them  jointly, 
either  may  receive  and  give  a  valid  receipt  for  the  entire  rent  until 
the  other  gives  notice  that  his  share  must  be  paid  to  him  personally.^ 
So  an  assignment  or  grant  by  one  of  two  or  more  colessors  gives  to 
his  assignee  or  grantee  the  same  right  which  he  had  to  receive  and 
receipt  for  the  entire  rents  reserved  by  the  lease.'  As  in  other  cases 
the  plea  of  payment  to  an  action  for  rent  is  an  affirmative  defense 
and  the  burden  of  proof  is  upon  the  party  asserting  payment.'  It 
has  been  held  tliat  a  law  which  requires  the  lessee,  of  a  railroad  to 
deduct  the  taxes  levied  on  the  road  from  the  rent  stipulated  to  be 
paid  and  pay  the  same  to  the  state  is  not  void,  even  with  reference 
to  existing  leases  as  impairing  the  obligation  of  a  contract,  where 
both  lessor  and  lessee  and  the  rent  due  are  proper  subjects  for  taxation.^ 
Where  persons  leased  premises  in  the  territory  of  the  Confederate 
States,  it  has  been  decided  by  the  federal  supreme  court  to  be  a  good 
defense  to  an  action  for  the  rent  that  the  federal  military  authorities 
during  the  civil  war  seized  the  premises  as  abandoned  property,  and 
that  the  lessee  was  compelled  to  pay  rent  to  those  authorities  during 
the  whole  period  for  which  it  was  not  paid  to  the  lessor.*    Though 

1913A  1092.    As  regards  rescission  of  and  are  afterwards  adjudged  invalid, 

contracts    generally,    see    Contracts,  if  it  made  no  offer  to  indemnify  the 

vol.  6,  p.  925  et  seq.  lessee  against  liability  in  ease  the  taz- 

20.  Russell    V.   Fabyan,   28   N.   H.  es  were  adjudged  void,  and  under  the 

543,  61  Am.  Dec.  629.  decisions  as  they  then  stood  the  taxes 

1.  Swint  v.  McCalmont  Oil  Co.,  184  were  lawful. 

Pa.  St.  202,  38  Atl.  1021,  63  A.  S.  B.  5.  Harrison  v.  Meyer,  92  U.  S.  Ill, 
791.  23  U.  S.  (L.  ed.)  606;  Qates  v.  Good- 
Note:  63  A.  S.  B.  795.  loe,  101  U.  S.  612,  25  U.  S.  (L.  ed.) 

2.  Swint  V.  McCalmont  Oil  Co.,  184  895.  In  Mitchell  v.  Clark,  110  U.  S. 
Pa.  St.  202,  38  Atl.  1021,  63  A.  S.  B.  633,  4  S.  Ct.  170,  312,  28  U.  S.  (L. 
791.  ed.)   279,  it  is  held  that  a  suit  by  a 

3.  Montgomery  v.  Leiuver,  94  Minn,  lessor  to  recover  of  a  lessee  rents 
133,  102  N.  W.  367,  110  A.  S.  B.  349.  which,  during  the  civU  war,  by  order 

4.  Vermont,  etc.,  B.  Co.  ▼.  Vermont  of  the  federal  commanding  general 
Cent.  B.  Co.,  63  Vt.  1,  21  Atl.  262,  in  the  department  where  the  property 
731,  10  L.B.A.  562.  Also  holding  was  situated,  had  been  paid  to  the 
that  a  notice  by  the  lessor  of  a  rail-  military  authorities  and  appropriated 
road  to  its  lessee  not  to  pay  certain  to  the  use  of  the  United  States,  is  an 
taxes,  because  of  their  invalidity,  action  subject  to  the  limitations  pre- 
which  have  been  assessed  under  state  scribed  by  the  Act  of  March  3d,  1863, 
laws  requiring  the  lessee  under  heavy  12  Stat.  755,  and  May  11th,  1866,  14 
penalties  to  pay  the  taxes  and  deduct  Stat.  46,  for  the  commencement  of 
them  from  the  rent  due,  will  not  entitle  suits  for  seizures  made  during  the  war 
the  lessor  to  recover  their  amount  by  virtue  or  under  color  of  authority 
from  the  lessee  in  case  they  are  paid  derived  from  or  exercised  under  the 
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the  acceptance  by  a  landlord  of  the  negotiable  note  of  a  tenant  does  not 
extinguish  the  rent  due,  yet  it  does  operate  as  a  suspension  of  the 
right  of  the  landlord  to  enforce  the  payment  of  the  rent  in  any 
manner,  till  after  the  note  becomes  due  and  payable.* 

452.  Discharge  in  Bankruptcy. — ^The  decisions  in  this  country  are 
not  in  accord  upon  the  question  whether  an  adjudication  in  bank- 
ruptcy terminates  all  the  contractual  relations  of  the  bankrupt  so  that 
the  relation  of  landlord  and  tenant  is  severed  and  the  liability  of  the 
tenant  for  future  accruing  rents  discharged.  Some  of  the  courts 
have  held  that  it  has  such  an  effect'  According  to  the  better  view, 
however,  the  tenant  remains  liable  and  the  obligation  to  pay  rent  is 
not  discharged  as  to  the  future  unless  the  trustee  elects  to  retain  the 
lease  as  an  asset.  This  is  the  construction  which  the  English  courts 
have  placed  upon  the  bankruptcy  act  of  their  country,  and  the  doctrine 
is  supported  by  the  weight  of  authority  as  concerns  our  Bankruptcy 
Act.8 

453.  Acquisition  of  Reversion  by  Tenant.— ^If  a  lease  be  made 
reserving  rent,  and  the  lessor  grant  the  reversion  to  another,  the  rent 
to  accrue  passes  to  the  grantee,  although  no  mention  be  made  of  it 
in  the  deed,  rent  being  incident  to  the  reversion,*  and  therefore,  where 
the  reversion  is  conveyed  to  the  tenant,  without  any  reservation  of  the 
rent  to  accrue,  the  tenant  is  discharged  from  the  payment  of  future 
accruing  rents;  ^®  so  where  the  reversion  in  a  part  of  the  premises  is 
acquired  fey  the  tenant  it  will  operate  as  a  discharge  of  the  rent  pro 
tan  to,  the  rent  in  such  case  being  apportioned.**  As  heretofore  shown, 
a  tenant  may  purchase  his  landlord's  title  on  an  execution  sale,** 
and  accordingly  a  tenant  may  show  that  he  has  become  the  owner  of 
a  part  of  the  leased  premises  by  a  purchase  or  redemption  under  a 
judgment  against  the  lessor,  to  mitigate  the  damages  in  an  action 
for  rent,  though  not  as  a  bar  to  the  action.*'  Where  a  mortgage 
carries  tlie  legal  title,  a  mortgage  of  the  reversion  carries  the  right  to 

President  or  under  any  act  of  Con-  woods,  210  Fed.  754, 127  C.  C.  A.  304, 
gress.  Ann.  Cas.  1916A  940. 

6.  Hombrooks  v.  Lueas,  24  W.  Va.       Notes:  59  L.R.A.  695;  15  Ann.  Cas. 
493,  49  Am.  Rep.  277.     See  also  Fiske  389. 

V.  Judge,  2  Speers  L.  (S.  C.)  436,  42  And  see  BANKRUPTCfY,  vol.  3,  pp. 

Am.  Dec.  380.  239,  321. 

Note:  35  L.R.A.<N.S.)    106.  9.  See  supra,  par.  422. 

As  to  the  acceptance  of  notes  or  10.  Martin  v.  Searcy,  3  Stew.  (Ala.) 

other  obligations  for  an  indebtedness  50,  20  Am.  Dec.  64;  Newall  v.  Wright, 

as  payment,  see  Payment.  3  Mass.  138,  3  Am.  Dec.  98. 

7.  Note:  59  L.R.A.  695.  11.  Nellis  v.  Lathrop,  22  Wend.  (N. 

8.  Watson  v.  Merrill,  136  Fed.  359,  Y.)  121,  34  Am.  Dec.  285. 
69  C.  C.  A.  185,  69  L.R.A.  719 ;  In  12.  See  supra,  par.  154. 

re  Roth,  181  Fed.  667,  104  C.  C.  A.  13.  Nellis  v.  Lathrop,  22  Wend.  (N. 
649,  31  L.R.A.(N.S.)  270;  In  re  Sher-   Y.)  121,  34  Am.  Dec.  285. 
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rents  thereafter  accruing,^^  and  where  a  lease  is  made  and  afterwards 
the  lessor  mortgages  the  same  property  to  the  lessee  in  fee,  the  rent 
is  suspended  until  the  condition  is  performed^  or  the  estate  redeemed, 
though  during  the  suspension  the  lessee  must  account  for  the  income 
as  mortgagee  to  be  applied  in  the  discharge  of  the  principal  and  interest 
of  the  debt.**  If,  however,  the  estate  is  redeemed  the  rent  will  again 
become  payable  if  the  term  in  the  meantime  has  not  expired.** 

Taking  of  Premises  under  Power  of  Effiineni  Domain 

454.  Where  Part  of  Premises  Is  Taken. — ^The  taking  of  the  demised 
premises  under  the  power  of  eminent  domain  does  not  aflfect  the  lia- 
bility of  the  tenant  for  rents  theretofore  accrued,  even  though  they 
were  payable  in  advance.*'  Both  on  principle  and  by  the  decided 
weight  of  authority,  the  better  rule  is  that  a  tenant,  when  part  of 
the  leased  premises  is  taken  imder  the  power  of  eminent  domain, 
cannot  claim  an  eviction  by  the  landlord,  nor  be  released  from  the 
payment  of  rent.  The  landlord  could  convey  by  his  lease  no  greater 
title  than  he  had,  which  was  at  all  times  subject  to  the  exercise  of  the 
right  of  eminent  domain  on  the  part  of  those  on  whom,  because  of 
the  public  necessity  and  convenience,  the  statute  had  conferred  the 
power.  Both  thus  held  their  interest  in  the  property  subject  to  the 
exercise  of  this  sovereign  power;  the  only  limitation  being  that  the 
land  could  not  be  taken,  nor  the  estate  diminished,  without  just  com- 
pensation being  ascertained  and  paid.  The  tenant  cannot,  therefore, 
compel  the  landlord  to  accept  a  lessened  rent.  The  obligation  to  pay 
rent,  as  fixed  in  the  lease,  is  not  terminated  by  the  condemnation  pro- 
ceedings, but  remains  in  full  force,  irrespective  of  such  proceedings; 
and  if,  by  virtue  of  them,  the  tenant  is  damaged  by  injury  to  his 
leasehold,  he  must  seek  his  damage  from  the  one  who  inflicts  it,  and 
have  it  determined  and  set  apart  to  him  in  the  condemnation  pro- 
ceedings.*^ And  it  has  been  held  that  the  fact  that  the  court  in  the 
condemnation  proceedings  erroneously  determined  the  amount  of  the 
lessee's  damages  on  the  theory  that  the  tenancy  terminated  by  the 
taking  as  to  the  part  of  the  premises  taken  does  not  affect  his  liability 

14.  See  supra,  par.  425.  L.R.A.  839 ;  Corrigan  v.  Chicago,  144 

16.  Newall  v.  Wright,  3  Mass.  138,  lU.  537,  33  N.  E.  746,  21  L.R.A.  212; 

3  Am.  Dec.  98.    As  to  the  duty  of  a  Gluck  v.  Baltimore,  81  Md.  315,  32 

mortgagee  in  possession  to  account  for  Atl.  515,  48  A.  S.  R.  515 ;  Olson  Land 

the   renta   and   profits   of   the    mort-  Co.  v.  Alki  Park  Co.,  63  Wash.  521, 

gaged  premisies,  see  Mortgages.  115  Pac.  1083,  Ann.  Cas.  1912D  365. 

16.  Newall  v.  Wright,  3  Mass.  138,  Notes:  48  A.  S.  R.  524;  17  L.R.A. 
3  Am.  Dec.  98.  276;  21  L.K.A.  214;  Ann.  Cas.  1912D 

17.  Note:  15  Eng.  Rul.  Cas.  810.  367;  15  Eng.  Rul.  Cas.  494,  810. 

18.  S tubbings  v.  Evanston,  136  111.  And  see  Eminent  Domain,  vol.  10, 
77,  26  N.  E.  577,  29  A.  S.  R.  300,  11  p.  136. 
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to  the  lessor  for  the  full  amount  of  the  rent  reserved  in  the  lease.  ^* 
In  some  jurisdictions,  however,  the  view  obtains  that  the  lessee  is 
entitled  to  a  proportionate  abatement  of  the  rent,  as  in  cases  where 
a  tenant  is  evicted  from  a  part  of  the  premises  under  a  title  para- 
mount.**  Irrespective  of  the  rule  as  regards  ordinary  leases,  it  has 
been  held,  in  case  of  a  rent  charge,  that  an  apportionment  of  the  rent 
will  be  made  by  a  court  of  equity  at  the  instance  of  the  tenant  where 
a  part  of  the  premises  subject  to  the  charge  is  taken  for  a  public 
street,^  and  this  view  has  been  approved  and  applied  in  the  case  of 
an  irredeemable  ground  rent  reserved  in  a  long  term  lease  renewable 
forever.^  In  some  instances  the  statutes  have  expressly  provided  that 
where  a  part  of  the  demised  premises  is  taken  the  rent  shall  ^be  ap- 
poAiioned,*  but  such  a  provision  may  be  waived  by  the  parties.^  In 
accordance  with  the  rule  that  the  taking  of  a  part  of  the  leased  premises 
does  not  affect  the  tenant's  liability  for  future  rents,  it  has  been 
held  that  if  on  the  payment  of  the  value  of  the  leasehold  interest  to 
the  tenant,  the  remedy  of  the  landlord  to  collect  his  rent  may  be 
impaired  or  defeated  on  account  of  the  insolvency  of  the  tenant,  or 
other  cause,  a  court  of  equity  may  interpose  to  prevent  the  payment 
of  the  damages  recovered  into  the  hands  of  the  tenant,  and  appropriate 
the  fund,  or  so  much  thereof  as  may  be  necessary,  to  the  payment 
of  the  rents  due  or  to  become  due  from  the  tenant  to  the  landlord 
during  such  time  as  the  lease  may,  by  its  terms,  continue  to  run.* 

455.  Where  Entire  Premises  Taken. — ^In  some  jurisdictions  the 
courts  apply  the  same  rule  where  the  entire  leased  premises  are  taken 
under  the  power  of  eminent  domain  as  where  a  part  only  of  the 
premises  is  taken,  and  hold  that  the  tenant's  liability  for  rent  during 
the  term  of  the  lease  continues.*  On  the  other  hand,  in  jurisdictions 
which  adopt  the  rule  that  on  the  taking  of  a  part  of  the  premises 
the  tenant  is  entitled  to  a  proportionate  abatement  of  the  rent,  on  the 
taking  of  the  entire  premises  he  will  of  course  be  released  from  further 
liability  for  all  subaaquently  accruing  rents.    And  in  some  jurisdic- 

19.  Olson  Land  Co.  v.  AUd  Park  42  L.R.A.  107.  See  also  Baltimore  v. 
Co.,  63  Wash.  521,  115  Pac.  1083,  Latrobe,  101  Md.  621,  61  Atl.  203,  4 
Ann.  Cas.  1912D  365.    See  also  Gluck  Ann.  Cas.  1005. 

V.  Baltimore,  81  Md.  315,  32  Atl.  515,  Notes :   21  L.R. A.  215 ;   Ann.  Cas. 

48  A.  S.  R.  515.  1912D  370. 

20.  Notes:  29  A.  S.  R.  304;  17  4.  Notes:  17  L.R.A.  276;  21  L.R.A. 
L.R. A.  276 ;  21  L.R.A.  215 ;  Ann.  Cas.  213. 

1912D  370;  15  Eng.  Rul.  Cas.  810.  6.  Stubbings  v.  Evanston,  136  111. 

1.  Cuthbert  v.  Kuhn,  3  Whart.  37,  26  N.  E.  577,  29  A.  S.  R.  300,  11 
<Pa.)  357,  31  Am.  Dec.  513.  L.R.A.  839. 

Note :  21  L.R. A.  221.  6.  Foote  v.  Cincinnati,  11  Ohio  408, 

2.  Baltimore   v.   Latrobe,  101   Md.   38  Am.  Dec  737. 

621,  61  Atl.  203,  4  Ann.  Cas.  1005.  Notes:   21  L.R.A.  213;  Ann.   Cas. 

3.  Rhode  Island  Hospital  Trust  Co.   1912D  370. 
V.  Hayden,  20  R.  I.  544,  40  Atl.  421, 
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tions,  though  the  taking  of  a  part  of  the  premises  does  not  affect 
the  liability  of  the  tenant  for  subsequently  accruing  rents,  yet  the 
taking  of  the  entire  premises  is  held  to  terminate  the  lease  and  relieve 
the  tenant  from  liability  for  subsequent  rents,  as  in  such  a  case  there 
is  nothing  left  from  which  the  rents  can  be  said  to  accrue ; '  the  stat- 
utes have  in  some  instances  expressly  provided  that  where  the  whole 
of  the  demised  premises  is  taken  the  term  shall  terminate,  and  all 
rights  and  liabilities  of  the  tenant  in  such  a  case  cease.^  Where  an 
easement  only  in  the  entire  demised  premises  is  taken,  as  in  case  of 
a  condemnation  for  a  highway,  it  has  •  been  held  that  the  tenant  is 
liable  to  his  landlord  for  all  rents  accruing  between  the  time  of  the 
condemnation  and  the  eviction  or  ouster  of  the  tenant  by  the  actual 
taking  of  the  premises  by  the  municipality ;  the  reason  given  for  fliis 
being  that  as  the  municipality  obtained  only  an  easement  in  the  land 
in  question,  it  clearly  had  no  right  to  use  the  same  for  any  other 
purposes  than  those  appertaining  to  a  highway.  It  could  not  legally 
build  upon  it  or  rent  it;  and,  if  it  should  do  so,  the  owner  could 
recover  the  land  in  ejectment,  together  with  the  rents  thereof  as  mesne 
profits.* 

Effect  of  Eviction  on  Liability  for  Rent 

456.  In  General. — ^It  is  the  well  settled  general  rule  that  where 
the  eviction  by  a  landlord  is  of  the  whole  premises  this  will  relieve 
the  tenant  from  liability  for  future  accruing  rents. '^  This  rule 
results  from  the  meaning  of  the  term  rent,  and  from  the  obligations 
between  landlord  and  tenant.  Rent  is  compensation  for  the  use  of 
land,  and  what  the  tenant  pays  rent  for  is  quiet  possession,  or  beneficial 
enjoyment.  When,  therefore,  the  use  or  possession  ceases,  the  con- 
sideration for  the  payment  ceases.*^  But  where  the  tenant  returns 
and  occupies  the  premises,  even  after  an  actual  ouster,  the  right  to 
the  rent,  once  suspended,  is  restored.**     Separate  actions  may  be 

7.  Corrigan  v.  Chicago,  144  111.  537,  sued  for  the  rent  accruing  prior  to  his 
33  N.  E.  746,  21  L.R.A.  212.  actual  ouster. 

Notes :  21  L.R. A.  213 ;  15  Eng.  Rul.  10.  American  Bonding  Co.  v.  Pueblo 

Cas.  494,  810.  Inv.  Co.,  150  Fed.  17,  80  C.  C.  A.  97, 

See  Eminent  Domain,  vol.  10,  pp.  10  Ann.  Cas.  357,  9  L.R.A.(N.S.)  557; 

136-137.  Grommes  v.  St.  Paul  Trust  Co.,  147 

8.  Rhode  Island  Hospital  Trust  Co.  III.  634,  35  N.  E.  820,  37  A.  S.  R.  248; 
V.  Hayden,  20  R.  I.  544,  40  All.  421,  Royce  v.  Guggenheim,  106  Mass.  201, 
42  L.R  .A.  107.  8  Am.  Rep.  322;  Oakford  v.  Nixon, 

Note :  Ann.  Cas.  1912D  370.  177  Pa.  St.  76,  35  Atl.  688,  34  L.R.A. 

9.  Rhode  Island  Hospital  Trust  Co.  575. 

V.  Hayden,  20  R.  I.  544,  40  Atl.  421,  11.  Grommes  v.  St.  Paul  Trust  Co., 
42  L.R.A.  107.  In  this  case  the  court  147  111.  634,  35  N.  E.  820,  37  A.  S.  R. 
did  not  pass  on  the  liahility  of  the  248. 

tenant  for  rent  after  he  was  ousted  12.  Martin  v.  Martin,  7  Md.  368,  61 
from  the  premises,  as  the  landlord  only   Am.  Dec.  364. 
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brought  for  instalments  of  rent  as  they  accrue,**  and  it  has  been  held 
that  an  alleged  eviction  cannot  be  set  up  as  a  defense  in  a  second 
suit  for  the  recovery  of  rent,  where  the  acts  constituting  the  eviction 
were  known  to  the  tenant  before  the  trial  of  the  first  suit,  and  could 
have  been  raised  and  determined  under  the  issues  in  that  suit.*^  It 
has  been  said  to  be  the  result  of  an  unbroken  chain  of  authorities 
that  an  entry,  without  expulsion  of  the  lessee,  will  not  produce  a  sus- 
pension of  the  rent.**  If  a  negotiable  note  is  given  by  the  tenant  for 
future  rents,  his  subsequent  eviction  cannot  affect  his  liability  thereon 
to  a  bona  fide  holder.**  In  an  action  of  debt  to  recover  rent  it  was 
held  at  common  law  that  under  the  plea  of  nil  debet  the  tenant  could 
give  in  evidence  an  eviction  by  the  landlord,  and  a  fortiori  the  defense 
is  available,  in  an  action  of  assumpsit  for  use  and  occupation  and  on 
a  quantum  meruit,  under  the  plea  of  non  assumpsit.*^ 

457.  Constructive  Eviction. — ^Where  a  landlord,  without  being 
guilty  of  an  actual  physical  disturbance  of  the  tenant's  possession,  is 
guilty  of  such  acts  as  will  justify  or  warrant  the  tenant  in  leaving  the 
premises,  and  he  abandons  them,  then  the  circumstances  which 
justify  such  abandonment,  taken  in  connection  with  the  act  of 
abandonment  itself,  will  support  a  plea  of  eviction  as  against  an 
€tction  for  rent.**  If,  however,  the  tenant  makes  no  surrender  of  the 
possession,  but  continues  to  occupy  after  the  commission  of  the  acts 
which  would  justify  him  in  leaving,  he  will  be  deemed  to  have  waived 
his  right  to  abandon,  and  he  cannot  sustain  a  plea  of  eviction  by 
showing  such  circumstances.  There  cannot  be  a  constructive  eviction 
without  a  surrender  of  possession,  and  it  would  be  unjust  to  permit 
the  tenant  to  remain  in  possession  and  then  escape  the  payment  of 
rent  by  pleading  a  state  of  facts  which,  though  conferring  a  right 
to  abandon,  had  been  unaccompanied  by  the  exercise  of  that  right.** 

13.  See  infra,  par.  516.  37  A.  S.  R.  175,  22  L.R.A.  544;  Mc- 

14.  Mnrsliall  v.  John  Grosse  Cloth-  Call  v.  New  York  Life  Ins.  Co.,  201 
ing  Co.,  184  111.  421,  56  N.  E.  807,  75  Mass.  223,  87  N.  E.  582,  21  L.R.A. 
A.  S.  R.  181.  As  to  the  general  doc-  (N.S.)  38;  Rea  v.  Algren,  104  Minn, 
trine  of  res  judicata,  see  Judgments,  316,  116  N.  W.  580,  124  A.  S.  R. 
vol.  15,  p.  949  et  seq.  627;  Presly  v.  Benjamin,  169  N.  Y. 

15.  Martin  v.  Martin,  7  Md.  368,  377,  62  N.  E.  430,  57  L.R.A.  317;  Al- 
61  Am.  Dec.  364.  See  supra,  par.  170  ger  v.  Kennedy,  49  Vt.  109,  24  Am. 
et  seq.,  as  to  what  constitutes  an  evic-  Rep.  117;  Wade  v.  Herndl,  127  Wis. 
tion  generally.  544,  107  N.  W.  4,  7  Ann.  Cas.  591,  5 

16.  Note:  46  L.R.A. (N.S.)  869.  L.R.A.(N.S.)  855. 

17.  Briggs  v.  Hall,  4  Leigh  (Va.)  Notes:  7  Ann.  Cas.  601;  19  Ann. 
484,  26  Am.  Dec.  326.  Cas.  692. 

18.  Wait  v.  O'Neil,  76  Fed.  408,  22  19.  Keating  v.  Springer,  146  111. 
C.  C.  A.  248,  34  L.R.A.  550;  Crom-  481,  34  N.  E.  805,  37  A.  S.  R.  175, 
melin  v.  Thiess,  31  Ala.  412,  70  Am.  22  L.R.A.  544;  Leiferman  v.  Osten, 
Dec.  499;  Halligan  v.  Wade,  21  111.  167  111.  93,  47  N.  E.  203,  39  L.R.A. 
470,  74  Am.  Dec.  108;  Keating  v.  156;  Boreel  v.  Lawton,  90  N.  Y.  293, 
Springer,  146  111.  481,  34  N.  E.  805,  43  Am.  Rep.  170. 
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But  though  the  tenant  will  not  be  allowed  to  plead  eviction  as  a  bar 
to  the  recovery  of  rent,  where  he  has  remained  in  possession,  yet  he 
is  not  for  that  reason  without  remedy.  In  some  states  where  the 
doctrine  of  recoupment  is  recognized,  he  may  recoup  such  damages 
as  he  may  have  sustained  by  reason  of  the  acts  of  the  landlord  against 
the  rent  sought  to  be  recovered.*^ 

458.  Eviction  by  Title  Paramount — ^An  eviction  from  the  entire 
premises  by  the  holder  of  a  paramount  title  releases  the  tenant  from 
liability  for  all  future  accruing  rents.  Where  there  is  an  eviction 
by  a  title  paramount  which  he  cannot  resist,  it  is  a  good  bar  to  the 
demand  for  rent  on  the  plain  ground  of  equity  that  &e  enjoyment 
of  the  estate  is  the  consideration  for  the  covenant  to  pay  rent,  and 
that,  when  the  lessee  is  deprived  of  the  benefit,  he  cannot  be  made 
to  pay  the  compensation.^  And  where  the  tenant  is  evicted  between 
rent  days,  the  rent  not  being  payable  in  advance,  there  can  be  no 
apportionment  of  the  rent  so  as  to  enable  the  landlord  to  recover  a 
proportionate  part  of  the  rent; '  so  where  the  tenant  is  evicted  on  the 
day  when  the  rent  is  payable  he  is  relieved  from  liability  therefor,  as 
he  has  the  entire  day  in  which  to  make  payment,  and  the  rent  is  not 
to  be  deemed  accrued  at  the  time  of  the  eviction.'  It  is  well  settled 
that  a  tenant  may  surrender  possession  to  the  owner  of  the  paramount 
title,  entitled  to  the  immediate  possession,  and  claim  an  eviction, 
without  waiting  to  be  actually  evicted  by  judicial  proceedings ;  *  he 
is  not  bound  to  defend  against  a  title  which  he  knows  must  ultimately 
prevail.*  It  is  also  the  well  settled  rule  that  no  recovery  of  rent  can 
be  had  where  the  tenant,  in  good  faith,  has  attorned  to  a  stranger 
entitled  to  the  immediate  possession  of  the  premises,  this  being 
equivalent  to  a  complete  ouster  or  eviction.*    In  such  case  the  general 

20.  Keating  v.    Springer,    146    111.  2.  Anderson  v.  Robbins,  82  Me.  422, 

481,  34  N.  E.  805,  37  A.  S.  R.  175,  22  19  Atl.  910,  8  L.R.A.  568;  Martin  v. 

L.R.A.  544.    See  supra,  par.  449,  as  to  Martin,  7  Md.  368,  61  Am.  Dec.  364. 

recoupment  generally.  As  to  apportionment  of  rent  in  respect 

1.  American  Bonding  Co.  v.  Pueblo  to  time,  see  supra,  par.  445. 

Inv.  Co.,  150  Fed.  17,  80  C.  C.  A.  97,  3.  Smith     v.     Shepard,     16     Pick. 

10  Ann.  Cas.  357,  9  KR.A.(N.S.)  557;  (Mass.)   147,  25  Am.  Dec.  432.     See 

Martin  v.  Martin,  7  Md.  368,  61  Am.  supra,  par.  436,  as  to  time  of  payment 

Dec.  364;  George  v.  Putney,  4  Cusb.  of  rent. 

(Mass.)  351, 50  Am.  Dec.  788;  Smith  V.  4.  George     v.     Putney,     4     Cusb. 

Shepard,  15  Pick.  (Mass.)  147,  25  Am.  (Mass.)  351,  50  Am.  Dec.  788;  Smith 

Dec.  432;  Morse  v.  Goddard,  13  Mete.  v.  Shepard,  15  Pick.  (Mass.)   147,  25 

(Mass.)  177,  46  Am.  Dec.  728;  Royce  Am.  Dec.  432;  Mussey  v.  Holt,  24  N. 

V.  Guggenheim,  106  Mass.  201,  8  Am.  H.  248,  55  Am.  Dec.  224. 

Rep.  322;  Russell  v.  Fabyan,  28  N.  Note:  37  A.  S.R.  484. 

H.  543,  61  Am.  Dec.  629;  Poston  v.  5.  Hamilton  v.  Cutts,  4  Mass.  349, 

Jones,  37  N.  C.  350,  38  Am.  Dec.  683 ;  3  Am.  Dec.  222. 

Manville  v.  Gay,  1  Wis.  250,  60  Am.  Note:  37  A.  S.  R.  484. 

Dec.  379.  6.  MagiU  v.  Hinsdale,  6  Conn.  464a, 

Note:  36  A.  S.  R.  875.  16  Am.  Dec.  70;  Anderson  v.  Robbing, 
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rule  that  a  tenant  is  estopped  to  deny  his  landlord's  title  does  not 
apply.'  If,  however,  he  yields  possession  or  attorns  before  the  title 
of  the  demandant  is  judicially  determined,  he  does  so  at  his  peril, 
and  assumes  the  burden  of  proving  that  the  entry  was  made  under  a 
paramount  title.^ 

459.  Eviction  by  Wrongdoer,  by  Purchaser  of  Part  of  Reversion, 
or  by  Military  Anthorities. — There  is  no  obligation  on  the  part  of  a 
lessor  to  protect  his  lessee  from  the  wrongful  intrusion  of  a  third 
person,*  and,  therefore,  the  fact  that  the  lessee  has  been  wrongfully 
evicted  from  the  demised  premises  by  a  stranger  does  not  affect  his 
liability  to  his  lessor  for  subsequently  accruing  rents.  It  is  held  that 
the  owner  of  the  reversion  may  sell  a  part  of  it,  in  which  case  the 
rent  will  be  apportioned,  the  right  of  apportionment  attaching  the 
moment  the  sale  is  made,  and  no  act  of  the  purchaser  in  dispossessing 
the  tenant  of  the  part  purchcused  can  affect  the  rent  accruing  out  of 
the  unsold  part  remaining  in  the  tenant's  undisturbed  possession 
and  the  right  of  the  original  lessor  thereto;  this  is  because  after  the 
severance  of  the  reversion  the  rights  of  the  grantor  and  grantee  to 
the  accruing  rents  are  separate  ana  distinct.^^  The  rule  aa  to  the  effect 
of  the  tenant's  deprivation  of  the  beneficiar  use  of  the. premises  by 
the  public  enemy  has  been  laid  down  as  follows:  where  there  is  a 
substantial  destruction  of  the  subject  matter,  out  of  which  rent  is 
reserved  in  a  lease  for  years,  by  an  act  of  public  enemies,  the  tenant 
may  elect  to  rescind,  and  on  surrendering  all  benefit  thereunder  shall 
be  discharged  from  the  payment  of  rent,  but  to  complete  the  defense, 
the  tenant  must  show  that  he  rescinded  the  contract  by  a  surrender, 
or  offer  to  surrender,  of  all  benefit  therein  which  remained  to  him.^^ 
On  the  other  hand  in  an  early  case  in  this  country  it  was  held  that 
the  fact  that  during  the  Revolutionary  war  the  British  army  took 
possession  of  the  demised  premises  did  not  relieve  the  lessee  from 
liability  for  rent.**    It  has  been  held  by  the  federal  supreme  court 

82  Me.  422,  19  Atl.  910,  8  L.R.A.  568;   53  Am.  Dec.  374. 
George  v.   Putney,   4   Cush.    (Mass.)       Note:  37  A.  S.  R.  484. 
351,  50  Am.  Dec.  788;  Smith  v.  Shep-       9.  See  supra,  pari  263,  as  to  the  ef- 
ard,  15  Pick.  (Mass.)  147,  25  Am.  Dec.  feet  of  disturbance  by  third  person  as 
432;    Stone    v.    Patterson,    19    Pick,   breach  of  covenant  for  quiet  enjoy- 
(Mass.)  476,  31  Am.  Dec.  156;  Morse  ment. 

V.  Goddard,  13  Mete.  (Mass.)  177,  46  10.  Linton  v.  Hart,  25  Pa.  St.  193, 
Am.  Dec.  728;  Lawson  v.  Clarkson,  64  Am.  Dec.  691;  Swint  v.  McCal- 
113  Mass.  348,  18  Am.  Rep.  498;  mont  Oil  Co.,  184  Pa.  St.  202,  38  Atl. 
Nashua  Light,  etc.,  Co.  v.  Francestown  1021,  63  A.  S.  R.  791. 
Soapstone  Co.,  74  N.  H.  511,  69  Atl.  11.  Coogan  v.  Parker,  2  S.  C.  255, 
883,  18  L.R.A.(N.S.)  396.  16  Am.  Rep.  659.    As  to  the  general 

Note:   18  L.R.A.(N.S.)    396.  effect  of  destruction  of  the  demised 

7.  See  supra,  par.  137  et  seq.,  as  to  premises  by  an  act  of  the  public  enemy 
the  estoppel  of  a  tenant  to  deny  his  upon  the  tenant's  liability  for  future 
landlord's  title  generally.  rents,  see  infra,  par.  465,  467. 

8.  Giles  V.  Comstock,  4  N.  Y.  270,       12.  Pollard  v.  Shaffer,  1  Dall.  (Pa.) 
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that  where  during  the  civil  war  lessees  of  lands  situated  in  the  Con- 
federate territory  were  dispossessed  by  the  federal  military  authorities 
and  deprived  of  the  use  and  control  of  the  demised  premises  they  were 
discharged  from  liability  for  rent  accruing  during  the  period  of  such 
dispossession,*'  and  a  similar  view  has  been  taken  in  state  courts.** 
On  the  other  hand  there  are  decisions  to  the  effect  that  where  premises 
were  leased  to  be  used  for  a  restaurant  that  the  fact  that  the  restaurant 
was  closed  by  the  public  authorities  of  the  state  government  and  the 
beneficial  use  of  the  premises  prevented  by  the  conditions*  of  war  and 
the  public  enemy  did  not  relieve  the  tenant  from  liability  for  future 
rents  where  he  did  not  offer  to  surrender  the  premises,**  The  destruc- 
tion of  the  demised  premises  by  the  public  enemy  may  also,  according 
to  some  authorities,  have  the  effect  of  releasing  the  tenant  from  lia- 
bihty  for  rents.** 

460.  Accrued  Rents. — ^As  a  general  rule,  to  constitute  an  eviction 
a  defense  to  a  claim  for  rent,  it  must  have  occurred  before  the  rent 
claimed  became  overdue,  as  it  is  no  defense  to  an  action  for  accrued 
rents.*^  And  this  has  been  held  true  though  the  rent  was  payable 
in  advance  and  the  tenant  was  evicted  after  the  day  of  payment,  but 
before  the  expiration  of  the  period  for  which  the  rent  was  so  payable.*® 
However,  since  rent  payable  in  advance  on  a  certain  day  may  be  paid 
at  any  time  during  that  day,  if  the  tenant  is,  on  that  day,  evicted  by 
the  landlord  or  under  a  title  paramount,  he  is  not  bound  to  pay  such 
rent;**  and  where  the  tenant  has  been  wrongfully  evicted  before 
expiration  of  the  period  for  which  he  has,  pursuant  to  the  contract, 
paid  rent  in  advance,  he  can  recover  back  the  rent  so  paid.**  There 
is  also  authority  for  the  position  that  if  the  rent  is  payable  in  advance 
and  the  tenant  is  evicted  after  rent  has  accrued  and  during  the  period 

210,  1  U.  S.  (L.  ed.)  104,  1  Am.  Dec.  147  111.  634,  35  N.  E.  820,  37  A.  S.  R. 

239.     See  also  Wattles  v.  South  Oma-  248 ;  Giles  v.  Comstock,  4  N.  Y.  270, 

ha  Ice,  etc.,  Co.,  50  Neb.  251,  69  N.  53  Am.  Dec.  374. 

W.  785,  61  A.  S.  R.  654,  36  L.R.A.       Notes:  53  Am.  Dec.  378;   17  Am. 

424,   referring   to   an    early   English  Rep.  64;  41  L.R.A.(N.S.)  430;  7  Ann. 

case  when  during  the  civil  war  in  Eng-   Cas.  601;  19  Ann.  Gas.  692;  Ann.  Cas. 

land  the  lessee  was  evicted  by  Prince  1914A  1231. 

Rupert's  army.  18.  Giles  v.  Comstock,  4  N.  Y.  270, 

13.  Harrison  v.  Myer,  92  U.  S.  Ill,  53  Am.  Dec.  374. 

23  U.  S.  (L.  ed.)  606;  Gates  v.  Good-       Note:  53  Am.  Dec.  379. 

loe,  101  U.  S.  612,  25  U.  S.  (L.  ed.)       19.  Wolf  v.  Ranck,  150  la.  87,  129 

895.  N.   W.   319,   Ann.    Cas.    1912D   386; 

14.  Note:  Ann.  Cas.  1915C  403.         Smith  v.  Shepard,  15  Pick.   (Maas.) 

15.  Coogan  v.  Parker,  2  S.  C.  255,  147,  25  Am.  Dec.  432. 

16  Am.  Rep.  659.  Note:  Ann.  Cas.  1912D  387. 

16.  See  infra,  par.  467.  20.  Note:    50    L.R.A.(N.S.)    1036. 

17.  American  Bonding  Co.  v.  Pueblo  See  supra,  par.  184  et  seq.,  as  to  the 
Inv.  Co.,  150  Fed.  17,  80  C.  C.  A.  97,  elements  of  damages  recoverable  for  a 
10    Ann.    Cas.    357,    9    L.R.A. (N.S.)  wrongful  eviction. 

557;  Grommes  v.  St.  Paul  Trust  Co., 
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for  which  it  was  payable  in  advance,  the  eviction  will  be  a  defense 
pro  rata  for  the  rent  for  such  period,  since  if  the  rent  had  been  paid 
in  advance  the  landlord  by  the  eviction  became  liable  to  pay  back 
so  much  of  the  rent  received  as  answers  to  the  time  for  which  the 
tenant  had  been  deprived  of  the  occupation  of  the  premises.^ 

461.  Partial  Eviction  by  Landlord;  General  Rule. — ^When  the  evic- 
tion is  of  a  part  of  the  premises  only,  and  is  by  the  landlord  himself, 
this,  according  to  the  generally  accepted  view,  will  relieve  the  tenant 
from  liability  for  future  rents,  though  he  remains  in  the  possession 
and  enjoyment  of  the  balance  of  the  premises,  and  the  law  will  not 
in  such  a  case  apportion  the  rent^  As  has  been  said  the  landlord  can- 
not so  apportion  his  own  wrong  as  to  force  the  tenant  to  pay  anything 
for  the  residue.*  So  an  action  for  use  and  occupation  cannot  be 
maintained  after  such  a  partial  eviction,  as  the  lease  is  not  terminated 
by  the  unlawful  eviction.  He  still  continues  to  occupy  that  part  of 
the  estate  from  which  he  has  not  been  evicted,  under  and  by  virtue 
of  the  lease,  and  no  implied  promise  to  pay  arises.*  Not  only  does  a 
partial  eviction  by  the  landlord  preclude  the  recovery  of  rent  accruing 
subsequent  to  the  eviction  and  while  the  eviction  continue,  but  it  also 
suspends  the  right  of  the  landlord  to  maintain  proceedings  to  remove 
the  tenant  for  the  nonpayment  of  rent,  as  the  tenant  ceases  by  the 
act  of  his  landlord  to  become  liable  legally  for  the  rent.*  The  fact 
that  a  tenant  has  no  written  lease  does  not  affect  his  right  to  refuse 
to  pay  rent  after  a  partial  eviction  by  the  landlord;*  nor  does  the 
fact  tihat  the  tenant  paid*  instalments  of  rent  after  such  a  partial 
eviction  prevent  him  from  setting  up  the  eviction  against  liability 
for  subsequently  accruing  rent.'    An  actual  partial  eviction  by  the 

1.  Alger  V.  Kennedy,  49  Vt.  109,  24  v.  Hall,  4  Leigh  (Va.)  484,  26  Am. 
Am.  Rep.  117.  Dec.  326. 

2.  lialligan  v.  Wade,  21  111.  470,  74  Notes:  17  Am.  Rep.  63;  38  A.  S.  R. 
Am.  Dec.  108;  Hayner  v.  Smith,  63  491;  17  L.R.A.  275;  41  L.R.A.(N.S.) 
HI.  430,  14  Am.  Rep.  124;  Leiferman  430.     • 

V.  Osten,  167  111.  93,  47  N.  E.  203,  39  Notes:  Ann.  Cas.  1914A  1230;  15 

L.R.A.  156;  Royce  v.  Guggenheim,  106  Eng.  Rul.  Cas.  810. 

Mass.  201,  8  Am.  Rep.  322;  Sherman  3.  Colbum    v.    MorriU,    117    Mass. 

V.  Williams,  113  Mass.  481,  18  Am.  262,  19  Am.  Rep.  415. 

Rep.    522;    Colburn    v.    Morrill,    117  Note:  Ann.  Cas.  1914A  1234. 

Mass.  262,  19  Am.  Rep.  416 ;  Smith  v.  4.  Colburn    v.    Morrill,    117    Mass. 

McEnany,  170  Mass.  26,  48  N.  E.  781,  202,  19  Am.  Rep.  415. 

64  A.  S.  R.  272;  Kuschinsky  v.  Flani-  Note:  Ann.  Cas.  1914A  1232. 

gan,  170  Mich.  245,  136  N.  W.  362,  5.  Note :  Ann.  Cas.  1914A  1233. 

Ann.    Cas.    1914A    1228,    41    L.R.A.  6.  Colbum    v.    Morrill,    117    Mass. 

(N.8.)  430;  Moore  v.  Mansfield,  182  262,  19  Am.  Rep.  415. 

Mass.  302,  65  N.  E.  398,  94  A.  S.  R.  Note:  Ann.  Cas.  1914A  1231. 

657;  Linton  v.  Hart,  25  Pa.  St.  193,  7.  Kuschinsky  v.  Flanigan,  70  Mich. 

64  Am.  Dec.  691;  McClurg  v.  Price,  59  245,  136  N.  W.  362,  Ann.  Cas.  1914A 

Pa.  St.  420,  98  Am.  Dec.  356;  Edmison  1228,  41  L.R.A.(N.S.)  430. 

V.  Lowy,  3  S.  D.  77,  52  N.  W.  583,  44  Notes:  41  L.R.A. (N.S.)  431;  Ann. 

A.  S.  R.  774,  17  L.R.A.  275;  Briggs  Cas.  1914A  1234. 
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landlord  suspends  the  rent  only  during  the  continuance  of  the  eviction, 
and  on  its  termination  the  rent  revives.^  If  the  tenant  consents 
expressly  or  impliedly  to  the  landlord's  entering  upon  a  part  of  the 
demised  premises,  he  cannot  claim  an  eviction  therefrom  so  as  to 
relieve  him  from  entire  liability  for  rent.*  A  partial  eviction  by  the 
landlord  does  not,  it  seems,  where  the  tenant  remains  in  possession 
of  the  balance  of  the  premises,  release  the  tenant  from  other  obliga- 
tions on  his  part  independent  of  the  covenant  to  pay  rent,  such  as 
his  covenant  to  repair.** 

462.  Application  of  General  Rule. — ^Where  it  appeared  that  the 
eviction  was  of  a  few  inches  along  the  side  of  a  lot  by  the  building  of 
a  party  wall  by  an  adjoining  landowner  with  permission  of  the  land- 
lord, it  was  held  that  it  was  a  good  defense  to  an  action  for  rent.**  So 
in  an  action  to  recover  rent  for  three  rooms  it  has  been  decided  that  an 
eviction  from  one  of  the  rooms  was  a  good  defense.**  It  seems  that 
where  an  easement  of  way,  essential  to  the  enjoyment  of  the  demised 
premises,  is  included  in  the  lease,  the  obstruction  by  the  landlord 
of  such  way  is  to  be  regarded  as  a  partial  eviction,  releasing  the  tenant 
from  liability  to  pay  rent  while  the  obstruction  exists,  though  the 
tenant  remains  in  the  possession  of  the  balance  of  the  premises.** 
Thus  it  has  been  held  that  by  a  lease  of  lands  abutting  upon  a  public 
street  the  tenant  acquires  all  the  rights  in  the  street  to  which  the 
landlord  was  entitled,  and  therefore  a  subsequent  use  and  obstruction 
of  the  street  by  the  landlord  so  as  to  interfere  with  free  access  to  and 
from  the  leased  premises,  and  substantially  to  diminish  their  value 
for  the  purposes  for  which  they  were  let,  may  be  treated  by  the  tenant 
as  an  eviction  warranting  his  refusal  to  pay  rent  during  the  con- 
tinuance of  such  obstruction  and  use.**  Where  the  lease  is  of  apart- 
ments only  or  the  floor  of  a  building  it  has  been  held  that  a  removal 
by  the  landlord  of  the  building  to  another  part  of  the  lot  does  not 
constitute  an  eviction  from  .a  part  of  the  demised  premises  so  as  to 
relieve  the  tenant  from  liability  for  rent  in  case  he  retains  possession ; 
this  is  based  on  the  reasoning  that  the  lease  carries  no  interest  in 
the  soil  on  which  the  building  stands.**    According  to  some  decisions, 

8.  Note:  Ann.  Cas.  1914A  1231.         62  N.  W.  583,  44  A.  S.  B.  774,  17 

9.  Kuschinsky     v.     Flanigan,     170  L.R.A.  275. 

Mich.  245,  136  N.  W.  362,  Ann.  Cas.  Note:  Ann.  Cas.  1914A  1231. 

1914A  1228,  41  L.R.A.(N.S.)  430.  14.  Colbum  v.  Morrill,   1X7  Mass. 

10.  Smith  v.  McEnany,  170  Mass.  262, 19  Am.  Rep.  415 ;  Moore  v.  Mans- 
26,  48  N.  E.  781,  64  A.  S.  R.  272.  field,  182  Mass.  302,  65  N.  E.  398,  94 

Note:  38  A.  S.  R.  491.  A.  S.  R.  657;  Edmison  v.  Lowry,  3  S. 

11.  Smith  v.  McEnany,  170  Mass.  D.  77,  52  N.  W.  583,  44  A.  S.  R.  774, 
26,  48  N.  E.  781,  64  A.  S.  R.  272.  17  L.R.A.  275. 

12.  Colbum  V.   Morrill,  117  Mass.  Note:  Ann.  Cas.  1914A  1231. 

262,  19  Am.  Rep.  415.  15.  Leiferman  v.  Osten,  167  III.  93, 

13.  Edmison  v.  Lowry,  3  S.  D.  77,   47  N.  E.  203,  39  L.R.A.  156. 
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the  entry  by  the  landlord  during  the  continuance  of  the  term  and 
the  cutting  and  carrying  away  by  him  of  the  hay  growing  on  a  portion 
of  the  premises,  against  the  consent  of  the  tenant,  is  such  an  expulsion 
of  the  tenant,  who,  nevertheless,  remains  in  the  actual  possession  of 
the  premises  during  the  remainder  of  the  term,  as  deprives  the  land- 
lord of  the  entire  rent,  the  reason  given  for  this  being  that  the  prin- 
cipal enjoyment  and  possession  of  meadow  land  consist  in  taJdng 
and  using  the  hay,  and  the  man  who  does  this  is,  to  every  rational 
purpose,  the  possessor.** 

463.  Minority  Rule. — ^It  is  the  rule  in  a  few  jurisdictions  that  when 
a  landlord  enters  and  dispossesses  the  tenant  of  a  part  of  the  prem- 
ises, a  discharge  of  the  rent  will  not  result  unless  the  tenant  sur- 
renders or  abandons  the  possession  entirely,  and  that  if  the  tenant 
remains  in  possession  the  rent  is  discharged  only  pro  tanto  to  the 
extent  of  the  value  of  the  use  and  occupation  of  the  part  of  the 
premises  of  which  the  tenant  is  dispossessed.*' 

464.  Partial  Eviction  by  Title  Paramount. — Opposed  to  th^  gen- 
eral rule  as  to  the  effect  of  a  partial  eviction  by  the  landlord  himself, 
it  is  well  settled  that  where  the  partial  eviction  is  by  a  stranger  under 
a  pai'amount  title  the  rent  will  be  apportioned  and  the  landlord  per- 
mitted to  recover  a  proportionate  rent  for  the  part  of  the  premises  of 
which  the  tenant  retains  the  possession.**    Thus  it  has  been  held  that 

16.  Briggs  V.  Hall,  4  Leigh  (Va.)  act  and  entry  as  to  compel  the  tenant 
484,  26  Am.  Dec.  326.  to  pay  rent  for  the  part  of  the  prem- 

17.  Warren  y.  Wagner,  75  Ala.  188,  ises  upon  which  he  does  not  enter.'' 
51  Am.  Rep.  446;  Manville  v.  Gay,  1  In  a  later  part  of  the  opinion  it  is 
Wis.  250,  60  Am.  Dec.  379.  See  also  said:  "When  the  landlord  enters  and 
Crommelin  v.  Thiess,  31  Ala.  412,  70  dispossesses  the  tenant  of  a  part  of 
Am.  Dec.  499.  the  premises,  a  discharge  of  the  entire 

Notes :  37  A.  S.  R.  491 ;  41  L.R.A.  rent  will  not  result,  unless  it  be  shown 

(N.S.)  430;  Ann.  Gas.  1914A  1234.  that  the  tenant  surrendered  or  aban- 

The  Alabama  rule  has  its  origin,  it  doned    possession    entirely.      Nothing 

seems,  in  the  case  of  Warren  v.  Wag-  less  than  an  entire  abandonment  or 

ner,  supra,  but  the  opinion  in  this  case  surrender  will  operate  a  dissolution  of 

is,  to  £ay  the  least,  confusing.    In  one  the  tenancy,  and  a  suspension  or  dis- 

I^ortion  thereof  the  court  says:    "The  charge  of  the  whole  rent.     The  rent 

eviction  may  operate  as  a  bar,  partially  is  discharged  only  pro  tanto,  to  the 

or  wholly,  to  the  right  to  demand  rent  extent  of  the  value  of  the  use  and  oc- 

falling    due    in    the    future.     Taylor  cupation  of  the  part  of  the  premises 

Land,  and  Ten.,  §§  378-88.    If  it  be  of  which  the  tenant  is  dispossessed,  if 

from  a  part  only  of  the  premises,  by  he  remains  in  undisturbed  possession 

title  paramount,  the  rent  is  discharged  of  the  residue."     The  latter  part  of 

partially,  in  proportion  to  the  value  of  this   opinion   ia   quoted   in   the   later 

the  premises  of  which  the  tenant  is  Alabama  cases  as  anouncing  the  rule 

dispossessed.     But  if  the  eviction  is  as  to  the  effect  of  a  partial  eviction  by 

the  act  of  the  landlord,  the  entire  rent  the  landlord  upon  the  tenant's  liability 

is  suspended  during  its  continuance,  for  subsequently  accruing  rents, 
for  the  reason  that  a  man  cannot  ap-       18.  Warren  v.  Wagner,  75  Ala.  188, 

portion  his  own  wrong,  and  the  land-  51  Am.  Rep.  446;  Haliigan  v.  Wade, 

lord' shall  not  so  apportion  his  tortious  21  111.  470,  74  Am.  Dec.  108;  Hayner 

955 


§  465  LANDLORD  AND  TENANT  16  B.  C.  L. 

if  a  tenant  is  evicted  through  a  sale  under  a  deed  of  trust  of  which 
he  had  knowledge  when  taking  the  lease,  he  is  not  entitled  to  occupy 
the  remaining  part  of  the  premises  rent  free,  but  is  liable  for  a  due 
proportion  of  the  rent  for  that  part.**  So  where  the  basement  of  a 
building  was  leased  which  included  as  an  appurtenance  an  encroach- 
ment upon  the  street  affording  the  only  access  to  the  premises,  the 
removal  of  such  encroachment  by  the  landlord  under  the  compulsion 
of  the  municipal  authorities,  and  the  construction  of  other  means  of 
access,  which  did  not  affect  injuriously  the  value  of  the  use  of  the 
premises,  has  been  decided  to  be  at  most  in  the  nature  of  a  partial 
eviction  by  title  paramount,  and  therefore  as  not  releasing  the  tenant 
from  entire  liability  for  the  subsequently  accruing  rents.*^  Where 
the  term  was  to  commence  in  futuro  and  the  lessor  was  evicted  from 
a  part  of  the  premises  by  the  owner  of  a  title  parcunount,  the  tenant, 
upon  an  entry  into  the  remaining  part,  has  been  held  entitled  in 
equity  to  have  a  proportionate  abatement  of  the  rent.  The  reason 
given  for  this  is  that  since  if  the  lessee  be  evicted  of  a  part  of  the 
land  demised,  by  a  stranger  on  title  paramount,  it  operates  as  a 
suspension  of  the  rent  pro  tanto,  and  the  rent  is  apportioned  and 
payable  only  in  respect  of  the  residue.  Of  course  the  rule  must  be  the 
same  if  the  lessor  himself  be  evicted  before  the  term  was  to  begin,  and 
the  lessee  be  kept  out  by  superior  title,  so  that  he  could  not  enter  under 
the  agreement  for  the  lease.*  It  seems  that  the  defense  of  a  partial 
eviction  under  a  paramount  title  must  be  specially  pleaded  and  is 
not  admissible  in  evidence  under  the  general  issue,  this  defense  being 
placed  on  the  same  basis  as  a  partial  failure  of  consideration,  which 
cannot  be  giVen  in  evidence  under  the  general  issue.* 

Injuries  to  cmd  Destruction  of  Demised  Premises  Generally 

465.  General  View. — ^According  to  the  common  law  a  tenant 
remains  liable  for  the  agreed  rent  of  the  demised  premises  so  long 
as  any  part  thereof  remains  in  existence  capable  of  being  occupied 

V.   Smith,  63  HI.  430,  14  Am.  Rep.  Gale  174,  6  L.  J.  Exch.  263,  15  Eng. 

124;  Cheairs  v.  Coats,  77  Miss.  846,  Rul.  Cas.  359. 

28  So.  728,  78  A.  S.  R.  546;  Wattles  Notes:  38  A.  S.  R.  484;  17  L.R.A. 

V.  South  Omaha  Ice,  etc.,  Co.,  50  Neb.  276;   41  L.R.A.(N.S.)    431;   16  Eng. 

251,  69  N.  W.  785,  61  A.  S.  R.  554,  Rul.  Cas.  810. 

36   L.R.A.   424;   Duhain   v.   Mermod,  19.  Cheairs  v.  Coats,  77  Miss.  846, 

Jaccard,  etc.,  Co.,  211  N.  Y.  364,  105  28  So.  728,  78  A.  S.  R.  546. 

N.  E.  657,  Ann.  Cas.  1915C  404;  Pos-  20.  Duhain    v.    Mermod,    Jaccard, 

ton  V.  Jones,  37  N.  C.  350,  38  Am.  etc.,  Co.,  211  N.  Y.  364,  105  N.  E. 

Dec.  683 ;  Hutchison  v.  Lord,  1  Wis.  657,  Ann.  Cas.  1916C  404. 

286,  60  Am.  Dec.  381;   Stevenson  v.  1.  Poston  v.  Jones,  37  N.  C.  360, 

Lambard,  2  East  675,   6  Rev.   Rep.  38  Am.  Dec.  683. 

511,  15  Eng.  Rul.  Cas.  704  and  note;  2.  Hutchinson  y.  Lord,  1  Wis.  286, 

Neale  v.  Mackenzie,  1  M.  &  W.  747,  2  60  Am.  Dec.  381. 
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or  enjoyed  by  him,  irrespective  of  injury  or  destruction  by  fire  or 
other  casualty.'  Thus  it  is  well  settled  both  in  England,  and  in  lliis 
country  that  at  common  law  in  case  of  a  lease  of  a  building  including 
the  subjacent  or  adjacent  land,  the  accidental  destruction  of  the  build- 
ing by"  fire  or  other  casualty  does  not  affect  the  continued  liability 
of  the  lessee  for  the  subsequently  accruing  rents  under  an  express 
agreement  to  pay  rent;  *  and  a  fortiori  rents  paid  in  advance  may  not 
be  recovered  back.*  So  in  case  of  a  lease  of  lands,  with  the  right  of 
quarrying  stone,  the  destruction  of  a  lime  kiln  on  the  lands  does  not 
relieve  from  liability  to  pay  rent  although  the  kiln  was  the  principal 
inducement  and  the  principal  source  of  profits ;  *  and  it  has  been  held 
that  the  liability  of  a  tenant  for  rent  continues  though  the  premises 
become  untenantable  by  reason  of  some  inherent  defect.'     For  the 

3.  Viterbo  v.  Friedlander,  120  U.  S.  Harrington  v.  Watson,  11  Ore.  143, 
707,  7  S.  Ct.  962,  30  U.  S.  (L.  ed.)  3  Pac.  173,  60  Am.  Rep.  465;  Fisher 
776 ;  O'Byme  v.  Henley,  161  Ala.  620,  v.  Millikin,  8  Pa.  St  111,  49  Am.  Dec. 
50  So.  83,  23  L.R.A.(N.S.)  496;  Smith  497;  Coogan  v.  Parker,  2  S.  C.  271, 
V.  Kerr,  108  N.  Y.  31,  16  N.  E.  70,  2  16  Am.  Rep.  659 ;  Ross  v.  Overton,  3 
A.  S.  R.  362.  Call  (Va.)  309,  2  Am.  Dec.  552  (mill 

4.  Sheets  v.  Sheldon,  7  Wall.  416,  carried  away  by  ice);  Arbens  v.  Ex- 
19  U.  S.  (L.  ed.)  166;  Osbom  v.  ley,  62  W.  »Va.  476,  44  S.  E.  149,  61 
Nicholson,  13  Wall.  654,  20  U.  S.  (L.  L.R.A.  957;  Loft  v.  Dennis,  1  El.  &  El. 
ed.)  689;  United  States  v.  Shea,  152  474,  102  E.  C.  L.  474,  28  L.  J.  Q.  B. 
U.  S.  178,  14  S.  Ct.  519,  38  U.  S.  (L.  168,  15  Eng.  Rul.  Cas.  485;  Baker  v. 
ed.)  403;  Wait  v.  O'Neil,  76  Fed.  408,  Holtpzaffell,  4  Taunt.  45, 13  Rev.  Rep. 
47  U.  S.  App.  19,  22  C.  C.  A.  248,  34  556,  15  Eng.  Rul.  Cas.  483 ;  Belf our 
L.R.A.  550;  McMillan  v.  Solomon,  42  v.  Weston,  1  T.  R.  310,  1  Rev.  Rep. 
Ala.  356,  94  Am.  Dec.  654;  Warren  v.  210,  9  Eng.  Rul.  Cas.  436. 

Wagner,  75  Ala.  188,  61  Am.  Rep.  446;  Notes:  2  Am.  Dec.  556;  27  Am.  Dec. 
Tedstrom  v.  Puddephatt,  99  Ark.  193,  71;  45  Am.  Dec.  225;  49  Am.  Dec. 
137  S.  W.  816,  Ann.  Cas.  1913 A  1092;  501;  94  Am.  Dec.  662;  38  A.  S.  R. 
Cowell  V.  Lumley,  39  Cal.  151,  2  Am.  482;  61  A.  S.  R.  567;  1  L.R.A.  529;  22 
•Rep.  430;  Harvey  v.  Weisbaum,  159  L.R.A.  613;  15  Eng.  Rul.  Cas.  491. 
Cal.  265,  113  Pac.  656,  Ann.  Cas.  In  Hallett  v.  Wylie,  3  Johns.  (N.  Y.) 
1912B  1115,  33  L.R.A.(N.S.)  540;  44,  3  Am.  Dec.  457,  the  court  said: 
Wpmack  v.  McQuarry,  28  Ind.  103,  92  "We  sit  here  *jus  dare,'  not  'jus  faeere.' 
Am.  Dec.  306;  Sun  Ins.  Office  v.  Var-  We  think  it  may  safely  be  said  that 
bee,  103  Ky.  758,  46  S.  W.  486,  41  there  is  not  a  case  in  the  boolcs  where 
L.R.A.  792;  Gluck  v.  Baltimore,  81  the  destruction  of  the  demised  premises 
Md.  315,  32  Atl.  515,  48  A.  S.  R.  515;  by  fire  has  been  held  to  excuse  the 
Ohesebrough  v.  Pingree,  72  Mich.  438,  tenant  from  the  payment  of  the  rent 
40  N.  W.  747,  1  L.R.A.  529 ;  Bowen  v.  on  an  "express  covenant ;  but  in  every 
Clemens,  161  Mich.  493,  126  N.  W.  case,  where  a  defense  on  that  ground 
639,  137  A.  S.  R.  521;  Taylor  v.  Hart,  has  been  attempted,  it  has  failed." 
73  Miss.  22,  18  So.  646,  30  L.R.A.  5.  Note:  Ann.  Cas.  1912B  1117. 
716;  Kallett  v.  Wylie,  3  Johns.  (N.  6.  Warren  v.  Wagner,  76  Ala.  188, 
Y.)  44,  3  Am.  Dec.  457;  Galia  v.  61  Am.  Rep.  446. 
<5reen,  4  Paige  (N.  Y.)  365,  27  Am.  7.  Petz  v.  Voigt  Brewery  Co.,  116 
Dec.  68;  Smith  v.  Kerr,  108  N.  Y.  31,  Mich.  418,  74  N.  W.  651,  72  A.  S.  R. 
15  N.  E.  70,  2  A.  S.  R.  362;  Linn  v.  53L 
Ross,  10  Ohio  412,  36  Am.  Dec.  9&: 
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same  reason,  equity  refuses  to  relieve  against  a  covenant  to  pay  rent, 
though  the  premises  be  consumed  by  fire,  destroyed  by  the  elements, 
or  encroached  on  by  the  sea.*  If  a  landlord,  without  a  surrender  or 
other  termination  of  the  lease,  rebuilds  buildings  on  the  demised 
premises  destroyed  by  fire  or  other  casualty,  the  tenant  has  the  right 
to  enter  upon  the  premises  and  hold  them  including  the  new  struc- 
tures to  the  end  of  the  term.*  Where  a  building  is  demised  for  a 
term  to  commence  in  futuro  there  is  an  implied  obligation  on  the 
part  of  the  lessor  to  deliver  possession  of  the  building  to  the  lessee 
at  the  commencement  of  the  term  in  substantially  the  condition  in 
which  it  was  at  the  time  of  the  letting,  and  if  tiie  building  is  de- 
stroyed by  fire  or  other  casualty,  the  tenant  has  been  held  to  be 
relieved  from  the  payment  of  the  agreed  rents.^® 

466.  Reasons  for  General  View.— ^The  reason  for  the  rule  just  stated 
is  that  though  the  use  of  the  building  may  be  the  chief  element  of 
value  or  consideration  for  the  payment  of  rent,  still  the  interest  in 
the  soil  remains  to  support  the  lease,  and  since  there  is  no  implied 
obligation  on  the  landlord  to  repair  or  rebuild,  the  tenant's  liability 
for  the  accruing  rents  continues.^*  The  rule  has  also  been  said  to  be 
upon  the  reason  that,  as  the  destruction  is  usually  by  means  of  an 
accident,  for  which  neither  lessor  nor  lessee  is  responsible,  it  is  but 
equitable  to  divide  the  loss;  and  as  the  lessor  must  lose  the  property, 
the  lessee  should  lose  the  term;  and  upon  the  further  reason  that 
exemption  from  loss  would  tend  to  make  the  tenant  less  careful,  as 
in  many  cases  he  would  be  benefited  by  the  destruction  of  the  premises, 
if  the  result  would  be  to  free  him  from  the  lease.** 

467.  Minority  View  and  Civil  Law  Rule. — By  the  law  of  Scotland, 
the  civil  law  as  embodied  in  the  Code  of  Napoleon,  and  the  law  of 
other  continental  countries,  which  has  also  been  adopted  as  the  custom 
of  Newfoundland,  in  case  of  the  destruction  of  the  demised  premises 
by  fire  or  other  casualty  without  the  fault  of  the  lessee,  he  is  relieved 
from  liability  for  future  rents  or  to  an  abatement  of  rent  proportionate 
to  any  partial  destruction.*'  And  it  has  been  held  by  some  courts 
in  this  country  that  where  there  is  a  substantial  destruction  of  the 

8.  Gates  v.  Green,  4  Paige  (N.  Y.)    265,  113  Pac.  656,  Ann.  Cas.  1912B 

355,  27  Am.  Dec.  68;  Fisher  v.  Milli-   1115,  33  L.R.A.(N.S.)  540. 

kin,  8  Pa.  St.  Ill,  49  Am.  Dec.  497;       13.  Viterbo  v.  Friedlander,  120  U. 

Loft  V.  Dennis,  1  El.  &  El.  474,  102  E.  S.  707,  7  S.  Ct.  962,  30  U.  S.  (L.  ed.) 

C.  L.  474,  28  L.  J.  Q.  B.  168,  15  Eng.  776  (reviewing  the  court  law  authori- 

Rul.  Cas.  485.  ties) ;  Gates  v.  Green,  4  Paige  (N.  Y.) 

9.  Smith  V.  Kerr,  108  N.  Y.  31,  15  355,  27  Am.  Dec.  68,  per  Walworth, 
N.  E.  70,  2  A.  S.  R.  362.  chancellor;   Loft  v.   Dennis,  1   EL   & 

10.  Note:  22  L.R.A.  614.  El.  474,  102  E.  C.  L.  474,  28  L.  J. 

11.  McMillan  v.   Solomon,  42  Ala.   Q.  B.  168,  15  Eng.  Rul.  Cas.  485  (per 

356,  94  Am.  Dec.  654.  Lord  Campbell,  C.  J.,  referring  to  law 

12.  Harvey  v.  Weisbaum,  159  Cal.   of  Scotland). 
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subject  matter,  out  of  which  rent  is  reserved  in  a  lease  for  years,  by 
an  act  of  God,  or  of  public  enemies,  the  tenant  may  elect  to  rescind, 
and  on  surrendering  all  benefit  thereunder  will  be  discharged  from 
the  payment  of  rent,  but  in  order  to  relieve  the  tenant  from  liability 
in  such  a  case  there  must  be  a  surrender  or  offer  to  surrender  the 
premises.^^  It  has  also  been  said  to  have  been  the  rule  of  the  common 
law  that  if  the  interest  of  th^  lessee  in  a  part  of  the  demised  premises 
was  destroyed  by  the  act  of  God  or  the  public  enemy,  so  as  to  be 
incapable  of  any  beneficial  enjoyment,  the  rent  was  apportioned.** 
In  a  few  jurisdictions  in  this  country  the  courts  have  vigorously 
^ussailed  the  view  generally  recognized  that  the  destruction  of  build- 
ings on  demised  premises  by  fire  or  other  casualty  will  not  affect  the 
tenant's  liability  for  future  rents,**  and  the  broad  rule  has  been  laid 
down,  independent  of  statute  or  express  provision  in  the  lease  there- 
for, that  where  a  substantial  portion  of  leased  premises  is  destroyed 
without  the  fault  of  the  lessee,  he  is  entitled  to  an  apportionment  of 
the  rent  covenanted  to  be  paid  and  accruing  thereafter,  in  the  absence 
of  an  express  assumption  by  him  of  the  risk  of  such  destruction.*' 
Thus  in  the  case  of  a  lease  of  a  tract  of  land,  intended  to  be  used 
for  the  harvesting  and  storage  of  ice,  upon  which  there  were  storage 
ice  houses  which  were  destroyed  by  a  hurricane,  it  was  held  that  the 
lessee  was  entitled  to  a  proportionate  abatement  of  the  rent,  if  the  risk 
of  such  destruction  was  not  assumed  by  him,  and  that  his  covenant  to 
keep  the  premises  in  repair  and  to  deliver  up  possession  at  the  termi- 
nation of  the  lease  in  good  order  and  condition  did  not  show  an 
assumption  by  the  tenant  of  the  risk  of  destruction  of  the  buildings 
by  a  hurricane.*^ 

468.  Effect  of  Insurance. — Where  the  destroyed  premises  were 
insured  either  by  the  tenant  under  a  covenant  to  insure  for  the  land- 
lord's benefit,  or  by  the  landlord  himself,  and  he  has  received  the 
insurance  money,  the  question  has  been  raised  as  to  the  effect  this 
would  have  upon  the  continued  liability  of  the  tenant  to  pay  rent. 
The  weight  of  authority  and  better  reasoning  support  the  view  that 
the  fact  of  the  landlord  having  received  the  insurance  money  does 

14.  Coogan  v.  Parker,  2  S.  C.  255,  251,  69  N.  W.  785,  61  A.  S.  R.  554, 
16  Am.  Rep.  659  (in  which  case  the   36  L.R.A.  424. 

court  reached  the  conclusion  stated  in       17.  Wattles  v.   South   Omaha  Ice., 

the  text  after  an  extensive  review  of  etc.,  Co.,  50  Neb.  554,  69  N.  W.  785, 

the  authorities).  61  A.  S.  R.  554,  36  L.R.A.  424. 

15.  Taylor  v.  Hart,  73  Miss.  22,  18  18.  Wattles  v.  South  Omaha  Ice, 
So.  546,  30  L.R.A.  716.  See  also  etc.,  Co.,  50  Neb.  251,  69  N.  W.  785, 
Whitaker  v.  Hawley,  25  Kan.  674,  37  61  A.  S.  R.  554,  36  L.R.A.  424.  See 
Am.  Rep.  277.  infra,  par.  605,  as  to  the  liability  of 

16.  Whitaker  v.  Hawley,  25  Kan.  tenant  to  rebuild  under  covenant  to 
674,    37    Am.    Dec.    277;    Wattles   v.  repair. 

South  Omaha  Ice,  etc.,  Co.,  50  Neb. 
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Dot  entitle  the  tenant  to  be  relieved  from  his  liability  for  rent  any 
more  than  if  the  landlord  had  won  liiat  amount  in  a  lottery^  as  there 
is  no  privity  in  either  case  between  the  tenant  and  the  party  from 
whom  the  money  comes. *•  Nor  will  a  court  of  equity,  when  the 
premises  have  been  burned  down  and  the  landlord  has  collected  the 
insurance,  prevent  him'  from  suing  for  the  rent,  even  though  ho 
refuses  to  rebuild,  if  he  be  under  no  covenant  to  repair.**  There  is, 
however,  authority  for  the  position  •  that  where  a  tenant  has  cove- 
nanted to  pay  rent,  and  also  to  keep  the  premises  insured  for  the 
benefit  of  the  lessor,  and  the  premises  are  destroyed,  and  the  latter 
receives  his  insurance  money,  this  absolves  the  tenant  from  further 
liability  for  the  payment  of  rent.^  This  view  has  been  taken  in  a 
case  where  the  lease  included  both  a  building  and  machinery,  etc., 
therein,  and  the  provision  for  insurance  related  only  to  the  person- 
alty, and  it  has  been  held  that  the  receipt  of  the  insurance  money 
by  the  lessor  for  the  insurance  on  the  personalty  after  the  destruc- 
tion of  the  building  and  its  contents  by  fire  released  Uie  tenant  from 
further  liability  for  all  subsequent  rents.* 

469.  Exception  to  General  Rule;  Lease  of  Rooms  or  Apartments.-* 
A  limitation  or  exception  to  the  general  common  law  rule  above 
stated  is  that,  if  the  destruction  of  the  premises  is  complete — nothing 
remaining,  the  subject  matter  or  thing  leased  no  longer  existing — 
then  the  liability  of  the  tenant  for  rent  ceases.  This  is  because  rent  is 
a  profit  issuing  out  of  the  lands  or  tenements  as  compensation  for  the 
use  or  occupation.  Hence,  if  the  principal  is  gone,  the  interest  or 
incident  cannot  continue  to  exist'  Thus  it  has  been  held  that  the 
destruction  of  the  property  extinguishes  the  liability  for  rent,  under 
a  lease  of  a  river  front  and  landing,  consisting  of  a  naiTow  footing 
at  the  base  of  a  bluff  without  any  wharf,  dock,  or  pier,  where  the 
unprecedented  ravages  of  the  river  effectually  took  away  tiie  use  of 
the  landing  by  washing  away  all  but  a  shallow  fragment  of  the  lot^ 

19.  Sheets  v.  Selden,  7  Wall.  416,  20.  Gluck  v.  Baltimore,  81  Md.  315, 

19  U.  S.  (L.  ed.)  166;  Gluck  v.  Balti-  32  Atl.  515,  48  A.  S.  R.  515. 

more,  81  Md.  315,  32  Atl.  515,  48  A.  1.  Whitaker   v.    Hawley,   25   Kan. 

S.   R.   515;   Bowen  v.   Clemens,   161  674,  37  Am.  Rep.  277. 

Mich.  493,  126  N.  W.  639,  137  A.  S.  Notes:  94  Am.  Dec.  665;  22  L.R.A. 

R.  521;  Belfour  v.  Weston,  1  T.  R.  614. 

310, 1  R«v.  Rep.  210,  9  Eng.  Rul.  Cas.  2.  Whitaker  v.   Hawley,   26   Kan. 

436 ;  Loft  v.  Dennis,  1  El.  &  El.  474,  674,  37  Am.  Rep.  277. 

102  E.  C.  L.  474,  28  L.  J.  Q.  B.  168,  3.  O'Bryne  v.  Henley,  161  Ala.  620, 

15  Eng.  Rul.  Cas.  485.  50  So.  83,  23  L.R.A.(N.S.)  496. 

Notes:  94  Am.  Dec.  665;  37  Am.  Note:  15  Eng.  Rul.  Cas.  494. 

Rep.  283;  61  A.  S.  R.  568;  22  L.R.A.  4.  Wait  v.  O'Neil,  76  Fed.  408,  47 

614;  15  Eng.  Rul.  Cas.  494.  U.  S.  App.  19,  22  C.  C.  A.  248,  34 

Generally  as  to  the  rights  to  the  L.R.A.  550 .  (there  was,   however,  in 

proceeds    of    insurance    on    demised  this    case    the    additional    fact    that 

premises,  see  supra,  par.  256.  works  were  erected  by  a  third  person 
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The  most  frequent  application  of  the  general  exception  is  in  the  case 
of  the  leasing  of  rooms  or  apartments  in  a  building,  and  it  appears 
to  be  universally  held  that  the  destruction  of  the  building  termi'- 
nates  the  lease  and  with  it  the  liability  of  the  tenant  for  rents  there- 
after accruing.*  This  exception  is  founded  upon  the  idea  that  in 
such  cases  it  is  not  the  intention  of  the  peurties  to  grant  any  interest 
in  the  land,  save  for  the  single  purpose  of  the  enjoyment  of  the  apart- 
ment or  rooms  demised,  and  that  when  that  enjoyment  becomes  impos- 
sible by  reason  of  the  destruction  of  the  building,  there  remains  noth- 
ing upon  which  the  demise  can  operate.*  If,  however,  other  portions 
of  a  building,  in  which  rooms  or  apartments  are  leased,  are  destroyed 
or  injured  and  the  lessor  uses  due  diligence  in  restoring  the  building, 
it  has  been  held  that  the  tenant's  liability  for  the  future  rente  is  not 
affected.^  The  fact  that  the  building  is  to  a  considerable  extent 
destroyed  by  fire,  leaving,  however,  the  portion  leased  to  a  tenant 
intact,  does  not  terminate  the  lease  against  the  tenant's  will ;  he  may 
continue  his  possession  and  if  the  premises  are  only  partially  injured 
restore  them  if  he  desires.* 

470.  Rents  Paid  or  Payable  in  Advance  on  Lease  of  Apartments. — 
According  to  some  authorities,  in  the  case  of  the  lease  of  rooms  or 
apartments  in  a  building  stipulating  for  the  payment  of  rent  in 
advance  the  liability  of  the  tenant  for  the  overdue  rent  will  not  be 
affected  by  the  destruction  of  the  building,  though  he  is  thereby 
deprived  of  the  use  of  the  rooms  for  a  part  of  the  period  for  which 
the  rent  is  claimed,  nor,  in  case  he  has  paid  the  rent  in  advance,  is 
he  entitied  to  recover  back  any  part  thereof.*  On  the  other  hand, 
there  are  decisions  to  the  effect  that  the  tenant  is  liable  only  for  the 
amount  of  tiie  rent  in  proportion  to  tiie  period  of  the  term  Which 
had  elapsed  at  the  time  when  the  building  was  destroyed, ^^  and  that 

with  the  consent  of  the  lessor  in  front  Notes:  94  Am.  Dec  662;  95  Am. 

of  the  shore  line  which  destroyed  safe  Dec.  122;  50  Am.  Rep.  469;  38  A.  S. 

access  to  the  landing).  R.  483;  61  A.  S.  R.  571;  22  L.R.A. 

Note:  15  Eng.  Rul.  Cas.  495.  613;  9  Ann.  Cas.  107;  15  Eng.  Rul. 

5.  Wait  v.  O^Neil,  76  Fed.  408,  47  Cas.  494. 

U.  S.  App.  19,  22  C.  C.  A.  248,  34  6.  Womack  v.  McQuarry,  28  Ind. 

L.R. A.  550 ;  McMillan  v.  Solomon,  42  103,  92  Am.  Dec.  306. 

Ala.  356,  94  Am.  Dec.  654;  Warren  v.  .7.  Note:  22  L.R.A.  613. 

Wagner,  75  Ala.  188,  51  Am.  Rep.  8.  Jones  v.  J.  W.  Fowler  Drug  Co:, 

446;  Womack  v.  McQuarry,  28  Ind.  120  Ky.  157,  85  S.  W.  721,  9  Ann. 

103,  92  Am.  Dec.  306 ;  Taylor  v.  Hart,  Cas.  105. 

73  Miss.  22,  18   So.  546,  30  L.R.A.  9.  Alexander  v.  Dorsey,  12  Ga.  12, 

716;  Hillard  v.  New  York,  etc.,  Gas  56  Am.  Dec.  443  (action  on  note  given 

Coal   Co.,  41  Ohio   St.  662,  52  Am.  for  rent). 

Rep.  99;  Harrington  v.  Watson,   11  Notes:  33  L.R.A.(N.S.)  540;  Ann. 

Ore.  143,  3  Pac.  173,  50  Am.   Rep.  Cas.  1912B  1117. 

465;  Porter  v.  Tull,  6  Wash.  408,  33  10.  McMillan  v.   Solomon,  42   Ala. 

Pac.  965,  36  A.  S.  R.  172,  22  L.R.A.  356,  94  Am.  Dec.  G54  (action  on  note 

613.  given  for  vent) ; 
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where  he  has  actually  paid  the  rent  for  the  rooms  in  advance,  and 
the  building  is  destroyed  during  the  term  covered  by  such  payment, 
he  is  entitled  to  recover  back  a  proportionate  part  of  the  rfent.^^  Even 
though  the  rent  of  rooms  or  apartments  is  not  payable  in  advance, 
it  has  been  held  that  in  case  of  the  termination  of  the  lease  by  the 
destruction  of  the  building  the  landlord  may  recover  the  rent  pro- 
portionate to  the  period  during  which  the  rooms  were  occupied  by  the 
tenant  before  the  destruction  of  the  building.** 

471.  Lease  of  Chattels  with  Land  and  of  Rooms  with  Other  Build- 
ing.—Where  land  together  with  chattels  is  included  in  a  lease  for  a 
gross  rent,  it  seems  to  be  the  better  view  that  the  rent  is  in  law  deemed 
to  issue  out  of  the  land  only,  and  if  the  chattels  are  destroyed  this  will 
not  relieve  the  tenant  from  liability  pro  tanto  for  the  rent  reserved.^' 
There  is  authority,  however,  for  the  position  that  where  real  and 
personal  property  are  leased  by  a  single  instrument,  for  an  amount 
in  gross,  and  the  personalty  is  a  substantial  part  of  the  property 
leased,  its  destruction  without  the  fault  of  the  lessee,  by  fire  or  other- 
wise, entitles  the  latter  to  an  apportionment  of  the  rent.  The  reason 
given  for  this  view  is  that  there  is  no  just  ground  for  denying  appor- 
tionment, even  though  the  common  law  doctrine  in  respect  to  leases 
of  real  estate  be  conceded.  Mingling  real  and  personal  property  in 
a  single  lease  ought  not  to  prevent  the  accepted  rules  concerning  the 
hiring  of  each  to  be  applied,  whenever  application  is  possible,  so  that 
if  the  landlord  be  allowed  to  recover  the  rent  of  the  building,  the 
rental  named  in  the  lease  should  be  reduced  by  the  proportionate 
value  of  the  rental  of  the  machinery  and  other  personal  property.*^ 
It  ha?  also  been  held  that  where  a  saw  mill  and  a  room  in  an  adjoin- 
ing factory  are  leased  to  the  same  person  by  the  same  instrument 
for  an  entire  rent,  and  both  buildings  are  accidentally  destroyed  by 
fire,  the  lessee  is  still  liable  for  the  rent  of  the  saw  mill,  but  is  released 
from  liability  for  the  rent  of  the  room,  and  the  rent  must  be  appor- 
tioned as  in  the  case  of  a  partial  eviction  of  a  tenant  by  title  para- 
mount** 

Provvnona  in  Lease  for  Relief  of  Tenants 

• 

472.  In  General. — The  parties  may  provide  in  the  lease  for  the 
relief  of  the  tenant  from  liability  for  or  for  a  reduction  of  rent  in 

11.  Porter  v.  TuU,  6  Wash.  408,  33  Ann.  Cas.  1916C  600  and  note. 
Pac.  965,  36  A.  S.  R.  172,  22  L.R.A.       13.  Note :   37   Am.   Rep.   283.     See 
613.     This  case  is,  however,  expressly  supra,  par.  201,  as  to  the  general  effect 
disapproved  in  Harvey  v.  Weisbaum,  of  including  personal  chattels  in  leases 
169  Cal.  265,  113  Pac.  656,  Ann.  Cas.  of  land. 

1912B  1115,  33  L.R.A.(N.S.)  540.  14.  Whitaker  v.   Hawley,  25  Kan. 

Note:  Ann.  Cas.  1912B  1119.  674,  37  Am.  Dec.  277. 

12.  McMillan  v.    Solomon,  42  Ala.  15.  Womack  v.  McQnarry,  28  IndL 
356,  94  Am.  Dec.  654 ;  Lindeke  v.  Me-  103,  92  Am.  Dec.  306. 

Arthur,  125  Minn.  1,  145  N.  W.  399, 
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tase  buildings  upon  the  demised  premises  are  totally  or  partially 
destroyed  by  fire  or  other  casualty  and  effect  will  be  given  thereto  by 
the  courts;^*  and  where  such  a  provision  is  omitted  from  the  lease 
through  mutual  ^mistake  the  lease  will  be  reformed  or  other  relief 
granted  in  equity.^'  Thus  it  has  been  held  that  where  a  provision 
that  the  rent  shall  cease  if  the  building  is  casually  burned  is  inad- 
vertently omitted,  an  injunction  will  lie  on  behalf  of  the  lessee  to 
restrain  the  lessor  from  proceeding  at  law  to  recover  the  rent  subse- 
quent to  the  burning  of  the  premises.  ^^  A  provision  in  a  lease  con- 
taining a  general  covenant  by  the  lessee  to  repair  that  he  shall  not 
be  required  to  rebuild  if  the  building  is  destroyed  by  fire  does  not 
relieve  the  tenant  from  liability  for  rents  accruing  after  the  destruc- 
tion of  the  building  by  fire;  ^^  and  it  has  been  held  that  though  the 
lease  contains  a  covenant  on  the  part  of  the  lessor  to  rebuild  in  case 
the  building  is  destroyed  by  fire,  this  will  not  relieve  the  tenant  from 
liability  for  future  rents ;  *®  in  such  a  case,  however,  the  tenant  can, 
in  an  action  by  the  landlord,  recoup  his  damages  resulting  from  the 
breach  of  the  lessor's  covenant  to  rebuild.^ 

473.  Nature  or  Extent  of  Injury. — ^The  courts  have  frequently  been 
called  upon  to  determine  whether  the  nature  or  extent  of  the  injury 
to  the  demised  premises  was  such  as  to  bring  it  within  the  provision 
of  the  lease  for  the  relief  of  the  tenant  from  liability  for  rent,*  and  it 
is  generally  recognized  that,  to  entitle  a  tenant  to  terminate  the  lease 
and  escape  liability  for  future  rents  under  a  provision  therefor  in 
the  event  the  premises  are  destroyed  by  fire  or  other  casualty,  there 
must  be  a  total  as  distinguished  from  a  partial  destruction  of  or  injury 
to  the  premises,  that  is,  the  premises  must  be  so  destroyed  as  to  require 
a  rebuilding  and  not  simply  a  repairing.*  Thus  a  partial  injury  to 
premises  caused  by  fire  is  not  such  a  destruction  of  them  as  authorizes 
the  lessee  to  terminate  the  lease  under  a  provision  that  if  the  prem- 
ises shall  be  "destroyed  by  fire  or  other  casualty,"  the  payment  of  rent 
and  the  relation  of  landlord  and  tenant  shall  cease  at  the  election  of 
either  party,  and  his  liability  for  future  rent  is  not  affected  thereby.* 
On  the  other  hand  it  has  been  held  that  the  words  "totally  or  substan- 
tially destroyed"  do  not  impart  the  idea  of  annihilation,  but  rather  an 

16.  Notes:  38  A.  S.  R.  483;  61  A.  1.  See  supra,  par.  449,  as  to  reeoup- 
S.  B.  570;  22  L.R.A.  614;  Ann.  Cos.   ment  in  actions  for  rent 

1913A  1096.  2.  Note:  Ann.  Cas.  1913A  1100. 

17.  Note:  22  L.R.A.  614.  3.  Tedstrom  v.  Puddephatt,  99  Ark. 

18.  Gates  v.  Green,  4  Paige  (N.  Y.)  193,  137  S.  W.  816,  Ann.  Cas.  1913 A 
355,  27  Am.  Dec.  68.  1092;  Vincent  v.  Frelich,  50  La.  Ann. 

19.  Belfour  v.  Weston,  1  T.  R.  310,  378,  23  So.  373,  69  A.  S.  R.  436; 
1  Rev.  Rep.  210,  9  Eng.  Rul.  Cas.  Wall  v.  Hinds,  3  Gray  (Mass.)  256, 
436.  64  Axn.  Dec.  64. 

Note:  22  L.R.A.  614.  Note:  Ann.  Cas.  1913A  1100. 

20.  Hallett  v.  Wvlie,  3  Johns.  (N.  4.  Wall  v.  Hinds,  4  Gray  (Mass.) 
Y.)  44,  3  Am.  Dec.  457.  256,  64  Am.  Dec.  04. 
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effective  destruction  of  the  building  as  such,  and  that  although  after 
a  fire  there  remain  substantial  parts  or  elements  of  the  building  some 
or  all  of  which  could  be  used  in  restoring  it  to  its  original  condition, 
yet  if  the  injury  is  so  complete  as  to  render  the  building  entirely 
untenantable,  and  ihe  restoration  of  it  would  practically  mean  the 
the  construction  of  a  new  building  rather  than  a  mere  repair  of  an 
old  one,  then  the  building  is  destroyed  ^^substantially"  if  not  totally 
within  the  meaning  of  tihe  agreement.*  Where  the  lease  provided 
for  rebuilding  by  ti^e  landlord  and  also  for  placing  the  building  in 
a  tenantable  condition  as  a  condition  of  the  continued  liability  of 
the  tenant  for  rent,  it  was  held  that  the  words  ^'destroyed  by  fire" 
contemplated  not  only  a  total  destruction  of  the  building,  but  also 
such  damage  thereto  as  rendered  it  unfit  or  incapable  of  being  used 
for  the  purpose  for  which  it  was  rented.*  The  erection  of  a  building 
upon  the  lot  adjoining  the  demised  building,  thereby  cutting  off 
the  light  and  ventilation  to  the  demised  premises  and  rendering  them 
damp  and  untenantable,  has  been  decided  not  to  be  a  destruction 
X)f  the  demised  premises.'  Sometimes  the  provision  extends  in  express 
words  to  injuries  to  the  premises  rendering  them  '^untenantable"  or 
the  Uke;  this  plainly  contemplates  the  possibility  that  the  premises 
may  be  rendered  untenantable  or  the  like,  without  being  actually 
destroyed,  and  effect  has  been  given  to  such  provision,  and  the  tenant 
relieved  from  further  liability  for .  rent,  though  the  premises  were 
not  wholly  destroyed.* 

474.  Cause  of  Injury. — The  courts  have  also  frequently  been  called 
upon  to  decide  whether  the  cause  of  the  injury  to  or  destruction  of 
buildings  on  the  demised  premises  was  within  the  provision  of  the 
lease.  The  term  "elements"  as  used  in  a  provision  for  the  relief  of 
the  tenant  if  the  premises  are  rendered  wholly  or  partially  untenantr 
able  by  ''fire  or  tiie  elements"  has  been  held  to  refer  only  to  some 
sudden,  unusual  or  unexpected  action  of  the  elements,  as  floods,  tor- 
nadoes and  the  like,  occurring  during  the  term,  and  not  to  the  natural 
and  ordinary  results  of  an  efficient  cause  existing  at  the  time  of  the 
demise,  such  as  the  manner  of  construction  of  the  building  or  the 
nature  of  the  soil  upon  which  it  was  erected.*  The  phrase  "unavoid- 
able accident  or  casualty"  has  been  construed  to  include  only  an 
injury  to  or  destruction  of  the  premises  by  fire  or  other  like  cause, 
such  as  lightning,  earthquake  or  wind,  which  usually  result  without 

5.  Note:  Ann.  Cas.  1913A  1100.  9.  Harris  v.  Corlies,  40  Minn.  106, 

6.  Tyson  v.  WeU,  169  Ala.  558,  53  41  N.  W.  940,  2  L.R.A.  349,  holding 
So.  912,  Ann.  Cas.  1912B  350,  34  that  when  the  basement  of  the  build- 
L.R.A.(N.S.)   309.  ing    was    rendered    unteuantable    by 

7.  Hilliard  v.  New  York,  etc.,  Gas  springs  of  water  percolating  and  ooz- 
Coal  R.  Co.,  41  Ohio  St.  662,  52  Am.  ing  through  and  under  the  walls  from 
Rep.  99.  the  exterior  of  the  building,  this  was 

8.  Note:  Ann.  Cas.  1913A  1101.  not  caused  by  '^the  elements''). 
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any  direct  agency  of  the  tenant  and  which  are  ordinarily  beyond 
human  control ;  *®  and  not  to  apply  to  an  injury  to  or  destruction  of 
a  building  through  age,  decay,  and  want  of  repair.^^  It  seems  that 
if  the  fire  causing  the  destruction  of  the  building  was  due  to  the 
tenants  negligence  he  will  not  be  relieved  from  liability  for  rent 
under  a  general  provision  for  such  relief  if  the  building  is  destroyed 
by  fire,^*  but  it  has  been  held  that  the  defense  that  thfe  building  was 
so  destroyed  need  not  be  negatived  by  the  tenant  in  his  plea  setting 
up  the  destruction  of  the  building.** 

475.  Necessity  for  Surrender  of  Possession. — ^It  is  generally  held 
under  a  provision  in  a  lease  providing  for  its  termination  upon  the 
destruction  of  the  building  by  fire  and  the  release  of  the  tenant  from 
liability  for  future  rents  that  the  tenant  must  surrender  possession 
of  the  demised  premises  in  order  to  claim  relief  from  liability  for 
rents  after  the  destruction  of  the  building,  the  reason  for  this  being 
that  the  stipulation,  for  the  termination  of  the  tenancy  is  for  the 
benefit  of  the  tenant  and  may  be  waived  by  him,  and  if  after  a  par- 
tial destruction  he  remains  in  possession  of  the  remainder,  he  must 
be  held  to  have  waived  the  benefit  of  the  provision  for  the  termina- 
tion of  the  lease  in  such  a  case.**  There  is,  however,  authority  to  the 
effect  that  where  the  provision  is  that  the  lease  should  cease,  the 
failure  of  the  tenant  to  give  up  the  possession  is  a  matter  to  be  set 
up  by  the  landlord,  and  the  tenant  need  not  negative  his  retention 
of  possession  in  his  plea  setting  up  the  termination  of  the  lease  by 
a  destruction  of  the  building.**  If  the  provision  is  that  upon  injury 
to  the  premises  the  liability  of  the  tenant  shall  cease  until  the  land- 
lord repairs  or  restores,  this,  it  has  been  held,  does  not  imply  that 
the  term  shall  cease  also,  and  the  t^ant  has  the  right  to  continue 
in  possession  without  the  payment  of  rent  until  the  necessary  repairs 
are  made  by  the  landlord.*® 

476.  Rent  Paid  or  Payable  in  Advance. — It  is  generally  held  that 
a  provision  relieving  the  tenant  from  liability  for  subsequent  rents 
in  case  of  the  destruction  of  the  building  by  fire  does  not  entitle  him 
to  recover  any  part  of  rent  paid  in  advance  in  accordance  with  the 
terms  of  the  lease.*'    Nor  does  it  relieve  him  even  pro  tanto  from 

10.  Note :  Ann.  Cas.  1913A  1101.  So.   912.   Ann.    Cas.    1912B    350,    34 

11.  Note:  Ann.  Cas.  1913A  1101.  L.R.A.(N.S.)  309. 

12.  Tyson  v.  Weil,  169  Ala.  658,  53  Notes:  22  L.R.A.  615;  33  L.R.A. 
So.  912,  Ann.  Caa.  1912B  350,  34  (N.S.)  542;  Ann.  Cas.  1912B  1120; 
L.R.A.(N.S.)  309.  Ann.  Cas.  1913A  1097. 

13.  Tyson  v.  Weil,  169  Ala.  558,  53  15.  Tyson  v.  Weil,  169  Ala.  558,  53 
So.  912,  Ann.  Cas.  1912B  350,  34  So.  912,  Ann.  Cas.  1912B  350,  34 
L.R.A.(N.S.)    309.  L.R.A.(N.S.)  309. 

Note :  Ann.  Cas.  1913A  1101.  16.  Note :  Ann.  Cas.  1913A  1097. 

14.  Tyson  v.  Weil,  169  Ala.  558,  53       17.  Harvey  v.  Weisbaum,  159  CaL 
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liability  for  rent  payable  in  advance.**  This  has  been  held  to  be  true 
though  the  provision  is  that  should  the  property  be  destroyed  by  fire 
the  rent  should  thenceforth  cease.**  The  parties  may,  however,  ex- 
pressly provide  that  a  proportionate  part  of  the  rent  paid  in  advance 
shall  be  refunded,  and  in  some  instances  the  provisions  have  been 
held  to  show  an  intention  that  a  part  of  the  rent  paid  in  advance 
should  be  returned  in  case  the  premises  were  destroyed,  though  not 
in  express  terms  so  providing.*®  If  the  lessee  after  the  destruction 
of  the  leased  property  by  fire  pays  accruing  rent  to  the  lessor  with 
the  idea  of  avoiding  litigation,  the  payment  is  voluntary  and  cannot 
be  recovered  back,  although  the  lease  contained  a  condition  suspend- 
ing liability  for  the  rent  in  the  event  of  the  destruction  of  the  property.* 

Statutes  for  Relief  of  Tenants 

477.  In  General. — ^In  view  of  the  hardship  of  the  common  law  rule 
holding  tenants  liable  in  case  of  the  lease  of  buildings  accidentally 
destroyed  by  fire  or  other  casualty,  statutes  have  been  enacted  in  a 
number  of  jurisdictions  for  their  relief  in  such  cases,'  and  it  has  been 
held  that  such  statutes  are  within  the  rule  prescribing  for  remedial 
statutes  a  liberal  interpretation.*  A  lessee  of  rural  as  well  as  urban 
property  is  within  the  provision  of  a  statute  exempting  in  general 
terms  tenants  from  liability  to  pay  rents  for  buildings  destroyed  with- 
out his  fault.^  It  has  been  held,  however,  that  a  statute  providing 
that  a  tenant  shall  not  be  liable  under  a  general  covenant  to  repair 
or  leave  in  repair,  or  to  rebuild  buildings  accidentally  destroyed  by 
fire,  does  not  change  the  common  law  rule  continuing  his  liability 
for  rent  in  case  buildings  on  the  demised  premises  are  so  destroyed.* 
Statutes  of  the  kind  now  under  ^consideration  sometimes  contain  the 
provision  that  they  shall  not  apply  if  it  is  otherwise  provided  for 
in  the  lease  with  regard  to  the  eflfect  of  an  injury  to  or  destruction 
of  the  demised  premises,  and,  according  to  some  decisions,  if  the  lease 
provides  for  cases  where  the  property  is  "partially  damaged,"  and  for 
cases  where  there  is  a  total  destruction  of  the  property,  it  mu^t  be 

265,  113  Pac.  666,  Ann.  Cas.  1912B  707,  7  S.  Ct.  962,  30  U.  S.  (L.  ed.) 

1115,  33  L.R.A.(N.S.)  540.  776     (construing    provisions    of    the 

Notes:   22  L.R.A.   614;   33  L.R.A.  Louisiana  code). 

(N.S.)   540;   Ann.  Cas.  1912B  1117;  Notes:  95  Am.  Dec.  122;  38  A.  S. 

Ann.  Cas.  1913 A  1098.  R.  482;  61  A.  S.  R.  568;  22  L.R.A. 

18.  Note:  33  L.R.A. (N.S.)  544.  616;  Ann.  Cas.  1915C  398. 

19.  Note:  Ann.  Cas.  1913A  1098.  3.  Carley  v.  Liberty  Hat  Mfg.  Co., 

20.  Notes:  33  L.R.A.(N.S.)  542;  81  N.  J.  L.  502,  79  Atl.  447,  33  L.R.A. 
Ann.  Cas.  1912B  1119;  Ann.  Cas.  (N.S.)  545.  See  generally,  Statutes. 
1913A  1098.  4.  Taylor  v.  Hart,  73  Miss.  22,  18 

1.  Regan  v.  Baldwin,  126  Mass.  485,   So.  546,  30  L.R.A.  716. 

30  Am.  Rep.  689.  6.  Arbens  v.  Exlev,  52  W.  Va.  i76, 

2.  Viterbo  v.  Friedlander,  120  U.  S.   44  S.  E.  149,  61  L.R.A.  957. 
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held  that  the  parties  intended  to  provide  for  every  conceivable  damage 
to  the  property,  and  have  thereby  entered  into  a  written  agreement 
which  overrides  the  statutory  provision  in  such  case.* 

478.  Construction  of  Statutes  as  to  Cause  of  Injury  or  Destruc- 
tion.— ^The  destruction  or  injury  within  the  purview  of  this  class  of 
statutes  is  not  that  gradual  decay  which  results  from  the  ordinary 
action  of  the  elements,  nor  injury  resulting  from  the  ordinary  action 
of  human  agencies,  which  a  lessee  is  supposed  to  have  in  view  when 
he  enters  into  his  contract.  Such  statutes  are  designed  rather  to 
protect  the  lessee  against  an  unexpected  and  unusual  action  of  the 
elements  or  of  human  forces,  causing  a  total  destruction  of  the  demised 
premised  or  an  injury  thereto  only  short  of  a  total  destruction,  which 
the  parties  ignorantly  or  inadvertently  fail  to  anticipate  and  provide 
against  when  the  demise  is  made.^  Thus  it  has  been  held  that  a 
statute  relieving  the  tenant  from  liability  if  the  building  "be  destroyed 
or  be  so  injured  by  the  elements  or  other  causes  as  to  be  unfit  for 
occupancy"  does  not  affect  his  liability  for  rents  where,  by  reason 
of  the  erection  of  a  building  on  an  adjoining  lot,  the  premises  are 
to  a  great  extent  cut  off  from  light  and  ventilation  and  rendered  damp 
and  unhealthy.*  The  opening  of  a  crevasse  in  levees  by  the  waters 
of  the  Mississippi  river,  causing  a  plantation  to  be  overflowed,  has, 
however,  been  considered  as  a  "fortuitous  or  unforeseen  event,"  within 
the  meaning  and  scope  of  a  statute  entitling  the  lessee,  if  thereby  the 
plantation  is  wholly  or  partly  destroyed,  or  is  rendered  unfit  for  the 
purpose  for  which  it  was  leased,  to  have  the  lease  annulled  and  be 
relieved  of  liability  for  future  rents.*  A  statute  releasing  the  tenant 
from  liability  in  case  buildings  are  destroyed  by  fire  without  his 
"fault"  does  not  relieve  him  from  liability  when  the  fire  is  due  to 
his  negligence.^* 

479.  Surrender  of  Possession. — Statutes  of  the  class  now  under 
consideration  generally  confer  upon  the  tenant  the  option  either  to 
declare  the  lease  terminated  and  to  quit  and  surrender  possession  of 
the  premises,  or  to  continue  in  the  possession  thereof  paying  the  rent 
reserved.  The  mere  fact  of  the  destruction  of  the  buildings  does  not 
terminate  the  lease,  and  the  tenant,  unless  he  exercises  this  option, 

6.  Note:  Ann.  Cas.  1913A  llOL  10.  Dorr  v.  Harkness,  49  N.  J.  L. 

7.  Hilliard  v.  New  York,  etc.,  Gas  571,  10  Atl.  400,  60  Am.  Bep.  656, 
Goal  Co.^  41  Ohio  St.  662,  52  Am.  also  holding  when  it  appeared  that 
Bep.  99.  the  tenant  maintained  a  fire  in  a  kased 

Note:  21  L.K.A.(N.S.)  131.  barn,   in   a  stove,   the   pipe   passing 

8.  Hilliard  v.  New  York,  etc.,  Gas  through  a  hole  in  the  roof,  by  means 
Goal  Go.,  41  Ohio  St.  662,  52  Am.  Rep.  whereof  the  bam  was  destroyed  by 
99.  fire,  that  a  finding  that  the  destruc- 

9.  Viterbo  v.  Friedlander,  120  U.  S.  tion  was  by  the  tenant's  fault  would 
707,  7  S.  Ct.  962,  30  U.  S.   (L.  ed.)  not  be  set  aside. 

776  (eonstruing  Louisiana  code). 
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and  effects  a  full  and  absolute  surrender  of  the  premises,  continues 
liable  for  the  rtot;  ^^  and  while  he  is  entitled  to  a  reasonable  time 
to  exercise  his  election  to  terminate  the  lease  and  remove  from  the 
premises,**  his  delay  for  an  unreasonable  time  to  do  so  will  constitute 
a  waiver  of  his  right.*'  Where,  however,  the  statute  provides  in 
general  terms  that  a  tenant  shall  not  be  bound  to  pay  rent  for  build- 
ings after  their  destruction  by  fire  or  otherwise,  without  negligence 
or  fault  on  his  part,  unless  he  expressly  stipulates  to  be  so  bound, 
it  has  been  held,  in  case  of  a  lease'  of  farming  lands  for  an  entire 
rent  upon  which  there  are  buildings  which  are  destroyed  by  fire, 
that  the  tenant  is  entitled  to  a  proportionate  abatement  of  the  rent 
without  the  necessity  of  surrendering  possession  of  the  leased  prem- 
ises.** Some  of  the  statutes  for  the  relief  of  tenants  are*  so  broad 
that  a  destruction  of  the  demised  building  terminates  the  lease  ipso 
facto.**^  ♦. 

480.  Rents  Paid  or  Payable  in  Advance. — ^It  is  generally  held  that 
a  statute  providing,  in  case  of  the  demise  of  a  building,  that  the  acci- 
dental destruction  of  the  building  shall  terminate  the  lease  and  that 
the  liability  of  the  tenant  for  rent  shall  cease  does  not  entitle  the 
lessee  where  rent  has  been  paid  in  advance  in  accordance  with  the 
terms  of  the  lease  to  recover  any  part  of  the  rent  so  paid.**  So  also 
it  has  been  held  that  such  a  statute  does  not  relieve  the  tenant  from 
liability  for  rents  to  be  paid  in  advance  if  the  premises  are  not  destroyed 
until  after  the  rent  becomes  due.*'  Some  statutes,  however,  though 
not  expressly  so  providing,  have  been  construed,  on  account  of  their 
special  terms,  to  show  an  intention  to  permit  the  lessee  to  recover  a 
proportionate  part  of  the  rent  paid  in  advance,  and  such  effect  has 
been  given  thereto ;  *^  and  this  construction  has  been  given  to  a 
statute  which  provided  "that  whenever  any  building  or  buildings 
erected  on  leased  premises  shall  be  injured  by  fire  without  the  fault 
of  the  lessee,  the  landlord  shall  repair  the  same  as  speedily  as  possible, 
or  in  default  thereof,  the  rent  shall  cease  until  such  time  as  such  build- 
ing or  buildings  shall  be  put  in  complete  repair;  and  in  case  of  the 

11.  Smith  V.  Kerr,  108  N.  Y.  31,   81  N.  J.  L.  502,  79  Atl.  447,  33  L.R.A. 
15  N.  E.  70,  2  A.  S.  R.  362;  Pacific    (N.S.)  545. 

Warehouse     Co.     v.     McKensic-Hunt  16.  Harvey  v.  Weisbaum,  159  Cal. 

Paper  Co.,  80  Wash.  489,   141  Pac.  265,  113  Pac.  656,  Ann.  Cas.  1912B 

1147,  Ann.  Cas.  1916B  303.  1115,  33  L.R.A.(N.S.)  540. 

Note:  22  L.R.A.  615.  Notes:  33  L.R.A.(N.S.)  540;  Ann. 

12.  Note:  22  L.R.A.  615.  Cas.   1912B   1117;   Ann.   Cas.  1913A 

13.  Pacific   Warehouse   Co.  v.   Mc-  1098. 

Kensic-Hunt    Paper    Co.,    80    Wash.  The  same  effect,  as  already  shown, 

489,  141  Pac.  1147,  Ann.  Cas.  1916B  is   generally  given   to   similar  provi- 

303.  sions  in  the  lease.    See  supra,  par.  476. 

14.  Taylor  v.  Hart,  73  Miss.  32,  18  17.  Note:  33  L.R.A.(N.S.)  543. 

So.  546,  30  L.R.A.  716.  18.  Notes:    33    L.R.A. (N.S.)    542; 

15.  Carley  v.  Liberty  Hat  Mfg.  Co.,   Ann.  Cas.  1912B  1119. 
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total  destruction  of  such  building  or  buildings  by  fire  or  otherwise, 
the  rent  shall  be  paid  up  to  the  time  of  such  destruction,  and  then  and 
from  thenceforth,  the  lease  shall  cease  and  come  to  an  end."  ^*  Under 
a  statute  providing  that  "the  lessee  or  occupant  of  any  building  which, 
without  fault  or  neglect  on  his  part,  is  destroyed,  or  is  so  injured  by 
the  elements  or  any  other  cause  as  to  be  untenantable  or  unfit  for 
occupancy,  is  not  liable  thereafter  to  pay  rent  to  the  lessor  or  owner 
thereof,  unless  otherwise  expressly  provided  by  written  agreement,  and 
the  lessee  or  occupant  may  thereupon  quit  and  surrender  possession 
of  such  premises,"  it  has  been  held  that  where  the  rent  is  not  payable 
in  advance,  the  lessor  is  entitled,  on  the  destruction  of  the  premises 
between  rent  days,  to  recover  a  proportionate  part  of  the  rent,  as  the 
statute  by  imphcation  requires  an  apportionment  of  the  rent  for  the 
time  the  premises  were  occupied  by  the  tenant.'® 

A  bandonment  of  Possession  by  Tenant 

481.  In  General. — ^If  the  tenant  wrongfully  abandons  the  posses- 
sion of  the  demised  premises,  the  landlord  may  re-enter  and  deter- 
mine the  contract  of  lease  and  in  so  re-entering  is  not  guilty  of  a  tres- 
pass.^ On  the  other  hand,  it  is  well  settled  that  a  tenant  cannot  by 
an  abandonment  of  possession  before  the  expiration  of  the  term  for 
which  he  has  agreed  to  pay  rent  affect  his  liability  for  the  subsequently 
accruing  rents;  in  such  a  case  the  landlord  may  let  the  premises  lie 
idle  and  recover  rent  for  the  whole  term.'  In  such  a  case,  according 
to  the  better  view,  the  landlord  is  under  no  obligation  to  attempt  to 
relet  the  premises  on  account  of  the  tenant;  the  latter  cannot  by  his 

19.  Carley  v.  Liberty  Hat  Mfg.  Co.,  hurst,  87  Mich.  38,  49  N.  W.  597,  24 
81  N.  J.  L.  502,  79  Atl.  447,  33  L.R. A.  A.  S.  R.  146 ;  Haycock  v.  Johnston,  97 
(N.S.)  545.  Minn.  289, 106  N.  W.  304, 114  A.  S.  R. 

20.  Lindeke  v.  McArthur,  125  Minn.  715 ;  Alsup  v.  Banks,  68  Miss.  664,  9 
1,  145  N.  W.  399,  Ann.  Cas.  1915C  So.  895,  24  A.  S.  R.  294,  13  L.R.A. 
600.  598;  Beake  v.  Dick,  15  Mont.  236,  38 

1.  Schnisler  v.  Ames,  16  Ala.  73,  50  Pac.  1072,  48  A.  S.  R.  671 ;  Haynes  v. 
Am.  Dec.  168;  Higgins  v.  Street,  19  Aldrieh,  133  N.  Y.  287,  31  K  E.  94, 
Okla.  45,  92  Pac.  153,  14  Ann.  Cas.  28  A.  S.  R.  636;  Higgins  v.  Street, 
1086,  13  L.R.A.(N.S.)  398;  Aye  v.  19  OkJa.  45,  92  Pac.  153,  14  Ann.  Cas. 
Philadelphia  Co.,  193  Pa.  St.  451,  44  1086,  13  L.R.A.(N.S.)  398;  Bowen  v. 
Atl.  555,  74  A.  S.  R.  696.  Clarke,  22  Ore.  566„  30  Pac.  430,  29 

Note:  14  Ann.  Cas.  1088.  A.  S.  R.  625;  Auer  v.  Penn,  99  Pa.  St. 

2.  Schnisler  v.  Ames,  16  Ala.  73,  50  370,  44  Am.  Rep.  114;  Farmers'  De- 
Am.  Dec.  168;  Crommelin  v.  Thiess,  posit  Nat.  Bank  v.  Western  Pennsyl- 
31  Ala.  412,  70  Am.  Dec.  499 ;  Woljffe  vania  Fuel  Co.,  215  Pa.  St.  115,  64 
V.  Wolff,  69  Ala.  549,  44  Am.  Rep.  Atl.  374,  114  A.  S.  R.  949;  Barlow  v. 
526;  Respini  v.  Porta,  89  Cal.  464,  26  Wainwright,  22  Vt.  88,  52  Am.  Dec. 
Pac.  967,  23  A.  S.  R.  488;  Bonetti  v.  79;  Arbenz  v.  Bxley,  62  W.  Va.  476, 
Treat,  91  Cal.  223,  27  Pac.  612,  14  44  S.  E.  149,  61  L.R.A.  957. 

L.R.A.  151;  Tallev.  Orth,  75Ind,  298,  Notes:  114  A.  S,  R.  717,  719;  13 
39  Am.  Rep.  147;  Huntington  v.  Park-  L.R.A.(N:S.)  407;  14  Ann.  Cas.  1089. 
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own  wrong  in  abandoning  the  premises  impose  this  duty  upon  the 
landlord.*  In  some  jurisdictions,  however,  the  courts  have  not  only 
held  that  the  owner  of  abandoned  premises  may  rerent  them  for  and 
in  behalf  of  the  lessee^  but  have  gone  further,  and  held  that  it  is 
his  duty  to  do  so,  or  at  least  to  exercise  reasonable  diligence  in  attempt-- 
ing  to  do  so.^  As  against  a  mere  tenant  at  will,  who  has  no  term 
vested  in  him,  who  has  made  no  express  agreement,  who  has  the 
right  to  determine  his  holding  by  quitting  the  premises,  and  who 
exercises  that  right,  the  owner  of  the  premises  cannot  recover,  in  an 
action  for  use  and  occupation,  more  than  the  actual  occupation  was 
worth.'  But  where  by  virtue  of  statute  tenancies  at  will  may  be  ter- 
minated only  upon  written  notice,  the  landlord  is  entitled  to  recover 
rent  for  whatever  period  elapses  before  the  tenancy  is  terminated 
according  to  the  statute.* 

482.  Re-entry  upon  Abandoned  Premises  Generally. — Aside  from 
the  right  to  let  the  premises  lie  idle  the  authorities  are  not  in  accord 
with  regard  to  what  further  rights  the  landlord  has  upon  an  abandon- 
ment by  the  tenant.  It  is  generally  recognized  that  the  landlord 
may  enter  upon  the  premises  for  the  purposes  solely  of  caring  for 
them  without  affecting  the  tenant's  liability  for  future  rent,'  and  it 
seems  that  he  may  make  ordinary  repairs,®  but  it  has  been  held  that 
he  has  no  right  to  remodel  the  building,  or  make  extensive  repairs 
beyond  those  necessary  for  the  preservation  of  the  premises.*    If  the 

3.  Schnisler  v.  Ames,  16  Ala.  73,  50  7.  Higgins  v.  Street,  19  Okia.  45,  92 
Am.  Dec.  168 ;  Respini  v.  Porta,  89  Pac.  153, 14  Ann.  Gas.  1086, 13  L.R.A. 
Cal.  464,  26  Pac.  967,  23  A.  S.  R.  488;  (N.S.)  398;  Bowen  v.  Clarke,  22  Ore. 
Haycock  v.  Johnston,  97  Minn.  289,  566,  30  Pac.  430,  29  A.  S.  R.  626; 
106  N.  W.  304,  114  A.  S.  R.  715;  Al-  Smith  v.  Hunt,  32  R.  I.  326,  79  Atl. 
sup  v.  Banks,  68  Miss.  664,  9  So.  895,  826,  Ann.  Cas.  1912D  971,  35  L.R.A. 
24  A.  S.  R.  294, 13  L.R.A.  598;  Bowen  (N.S.)  1132. 

V.  Clarke,  22  Ore.  566,  30  Pac.  430,  29  Notes:  114  A.  S.  R.  718;  35  L.R.A. 

A.  S.  R.  626;  Auer  v.  Penn,  99  Pa.  St.  (N.S.)  1136;  14  Ann.  Cas.  1089;  19 

370,  44  Am.  Rep.  114.  Ann.  Cas.  691. 

Notes:  114  A.  S.  R.  719;  13  L.R.A.  8.  Haynes  v.  Aldrich,  133  N.  Y.  287, 

(N.S.)  406;  14  Ann.  Cas.  1090.  31  N.  E.  94,  28  A.  S.  R.  636;  Higgina 

4.  Notes:  13  L.R.A.(N.S.)  405;  14  v.  Street,  19  Okla.  46,  92  Pac.  153,  14 
Ann.  Cas.  1090.  Ann.  Caa.  1086,  13  L.R.A.(N.S.)  398; 

Afi  to  the  right  of  the  landlord  to  Smith  v.  Hunt,  32  R.  I.  326,  79  Atl. 

relet  on  account  of  the  tenant,  see  in-  826,  Ann.  Cas.  1912D  971,  35  L.R.A. 

fra,  par.  483.  (N.S.)   1132;  Texas  Loan  Agency  v. 

5.  Crommelin  v.  Thiess,  31  Ala.  412,  Fleming,  92  Tex.  458,  49  S.  W.  1039, 
70  Am.  Dec.  499 ;  Chesebrough  v.  Pin-  44  L.R.A.  279. 

gree,  72  Mich.  438,  40  N.  W.  747,  1       Notes:  114  A.  S.  R.  718;  35  L.R.A. 

L.R.A.  629.  (N.S.)  1132;  Ann.  Cas.  1912D  974. 

Note:  14  Ann.  Cas.  1090.  9.  Phene  v.  Popplewell,  12  C.  B.  N. 

6.  Walker    v.    Furbush,    11  Cush.   S.  334,  104  E.  C.  L.  334,  31  L.  J.  C. 
(Mass.)  366,  59  Am.  Dec.  148;  Hunt-   PI.  235, 15  Eng.  Rul.  Cas.  518. 
ington  V.  Parkhurst,  87  Mich.  38,  49       Notes:  114  A.  S.  R.  718;  35  L.R.A. 
N.  W.  597,  24  A.  S.  R.  146.  (N.S.)  1134;  Ann.  Cas.  1912D  974. 

Note :  14  Ann.  Cas.  1090.  ' 
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landlord  re-enters  and  resumes  the  beneficial  use  and  enjoyment  of 
the  premises  he  thereby  terminates  the  lease  in  so  far  as  his  right 
to  recover  subsequently  accruing  rents  is  concerned ;  ^®  but  his  re-entry 
will  not  affect  the  tenant's  Uability  for  rent  accrued  at  the  time  of  such 
re-entry.^i  To  hold  otherwise  would  enable  the  tenant,  by  abandoning 
the  premises,  to  compel  the  landlord  in  many  instances  to  release  the 
rent  due,  by  making  an  entry,  or  to  submit  perhaps  to  greater  loss.^* 
In  the  case  of  a  lease  of  agricultural  lands,  the  landlord  may,  it  seems, 
cultivate  and  gather  crops,  and  reimburse  himself  for  advances  made 
to  the  tenant,  and  for  rent,^*  but  it  has  been  held  that  where  upon 
the  lessee's  failure  to  cultivate  a  portion  of  a  farm  the  landlord  culti- 
vates a  portion  of  it  himself,  the  lessee  is  entitled  to  a  pro  rata  reduc- 
tion in  rent  for  the  part  of  the  farm  cultivated  by  the  landlord  though 
such  cultivation  resulted  in  no  profits  to  the  landlord.** 

483.  Reletting  Premises. — In  case  the  landlord  resumes  posses- 
sion of  the  abandoned  premises  and  relets,  or  attempts  to  relet,  them 
on  his  own  account,  under  such  circumstances  that  it  is  fair  to  assume 
that  he  does  not  intend  to  look  to  the  tenant  for  the  future  rent  or 
any  part  thereof,  he  thus  accepts  the  surrender  and  relieves  the  tenant 
from  his  obligation.*'  If  the  landlord  relets,  he  repossesses  himself 
of  the  demised  premises  through  his  new  tenant,  and  thereby  termi- 
nates the  lease  in  so  far  as  the  tenant's  liability  for  future  rents  is 
concerned;  *•  and  it  has  been  held  that  where  the  reletting  is  during 
one  of  the  recurring  rental  periods  the  landlord  cannot  recover  any 
rent  for  the  unexpired  portion  of  such  period,  the  rent  not  being  due 
until  the  full  period  has  expired,  because,  the  lease  having  been  termi- 

10.  Schnisler  v.  Ames,  16  Ala.  73,       12.  Sehnislar  v.  Ames,  16  Ala.  73, 
50  Am.  Dec.  168;  Welcome  v.  Hess,  90  50  Am.  Dee.  168. 

Cal.  507,  27  Pac.  369,  25  A.  S.  R.  145;  18.  Note:  14  Ann.  Cas.  1089. 

Bonetti  v.  Treat,  91  Cal.  223,  27  Pac.  14.  Calhoun*  v.    Atchison,   4    Bush 

612,  14  L.R.A.  151;  Williams  v.  Van-  (Ky.)  261,  96  Am.  Dec.  299. 

derbilt,  145  111.  238,  34  N.  E.  476,  36  Note:   13  L.R.A.(N.S.)   408. 

A.  S.  R.  486,  21  L.R.A.  489;  Armour  15.  Welcome  v.  Hess,  90  Cal.  507, 

Packing  Co.  v.  Des  Moines  Pork  Co.,  27  Pac.  369,  25  A.  S.  R.  145. 

116  la.  723,  89  N.  W.  196,  93  A.  S.  R.  See  infra,  par.  674,  as  to  what  con- 

270;    Gray  v.   Kaufman  Dairy,   etc.,  stitutes  a  surrender  generally. 

Co.,  162  N.  Y.  388,  56  N.  E.  903,  76  16.  Schnisler  v.  Ames,  16  AJa.  73, 

A.  S.  R.  327,  49  L.R.A.  580;  Kneeland  50  Am.  Dec.  168;  Haycock  v.  Johns- 

V.  Schmidt,  78  Wis.  345,  47  N.  W.  438,  ton,  97  Minn.  289,  106  N.  W.  304, 114 

11  L.R.A.  498 ;  Phene  v.  Popplewell,  A.  S.  R.  715 ;  Gray  v.  Kaufman  Dairy, 

12  C.  B.  N.  S.  334,  104  E.  C.  L.  334,  etc.,  Co.,  162  N.  Y.  388,  56  N.  E.  903, 
31  L.  J.  C.  PI.  235,  15  Eng.  Rul.  Cas.  76  A.  S.  R.  327,  49  L.R. A.  580 ;  Bar- 
518.  low  V.  Wamwright,  22  Vt.  88,  52  Am. 

Notes:  114  A.  S.  R.  718;  14  Ann.  Dec.  79;  Nickells  v.  Atherstone,  10  Q. 
Cas.  1089.  B.  944, 16  L.  J.  Q.  B.  371, 11  Jur.  778, 

11.  Schnisler  v.  Ames,  16  Ala.  73,  15  Eng.  Rul.  Cas.  512. 

50  Am.  Dec.  168;  Barlow  v.  Wain-  Notes:  13  L.R.A.(N.S.)  403;  14 
Wright,  22  Vt.  88,  52  Am.  Dec.  79.       Ann.  Cas.  1091. 
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nated  by  him,  there  is  no  right  of  apportionment.*'  The  lessor's  mere 
attempt  to  relet  the  premises  will  not,  however,  have  the  effect  of 
releasing  the  tenant,*^  and  if  the  reletting  on  the  tenant's  account  is 
with  his  express  or  implied  consent,  the  tenant's  liability  for  the  future 
rents  less  the  rents  received  by  the  landlord  on  the  reletting  contin- 
ues ;  **  but  it  has  been  hel4  that  the  mere  failure  of  the  tenant  to 
answer  a  letter  from  the  landlord  notifying  him  that  he  will  relet  the 
premises  on  his  account  does  not  show  the  necessary  consent  of 
the  tenant  to  the  reletting.*®  According  to  the  broad  view  taken  by 
the  majority  of  the  cases  in  this  country,  upon  the  abandonment  of 
the  premises  by  a  tenant  the  landlord  may  refuse  to  accept  a  surrender, 
and  after  notice  to  the  lessee  of  his  intention  to  do  so,  relet  the  prem- 
ises for  the  best  rent  obtainable,  and  recover  .the  difference  between 
the  rent  reserved  in  the  lease  and  the  rent  received  from  the  subse- 
quent tenant.^  So  it  has  been  held  that  where  the  administrator  of 
a  deceased  lessee  notifies  the  lessor  of  his  determination  to  abandon 
the  leased  premises,  but  the  lessor  objects  to  his  doing  so,  and  notifies 
him  that  he  will  re-lease  the  premises  for  the  best  rent  he  can  get, 
and  hold  the  lessee's  estate  for  any  deficit  that  may  arise,  there  is  no 
annulment  of  the  lease,  and  the  lessor  may  recover  from  the  adminis- 
trator the  amount  of  such  deficit.*  But  according  to  the  better  view 
even  in  such  jurisdiction  the  reletting  must  be  done  by  the  landlord 
upon  notice  to  the  tenant  that  it  is  for  the  latter's  benefit  and  to  mini- 
mize the  damages,  and  that  the  landlord  does  not  relinquish  his  claim 
to  the  rent.*    In  case  of  a  reletting  of  the  premises  upon  the  tenant's 

17.  Barlow  v.  Wainwright,  22  Vt.  807,  75  A.  S.  R.  181;  Vincent  v.  Fre- 
88,  52  Am.  Dec.  79.  lich,  50  La.  Ann.  378,  23  So.  373,  69 

18.  Vincent  v.  Frelich,  50  La.  Ann.  A.  S.  R.  436;  Alsnp  v.  Banks,  68  Miss. 
378,  23  So.  373,  69  A.  S.  R.  436;  Blake  664,  9  So.  895,  24  A.  S.  R.  294,  13 
V.  Dick,  15  Mont.  236,  38  Pac.  1072,  L.R.A.  598;  Blake  v.  Dick,  15  Mont. 
48  A.  S.  R.  671;  Haynes  v.  Aldrich,  236,  38  Pac.  1072,  48  A.  S.  R.  671; 
133  N.  Y.  287,  31  N.  E.  94,  28  A.  S.  Higgins  v.  Street,  19  Okla.  45,  92  Pac. 
R.  636.  153,   14  Ann.   Cas.   1086,  13   L.R.A. 

Notes:  114  A.  S.  R.  719;  35  L.R.A.  (N.S.)  398;  Bowen  v.  Clarke,  22  Ore. 

(N.S.)  1136;  14  Ann.  Cas.  1091.  566,  30  Pac.  430,  29  A.  S.  R.  625;  Auer 

19.  Wolffe  V.  Wolff,  69  Ala,  549,  44  v.  Penn,  99  Pa.  St.  370,  44  Am.  Rep. 
Am.    Rep.    526;    Gray    v.    Kaufman  114. 

Dairy,  etc.,  Co.,  162  N.  Y.  388,  56  N.  Notes:  23  A.  S.  R.  490;  114  A.  S. 

E.  903,  76  A.  S.  R.  327,  49  L.R.A.  580.  R.  720;  13  L.R.A.(N.S.)  399;  14  Ann. 

Notes:    13    L.R.A. (N.S.)    403;    14  Cas.  1090. 

Ann.  Cas.  1091.  2.  AIsup  v.  Banks,  68  Miss.  664,  9 

20.  Gray  v.  Kaufman  Dairy,  etc.,  So.  895,  24  A.  S.  R.  294,  13  L.R.A. 
Co.,  162  N.  Y.  388,  56  N.  E.  903,  76  598. 

A.  S.  R.  327,  49  L.R.A.  580.  3.  Welcome  v.  Hess,  90  Cal.  507,  27 

1.  Respini  v.  Porta,  89  Cal.  464,  26  Pac.  369,  25  A.  S.  R.  145;  Higgins  v. 

Pac.  967,  23  A.  S.  R.  488;  Welcome  v.  Street,  19  Okla.  45,  92  Pac.  153,  14 

Hess,  90  Cal.  507,  27  Pac.  369,  25  A.  Ann.  Cas.  1086,  13  L.R.A.  (N.S.)  398. 

S.  R.  145;  Marshall  v.  John  Grosse  Note:  14  Ann.  Cas.  1091. 
Clothing  Co.,  184  111.  421,  56  N.  E. 
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fkbandonment  the  landlord  cannot,  however,  hold  the  tenant  for  tl^e 
full  amount  of  the  rent  reserved  but  must  credit  thereon  the  amount 
received  from  the  reletting.*  A  provision  in  a  lease  authorizing  the 
lessor  upon  the  tenant's  abandonment  of  the  premises  to  relet  on 
account  of  the  lessee  and  hold  him  for  any  deficiency  in  the  rents 
is  valid  and  effectual ;  ^  and  it  has  been  held,  where  the  lease  contains 
%  provision  permitting  the  lessor  after  re-entry  to  relet  the  premises 
on  account  of  the  lessee  and  hold  him  liable  for  any  deficiency  in 
the  rents,  that  the  lessor  must  make  a  reasonable  effort  to  relet  in 
order  to  entitle  him  to  recover  rent  from  the  lessee  subsequent  to  the 
re-entry.*  According  to  some  authorities  where  a  tenant  haa  aban- 
doned the  premises,  the  landlord  may  sue  as  for  breach  of  contract, 
for  the  difference  between  the  amount  of  rental  the  tenant  was  to 
pay  and  the  amount  actually  realized  by  the  landlord  on  a  reletting. 
The  application  of  this  doctrine  reaches  the  same  result  in  dollars 
and  cents  as  does  that  which  permits  the  landlord  to  relet  on  account 
of  the  tenant,  the  difference  being  that,  in  the  latter  case,  the  landlord's 
claim  against  the  tenant  is  for  rent,  and  he  is  required  to  deduct 
from  this  claim  such  sums  as  he  had  received  from  a  rerental  of  the 
premises,  while  in  the  former  case  the  landlord's  remedy  is  by  a  suit 
for  damages  for  breach  of  contract  of  rental,  and  the  damages  are 
measured  by  the  difference  between  what  the  tenant  was  to  pay  him 
as  rental  and  what  he  actually  received.' 

Effect  of  Surrender  on  Liability  for  Rent 

484.  In  General. — ^A  surrender  of  the  leasehold  interest  in  the 
entire  premises  terminates  the  lease  and  all  unmatured  obligations 
between  the  parties  dependent  upon  the  continuance  of  the  leasehold 
estate,^  and  it  is  therefore  well  settled  that  a  surrender  releases  the 
tenant  from  all  liability  for  unaccrued  rents.*    This  principle  as  to 

4.  Respini  y.  Porta,  89  Cal.  464,  26  Notes:    13    LJEl.A.(N.S.)    402;    14 

Pac.  967,  23  A.  S.  R.  488;  Bowen  v.  Ann.  Cas.  1092. 

Clarke,  22  Ore.  566,  30  Pac.  430,  29  8.  See  infra,  par.  678  et  seq.,  as  to 

A.  S.  R.  626 ;  Auer  v.  Penn,  99  Pa.  St.  the  effect  of  surrender  generally. 

370,  44  Am.  Rep.  114.  9.  American  Bonding  Co.  v.  Pueblo 

Note :  14  Ann.  Cas.  109L  Inv.  Co.,  150  Fed.  17,  80  C.  C.  A.  97, 

6.  Grommes  v.  St.  Paul  Trust  Co.,  10  Ann.  Cas.  357,  9  L.R.A..(N.S.)  567; 

147  111.  634,  35  N.  E.  820,  37  A.  S.  R.  In  re  Sherwoods,  210  Fed.  754,  127  C. 

248.  C.  A.  304,  Ann.  Cas.  1916 A  940 ;  Hen- 
Notes:  114  A.  S.  R.  722;  13  L.R.A.  dry  v.  Squier,  126  Ind.  19,  26  N.  E.' 

(N.S.)  4C2;  14  Ann.  Cas.  1092;  Ann.  830,  9  L.R.A.  798;  Terstegge  v.  First 

Cas.  1912D  974.  German  Mut.  Benev.  Soc,  92  Ind.  82, 

6.  International  Trust  Co.  v.  Weeks,  47  Am.  Rep.  135 ;  Lamar  v.  McNamee, 
203  U.  S.  364,  27  S.  Ct.  69,  51  U.  S.  10  Gill  &  J.  (Md.)  116,  32  Am.  Dec. 
(L.  ed.)  224.  152;  Amory  v.  Kannoffsky,  117  Mass. 

7.  Respini  v.  Porta,  89  Cal.  464,  26  351,  19  Am.  Rep.  416;  Minneapolis 
Pac.  967,  23  A.  S.  R.  488.  Co-Operative   Co.   v.   Williamson,  51 
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« 

the  eflFect  of  surrender  is  the  true  foundation  of  the  view  taken  in 
those  cases  which  hold  that  the  re-entry  upon  or  reletting  of  the 
demised  premises  in  case  they  are  abandoned  by  the  tenant  releases 
the  tenant  from  liability  for  future  accruing  rents.  ^®  The  liability 
of  the  tenant  for  unaccrued  rents  may,  however,  by  the  express  terms 
of  the  surrender  be  continued  and  the  courts  will  give  effect  to  such 
provisions.^ ^  It  is  well  settled  that  a  tenant's  liability  for  rents  accrued 
at  the  time  of  the  surrender  are  unaffected  thereby.^' 

485.  Surrender  between  Rent  Days. — A  surrender  between  rent 
days  discharges  the  tenant  from  all  liability  for  the  rent  of  the  cur- 
rent period  in  case  the  rent  is  not  payable  until  the  end  of  such  period, 
and  the  landlord  in  such  case  is  not  entitled  to  recover  a  proportionate 
part  of  the  rent  for  such  period  as  had  expired  at  the  time  of  the 
surrender.^*  The  theory  of  this  rule  is  that  the  rent  is  not  due  and 
that  the  contract  does  not  contemplate  the  payment  of  rent  until 
the  completion  of  the  period  preceding  the  rent  day.  The  continu- 
ation of  the' tenancy  during  this  period  is  a  condition  precedent  to 
the  payment  of  the  rent,  and  the  landlord,  by  accepting  a  surrender 
before  the  rent  day,  waives  this  condition.**  On  the  other  hand,  if 
the  rent^for  the  entire  period  between  rent  days  is  payable  in  advance, 
a  surrender  during  the  period  does  not  operate  to  discharge  the  rent 
or  any  portion  thereof  for  such  period.^* 

486.  Surrender  as  to  Part  of  Demised  Premises. — ^Where  there 
is  a  severance  of  the  leasehold  by  a  surrender  or  purchase  by  the 
landlord  of  the  leasehold  estate  in  a  part  of  the  demised  premises, 
the  rent,  if  not  an  entire  rent,  is  apportioned,  and  the  tenant  held 
liable  for  a  proportionate  part  of  the  rent  according  to  the  value  of 

Minn.  53,  52  N.  W.  986,  38  A.  S.  R.  Inv.  Co.,  150  Fed.  17,  80  C.  C.  A.  97, 

473j  Herter  v.  MuUen,  159  N.  Y.  28,  10  Ann.  Cas.  357,  9  L.R.A.(N.S.)  557; 

53  N.  E.  700,  70  A.  S.  R.  517,  44  In  re  Sherwoods,  210  Fed.  754,  127 

L.R.A.  703;  Gray  v.  Kaufman  Dairy,  C.  C.  A.  304,  Ann.  Cas.  1916 A  940; 

etc.,  Co.,  162  N.  Y.  388,  56  N.  E.  903,  Rockwell  ▼.  Eiler's  Music  House,  67 

76  A.  S.  R.  327,  49  L.R.A.  580;  Hig-  Wash.  478,   122  Pac.   12,  39   L.R.A. 

gins  V.  Street,  19  Okla.  45,  92  Pac.  (N.S.)  894. 

153,  14  Ann.  Cas.  1086  and  note,  13  Notes:  15  Am.  Dee.  586;  10  Ann. 

L.R.A.(N.S.)       398;      Kneeland      v.  Cas.  365. 

Schmidt,  78  Wis.  345,  47  N.  W.  438,  18.  American  Bonding  Co.  v.  Pueblo 

11  L.R.A.  498;  Nickells  v.  Atherstone,  Inv.  Co.,  150  Fed.  17,  80  C.  C.  A,  97, 

10  Q.  B.  944,  16  L.  J.  Q.  B.  371,  11  10  Ann.  Cas.  357,  9  L.R.A.(N.S.)  557. 

Jur.  778, 15  Eng.  Rul.  Cas.  512;  Phene  Note:  10  Ann.  Cas.  365. 

V.  Popplewell,  12  C.  B.  N.  S.  334,  104  14.  Note :  10  Ann.  Cas.  366. 

E.  C.  L.  334,  31  L.  J.  C.  PI.  235,  15  16.  Rockwell  v.  Eiler^s  Music  House^ 

Eng.  Rul.  Cas.  518.  67  Wash.  478,  122  Pac.  12,  39  L.R.A. 

Note:  15  Am.  Dec.  586.  (N.S.)  894.                       • 

10.  See  supra,  par.  483.  Note:  10  Ann.  Cas.  366. 

11.  Note:  10  Ann.  Cas.  366. 

12.  American  Bonding  Co.  v.  Pueblo 
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the  lands  retained.**  The  rule  in  such  cases  as  laid  down  by  Coke 
is  that  "if  a  man  which  hath  a  rent  service  purchase  parcel  of  the 
land  out  of  which  the  rent  is  issuing,  this  shall  not  extinguish  all, 
but  for  that  parcel.  For  a  rent  service  in  such  case  may  be  appor- 
tioned according  to  the  value  of  the  land."  (1  Co.  Lit.,  Phil,  ed.,  1836, 
p.  539.)  "But  if  one  holdeth  his  land  of  his  lord  by  the  service 
to  render  to  his  lord  yearly  at  such  a  feast,  a  horse,  a  golden  spear, 
or  a  clove,  gilliflower,  or  the  like,  and  the  lord  purchase  parcel  of 
the  land,  such  service  is  taken  aWay,  because  such  service  cannot  be 
severed  or  apportioned."    ( Id.  545. )  * ' 

XIX.  Landlord's  Lien 

Right  to  Lien  at  Common  Law 

487.  In  General. — At  the  common  law  a  landlord  has  no  lien  for 
rent,  merely  by  virtue  of  his  position  as  landlord,  upon  the  crops 
or  other  property  of  his  tenant.^®  Ordinarily  where  the  relation  is 
that  of  landlord  and  tenant  as  distinguished  from  that  of  cropper, 
the  title  to  the  crops  and  produce  of  the  farm  is  in  the  tenant,  *•  and 
where  on  a  lease  of  agricultural  lands  the  rent,  instead  of  money,  is 
agreed  by  the  parties  to  be  paid  in  kind  or  in  a  part  of  the  crops, 
this  at  common  law  gives  the  landlord  no  lien  therefor  upon  the 
crops.*®  In  this  country,  however,  it  is  recognized  in  some  jurisdic- 
tions that,  by  usage,  the  landlord,  in  case  of  a  lease  of  farming  lands 
reserving  a  share  of  the  crops  as  rent,  has  a  lien  upon  or  property  in 
the  crops  raised  until  the  rent  reserved  is  satisfied.^  A  statute  pro- 
viding that  "the  keeper  of  any  hotel,  tavern,  or  boarding  house,  or 
any  person  who  rents  furnished  or  unfurnished  rooms,  shall  have  a 
lien  upon  the  baggage  and  furniture  of  his  or  her  patrons,  boarders, 
guests  or  tenants,  for  such  boarding,  lodging  or  rent,"  does  not  apply 
where  the  relation  between  the  parties  is  strictly  that  of  landlord 
and  tenant,  as  distinguished  from  guest  or  lodger,^  and  therefore 

16.  Van   Rensselaer   v.    Bradley,   3   162  III.  158,  44  N.  E.  411,  53  A.  S.  R. 
Denio  (N.  Y.)  135,  46  Am.  Dec.  451.     300;  Buckey  v.  Snouffer,  10  Md.  149, 

Note :  15  Am.  Dec.  586.  69  Am.  Dec.  129. 

17.  Van   Rensselaer   v.   Bradley,   3       Notes:   119  A.  S.  R.  122;  L.R.A. 
Denio  (N.  Y.)  135,  45  Am.  Dee.  451,  1915F  665. 

quoting  and  approving  this  statement  19.  Colville  v.  Miles,  127  N.  Y.  159, 

of  the  rule.  27  N.  E.  809,  24  A.  S.  R.  433,  12 

18.  Morgan  v.  Campbell,  22  Wall.  L.R.A.  848.     See  Crops,  vol.  8,  pp. 
381,  22  U.  S.  (L.  ed.)  796;  Scanlan  v.  362,  376. 

La  Costi,  59  Colo.  449,  149  Pac.  835,       20.  Deaver  v.  Rice,  20  N.  C.  567,  34 
L.R.A.1915F  664;  Mathews  v.  Living-   Am.  Dec.  388  and  note, 
ston,  86  Conn.  263,  85  Atl.  529,  Ann.       1.  Case  v.  Hart,  11  Ohio  364,  38 
Cas.  1914A  195;  Hadden  v.  Knicker-   Am.  Dec.  735. 

boeker,  70  111.  677,  22  Am.  Rep.  80;  2.  Scanlan  v.  La  Costi,  59  Colo.  449, 
Kellogg  Newspaper  Co.  v.  Peterson,  149  Pac.  836,  L.R.A.1915F  664.     See 
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under  such  a  statute  a  keeper  of  an  apartment  house  who  lets  apart- 
ments for  general  housekeeping  is  not  entitled  to  a  lien  on  the  bag- 
gage and  furniture  of  his  tenant* 

488.  Effect  of  Right  of  Distress. — ^The  common  law  right  of  the 
landlord  to  distrain  for  overdue  rent  confers  no  lien  until  the  right 
of  distress  has  been  exercised.  This  right  of  distress  is  often  referred 
to  as  a  lien,  but,  in  the  words  of  Blackstone,  it  is  ''only  in  the  nature 
of  security.''  The  pledge,  or  quasi  pledge,  which  the  landlord  is  said 
to  have,  is,  at  most,  only  a  power  to  seize  chattels  found  on  the  rented 
premises.  These  he  can  take  into  possession  and  hold  until  the  rent 
is  paid.^  So  it  has  beeil  held  that  a  statute  authorizing  a  landlord 
in  case  of  distress  for  rent  to  seize  any  personal  property  of  the  tenant 
that  may  be  found  in  the  county  where  the  tenant  resides  does  not 
give  the  landlord  a  lien  on  such  personal  property  before  it  is  taken 
on  a  distress;  such  a  provision  merely  extending  the  common  law 
right  to  distrain  which  itself  conferred  no  lien.*  But  while  there  is 
no  specific  lien,  except  on  the  goods  actually  distrained  under  the 
landlord's  warrant,  all  the  goods  on  the  demised  premises  are  to  be 
considered  as  being  under  a  quasi  pledge,  which  gives  superiority 
to  the  specific  lien  established  by  the  distraint*  The  general  sub- 
ject of  distress  is  discussed  later.' 

Reservation  of  Lien  in  Lease 

489.  Lien  on  Crops. — ^It  is  generally  recognized  that  the  parties 
may  by  an  express  provision  in  the  lease  confer  upon  the  landlord 
a  lien  upon  the  crops  raised  upon  the  demised  premises  as  security 
for  the  rent,*  and  an  express  reservation  of  title  to  the  crops  as  secur- 

also  Mathews  y.  Livingston,  86  Conn.  Fed.  110,  89  G.  C.  A.  HO,  15  Ann. 
263,  85  Atl.  629,  Ann.  Cas.  1914A  Cas.  384. 

195.  7.  See  infra,  par.  519  et  seq. 

Note:  L.R.A.1916P  665.  8.  Butt  v.  EUett,  19  WaU.  644,  22 

3.  Scanlan  V.  La  Costi,  69  Colo.  449,  TJ.  S.  (L.  ed.)  183;  Frejavary  v. 
149  Pac.  835,  L.R.A.1915F  664.  Broesch,  52  la.  88,  2  N.  W.  963,  35 

Note:  L.R.A.1915F  666.  Am.  Eep.  261;  Foster  v.  Raid,  78  la. 

4.  Morgan  v.  CampbeU,  22  Wall.  205,  42  N.  W.  649,  16  A.  S.  R.  437; 
381,  22  U.  S.  (L.  ed.)  796;  Henderson  Everman  v.  Robb,  52  Miss.  663,  24 
V.  Mayer,  225  U.  S.  631,  32  S.  Ct.  699,  Am.  Rep.  682;  McCaffrey  v.  Woodin, 
66  U.  S.  (L.  ed.)  1233;  In  re  West  65  N.  Y.  459,  22  Am.  Rep.  644 ;  Baxter 
Side  Paper  Co.,  162  Fed.  110,  89  C.  v.  Bush,  29  Vt.  465,  70  Am.  Dec.  429. 
C.  A.  110,  15  Ann.  Cas.  384;  Hadden  In  Roberts  v.  Jacks,  31  Ark.  597, 
v.  Ejiickerbocker,  70  111.  677,  22  Am.  25  Am.  Rep.  584,  a  promissory  note 
Rep.  80;  Buckey  v.  Snouffer,  10  Md.  executed  for  the  rent  of  unplanted 
149,  69  Am.  Dec.  129.  land,  and  containing  a  provision  that 

5.  Morgan  v.  Campbell,  22  Wall,  it  ''constitutes  a  lien  upon  the  cotton 
381,  22  U.  S.  (L.  ed.)  796  (Illinois  and  com  raised  upon  said  land  this 
statute).  year,''  was  assigned  by  the  payee  as 

6.  In  re  West  Side  Paper  Co.,  162  collateral  security.     It  was  held^  (1) 
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:ly  for  or  until  the  rent  is  paid  has  in  numerous  instances  been  given 
effect.^  Such  a  reservation  has  been  held  effectual^  in  the  case  of  a 
'jeaae  for  a  term  of  years,  not  only  as  regards  the  crop  of  the  first 
year,  but  also  as  to  the  crops  raised  duriug  subsequent  years.  ^^  This 
principle  is  said  to  follow  from  the  well  settled  doctrine  that  a  party 
may  transfer  a  title  to  crops,  though  not  then  in  esse,  and  which 
are  to  be  grown  upon  the  land,  and  the  property  will  pass  as  soon  as 
they  are  grown,**  but  it  has  been  held  that  there  is  even  greater 
reason  for  upholding  a  reservation  of  title  to  the  crops,  as  in  such  a 
case  it  is  simply  a  reservation  of  the  fruits  of  one's  own  land  and 
is  not  like  an  owner  of  land  or  a  tenant  selling  or  mortgaging  his 
crop  before  it  is  planted.*'  Sometimes  it  is  provided  in  cropping 
contracts  that  the  landowner  may  deduct  from  the  proceeds  of  the 
crops  indebtedness  owing  by  the  cropper  to  the  landowner,  such  as 
claims  for  advances  to  enable  the  cropper  to  make  the  crop;  and  as 
milk  is  a  common  article  of  diet,  and  as  probably  the  cheapest  waj' 
for  a  farmer  to  obtain  it  is  to  own  a  milch  cow  it  has  been  held 
that  such  animals  may  be  a  part  of  the  supplies  needed  by. a  tenant 
and  his  family  to  enable  him  to  make  a  crop,  just  as  other  provisions 
would  be  needed,  and  so  of  medical  supplies  and  attention,  when  fur- 
nished or  paid  for  by  the  landowner.*' 

490.  Lien  on  General  Personal  Property;  General  View. — ^It  is  usu- 
ally held  that  by  express  provision  in  the  lease  the  landlord  may 
be  given  a  lien  upon  the  personal  property  of  the  tenant  which  may 
be  brought  upon  the  leased  premises,  which,  even  if  invalid  at  com- 
mon law,  will  be  given  eflFect  in  equity.**  But  such  a  provision  does 
not  create  a  common  law  lien ;  the  lien  which  the  law  in  certain  cases 
gives  upon  chattels- is  the  right  of  detention  till  the  party  claiming 

that  a  lien  is  not  assignable;  (2)  that  Dec.  730;  Baxter  v.  Bush,  29  Tt.  465, 

this  clause  created  np  lien  upon  the  70  Am.  Dec.  429. 

crop,  because  it  was  a  mere  statement  Notes:  70  Am.  Dec.  429;  12  L.R.A. 

of  the  legal  effect  of  the  note;    (3)  849. 

that  without  the  clause  the  note  creat-  10.  De Vaughn   v.   Howell,   82   Ga. 

ed  no  lien;  (4)  that  a  contract  for  a  336,  9  S.  E.  173, 14  A.  S.  R.  162. 

lien  on  an  unplanted  crop,  although  11.  McCaffrey  v.  Woodin,  65  N.  Y. 

void  at  law,  is  enforceable  in  equity  459,  22  Am.  Rep.  644;  Baxter  v.  Bush, 

after  the  maturity  of  the  crop;   but  29  Vt.  465,  70  Am.  Dec.  429. 

(5)  the  assignment  of  the  note  being  12.  DeVaughn    v.    Howell,   82    Ga. 

for  collateral  security,  the  assignee  did  336,  9  S.  E.  173,  14  A,  S.  R.  162. 

not  acquire  even  this  equitable  right.  13.  Bourland  v.  McKnight,  79  Ark. 

9.  DeVaughn  v.  Howell,  82  Ga.  336,  427,  96  S.  W.  179,  4  L.R.A.(N.S.)  698. 

9  S.  E.  173,  14  A.  S.  R.  162,  dislin-  14.  Borden  v.  Croak,  131  111.  68,  22 

guishing  Almant  v.  Scott,  80  Ga.  95,  N.  E.  793, 19  A.  S.  R.  23;  Fejavary  v. 

4  S.  E.  892,  12  A.  S.  R.  241,  where  Broesch,  52  la.  88,  2  N.  W.  963,  35 

the  reservation  of  title  to  the  crops  Am.  R^.  261;  Wright  v.  Bircher,  72 

was  by  an  oral  agreement;   Grav  v.  Mo.  179,  37  Am.  Rep.  433;  McCaffrey 

Stevens,  28  Vt.  1,  65  Am.  Dec.  216 ;  v.  Woodin,  66  N.  Y.  459,  22  Am.  Rep.- 

Esdon  v.  Colbum,  28  Vt.  631,  67  Am.  644;  Reynolds  v.  Ellis,  103  N.  Y.  115, 
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it  shall  be  reimbursed  for  expenditures  or  labor  bestowed  upon  them. 
When  such  right  or  lien  is  given,  not  by  law,  but  by  contract  of  the 
parties,  it  is  a  pledge  or  power.  In  either  case  possession  is  essential 
to  the  creation  and  continuance  of  the  lien.**  It  seems  that  where 
an  attempt  is  made  by  a  clause  in  a  lease  to  create  a  lien  for  rent 
"upon  the  property  of  the  person  liable  therefor,"  but  no  particular 
property  or  class  of  property  is  described,  nor  the  description  limited 
to  personal  property,  the  lien  is  void  for  uncertainty  of  description, 
even  when  applied  to  property  owned  at  the  time,  and  a  fortiori  void 
when  applied  to  after  acquired  property.**  And  a  stipulation  in  a 
lease  that  the  lessee  shall  not  dispose  of  the  chattels  on  or  the  produce 
of  the  premises  until  the  rent  is  paid  is  regarded  as  a  personal  cove- 
nant and  ineffectual  as  a  reservation  of  a  lien.*^ 

491.  Minority  View  as  to  Lien  on  Future  Acquired  Property. — 
In  some  jurisdictions  the  rule  prevails  that  a  person  cannot  give  a 
valid  mortgage,  or  lien  upon  personal  property  which  he  does  not 
then  own,  but  which  is  to  be  acquired  in  the  future,  and  that  such 
a  mortgage  is  totally  ineffectual,  unless,  after  the  acquisition  of  the 
property,  some  additional  act  is  done  to  give  it  force  and  effect, 
especially  where  the  rights  of  third  persons  are  involved.  It  has 
accordingly  been  held  that  a  lien  for  rent  created  by  lease  to  become 
operative  against  personal  property  afterward  to  be  brought  upon 
the  leased  premises  and  not  at  the  time  owned  by  the  tenant  and  not 
yet  capable  of  description,  because  not  segregated  from  a  stock  of 
goods  of  which  it  forms  a  part,  is  inferior  to  the  lien  of  a  chattel 
mortgage  on  such  property,  executed  after  it  was  placed  upon  the 
premises,  and  with  notice  of  the  lien  attempted  to  be  created  by  the 

8  N.  E.  392,  57  Am.  Rep.  701;  Greeley  gage;  that,  as  the  property  was  not 

V.  Winsor,  1  S.  D.  117,  45  N.  W.  325,  then  in  eicistence  or  acquired,  it  con- 

36  A.  S.  R.  720 ;  Ramsey  v.  Johnson,  8  veyed  no  present  legal  title,  but  was  a 

Wyo.  476,  58  Pac.  755,  80  A.  S.  R.  valid  license  to  enter  and   seize  the 

948.  property  if  in  existence  on   default. 

Note :  119  A.  S.  R.  123.  and  that,  after  such  entry  and  seizure. 

In  McCaflbrey  v.  Woodin,  65  N.  Y.  the  title  vested  in  the  lessor,  and,  also, 

459,  22  Am.  Rep.  644,  a  lease  pro-  that  in  equity  the  lien  would  attach 

vided  that  the  lessor  should  have  '^a  and  bind  the  property  as  soon  as  ac- 

lien  as  security,  for  the  payment  of  quired. 

the   rent    on    all    goods,    implements,  As  regards  what  constitutes  a  chat- 
stock,  fixtures,  tools  and  other  person-  tel  mortgage,-  see  generally.  Chattel 
al  property,  which  may  be  put  on  said  Mobtgaqbs,  voL  5,  p.  380  et  seq. ;  as 
premises,  said  lien  to  be  enforced  on  regards  liens  generally,  see  Liens. 
the  nonpayment  of  rent,''  by   taking  15.  Merrill  v.  Ressler,  37  Minn.  82, 
and  sale  as  in  case  of  a  chattel  mort-  33  N.  W.  117,  5  A.  S.  R.  822.     See 
gage.    Default  being  made,  the  lessor  generally,  Liens. 
seized  farm  produce  and  stock  and  sold  16.  Borden  v.  Croak,  131  111.  68,  22 
it,  and  the  lessee  brought  an  action  for  N.  E.  793,  19  A.  S.  R.  23. 
conversion.    It  was  held  that  the  pro-  17.  Note:  119  A.  S.  R.  123. 
vision  was  in  substance  a  chattel  mort- 
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lease.^'  And,  following  this  doctrine,  it  has  been  held  that  a  land- 
lord cannot  by  a  provision  in  the  lease  reserve  a  lien  on  the  crops 
to  be  grown  upon  the  premises  or  upon  other  personalty  not  in  being 
at  the  time  of  the  execution  of  the  lease  or  to  be  thereafter  acquired 
and  brought  upon  the  premises,  as  security  for  his  rent,  which  will 
be  effective  even  against  the  tenant  either  at  law  or  in  equity  as  an 
equitable  lien  or  as  an  agreement  to  give  a  lien.^*  The  fact  that 
the  tenant  in  making  his  claim  to  his  statutory  exemptions  in  pro- 
ceedings by  his  other  creditors  stated  in  his  affidavit  that  his  prop- 
erty was  subject  to  his  landlord's  lien  has  been  held  not  a  sufficient 
act  upon  his  part,  after  the  execution  of  the  lease  and  the  existence 
of  the  property,  as  to  give  validity  to  any  lien  on  the  part  of  the 
landlord  under  a  provision  therefor  in  the  lease,  as  it  is  merely  the 
expression  of  his  opinion  of  the  legal  effect  of  the  provision  in  the 
lease.  *• 

492.  Waiver  of  Lien. — The  fact  that  at  the  time  the  lease  is  made 
the  landlord  takes  the  tenant's  note  with  surety  for  the  rent  has  no 
effect  upon  the  lien  specially  reserved.  He  has  a  right  to  take  the 
note,  and  also  the  additional  security  of  a  lien,  and  to  pursue  his  legal 
remedies  upon  each  and  all  of  them  until  satisfaction  for  the  rent 
is  obtained.  It  is  not  a  lien  created  by  law  merely,  but  by  the  act 
and  express  stipulation  of  the  parties.^  By  resorting  to  an  inconsist- 
ent remedy  the  landlord  may  waive  his  lien,*  and  obtaining  a  judg- 
ment and  execution  to  enforce  the  alleged  lien  under  a  clause  in  a 
lease  giving  the  landlord  the  first  lien  on  all  crops  and  chattels  of 
the  lessee  for  rent  has  been  held  to  preclude  the  maintenance  of  a 
replevin  suit  to  obtain  possession  of  tJie  property  on  the  theory  that 
the  contract  was  a  chattel  mortgage,  in  the  absence  of  anything  to 
show  that  the  property  could  not  be  secured  by  the  sheriff  under  an 
execution.' 

18.  New  Lincoln  Hotel  Co.  v.  Shears,  19.  Brown  v.  Neilson,  61  Neb.  765, 

67  Neb.  478,  78  N.  W.  25,  73  A.  S.  R.  86  N.  W.  498,  87  A.  S.  R.  525,  54 

524,  43  L.R.A.  588.    This  ease  is  on  all  L.R.A.   328,  following  and   applying 

fours  with  Wright  v.  Bircher,  72  Mo.  New  Lincoln  Hotel  Co.  v.  Shears, '57 

179,  37  Am.  Rep.  433,  cited  supra,  pre-  Neb.  478,  78  N.  W.  25,  73  A.  S.  R.  524, 

ceding  section,  both  of  which  involved  43  L.R.A.  588. 

a  lease  of  a  hotel  and  under  a  provi-  Note:  119  A.  S.  R.  124. 

sion  in  the  two  leases  the  landlords  20.  Brown  v.  Neilson,  61  Neb.  765, 

tiiaimed  a  lien  upon  hotel  furnishing  86  N.  W.  498,  87  A.  S.  R.  525,  54 

as  against  subsequent  mortgagees  who  L.R.A.  328. 

took  with  notice  of  the  provision  of  1.  Baxter  v.  Bush,  29  Vt  465,  70 

the  lease  giving  the  landlord  a  lien  on  Am.  Dec.  429. 

property  brought  upon  the  premises.  Note:  35  L.R.A.(N.S.)  106. 

The  Nebraska  court  refused  to  follow  2.  Notes:  50  L.R.A.  717;  20  L.R.A. 

the  Missouri  case  and  considered  itself  (N.S.)  259. 

bound  by  the  earlier  Nebraska  cases,  3.  Wilmore  v.  Mintz,  42  Colo.  328, 

including  Steele  v.  Ashenfelter,  40  Neb.  95  Pac.  536,  20  L.R.A.(N.S.)  259. 
776,  59  N.  W.  361,  42  A.  S.  R.  694. 
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493.  Against  Whom  Enforceable  and  Priorities  Generally. — ^Where 
a  lease  reserves  a  lien  on  the  crops  raised  on  the  demised  premises  as 
security  for  the  rent,  it  has  been  held  that  it  is  ineffectual  unless  the 
landlord  has  perfected  his  lien  by  taking  possession,  as  against  bona 
fide  attachment  or  execution  creditors  of  the  tenant,**  and  where  the 
relation  between  the  parties  is  that  of  landlord  and  tenant  as  dis- 
tinguished from  that  of  landowner  and  cropper,*  it  has  been  decided 
that  an  oral  reservation  by  the  landlord  of  title  to  the  crops  as  secur- 
ity for  his  rent  is  ineffectual  to  protect  him  against  execution  or  attach- 
ment creditors  of  the  tenant.^  It  is  generally  recognized  that  a  lien 
reserved  in  a  lease  upon  the  crops  or  property  brought  upon  the  prem- 
ises, being  equitable  merely  in  its  nature,  is  not  effectual  against  bona 
fide  purchasers  or  mortgagees.'  On  the  other  hand,  the  lien  will 
ordinarily  be  enforced  against  third  persons  who  cannot  be  deemed 
as  occupying  the  position  of,  or  entitled  to  protection  as,  bona  fide 
purchasers,  as  where  they  acquired  title  with  notice  of  the  lien.^ 
Where  a  landlord  reserves  the  title  to  the  crops  his  right  has  been 
held  enforceable  against  attachment  or  execution  creditors  or  pur- 
chasers from  the  tenant;  ®  so  a  lien  upon  crops  reserved  in  a  lease  will 
be  enforced  as  an  equitable  lien  against  one  who  purchases  from 
the  tenant  with  notice  of  the  lien,^^  and  against  a  factor  who  receives 
the  crops  with  notice  of  the  lien.**  Likewise  a  lien  reserved  on  per- 
sonal property,  such  as  the  furnishings  of  a  hotel,  brought  upon  the 
leased  premises,  has  been  held  enforceable  against  a  mortgagee  taking 
with  notice  of  the  stipulation.*^    The  reservation  of  a  landlord's  lien 

4.  Bailey  v.  Fillebrown,  .9  Greenl.  if  any,  shall  go  to  the  lessee,  and 
(Me.)  12,  23  Am.  Dec.  529.  that  no   part   of   the   crop   shall   at 

5.  See  supra^  par.  58  et  seq.,  as  to  any  time  be  subject  to  his  disposal,  the 
the  relation  between  the  parties  in  case  contract  is  an  attempt  to  create  a 
of  a  farming  on  shares.  secret  lien  on  the  growing  crop  to  se- 

6.  Almand  v.  Scott,  80  Ga.  95,  4  S.  cure  the  payment  of  the  rent,  and  not 
E.  892,  12  A.  S.  B.  241.  being   executed   in    the   manner  pre- 

If,  however,  the  reservation  of  title  soribed  for  chattel  mortgages,  cannot 

had  been  contained  in  a  written  lease  accomplish  that  purpose,  and  the  crops 

it  -^ould  have  been  effectual  for  the  raised  are  therefore  subject  to  attach- 

protection  of  the  landlord.    DeVaugha  ment  against  the  lessee. 

V.  Howell,  82  Ga.  336,  9  S.  E.  173,  14  7.  Note:  119  A.  S.  R.  123. 

A.  S.  R,  162,  distinguishing  the  Al-  8.  Butt  v.  Ellett,  19  WaU.  644,  22 

mand  case,  supra.  U.  S.  (L.  ed.)  183. 

In   Stockton   Savings,  etc.,  Soc.  v.  9.  Gray  v.  Stevens,  28  Vt.  1,  65  Am. 

Purvis,  112  Cal.  236,  44  Pac.  661,  53  Dec.  216. 

A.  S.  R.  210,  it  is  held  if  land  is  let  10.  Butt  v.  Ellett,  19  Wall.  544,  22 

under  an  oral  agreement  that  a  cash  U.  S.  (L.  ed.)  183. 

rent  shall  be  paid,  that  the  title  of  the  Note :  12  L.R. A.  848. 

crops  raised  shall  remain  in  the  lessor,  11.  Butt  v.  Ellett,  19  Wall.  544,  22 

in  whose  name  they  shall  be  placed  in  U.  S.  (L.  ed.)  183. 

a  warehouse  by  the  lessee,  that  they  12.  Wright  v.  Bircher,  72  Mo.  179, 

shall  then  be  sold,  and  the  rent  paid  37  Am.  Rep-.  433.    But  see  New  lin- 

out  of  the  proceeds,  and  the  residue,  coin  Hotel  Co.  v.  Shears,  57  Neb.  478^ 
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may  fall  within  a  general  statute  directed  against  conveyances  and 
transfers  in  fraud  of  creditors.  Thus,  where  a  lease  of  a  store  to 
a  retail  merchant  gave  the  lessor  a  lien,  as  a  security  for  the  rent, 
upon  the  lessee's  goods  and  other  personal  property  brought  upon 
the  premises,  but  provided  that  the  lien  should  not  be  enforced  against 
any  of  the  stock  in  trade  sold  in  the  regular  course  of  business,  and 
the  lease  was  not  filed  as  a  chattel  mortgage,  it  was  declared  that 
the  lien  was  void  as  against  an  assignee  of  the  tenant  for  the  benefit 
of  creditors,  under  the  general  statute  directed  against  conveyances 
in  fraud  of  creditors.**  And  it  has  been  held  that  a  provision  per- 
mitting the  sale  of  the  stock  in  trade,  though  the  lease  was  filed  as  a 
chattel  mortgage,  rendered  the  lien  presumptively  invalid,  even  as  to 
the  fixtures  and  other  personalty,  under  the  statute  directed  against 
fraudulent  conveyances,  as  the  provision  brings  the  case  within  that 
class  of  chattel  mortgages  in  which  is  reserved  a  power  of  sale  for 
the  mortgagor's  own  benefit.** 

494.  Necessity  for  and  Effect  of  Filing  Lease  as  a  Chattel  Mort- 
gage.— ^In  some  cases  a  lease  giving  the  landlord  a  lien  for  the  rent 
upon  the  personal  property  of  the  lessee  brought  or  kept  upon  the 
demised  premises  to  be  enforced  in  like  manner  as  a  chattel  mortgage 
has  been  held  to  be  in  effect  a  chattel  mortgage  within  the  meaning  of 
the  statutes  requiring  chattel  mortgages  to  be  filed  to  render  them 
enforceable  against  bona  fide  purchasers  or  creditors  of  the  mort- 
gagor.** Likewise  a  provision  in  a  lease  reserving  to  the  landlord 
the  title  to  the  crops  grown  on  the  demised  premises  as  security  for 
advances  made  by  him  to  the  tenant  has  been  considered,  as  regards  ' 
such  advances,  a  chattel  mortgage  which,  to  be  valid  against  subse- 
quent mortgagees,  purchasers  or  attaching  creditors  of  the  tenant 
must  be  filed  for  record  as  required  by  the  statute  relating  to  chattel 
mortgages.**  Where  a  lease  giving  a  lien  for  the  rent  on  the  crops 
grown  on  the  demised  premises  was  filed  as  a  chattel  mortgage  the 

78  N.  W.  25,  73  A.  S.  R.  624,  43  N.  Y.  U5,  8  N.  E.  392,  67  Am.  Rep. 
L.R.A.  588.  701. 

13.  Reynolds  v.  Ellis,  103  N.  Y.  115,       Notes:  119  A.  S.  R.  123;  12  L.R.A. 
8  N.  E.  392,  57  Am.  Rep.  701.     See  849. 

generally.  Fraudulent  Conveyances,  16.  Wright  v.  Larson,  51  Minn.  321, 
vol.  12,  p.  464  et  seq.  63  N.  W.  712,  38  A.  S.  R.  504;  McNeal 

14.  Greeley  v.  Winsor,  1  S.  D.  117,  v.  Rider,  79  Minn.  153,  81  N.  W.  830, 
45  N.  W.  325,  36  A.  S.  R.  720.  79  A.  S.  R.  437,  following  Merrill  v. 

.     16.  Merrill  v.  Ressler,  37  Minn.  82,  Ressler,  37  Minn.  82,  33  N.  W.  117,  6 
33  N.  W.  117,  5  A.  S.  R.  822.     See  A.  S.  R.  822,  cited  supra.     And  see 
also   Stockton   Savings,   etc.,   Soc.   v.  Chattisl  Mortgages,  vol.  5,  pp.  386, 
Purvis,  112  Cal.  236,  44  Pac.  561,  53  411. 
A.  S.  R.  210;  Reynolds  v.  Ellis,  103 
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landlord's  lien  has  been  held  superior  to  a  subsequent  mortgage  by 
the  tenant.^" 

495.  Property  Subject  to  Lien. — The  terms  of  the  lease  are,  as 
between  the  parties^  controlling  in  determining  the  question  aa 
regards  the  property  subject  to  the  landlord's  lien.*®  A  provision 
giying  the  landlord  a  lien  on  all  ''goods,  implements,  stock,  fixtures, 
tools  and  other  personal  property  which  may  be  put  on  said  premises," 
is  broad  enough  to  include  the  farm  produce;  this  is  sufficiently 
described  by  the  word  "goods,"  and  the  farm  produce  may  be  properly 
said  to  be  "put"  upon  the  premises.*^  To  bring  after  acquired  prop- 
erty within  the  scope  of  the  lien  there  must  be  some  expression  in 
the  lease  showing  the  intention  of  the  parties  to  include  such  prop- 
erty,*^ and  under  a  liease  giving  the  landlord  a  lien  on  the  "property" 
of  the  tenant  without  anything  showing  an  intention  that  future 
acquired  property  should  be  subject  to  the  lien,  it  has  been  held  that 
the  lien  will  not  extend  to  property  acquired  by  the  tenant  after  the 
execution  of  the  lease.*  As  regards  the  exemption  rights  of  a  tenant, 
it  has  been  decided  that  a  provision  in  a  lease  that  the  rent  shall  be 
a  lien  on  the  crops  and  stock  on  the  leasehold,  "whether  exempt 
from  execution  or  not,"  is  valid  as  a  mortgage  of  the  exempt  property.* 
On  the  other  hand,  an  agreement  that  a  landlord  shall  have  a  lien 
on  the  exempt  property  of  his  tenant  has  been  regarded  as  invalid 
as  a  waiver  of  the  right  of  exemption.^  If  a  landlord  is  seeking  to 
enforce  a  lien  for  rent  on  the  goods  of  his  deceased  tenant,  under  a 
provision  in  the  lease  not  covering  subsequently  acquired  property, 
the  burden  of  establishing  the  lien  is  upon  the  landlord ;  and  in  the 
absence  of  proof  that  the  tenant  was  the  owner  of  the  goods  at  the 
time  he  took  the  lease,  it  will  be  assumed  that  they  are  all  after 
acquired  property.*  Obviously,  an  agreement  by  a  lessor  and  lessee 
for  a  landlord's  lien  can  ordinarily  create  no  lien  on  the  property 
of  third  persons  placed  on  the  premises  without  notice  of  the  agree- 
ment;^ but  since  a  subtenant,  with,  knowledge  that  his  lessor  is  a 
tenant,  is  chargeable  with  notice  of  and  bound  by  the  terms  of  the 
lease  by  which  he  holds,  it  has  been  decided  that  where  a  tenant's 
lease  gives  the  landlord  a  lien  on  the  crops  grown  on  the  demised 
premises  for  unpaid  rent  such  lien  extends  to  crops  grown  by  the 

* 

17.  Everman  v.  Robb,  52  Miss.  653,       Notes:  119  A.  S.  R.  125;  24  L.R.A. 
24  Am.  Rep.  682.  812. 

18.  Note:  119  A.  S.  R.  124.  3.  Note:  119  A.  S.  R.  125.    Gener- 

19.  McCaffrey  v.  Woodin,  65  N.  Y.   ally  as  to  the  creation  of  liens  and 
459,  22  Am.  Rep.  644.  charges    on    exemptions,    see   Exemp- 

20.  Note :  119  A.  S.  R.  125.  tioxs,  vol.  11,  p.  544.     * 

1.  Borden  v.  Croak,  131  111.  68,  22       4.  Borden  v.  Croak,  131  111.  68,  22 
N.  E.  793,  19  A.  S.  R.  23.  N.  E.  793, 19  A.  S.  R.  23. 

2.  Fejavary  v.  Broesch,  52  la.  88,       5.  Note:  119  A.  S.  R.  124. 
2  N.  W.  963,  35  Am.  Rep.  261. 

982 


16  B.  C.  L.  LANDLORD  AND  TENANT  §§  496,  49? 

subtenant.*  Where  in  an  action  by  the  landlord  to  enforce  his  lien 
on  the  crops  a  subtenant,  by  whom  the  crops  were  grown,  intervenes 
alleging  that  no  rent  was  due  and  that  the  action  was  collusive  and 
fraudulent  between  the  landlord  and  his  tenant,  it  has  been  held  that 
the  burden  is  upon  the  subtenant  to  prove  his  allegations.' 

496.  Enforcement  of  Lien. — According  to  some  decisions,  where  a 
landlord  reserves  a  lien  or  title  to  the  crops  to  be  raised  on  the  premises 
as  security  for  the  rent  he  may  maintain  trover  for  their  conversion,® 
and  it  has  been  declared  that  the  infancy  of  a  lessee  constitutes  no 
defense  to  trover  for  crops  converted,  brought  upon  a  provision  in 
the  lease  reserving  to  the  lessor  a  lien  thereon  for  the  rent,  for  his 
liability  arises  from  tort,  not  from  a  breach  of  contract.*  Following 
the  general  rule  that  an  assignment  of  a  debt  carries  with  it  every 
remedy  and  security  for  such  debt  available  to  the  assignor  as  incident 
thereto,  although  they  are  not  specifically  named  in  the  instrument 
of  assignment,^*  it  has  been  held  that  an  assignee  of  the  rent  is  entitled 
to  enforce  a  lien  therefor  reserved  in  the  lease.**  An  injunction  may 
be  granted  at  the  instance  of  a  landlord  to  protect  his  lien.*' 

Statutory  Lien 

497.  In  General. — In  many  jurisdictions  in  this  country  statutes 
have  been  enacted  expressly  giving  landlords  a  lien  for  rent,*'  and 
there  is  no  objection  on  constitutional  grounds  to  such  statutes  where 
the  law  is  made  to  apply  to  all  of  a  class.**  Such  statutes  have,  how- 
ever, no  retrospective  operation,  neither  do  they  invalidate  any  prior 
existing  lien  or  mortgage,  nor  interfere  with  the  pre-existing  rights  of 
the  parties  to  a  lease.*^  Statutes  giving  landlords  a  lien  on  the  general 
property  of  the  tenant  biought  upon  the  demised  premises  have  been 
considered  to  some  extent  the  outgrowth  of  the  common  law  right 
of  distress,  and  the  principles  controlling  in  cases  of  distress  have 
been  resorted  to  in  determining  the  rights  of  the  parties  un^ter  such 

6.  Foster  v.  Reid,  78  la.  205,  42  N.  11.  Butt  v.  EUett,  19  Wall.  544,  22 
W.  649,  16  A.  S.  K.  437.  U.  S.  (L.  ed.)  183;  Ramsey  v.  John- 
Note:  119  A.  S.  R.  124.  son,  8  Wyo.  476,  58  Pac.  755,  80  A.  S. 

7.  Foster  v.  Reid,  78  la.  205,  42  N.  R.  948. 

W.  649,  16  A.  S.  R.  437.  12.  Note:  30  L.R.A.  129. 

8.  Gray  v.  Stevens,  28  Vt.  1,  65  Am.  13.  Marshall  v.  Knox,  16  Wall.  551, 
Dee.  216;  Baxter  v.  Bush,  29  Vt.  465,  21  U.  S.  (L.  ed.)  481  (involving  Loui- 
70  Am.  Dec.  429.  siana  code). 

9.  Baxter  v.  Bush,  29  Vt.  465,  70  Notes:  119  A.  S.  R.  125;  12  L.R.A. 
Am.  Dec.  429.    As  to  the  general  lia-  605. 

bility   of  infants   for   torts,   see   In-  14.  Note:   119   A.   S.  R.  126.     Aa 

FANTS,  voL  15,  p.  259  et  seq.  to  class  legislation  generally,  see  CoN- 

10.  See  Assignments,  vol.  2,  p.  633  stitutional  Law,  vol.  6,  p.  369  et  seq. 
et  seq.  15.  Note:  119  A.  S.  R.  126. 
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statutes.^  An  assignee  of  the  leasehold,  as  heretofore  shown,  is  liable 
to  the  lessor  for  rent  accruing  while  he  holds  the  term,^'  and,  under 
a  statute  giving  in  general  terms  a  landlord  a  lien  upon  the  property 
of  his  tenant,  it  has  been  held  that  where  a  leasehold  has  been  assigned 
the  assignee  becomes  a  tenant  within  the  meaning  of  the  statute  and 
the  landlord  has  a  lien  o%  his  property.^^  Likewise  the  provision  in 
a  lease  prohibiting  an  assignment  without  the  consent  of  the  lessor, 
being  intended  for  his  benefit,  may  be  waived  by  him,**  and  an 
assignee  cemnot  avoid  the  statutory  lien  on  his  property  by  setting 
up  the  fact  that  the  assignment  was  invalid  because  made  without  the 
consent  of  the  lessor  if  the  latter  has  acquiesced  in  it.*^  Though  an 
assignee  may  as  a  general  rule  escape  liability  for  future  accruing 
rents  by  a  reassignment,*  where  the  statute  gives  the  landlord  a  lien 
on  his  tenant's  property  for  the  rents  to  accrue  for  a  specified  time,  it 
has  been  held  ^at  the  lien,  as  against  an  assignee,  for  the  rents  to 
accrue  for  such  time,  attaches  when  the  assignee's  interest  attaches, 
and  is  not  affected  by  his  reassignment  as  regards  rents  accruing 
within  the  specified  time  though  after  the  reassignment.*  The  statu- 
tory lien  does  not  change  the  ownership  of  the  properties  subject 
thereto  from  the  tenant  to  the  landlord,  nor  put  any  restraint  on  the 
unqualified  right  of  the  tenant  to  use  and  possess  them,  except  in 
so  far  as  is  necessary  to  the  preservation  of  the  lien.  The  legal  title 
and  the  right  to  possession  remain  in  the  tenant,  simply  charged 
with  the  lien  of  the  landlord.* 

498.  Lien  for  Supplies  or  Advances. — ^In  a  number  of  jurisdictions, 
especially  in  the  southern  states,  the  landlord,  and  in  some  instances 
third  persons,  are  given  a  lien  on  crops  for  supplies  furnished,*  and 
such  lien  attaches  at  the  time  the  supplies  are  furnished.^  Under  the 
statutes  giving  a  lessor  of  agricultural  lands  a  Uen  on  the  crops  of  the 
tenant  for  advances  made  or  supplies  furnished  to  aid  in  making  the 
crops,  in  order  for  a  landlord  to  have  a  Uen  for  supplies  furnished 
or  money  advanced,  it  is  generally  held  that  he  must  furnish  or 
advance  the  same  himself,  and  that  if  he  merely  becomes  a  surety 
or  guarantor  for  money  advanced  or  supplies  furnished  by  a  third 
person,  he  is  not  entitled  to  a  lien.*     If,  however,  the  supplies  are 

16.  Wolcott  V.  Ashenfelter,  5  N.  M.  2.  Meyer  v.  Gaertner,  106  Ky,  481^ 
442,  23  Pac.  780,  8  L,R.A.  691.  50  S.  W.  971,  45  L.R.A.  513. 

17.  See  supra,  par.  352.  8.  Note:  119  A.  S.  B.  125. 

18.  Meyer  v.  Gaertner,  106  Kv.  481,  4.  Hodges  v.  Cooksey,  33  Fla.  715, 
50  S.  W.  971,  45  L.R.A.  513.  See  al-  15  So.  549,  24  L.R.A.  812;  Almand  v. 
so  Beall  v.  White,  94  U.  S.  382,  24  U.  Scott,  80  Ga.  95,  4  S.  E.  892, 12  A.  & 
S.  (L.  ed.)  173.  R.  241. 

19.  See  supra,  par.  349.  5.  Note:  119  A.  S.  R.  126. 

20.  Meyer  v.  Gaertner,  106  Ey.  481,  6.  Kaufman  ▼.  Underwood,  83  Ark. 
60  S.  W.  971,  45  L.R.A.  513.  118, 102  S.  W.  718, 119  A.  S.  B.  12L 

1.  See  supra,  par.  367.  Note :  119  A.  S.  R.  130. 
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furnished  the  tenant  by  a  third  person  solely  on  the  credit  of  the  land- 
lord, they  are  in  effect  furnished  by  the  landlord  and  he  may  claim 
a  hen  therefor.  Not  every  advance  which  a  landlord  makes  to  his 
tenant  comes  within  a  statute  of  the  kind  now  under  consideration. 
It  must  be  of  some  one  or  more  of  the  articles  enumerated,  and  for 
some  one  or  more  of  the  purposes  mentioned  in  the  statute ;  otherwise 
there  is  no  lien.' 

499.  Necessity  for  Relation  of  Landlord  and  Tenant;  Recording 
Lease.*— It  is  essential  to  the  creation  of  the  lien  given  by  statute  to 
landlords  upon  the  property  of  tenants  that  the  relation  of  landlord 
and  tenant  in  fact  existe  between  the  parties,^  but  where  the  relation 
is  that  of  landlord  and  tenant,  it  is  immaterial  that  the  landlord  was 
not  in  fact  the  owner  of  the  land,  as  regards  his  claim  to  the  statutory 
lien,  the  principle  that  a  tenant  is  estopped  to  deny  his  landlord's 
title  being  fully  applicable.*  It  is  immaterial  how  the  relation  is 
created  so  long  as  it  exists  in  fact.**  Thus  contracts  for  the  sale  of 
land  may  subsequently  be  modified  so  that  the  vendee  becomes  a 
tenant,  and  the  vendor  a  landlord,  and  as  such  entitled  to  a  lien  for 
rent.**  So,  where  the  contract  of  sale  provides  that  on  default  in 
the  payment  of  the  purchase  price  the  relation  between  the  parties 
shall  be  that  of  landlord  and  tenant  and  the  purchaser  liable  for  rent 
from  a  specified  time,  it  has  been  held  that  upon  default  the  relation 
of  landlord  and  tenant  relates  back  to  the  time  fixed  by  the  agree- 
ment, thereby  conferring  upon  the  vendor  as  landlord  a  lien  for  rent 
upon  the  crops  thereafter  grown.**  The  filing  or  recording  of  the 
lease  is  not  a  prerequisite  to  the  right  of  the  landlord  to  a  lien,  unless 
it  is  required  by  the  statute.** 

500.  Property  Subject  to  Lien  Generally. — ^The  question  as  to  the 
property  to  which  the  statutory  lien  of  a  landlord  attaches  depends 
upon  the  terms  of  the  particular  statute.**  In  some  instances  the  land- 
lord is  given  a  lien  upon  the  general  personal  property  of  the  tenant 
brought  upon  the  demised  premises,**  while  other  statutes  confer 
upon  him  a  lien  only  upon  the  crops  grown  upon  the  demised 

7.  Note:  119  A.  S.  R.  130.  dee  in  possession  under  his  contract 

8.  Note:  119  A.  S.  R.  126.  to  purchaser  to  pay  rent,  see  supra, 

9.  Beck   V.    Minnesota,   etc..    Grain   par.  418. 

Co.,  131  la.  62,  107  N.  W.  1032,  7       12.  Murphy  v.  Myar,  95  Ark.  32, 
L.R.A.(N.S.)  930.    See  supra,  par.  137   128  S.  W.  369,  Ann.  Cas.  1912 A  573. 
et  seq.,  as  to  the  estoppel  of  a  tenant       13.  Note:  119  A.  S.  R.  127. 
to  deny  his  landlord's  title.  Generally  as  to  the  application  of 

10.  Note:  119  A.  S.  R.  126.  recording  acts  to  leases,  see  supra,  par. 
As  to  the  creation  of  the  relation  of  36. 

landlord  and  tenant  generally,  see  su-       14.  Note:  119  A.  S.  R.  127. 

pra,  par.  13  et  seq.  15.  Hodges  v.  Cooksey,  33  Fla.  715| 

li.  Note :  119  A.  S.  R.  126.  15  So.  549,  24  L.R.A.  812. 

As  to  the  implied  contract  of  a  ven-       Note:  119  A.  S.  R.  127. 
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premises,**  and  no  specific  lien  is  created  or  given  as  to  other  prop- 
erty.*^ Under  statutes  giving  the  landlord  a  lien  upon  the  personal 
property  of  the  tenant  situated  on  or  brought  upon  the  premises, 
no  lien  attaches  to  property  not  brought  upon  the  premises,  and 
the  lien  is  generally  held  not  to  extend  to  notes,  drafts,  accounts, 
and  other  (ioses  in  action  owned  by  the  tenant,  though  the  evi- 
dences of  indebtedness  may  be  on  the  demised  premises.**  Under 
statutes  giving  to  the  landlord  in  general  terms  a  lien  on  the  crops, 
the  lien  is  held  to  extend  not  only  to  a  crop  grown  by  the  lessee 
but  also  to  a  crop  raised  by  a  subtenant.**  The  property  of  third 
persons  though  on  the  premises  is  ordinarily  not  subject  to  the  statu- 
tory lien.**  The  lien  is  upon  the  chattels  upon  the  demised  prem- 
ises in  bulk  and  on  the  stock  in  mass,  and  not  in  detail.* 

501.  Exempt  Property. — ^The  authorities  are  not  in  accord  upon 
the  question  whether  a  tenant  may  claim  his  statutory  exemptions 
as  against  the  landlord's  statutory  lien,  and  this  is  due  partly  to  the 
difference  in  the  wording  both  of  the  statutes  conferring  exemption 
rights  and  those  giving  the  lien.*  Under  some  of  the  statutes  the 
tenant  cannot  claim  exemption  rights  in  his  general  personal  prop- 
erty as  against  the  lien,*  and  in  some  jurisdictions  under  a  statute 
giving  a  general  lien  on  the  crops  such  lien  is  held  superior  to  any 
exemption  rights  of  the  tenant.^  And  where  a  statute  declared  that 
the  landlord  should  have  a  lien  upon  all  crops  grown  upon  the 
demised  premises,  and  upon  any  other  personal  property  the  tenant 
had  used  thereon  during  the  term,  and  not  exempt  from  execution, 
the  words  "not  exempt  from  execution"  has  been  held  to  refer  only 
to  "the  other  personal  property,"  and  not  to  the  crops,  and  that  there- 
fore no  exemption  as  regards  the  crops  could  be  claimed  as  against 
the  lien.*  Under  other  statutes,  however,  the  tenant  is  held  entitled 
to  claim  his  exemptions  as  regards  his  general  personal  property, 
and  also  as  to  the  crops.*     Again  as  regards  the  exemption  rights 

16.  Hadden    v.    Knickerbocker,    70   Co.,  131  la.  62,  107  N.  W.  1032,  7 
ni.  677,  22  Am.  Rep.  80;  Finney  v.   L.R.A.(N.S.)  930. 

Harding,  136  III.  573,  27  N.  E.  289,  12  Notes:  119  A.  S.  R.  128;  Ann.  Cas. 

L.R.A.  605;   Kellogg  Newspaper  Co.  1916E  826. 

V.  Peterson,  162  111.  158,  44  N.  E.  411,  20.  Note :  119  A.  S.  R.  128. 

53  A.  S.  R.  300.  1.  Fowler  v.  Rapley,  15  Wall.  328, 

17.  Morgan  v.  Campbell,  22  Wall.  21  U.  S.  (L.  ed.)  35. 

381,  22  U.  S.   (L.  ed.)   796    (Illinois  2.  As  to  exemptions  generally,  see 

statute) ;    Hadden    v.    Knickerbocker,  Exemptions,  vol.  11,  p.  489  et  seq. 

70  111.  677,  22  Am.  Rep.  80;  Kellogg  3.  Note:  24  L.R.A.  812. 

Newspaper  Co.  v.   Peterson,  162  111.  4.  Notes:    119    A.    S.    R.    128;    24 

158,  44  N.  E.  411,  53  A.  S.  R.  300.  L.R.A.  812. 

Notes:  119  A.  S.  R.  127;  12  L.R.A.  5.  Note:  119  A.  S.  R.  128. 

849.  6.  Notes:    119    A.    S.    B.    128;    24 

18.  Note:  119  A.  S.  R.  127,  129.  L,IUl  812. 

19.  Beck  V.  Minnesota,  etc..  Grain 
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of  a  tenant  a  distinction  has  sometimes  been  made  between  personal 
property  generally  and  crops,  and  it  has  been  held  that  the  general 
constitutional  exemption  of  personal  property  to  the  head  of  a  family 
cannot  be  claimed  by  a  tenant  as  against  the  lien  for  rent  in  favor 
of  the  landlord  on  any  of  the  agricultural  products  raised  on  the  land 
rented,  the  reason  given  for  this  being  that  the  land  in  such  a  case 
is  regarded  as  such  a  factor  in  the  production  of  the  crops  as  to 
subordinate  the  title  of  the  tenant  thereto  to  the  superior  lien  given 
by  statute  for  the  use  of  the  premises.  On  the  other  hand,  it  is  held 
that  the  statutory  remedy  for  the  enforcement  of  a  claim  for  rent 
is  embraced  within  the  terms  "any  process  of  law,"  contained  in  the 
exemption  article  of  the  constitution  and  the  personal  property  exemp- 
tion secured  by  that  instrument,  other  than  agricultural  products 
raised  on  the  land  rented,  may  be  claimed  by  the  head  of  a  family 
as  against  the  lien  for  rent  given  by  statute,  in  favor  of  the  landlord.^ 
A  statute  imposing  the  lien  upon  such  goods  of  the  tenant  upon  the 
premises  as  are  subject  to  execution  -has  been  construed  as  meaning 
to  exclude  goods  which  are  exempt  from  execution  by  some  general 
or  special  law,  such  as  those  which  a  man  is  entitled  to  retain,  against 
all  executions,  for  the  use  of  his  family  or  the  practice  of  his  trade.* 
502.  Claims  Secured  by  Lien. — The  question  as  to  what  claims  are 
covered  by  the  lien  of  the  landlord  also  depends  upon  the  terms  of 
the  statute  conferring  such  lien.*  Under  a  statute  giving  a  lien  for 
rent,  the  landlord  cannot  assert  a  lien  for  other  indebtedness  than 
that  arising  from  the  leasing  of  the'premises.  In  order  to  have  a 
lien  for  rent,  he  must  show  that  his  claim  is  for  rent;  and  if  he  so 
blends  his  rent  account  with  other  items  that  the  two  cannot  be 
segregated  his  lien  is  lost.**  So  the  landlord  cannot,  it  seems,  claim 
a  lien  on  account  of  unpaid  taxes  which  the  tenant  covenanted  to 
pay,  and,  a  fortiori,  for  damages  for  breach  of  the  general  covenants 
in  the  lease,  such  as  a  covenant  relating  to  the  method  of  cultivating 
the  crops.**  Under  some  statutes  the  lien  extends  not  only  to  the 
accrued  rent  but  also  to  rents  to  accrue  during  the  term,  usually 
within  a  specified  time,**  while  under  other  statutes  it  is  restricted  to 
rents  due,*'  'When  a  lien  is  given  on  the  agricultural  products  raised 
on  the  land  rented,  and  no  reference  is  made  to  the  crop  of  any 
year  during  the  lease  being  bound  only  for  the  year  in  which  it 

7.  Hodges  V.  Cooksey,  33  Fla.  715,       As  to  the  tenant's  general  duty  in  re- 
16  So.  549,  24  L.R.A.  812.  spect   to   cultivation,  see  supra,  par. 

8.  Webb  V.  Sharp,  13  Wall.  14,  20  248  et  seq. ;  and  as  to  taxes  and  assess- 
U.  S.  (L.  ed.)  478.  menta,  see  supra,  par.  309  et  seq. 

9.  Burden  Cent.  Sugar  Refining  Co.       12,  Meyer  v.  Gaertner,  106  Ky.  481, 
V.  Payne,  167  U.  S.  127,  17  S.  Ct.  754.  50  S.  W.  971,  45  L.R.A.  513. 

42  U.  S.  (L.  ed.)  105.  Note:  119  A.  S.  R.  129. 

10.  Note :  119  A.  S.  R.  129.  13.  Note :  119  A.  S.  R.  129. 

11.  Note:  119  A.  S.  R.  129. 
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was  grown,  the  lien  will  not  be  thus  restricted.^*  The  claims  secured 
by  the  statutory  lien  for  supplies  and  advances  has  been  discussed  else- 
where in  this  article.** 

503.  Time  When  Lien  Attaches. — ^The  statutory  lien  of  a  landlord 
for  rent  attaches  at  the  beginning  of  the  tenancy^  or  when  the  chat- 
tels are  brought  upon  the  premises,  and,  in  the  case  of  crops,  from 
the  commencement  of  their  growth,  whether  or  not  the  rent  is  then 
due.**  Such  lien  does  not  depend  upon  a  levy,  and  exists  independ- 
ently of  the  institution  of  any  proceeding  for  its  enforcement  The 
remedy  by  levy,  distress  or  attachment,  when  available,  is  simply  to 
enforce  a  lien  already  existing.*^ 

504.  Priority  of  Lien  Generally. — ^As  a  general  rule  statutory  liens 
without  possession  have  the  same  virtue  that  existed  in  common  law 
liens  accompanied  by  possession,  and  this  is  true  as^to  the  statutory 
lien  of  a  landlord.*®  Such  lien  has  priority  over  attachments  or 
executions  against  the  property  subject  to  the  lien,**  and  is  enforced 
against  purchasers  taking  with  notice,  actual  or  constructive;^  but 
where  the  personal  property  of  the  tenant  is  taken  on  execution  or 
attachment,  it  has  been  held  that  the  landlord's  lien  extends  only 
to  so  much  of  the  rent  as  had  accrued  at  the  time  of  the  levy.*  Where, 
under  the  terms  of  a  contract  for  the  sale  of  land,  upon  default  the 
relation  of  landlord  and  tenant  is  to  exist  from  the  time  of  the 
making  of  the  contract  of  purchase,  and  the  vendee  is  to  be  liable 
for  rent,  it  has  been  held  that  on  such  default  the  landlord's  lien 
on  the  crops  is  superior  to  the  claims  of  third  persons  who  with 
notice  purdiase  such  crops  from  the  tenant  or  acquire  liens  thereon 
subsequent  to  the  njaking  of  the  contract  of  sale  but  before  the 
default.*  As  to  personal  property  brought  upon  the  premises,  the 
lien,  which  attaches  as  soon  as  the  property  is  brought  upon  the 

^premises,  is  superior  to  liens  acquired  by  third  persons  after  the  prop- 
erty is  brought  thereon ;  •  but  the  lien  does  not  override  other  liens 

14.  Hodges  V.  Cooksey,  33  Fla.  715,       17.  Note:  119  A.  S.  R.  126. 

15  So.  549,  24  L.R.A.  812.  18,  FowW  v.  Rapley,  15  WaU.  328, 

15.  See  supra,  par.  498.  21  U.  S.  (i:..  ed.)  35;  Beall  v.  White, 

16.  Webb  V.  Sharp,  13  Wall.  14,  20  94  U.  S.  382,  24  U.  S.  (L.  ed.)  173. 

U.  S.  (L.  ed.)  478  (Act  of  Congress  19.  Pinney  v.  Harding,  136  lU.  573, 

Feb.  22,  1867,  relating  to  District  of  27  N.  E.  289,  12  L.R.A.  605. 

Columbia) ;  Fowler  v.  Rapley,  15  Wall.  20.  'Fowler  v.  Rapley,  15  Wall.  328, 

328,  21  U.  S.  (L.  ed.)  35  (Act  of  Con-  21  U.  S.  (L.  ed.)  35;  Finney  v.  Hard- 

gress  Feb.  22,  1867,  relating  to  Dis-  ing,  136  HI.  573,  27  N.  E.  289,  12 

trict  of  Columbia) ;  Beall  v.  White,  94  L.R.A.  605. 

U.  S.  382,  24  U.  S.  (L.  ed.)  173  (Act  1.  Note:  119  A.  S.  R.  129. 

of  Congress  Feb.  22,  1867,  relating  to  2.  Murphy   v.   Myar,   95   Ark.    32, 

District    of    Columbia) ;    Murphy    v.  128  S.  W.  359,  Ann.  Cas.  1912A  573 

Myar,  95  Ark.  32, 128  S.  W.  359,  Ann.  and  note. 

Cas.  I912A  573.  3.  Webb  v.  Sharp,  13  Wall.  14,  26 

Notes:  119  A.  S.  R.  126;  12  L.R.A.  U.  S.  (L.  ed.)  478  (Act  of  Congress 

606.  Feb.  22,  1867,  relating  to  District  of 

988 


16  R.  C.  L.  LANDLORD  AND  TENANT 

existing  before  the  property  was  brought  upon  the  premises.*  It 
has,  however,  been  held  that  a  mortgage  or  deed  of  trust,  executed 
by  a  tenant,  covering  future  acquired  property  to  be  brought  upon 
the  leased  premises,  will  not  confer  a  superior  right  to  the  landlord's 
lien,  which  attaches  as  soon  as  the  future  acquired  property  is  brought 
upon  the  premises.*  Where  there  is  a  valid  mortgage  upon  crops 
at  the  time  of  the  purchase  of  the  premises  the  purchaser  takes  sub- 
ject to  such  mortgage,  and  therefore,  if  he  leases  the  property  to'  his 
grantor,  his  statutory  lien  on  the  crops  is  not  entitled  to  priority  over 
such  existing  mortgage.*  In  accordance  with  the  general  rule  that 
the  statutes  of  a  state  have  no  extraterritorial  effect,^  it  is  held  that 
the  statutoiy  lien  of  a  landlord  does  not  follow  the  tenant's  prop- 
erty when  shipped  out  of  the  state  whose  statute  confers  the  lien,^ 
and  that  one  who  purchases  such  crops  outside  the  state  though  he 
had  notice  of  the  landlord's  lien  incurs  no  liability  to  the  landlord.® 
505.  Assignments  for  Benefit  of  Creditors;  Bankruptcy. — ^Where 
a  tenant  makes  an  assignment  for  the  benefit  of  creditors,  the  assignee 
takes  the  property  subject  to  the  lien  of  the  landlord, ^^  and  the  same 
is  true  as  to  his  assignee  or  trustee  in  insolvency  or  bankruptcy.** 
And  for  the  reason  that  a  landlord's  lien  on  the  goods  found  on  the  • 
demised  premises  is  not  divested  by  the  bankruptcy  of  the  tenant 

Columbia) ;  Beall  v.  White,  94  U.  S.  50  S.  W.  971,  45  L.R.A.  613. 

382,  24  U.  S.   (L.  ed.)  173   (Act  of  11.  Marshall  v.  Knox,  16  WaU.  651, 

Congress  Feb.   22,   1867,  relating  to  21  U.   S.    (L.   ed.)    481;   Morgan  v. 

District    of    Columbia) ;    Hodges    v.  Campbell,  22  Wall.  381,  22  U.  S.  (L. 

Cooksey,  33  Fla.  716,  15  So.  549,  24  ed.)  796;  Henderson  v.  Mayer,  225  U. 

L.R.A.  812;  Meyer  v.  Gaertner,  106  S.  631,  32  S.  Ct.  699,  56  U.  S.  (L.  ed.) 

Ky.  481,  60  S.  W.  971,  45  L.R.A.  613.  1233. 

4.  Meyer  v.  Gaertner,  106  Ky.  481,  Notes:  16  Ann.  Cas.  386;  Ann.  Cas. 

60  S.  W.  971,  45  L.R.A.  513.  1916A  946. 

6.  Beall  v.  White,  94  U.  S.  382,  24  In  Henderson  v.  Mayer,  225  U.  6. 

U.  S.  (L.  ed.)  173.  63i;  32  S.  Ct.  699,  66  U.  S.  (L.  ed.) 

6.  Luce  y.  Moorehead,  73  la.  498,  1233,  it  is  held  that  the  general  lien 
36  N.  W.  598,  5  A.  S.  R.  695.       "  of  a  landlord  for  rent,  giyen  by  Ga. 

7.  See  Conflict  of  Laws,  vol.  5,  p.  Code,  §  2795,  on  the  personalty  of  the 
908.  tenant  generally  in  addition  to  the  lien 

8.  Walworth  v.  Harris,  129  U.  S.  on  the  crops,  the  former  to  "date  from 
355,  9  S.  Ct.  340,  32  U.  S,  (L.  ed.)  712  the  time  of  the  levy  of  a  distress  war- 
( holding  also  that  a  proyision  in  a  rant  to  enforce  the  same,"  is  not  creat- 
lease  of  a  plantation  in  Arkansas  that  ed  by  judgment,  nor  obtained  through 
the  landlord  "shall  have  his  lien  on  the  "legal  proceedings,"  within  the  mean- 
crops  for  the  security  and  payment  of  ing  of  the  bankrupt  act  of  July  1, 1898 
his  rent"  refers  to  the  lien  given  by  (30  Stat,  at  L.  5(i5,  chap.  641,  U.  S. 
the  Arkansas  statute  and  was  not  a  Comp.  Stat.  1901,  p.  3460),  §  67f,  and 
reservation  of  a  lien  by  the  lease) ;  is  therefore  not  d^eated  by  the  provi- 
Ball  y.  Sledge,  82  Miss.  749,  35  So.  sions  of  that  section,  although  the  Ifevy 
447,  100  A.  S.  R.  654.  was  made  within  four  months  of  the 

9.  Ball  v.  Sledge,  82  Miss.  749,  35  filing  of  the  petition  in  bankruptcy 
So.  447,  100  A.  S.  R.  654.  against  the  tenant. 

10.  Meyer  v.  Gaertner,  106  Ky.  481, 
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it  has  been  held  that  where  the  landlord  has  a  lien,  valid  under  the 
state  law,  on  property  on  the  leased  premises  for  rent  due  or  to 
become  due,  the  lien  for  rent  to  accrue  is  enforceable,  and  therefore 
a  claim  for  such  rent  may  be  proved  in  the  bankruptcy  proceeding.** 
It  seems,  however,  that  the  claim  for  future  rents  when  covered  by 
the  lien  is  not  provable  against  the  general  estate  of  the  bankrupt, 
but  only  against  the  particular  property  on  which  the  lien  is  claimed.** 
Formal  proof  in  the  bankruptcy  proceedings  of  the  claim  for  rwit 
is  necessary  in  order  to  preserve  the  priority  of  the  hen.**  It  was 
held  ^nder  the  early  federal  bankruptcy  act  that  where  the  tenant's 
goods  had  been  seized  by  the  sheriff  under  a  writ  of  provisional  seizure 
to  enforce  the  landlord's  statutory  lien  and  so  held  for  the  payment 
of  rent  due,  the  federal  district  court  sitting  in  subsequent  bankruptcy 
proceedings  against  the  tenant  had  no  jurisdiction  to  proceed  by  rule 
to  take  the  goods  seized  out  of  the  sheriff's  hands  and  to  deliver  them 
to  the  assignee  in  bankruptcy  to  be  disposed  of  under  orders  of  the 
bankruptcy  court,  neither  the  sheriff  nor  the  lessor  having  been  par- 
ties to  the  proceedings  in  bankruptcy,  nor  served  with  process  to  make 
them  such.** 

506.  Bona  Fide  Purchasers  without  Notice. — The  authorities  are 
not  in  accord  upon  the  question  whether  the  lien  given  by  statute  in 
general  terms  is  enforceable  against  a  bona  fide  purchaser  without 
notice.  In  some  jurisdictions  it  is  held  that  it  has  priority  over  and 
is  enforceable  against  a  purchaser  of  the  crops  subject  to  the  lien 
though  he  had  no  notice  thereof,  and  that  if  such  purchaser  converts 
the  crops  to  his  own  use  he  is  liable  to  the  extent  of  their  value 
for  the  unpaid  rent.**  On  the  other  hand,  there  are  decisions  to 
the  effect  that  even  if  ja  landlord  may  follow  the  crops  into  the  hands 
of  a  bona  fide  purchaser  without  notice  and  enforce  his  lien,  he  has 
no  right  to  maintain  a  personal  action  for  damages  against  such  a 
purchaser,  though  through  such  purchase  and  disposition  of  the  (irops 
by  the  purchaser  the  landlord  is  unaljle  to  follow  the  crops  and  is 
thereby  deprived  of  the  benefit  of  his  lien.*^  Though  ordinarily  the 
lien  may  be  enforced  against  purchasers  without  notice,  an  exception 
has  been  made  arising  out  of  the  course  of  business  of  the  tenant, 
so  as  not  to  interfere  with  sales  of  property  contemplated  by  the 
character  of  the  business  prosecuted  by  the  tenant,  to  which  the  land- 

12.  Note:  Ann.  Caa.  1916A  946.  16.  Ball  v.  Sledge,  82  Miss.  749,  35 

13.  Note :  Ann.  Cas.  1916A  946.         So.  447,  100  A.  S.  It.  654.     See  also 
The  reason  for  this  is  that  ordina-   Beck  v.  Minnesota,  etc.,  Grain  Co.,  131 

lily  the  claim  for  rent  not  accrued  is  la.    62,    107   N.   W.   1032,   7   L.R.A. 

not  a  claim  provable  against  the  bank-  (N.S.)  930. 

lupt's  estate.    See  supra,  par.  361.  Note:  12  A.  S.  R.  244. 

14.  Note:  Ann.  Cas.  1916A  946.  17.  Finney  v.  Harding,  136  111.  573, 

15.  Marshall  v.  Knox,  16  Wall.  551,   27  N.  E.  289,  12  L.R.A.  605.    Gener- 
21  U.  S.  (L.  ed.)  481.  ally  as  to   the   right  of  a  lienor  to- 
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lord  is  presumed  to  have  assented  upon  the  leasing  of  the  premises. 
Thus,  a  retail  dealer  may  sell  goods  in  the  ordinary  course  of  business, 
free  from  the  lien,  and  the  lien  will  not  follow  the  property  if  it  is 
removed  from  the  premises.^^  Likewise  the  tenant  of  a  farm  may 
sell;  free  from  the  lien,  perishable  market  produce  and  the  like  usu- 
ally sold  by  farmers*  through  the  course  of  the  year.**  But  though 
a  purchaser  of  merchandise  in  the  ordinary  course  of  business  is 
protected  against  the  landlord's  lien,  this  does  not  a£Pord  protection 
to  a  purchaser  of  a  stock  of  goods  in  mass  which  is  not  removed  from 
the  premises.** 

507.  Waiver  or  Loss  of  Lien  Generally. — A  landlord  may  waive 
his  right  to  claim  the  statutory  hen,  but  his  mere  taking  of  the  ten- 
ant's note  for  the  rent  does  not,  it  seems,  necessarily  constitute  such 
a  waiver.^  According  to  some  authorities  where  a  statute  gives  a  lien 
on  the  tenant's  property  which  remains  in  the  house  rented,  for  the 
rent  due,  and  prohibits  the  removal  of  the  property  from  the  house 
without  the  consent  of  the  landlord  until  the  rent  due  is  paid,  if 
the  landlord  consents  to  the  removal  of  the  property  from  the  house 
he  thereby  waives  his  lien ;  and  where  the  several  rooms  in  an  office 
building  are  leased  to  different  tenants  each  of  the  several  rooms  or 
sets  of  rooms  occupied  by  the  several  tenants  have  been  declared 
to  be  a  ''house"  so  tha.t  the  removal,  with  the  consent  of  the  land- 
lord, of  a  tenant's  property  from  rooms  held  under  one  lease  to 
rooms  taken  under  another  lease  defeats  the  lien  for  the  rent  due 
under  the  lease  of  the  rooms  from  which  the  property  was  removed.* 
So  a  landlord's  unconditional  consent  to  the  sale  by  the  tenant  of 
the  property  subject  to  the  lien  has  been  held  to  constitute  a  waiver 
of  his  lien  on  both  the  property  so  sold  and  its  proceeds,  though  the 
tenant  promises  to  turn  the  proceeds  over  to  the  landlord  in  pay- 
ment of  his  claim,  upon  the  theory  that  the  lien  does  not  follow  the 
purchase  price  and  the  tenant  simply  becomes  liable  on  his  promise 
to  pay  over  the  proceeds  upon  which  there  is  no  lien  or  trust.*  It 
has  been  decided,  however,  that  a  landlord  does  not  waive  his  lien 
by  consenting  to  a  sale  of  the  property  subject  to  the  lien  on  condi-. 

maintain    a    personal    action    against       1.  Hodges  v.  Cooksey,  33  Fla.  715, 

third  persons,  see  Libns.  15  So.  549,  24  L.R.A.  812.    The  same 

18.  Webb  V.  Sharp,  13  Wall.  14,  20  is  true  as  to  a  lien  reserved  in  the 
U.  S.  (L.  ed.)  478;  Fowler  v.  Rapley,  lease.    See  supra,  par.  492. 

15  WaU.  328,  21  U.  S.   (L.  ed.)   35;  2.  Woleott  v.  Ashenfelter,  5  N.  M. 

Beall  V.  White,  94  U.  S.  382,  24  U.  S.  442,  23  Pao.  780,  8  L.R.A.  691. 

(L.  ed.)  173;  Finney  v.  Harding,  136  S.  Hoyt  v.  CJemans,  167  la.  330, 149 

111.  573,  27  N.  E.  289,  12  L.B.A.  605.  N.  W.  442,  L.R.A.1915C  166.     This 

Note:  12  L.R.A.  605.  is  the  same  rule  as  applies  to  a  sale 

19.  Finney  v.  Harding,  136  111.  573,  of  mortgaged  chattels  with  the  consent 
27  N.  E.  289,  ;|.2  L.R.A.  605.  of  the  mortgagee.    See  Chattel  Mort- 

20.  Fowler  v.  Rapley,  15  Wall.  328,  gages,  vol.  5,  p.  458. 
21  U.  S.  (L.  ed.)  35. 
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tion  that  a  certain  person  act  as  clerk  of  the  sale  and  apply  the 
proceeds  on  his  claim,  so  as  to  subject  the  proceeds  to  garnishment 
in  the  hands  of  the  clerk, at  the  suit  of  a  judgment  creditor  of  the 
tenant.*  The  landlord  may  waive  the  priority  of  his  lien  as  regards 
a  particular  claim  without  waiving  it  in  toto.*  Thus  a  landlord  who, 
to  enable  his  tenant  to  secure  equipment,  becomes  surety  on  a  note 
for  the  purchase  price,  secured  by  mortgage  in  which  he  joins,  cover- 
ing crops  and  equipment,  does  not  lose  his  lien  in  favor  of  the  ten- 
ant, for  advances  towards  making  a  crop,  and  therefore,  if  he  pays 
the  note  and  takes  an  assignment  of  the  mortgage,  he  may  enforce 
his  landlord's  lien  on  the  crops,  in  preference  to  that  of  the  mortgage, 
the  effect  of  his  joining  in  the  mortgage  eis  to  the  crops  being  merely 
to  subordinate  his  lien  as  landlord  to  the  claim  of  the  mortgagee.* 

508.  Delay  in  Enforcing  Lien. — Some  of  the  statutes  require  the 
landlord  to  enforce  his  lien  within  a  specified  time,  otherwise  it  is 
lost,^  but  where  a  statute  requires  the  landlord  to  enforce  his  hen 
within  a  specified  time. after  the  property  is  removed  from  the  prem- 
ises, it  has  been  held  that  the  lessor  is  excused  from  making  a  seizure 
in  order  to  preserve  his  privilege,  when  he  cannot  lawfully  make  it 
in  consequence  of  the  goods  being  in  custodia  legis.  Thus  where  the 
goods  are  seized  by  a  sheriff  under  an  execution  the  lessor  cannot 
exercise  this  power  of  seizure,  and  does  not  lose  his  privilege  by  not 
exercising  it  and  the  privilege  attaches  to  the  proceeds  of  the  prop- 
erty in  the  officer's  hands.*  A  statute  preserving  a  landlord's  lien 
for  one  year  after  the  year's  rent  falls  due  operates  to  bind  crops 
of  a  sublessee  for  one  year  from  the  time  the  rent  falls  due  upon 
the  principal  lease,  and  is  not  controlled  by  the  terms  of  the  con- 
tract between  the  tenant  and  sublessee.* 

509.  Enforcement  and  Protection  of  Lien. — The  lien  must  be 
enforced  by  judicial  proceedings  and  the  landlord  has  no  right  forc- 
ibly to  seize  the  tenant's  crops  even  with  a  view  of  selling  them 
and  applying  the  proceeds  to  the  satisfaction  of  his  claim,*®  and  if 
he  should  do  so  he  will  be  liable  in  an  action  of  trespass,  in  which, 

4.  Ho3rt  v.  Clemans,  167  la.  330, 149  legis  under  a  cessio  bonorom  to  a  ayn- 
N.  W.  442,  L.R.A.1915C  166  and  note,  die  which  was  voidable  as  distingaished 

5.  Saloy  v.  Block,  136  U.  S.  338,  10  from  void,  and  which  was  afterwards 
S.  Ct.  996,  34  U.  S.  (L.  ed.)  468  (lien  set  aside,  the  lessors  were  properly  ex- 
under  Louisiana  code  on  crops) ;  Tripp  cused  from  making  a  seizure  of  tho 
V.  Harris,  154  N.  C.  296,  70  S.  E.  470,  property  as  a  means  of  retaining  their 
35  L.R.A.(N.S.)  348.  privilege  for  the  rent  accruing  on  the 

6.  Tripp  V.  Harris,  154  N.  C.  296,  lease,  and  said  privilege  attached  tc 
70  S.  E.  470,  35  L.R.A.(N.S.)  348.  the  proceeds  of  said  property  in  th* 

7.  Note:  12  A.  S.  R.  244.  hands  of  the  syndic. 

8.  Holdane  v.  Sumner,  15  Wall.  600,  9.  Beek  v.  Minnesota,  etc..  Grain 
21  U.  S.  (L.  ed.)  254,  decided  under  Co.,  131  la.  62,  107  N.  W.  1032,  7 
the  Louisiana  code  and  also  holding  L.R.A.(N.S.)  930. 

that  where  the  goods  were  in  custodia       10.  Jones   v.  Horn,  51  Ark.  19,     v 
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under  aggravating  circumstances,  exemplary  damages  may  be  recov- 
ered.*^ If  the  tenant  should  sue  in  trover  for  the  conversion  of  the 
crops  by  reason  of  the  landlord's  wrongful  seizure  thereof,  under  the 
general  principles  governing  the  action  of  trover,  the  landlord  will 
be  entitled  to  have  deducted  from  the  value  of  the  crops  the  amount 
of  his  lien.*'  If  one  purchases  the  property  subject  to  the  lien  with 
notice  thereof,  and  sells  it,  the  landlord  may  by  a  suit  in  equity 
charge  the  amount  of  the  lien  on  the  proceeds  and  obtain  a  judg- 
ment against  the  purchaser  therefor.*'  A  demand  for  rent  is  ordi- 
narily necessary  to  enable  the  landlord  to  sue  one  who  purchases 
from  the  tenant  the  property  subject  to  the  lien,  but  one  authorized 
to  collect  the  rent  has  authority  to  make  such  demand.**  Provision 
is  made  in  some  statutes  for  enforcing  the  lien  by  attachment,**  and 
under  a  statute  authorizing  an  attachment  at  the  instance  of  the 
landlord,  if  the  tenant  intends  to  remove  or  is  removing  or  has  within 
a  specified  time  removed  his  property,  or  his  crops,  or  any  part  thereof, 
from  the  leased  premises,  it  has  been  held  that  neither  the  intent  of 
the  tenant  in  removing,  nor  the  distance,  nor  the  place  to  which  the 
crops  or  portion  thereof,  or  other  property,  is  removed,  is  material 
but  that  it  is  the  removal,  or  the  intent  to  remove,  which  is  the  justi- 
fication for  the  attachment.**  The  fact  that  a  landlord  has  waived 
the  priority  of  his  lien  on  the  crops  in  favor  of  the  lien  of  one  mak- 
ing advances  to  the  tenant  does  not  preclude  the  landlord  from 
taking  proceedings  to  enforce  his  lien,  though  he  will  hold  the  pro- 
ceeds of  the  crop  subject  to  the  prior  claim  of  the  one  making  the 
advances.*^  It  has  been  held  that  an  injunction  may  issue  at  the 
instance  of  the  landlord  lb  protect  his  lien  where  there  is  imminent 
danger  of  the  loss  of  its  benefit.** 

S.  W.  309,  14  A.  S.  R.  17;  Shores  v.  Feb.  22,  1867,  relating  to  District  of 

Brooks,  81  Ga.  468,  8  S.  E.  429,  12  Columbia) ;     Turner    v.    Wilcox,    32 

A.  S.  R.  332.  Okla.   56,   121   Pac.   658,  40   L.R.A. 

11.  Shores  v.  Brooks,  81  Ga.  468,  (N.S.)  498. 

8  S.  E.  429,  12  A.  S.  R.  332.    Gener-  Note :  23  L.R.A.  260. 

ally  as  regards  exemplary  damages,  see  16.  Turner  v.  Wilcox,  32  Okla.  56, 

Damages,  vol.  8,  p.  579  et  seq.  121  Pac.   658,  40  L.R.A.(N.S.)    498 

12.  Jones  v.  Horn,  51  Ark.  19,  9  S.  (also  holding  that  in  a  case  where  the 
W.  309,  14  A.  S.  R.  17.  undisputed  evidence  and  admitted  facts 

13.  Murphy  v.  Myar,  95  Ark.  32,  show  that  the  tenant  had  paid  the  land- 
128  S.  W.  359,  Ann.  Gas.  1912A  573.  lord  no  rent  for  a  farm,  but  had  re- 
As  to  the  right  of  the  landlord  to  moved  a  large  portion  of  the  crop 
recover  in  a  personal  action  against  a  grown  thereon,  and  deposited  the  same 
bona  fide  purchaser,  see  supra,  par.  in  an  elevator  in  a  town,  it  was  error 
493.  for  the  court  to  refuse  to  sustain  an 

14.  Beck  V.  Minnesota,  etc.,  Grain  attachment    brought    under    §    4101, 
Co.,  131  la.  62,  107  N.  W.  1032,  7  Comp.  Laws  1909). 
L.R.A.(N.S.)  930.                '  17.  Saloy  v.  Block,  136  U.  S.  338, 

15.  Webb  V.  Sharp,  13  Wall.  14,  20  10  S.  Ct.  996,  34  U.  S.  (L.  ed.)  468. 
U.  S.  (L.  ed.)  478  (Act  of  Congress  18.  Note:  30  L.R.A.  129. 
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XX.  Remedies  fob  Recovery  of  Rent  Generally 

510.  In  General. — ^The  usual  common  law  remedy  for  the  recov^ 
ery  of  rent,  aside  from  the  right  to  distrain/^  is  an  action  of  cove- 
nant, where  the  lease  contains  an  express  covenant  to  pay  rent,** 
or  an  action  of  debt,  and  to  enable  the  lessor  to  maintain  an  action 
of  debt  it  is  not  necessary  that  the  lease  be  signed  by  the  lessee.* 
Where  the  reversion  is  several  and  vested  in  tenants  in  common  they 
may  join  in  an  action  of  debt  for  the  whole  rent  or  maintain  separate 
actions  for  their  separate  shares.'  It  has  been  held  that  rent  is  recov- 
erable in  equity,  where  the  remedy  has  become  difficult  or  doubtful 
at  law,  or  where  there  is  a  perplexity  or  uncertainty  as  to  the  title, 
or  the  extent  of  the  defendant's  responsibility.'  An  action  for  rent, 
brought  against  the  agent  for  the  shareholders  of  an  insolvent  national 
Dank  to  whom  the  comptroller  of  the  currency  has  released  the 
estate  of  the  bank,  is  one  to  wind  up  the  affairs  of  the  bank,  and, 
as  such,  is  within  the  jurisdiction  of  a  federal  circuit  court.^  Author- 
ity to  confess  judgment,  contained  in  a  power  of  attorney  attached 
to  a  lease,  for  any  rent  that  may  be  due  by  the  terms  of  the  lease, 
has  been  held  not  to  extend  to  rent  accruing  while  the  lessee  is  hold- 
ing over  after  the  expiration  of  the  term.*  The  right  to  open  and 
close  in  actions  for  rent  is  governed  by  the  general  rules  of  trial,' 
and  where  the  tenant  by  his  answer  admits  all  the  allegations  of  the 
complaint  that  it  is  necessary  to  prove  in  order  to  recover,  and  then 
alleges  affirmative  defenses,  he  is  entitled  to  the  affirmative,  and  to 
the  right  to  open  and  close.' 

51 1.  Action  of  Covenant.-^If  the  lease  is  under  seel  and  signed  by 
the  lessee  and  contains  an  express  covenant  on  his  part  to  pay  the 
rent,  an  €wtion  of  covenant  is  a  proper  remedy  to  recover  the  rent; 
and  as  the  covenant  to  pay  rent  is  one  the  burden  of  which  runs 
with  the  leasehold  and  binds  the  assignee  of  the  term,  such  an  action 
is  maintainable  against  an  assignee  of  tha  term,  as  well  as  the  action 

19.  See  infra,  par.  519  et  seq.,  as   Ch.  (N.  T.)  287,  8  Am.  Dec.  562. 

to  distress.  4.  International  Trust  Co.  v.  Weeks, 

20.  See  infra,  par.  511. "  203  U.  S.  364,  27  S,  Ct.  69,  51  U.  S. 

1.  Johnsons  v.  Muzzy,  45  Vt.  419,    (L.  ed.)  224. 

12  Am.  Rep.  214.  6.  Weber  v.  Powers,  213  111.  370,  72 

Note:  Ann.  Cas.  1913A  266.  N.  E.  1070,  68  L.R.A.  610.     See  in- 

And  see  supra,  par.  33,  as  to  the  fra,  par.  681  et  seq.,  as  to  the  general 

general  liability  of  the  lessee  on  agree-  liability  of  a  tenant  holding  ov^. 

ments  or  covenants  in  a  lease  signed  Generally  as  to  warrants  to  <k>nfesa 

by  the  lessor  only.  judgments,  see  Jddgkekts,  vol.  15,  p. 

2.  Pullen   V.   Palmer,   3   Salk.   207,  650  et  seq. 
Trin.  8  Will.  Ill,  9  Eng.  Rul.  Cas.  623.  6.  See  Trial. 

3.  Livingston  v.  Livingston,  4  Johns.  7.  Note :  61  L.R.A«  538. 
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of  debt.*  So  ttuDUgh  the  ordinary  common  law  remedy  of  a  trans- 
feree of  the  reversion  to  recover  rent  is  an  action  of  debt,  by  the 
statute  of  32  Hen.  VIII,  c.  34,  and  similar  enactments  in  this 
country,  a  privity  of  contract  between  such  transferee  and  the  orig- 
inal lessee  is  created  so  as  to  enable  the  transferee  to  maintain  an 
•iction  of-  covenant  for  rents  accruing  after  he  acquired  the  reversion.^ 
[t  is  the  technical  rule  of  the  common  law  that  the  acceptance  of  a 
deed  poll  cannot  have  the  effect  of  binding  the  grantee  as  a  cove- 
:^antor,  though  some  courts  have  disregarded  this  technical  rule  and 
have  laid  down  the  rule  that  when  an  estate  is  conveyed  by  deed  poll 
containing  covenants  to  be  performed  by  the  grantee  and  the  grantee 
accepts  the  conveyance,  the  deed  though  signed  and  sealed  by  the 
grantor  only  "will  be  deemed  the  deed  of  both  parties,  and  the  grantee 
will  be  as  effectually  bound  by  the  covenants  as  though  he  had  exe- 
cuted the  instruments^  Where  the  technical  rule  prevails,  if  a  lease 
under  seal  is  signed  by  the  lessor  only  though  it  contains  a  covenant 
by  the  lessee  to  pay  the  rent  reserved,  the  lessor  cannot  maintain  an 
action  of  .covenant  to  recover  the  rent  so  reserved.**  To  maintain 
an  action  of  covenant  it  is  necessary  that  the  lease  be  a  valid  one 
at  law  sufficient  to  pass  the  estate  therein  demised;  otherwise  the 
covenant  for  the  payment  of  rent,  which  is  dependent  on  the  interest 
in  the  demised  premises  created  by  the  agreement,  is  wholly  inopera- 
tive as  a  covenant.  Thus  where  a  statute  requires  a  lease  for  a  specified 
term  to  be  acknowledged  and  recorded  to  be  valid,  an  action  of 
covenant  on  an  unacknowledged  and  iinrecorded  lease  for  such  a 
term  cannot  be  maintained,  though  the  lessee  entered  under  the 
lease.*'  This,  however,  does  not  mean  that  the  lessor  has  in  such 
a  case  no  remedy  against  the  lessee,  but  merely  that  his  remedy  is 
not  by  an  action  of  covenant,  and  in  such  a  case,  the  entry  of  the 
lessee  being  with  the  consent  of  the  lessor,  the  latter  may  maintain 
an  action  for  use  and  occupation,  or  on  assumpsit  upon  an  agree- 
ment from  year  to  year  of  similar  import  with  that  ineffectually  exe- 
cuted, and  which  the  law  implies  as  existing  between  the  parties.** 

8.  Stevenson   ▼.   Lambard,   2    East   eral  right  of  a  transferee  of  the  re- 
575,  6  Rev.  Rep.  511,  15  Eng.  Rul.   version  to  rents. 

Cas.  704.  10.  See  Covenants,  vol.  7,  p.  1088 

Notes:    14  L.R.A.   156;   52  L.R.A.  et  seq. 

(N.S.)  979.  11.  Johnson  v.  Muzzy,  45  Vt.  419, 

See  supra,  par.  352  et  seq.,  as  to  the  12  Am.  Rep.  214. 

liability  of  an  assignee  for  rent  gen-  Notes:  23  L.R.A.  397;  15  Ann.  Cas. 

eraUy.  683 ;  1  Ann.  Cas.  1913A  266. 

9.  Streaper  v.  Fisher,  1  Rawle  (Pa.)  12.  Anderson  v.  Critchen,  11  Gill  A 
155,  18  Am.  Dec.  604.  J.  (Md.)  460,  37  Am.  Dec.  72  and  note. 

Notes:   47   Am.   Dec.   573;    L.R.A.       13.  Anderson  v.  Critcber,  11  Gill  & 

1915C  216.  J.  (Md.)  450,  37  Am.  Dec.  72.     See 

See  supra,  par.  422,  as  to  the  gen-    supra,  par.  49  et  seq.,  as  to  the  rights 
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512.  Assumpsit  Generally* — It  has  been  said  that  the  action  of 
assumpsit  for  use  and  occupation  was  unknown  to  the  common  law, 
and  in  England  owes  its  existence  to  the  statute  of  11  Geo.  II,»  c. 
19,  and  in  this  country  to  similar  statutes,**  and  undoubtedly  it 
was  the  generally  recognized  rule  under  the  early  English  cases  that 
where  the  lease  was  under  seal  and  contained  an  express  reservation 
of  rent,  an  action  of  indebitatus  assumpsit  did  not  lie.**  Where,  how- 
ever, the  lease  is  not  under  seal  but  contains  an  express  promise  to 
pay  a  specific  rent,  the  authorities  are  not  in  accord  as  to  whether 
assumpsit  will  lie  at  common  law;  some  of  the  cases  take  the  view 
that  such  an  action  will  not  lie,**  while  in  other  cases  it  has  been 
held  even  before  the  statute  of  11  Geo.  II,  c.  19,  that  assumpsit  may 
be  maintained,  and  this  view,  independent  of  statute,  has  been  taken 
in  this  country.*'  An  express  promise  by  parol  to  pay  a  quantum 
meruit  for  the  use  has  been  repeatedly  adjudged  good  ground  for 
recovery  in  this  form  of  action,  for,  as  it  was  anciently  held,  the 
sum  being  uncertain,  debt  would  not  lie,  nor  could  there  be  a  dis- 
tress, and  unless  this  action  could  be  sustained  the  party,  would  be 
without  remedy.*®  In  England  prior  to  the  statute  of  11  Geo.  II, 
c.  19,  it  seems  to  have  been  uncertain  whether  assumpsit  would  lie 
to  recover  on  an  implied  contract  for  the  reasonable  value  of  the  use 
and  occupation  of  land  where  the  possession  of  the  defendant  was 
with  the  permission  of  the  plaintiff  but  without  any  express  promise 
to  pay  rent;  there  is  dictum  in  the  early  cases  to  the  effect  that  the 
action  cannot  be  maintained,  but  it  has  been  said  that  no  case  can 
be  found  expressly  in  point  where  this  naked  question  was  presented 
to  the  consideration  of  the  court.**  In  this  country  it  has  been  gen- 
erally held  from  an  early  date  independent  of  statute  that  assumpsit 
will  lie  to  recover  the  reasonable  value  for  the  permissive  use  and  occu- 
pation of  land,  when  the  circumstances  are  such  that  a  promise  to  pay 
rent  may  be  implied.*®    The  statute  of  11  Geo.  II,  c.  19,  expressly 

and  liabilities  of  the  parties  generally  lish  authorities) ;  King  v.  Woodruff, 

when  the  entry  is  under  an  invalid  23  Conn.  56,  60  Am.  Dec.  625;  Crouch 

lease.  v.  Briles,  7  J.  J.  Marsh.  (Ky.)  255,  23 

14.  Fitzgerald  v.  Beebe,  7  Ark.  305,  Am.  Dec.  404;  Eppes  v.  Cole,  4  Hen. 
46  Am.  Rep.  285.  &  M.  (Va.)  161,  4  Am.  Dec.  612. 

15.  Gunn  v.  Scovil,  4  Day  (Conn.)  18.  Gunn  v.  Scovil,  4  Day  (Conn.) 
228,  4  Am.  Dec.  208;  Kiersted  v.  228,  4  Am.  Dec.  208;  Eppes  v.  Cole, 
Orange,  etc.,  R.  Co.,  69  N.  Y.  343,  25  4  Hen.  &  M.  (Va.)  161,  4  Am.  Dec. 
Am.  Rep.  199.  512. 

16.  Gunn  v.  Scovil,  4  Day  (Conn.)  19.  Gunn  v.  Scovil,  4  Day  (Conn.) 
228,  4  Am.  Dec.  208  (referring  to  early  228,  4  Am.  Dec.  208. 

English  authorities) ;  King  v.  Wood-  20.  Gunn  v.  Scovil,  4  Day  (Conn.) 

ruff,  23  Conn.  56,  60  Am.  Dec.  625;  228,  4  Am.  Dec.  208;  King  v.  Wood- 

Kiersted  v.  Orange,  etc.,  R.  Co.,  69  N.  ruff,  23  Conn.  56,  60  Am.  Dec.  625; 

Y.  343,  25  Am.  Rep.  199.  Crouch  v.  Briles,  7  J.  J.  Marsh.  (Ky.) 

17.  Gunn  v.  Scovil,  4  Day  (Conn.)  255,  23  Am.  Dec.  404;  Jordan  v.  Jor- 
228,  4  Am.  Dec.  208  (referring  to  Eng-  dan,  4  Greenl.  (Me.)  175, 16  Am.  Dec 
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provides  that  "it  shall  and  may  he  lawful  to  and  for  the  landlord  or 
landlords,  where  the  agreement  is  not  by  deed,  to  recover  a  reasonable 
satisfaction  for  the  lands,  tenements,  or  hereditaments,  held  or 
occupied  by  the  defendant  or  defendants,  in  an  action  on  the  case,  for 
the  use  and  occupation  of  what  was  so  held  or  enjoyed;  and  if  in  evi- 
dence on  the  trial  of  such  action  any  parol  demise  or  any  agreexnent 
(not  being  by  deed)  whereon  a  certain  rent  was  reserved  shall  appear, 
the  plaintiff  in  such  action  shall  not  therefore  be  nonsuited,  but  may 
make  use  thereof  as  an  evidence  of  the  quantum  of  the  damages  to 
be  recovered."  Statutes  of  similar  import  have  been  enacted  in  this 
country,^  but  under  these  statutes,  which  in  tearws  refer  only  to  leases 
not  under  seal,  it  has  been  held  that  the  common  law  rule  still  pre* 
vails,  if  the  lease  is  under  seal,  and  that  if  it  contains  an  expresh 
reservation  or  promise  to  pay  rent,  the  rent  cannot  be  recovered  in 
assumpsit  for  use  and  occupation,  but  tho  at^tion  must  still  be  upon  tlie 
express  promise.^  The  action  of  assumpsit  given  by  statute  is  c^>n- 
sidered  assumpsit  upon  an  eiq)ress  o^  implied  contruct,  and  Aot  on 
action  on  the  case  ex  delicto.* 

513.  Necessity  for  Occupation  «f  Premises.-* -Where  there  is  an 
express  promise  by  the  tenant  to  pay  rent  for  a  specified  Verm,  actual 
occupation  is  not  indispensably  necessary  to  sustain  an  action  for 
use  and  occupation,^  and  rent  has  been  held  recoverable  in  this  form 
of  action  where  there  was  no  actual  occupancy  by  reason  of  the  prem- 
ises being  burnt  down,'  and  also  where  the  defendant  had  actually 
deserted  or  abandoned  the  premises.*  So  it  has  been  held  that  the 
defendant's  taking  the  key  and  entering  into  the  premises  under  a 
contract  for  a  lease  invalid  under  the  statute  of  frauds  without  a 
continued  actual  possession  will  be  a  sufficient  use  and  occupation  to 
enable  the  plaintiff  to  recover.'    As  against  a  mere  tenant  at  will^ 

• 

249;  Stockett  v.  Watkins,  2  Gill  &  J.  219,  20  Am.  Dec.  688  (referring  to 
(Md.)  326,  20  Am.  Dec.  438;  Dwight  English  authorities);  Linn  v.  Ross,  10 
V.  Cutler,  3  Mich.  566,  64  Am.  Deo.  Ohio  412,  36  Am.  Dec.  95;  Baker  v. 
105;Eppesv.  Cole,  4Hen.  &M.  (Va.)  Holtpzaffell,  4  Taunt.  46,  13  Rev. 
161,  4  Am.  Dec.  512 ;  Sutton  v.  Man-  Rep.  556,  15  Eng.  Rul.  Cas.  483.  See 
deville,  1  Munf.  (Va.)  407,  4  Am.  Dec.  supra,  par.  465  et  seq.,  as  to  the  effect 
549.  of  the  destruction  of  a  demised  build- 
Note:  23  Am.  Dec.  407.  ing  on  the  tenant's  liability  for  rent» 

1.  Fitzgerald  v.  Beebe,  7  Ark.  305,  6.  Crommelin  v.  Thiess,  31  Ala.  412, 
46  Am.  Dec  285;  Little  v.  Martin,  3  70  Am.  Dec.  499;  Little  v.  Martin,  3 
Wend.  (N.  Y.)  219,  20  Am.  Dec.  688.  Wend.  (N.  Y.)  219,  20  Am.  Dec.  688 

2.  Ejersted  v.  Orange,  etc.,  R.  Co.,  (referring  to  English  authorities). 
69  N.  Y.  343,  25  Am.  Rep.  199.  See  supra,  par.  481  et  seq.,  as  to  tht 

3.  Fitzgerald  v.  Beebe,  7  Ark.  305,  general  effect  of  the  tenant's  abandon- 
46  Am.  Dec.  285.  ment  of  possession  on  his  liability  for 

4.  Little  V.  Martin,  3  Wend.  (N.  Y.)  subsequently   accruing  rents. 

219,  20  Am.  Dec.  688.  7.  Little  v  Martin,  3  Wend  (N.  Y.) 

6.  Little  V.  Martin,  .3  Wend.  (N.  Y.)    219,  20  Am.  Dec.  688, 
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who  has  no  term  vested  in  him,  who  has  made  no  express  agreement, 
«vho  had  the  right  to  determine  his  holding  by  quitting  the  premises, 
and  who  has  exercised  that  right,  the  owner  of  the  premises  cannot 
recover  more  than  the  actual  occupation  was  worth,  in  an  action  for 
use  and  occupation ;  •  but  if  a  tenant  at  will  is  required  by  statute  to 
give  a  ^specified  notice  to  quit  before  he  can  terminate  his  tenancy, 
he  remains  liable  for  rent  in  such  an  action  if  he  quits  possession 
without  giving  the  required  notice.* 

514.  Necessity  for  Relation  of  Landlord  and  Tenant — ^In  order 
that  assumpsit  for  the  reasonable  value  for  the  use  and  occupation  of 
land  may  lie,  the  relation  between  the  parties  must  be  that  of  land- 
lord and  tenant,  as  it  is  only  where  this  relation  exists  that  the  law 
will  imply  a  promise  to  pay  rent.^®  It  has  accordingly  been  held 
that  where  a  tenant  at  will  or  sufferance  renounces  the  title  of  hiv> 
landlord,  assumpsit  for  the  use  and  occupation  subsequent  to  such 
renunciation  will  not  lie.**  And  where  a  railroad  company  entered 
upon  land  without  the  owner's  knowledge  or  consent,  but  he  afterward 
assented  to  its  acquiring  a  right  of  way  upon  puyraent  therefor,  with 
the  statement  that  it  was  to  have  no  rights  in  the  soil,  and  there  was 
no  agreement  fdr  rent,  it  was  held  that  ^n  action  for  use  and  occupa- 
tion would  not  lie.**  If  a  tenant  holds  over  after  the  expiration  of 
his  term  he  impliedly  holds,  as  a  general  rule,  subject  to  all  the  cove- 
nants of  the  lease  which  has  expired,  so  far  as  they  are  applicable  to 
his  new  situation,  including  the  agreement  as  to  rent ;  *•  and  recovery 
may  be  had  against  him  for  the  time  he  holds  over  in  an  action  for 
use  and  occupation.*^ 

8.  Crommelin  v.  Thiess,  31  Ala.  412,  Dec.  105 ;  Marquette,  etc.,  R.  Co.  v. 
70  Am.  Dec.  499.  Harlow,  37  Mich.  554,  26  Am.  Rep. 

9.  Walker  v.  Furbush,  11  Cush.  538;  Folsom  v.  Carii,  6  Minn.  420,  80 
(Mass.)  366,  59  Am.  Dec.  148;  Hunt-  Am.  Dec.  456;  Bancroft  v.  Wardwell, 
ington  V.  Parkhurst,  87  Mich.  38,  49  13  Johns.  (N.  Y.)  489,  7  Am.  Dec. 
N.  W.  597,  24  A.  S.  R.  146;  Barlow  v.  396;  Davis  v.  Delaware,  etc.,  Co.,  109 
Wainwjight,  22  Vt.  88,  52  Am.  Dec.  N.  Y.  47, 16  N.  E.  873,  4  A.  S.  R.  418; 
79.  Butler  v.  Cowles,  4  Ohio  205,  19  Am. 

10.  Wamock  v.  Harlow,  96  Cal.  298,  Dec.  612.  But  see  Estes  v.  Browning, 
31  Pac.  166,  31  A.  S.  R.  209;  Welles   11  Tex.  237,  60  Am.  Dec.  238. 

V.  Cowles,  4  Conn.  182,  10  Am.  Dec.  Notes:  46  Am.  Dee.  289;  31  A.  8. 

115;  Louisville,  etc.,  R.  Co.  v.  Buck-  R.  216. 

ner,  8  Bush   (Ky.)   277,  8  Am.  Rep.  See  supra,  par.  417,  as  to  implied 

462;  Eastman  v,  Howard,  30  Me.  58,  promise  to  pay  rent  generally. 

50  Am.  Dec.  611;  Hoffar  v.  Dement,  11.  Boston    v.     Binney,     11    Pick. 

5  Gill  (Md.)   132,  46  Am.  Dec.  628;  (Mass.)  1,  22  Am.  Dec.  353. 

Stockett  V.  Watkins,  2  Gill  &  J.  (Md.)  12.  Marquette,  etc.,  R.  Co.  v.  Har- 

326,  20  Am.  Dec.  438 ;  De  Young  v.  low,  37  Mich.  554,  26  Am.  Rep.  538. 

Buchanan,  10  GUI  &  J.  (Md.)  149,  32  13.  See  infra,  par.  681  et  seq.,  as 

Am.  Dec.  156;  Boston  v.  Binney,  11  to  holding  over  hy  tenant  generally. 

Pick.    (Mass.)    1,   22   Am.   Dec.   353;  14.  De  Young  v.  Buchanan,  10  Gill 

Pwight  V.  Cutler,  3  Mich.  566,  64  Am.  &  J.  (Md.)  149,  32  Am.  Dec.  156. 
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515.  Adverse  Possession;  Trespass. — The  title  to  land  cannot  be 
triftd  in  assumpsit  for  the  use  and  occupation,**^  and  where  land  is 
held  adversely  the  owner  cannot,  according  to  the  generally  accepted 
view,  maintain  such  an  action  against  the  person  in  possession.**  Nor 
where  one  in  adverse  possession  of  land  leases  the  same  and  receives 
rent  from  his  tenant  can  the  true  owner  recover  in  such  an  action 
the  rents  paid  to  the  adverse  claimant;  *'  nor  in  such  a  case  can  the 
true  owner  recover  from  the  adverse  claimant  the  rents  so  received 
as  money  had  and  received.**  The  legislature  may  expressly  authorize 
the  recovery  for  use  and  occupation  against  one  whose  possession  from 
the  beginning  was  adverse  and  hostile  to  the  true  owner.**  Where 
land  is  held  adversely  the  owner's  common  law  remedy  is  an  action 
of  ejectment  and  trespass  for  mesne  profits  and  damages.**  It  seems 
to  be  the  general  rule  that  one  who  avails  himself  of  the  pasturage 
of  another's  land  becomes  liable  to  the  latter  for  the  rental  value  of 
the  land  so  used.  In  such  a  case  the  law  raises  an  implied  promise 
to  pay  a  reasonable  sum  for  the  use  and  occupation  of  the  land,  and 
if  the  act  of  depasturing  was  wrongful  the  landowner  may  waive  the 
tort  and  sue  in  assumpsit.*  ' 

516.  Separate  Actions  for  Instalments  of  Rent. — ^In  accordance 
with  the  general  rule  permitting  separate  actions  to  recover  payments 
agreed  to  be  made  in  instalments  as  they  fall  due,*  where  rent  for  a 
term  of  years  is  payable  periodically  the  landlord  may  maintain  an 
action  for  each  instalment  of  rent  as  it  falls  due,*  and  it  has  been 
held  that  a  judgment  for  rent  will  not  bar  an  action  for  that  of  a 
certain  month  where  at  the  trial  the  original  complaint  was  orally 

15.  Boston  V.  Binney,  11  Pick.  Lumber  Co.,  62  Wash.  12,  112  Pac. 
(Mass.)  1,  22  Am.  Dec.  353;  OTallon  932,  Ann.  Cas.  1912C  909,  44  L.R.A. 
V.  Boismenu,  3  Mo.  405,  26  Am.  Dec.    (N.S.)  267. 

678.  20.  See  Ejectment,  vol.  9,  p.  938. 

16.  Lloyd  v.  Hough,  1  How.  153,  11  1.  Lazarus  v.  Phelps,  152  U.  S.  81, 
U.  S.  (L.  ed.)  83;  Stockett  v.  Watkins,  14  S.  Ct.  477,  38  U.  S.  (L.  ed.)  363; 
2  Gill  &  J.  (Md.)  326,  20  Am.  Dec.  Colonial,  etc.,  Mortg.  Co.  v.  Elsea/  85 
438 ;  Boston  v.  Binney,  11  Pick.  Kan.  106,  116  Pac.  249,  Ann.  Cas. 
(Mass.)  1,  22  Am.  Dec.  353;  Folsom  1912C  1145;  Monroe  v.  Cannon,  24 
V.  Carli,  6  Minn.  420,  80  Am.  Dec.  Mont.  316,  61  Pac  863,  81  A.  S.  R. 
456;  OTallon  v.  Boismenu,  3  Mo.  405,  439;  Norden  v.  Jones,  33  Wis.  600, 14 
26  Am.  Dec.  678;  Butler  v.  Cowles,  4  Am.  Rep.  782.  Generally  as  to  the 
Ohio  205,  19  Am.  Dec.  612.  right  to  waive  a  tort  and  sue  in  as- 

Notes:  22  Am.  Dec.  358;  46  Am.  sumpsit,  see  Assumpsit,  vol.  2,  p.  753 

Deo.  289.  et  seq. 

17.  OTallon    v.    Boismenu,   3   Mo.  2.  See  Actions,  vol.  1,  p.  352. 
405,  26  Am.  Dec.  678.  3.  Marshall  v.  John  Grosse  Cloth- 

18.  OTallon  v.  Boismenu,  3  Mo.  ing  Co.,  184  111.  421,  56  N.  E.  807,  75 
405,  26  Am.  Dec.  678.  As  to  assump-  A.  S.  R.  181;  Kennedy  v.  New  York, 
dt  for  money  had  and  received,  see  196  N.  Y.  19,  89  N.  B.  360,  25  L.R. A. 
generally.  Assumpsit,  vol.  2,  p.  778.  (N.S.)  847. 

19.  Sheppard     v.     Coeur     d'Alene 
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amended  so  as  to  include  that  which  had  accrued  since  the  commence- 
ment of  the  action,  but  a  doubt  was  expressed  whether  or  not  that  for 
the  month  meiitioned  had  accrued  under  the  contract,  and  it  was  not 
included  in  the*  verdict.*  On  the  other  hand  where  several  instal- 
ments of  rent  have  accrued,  the  action  to  recover  the  same  cannot 
be  split  up  into  several  actions,  but  a  single  action  only  can  be  main- 
tained, and  a  recovery  in  an  action  for  one  matured  instalment  will 
bar  another  action  for  another  instalment  which  was  overdue  at  the 
time  of  the  first  action.  The  reason  for  the  rule  lies  in  the  necessity 
for  preventing  vexatious  and  oppressive  litigation;  and  its  purpose 
is  accomplished  by  forbidding  the  division  of  a  single  cause  of  action 
so  as  to  maintain  several  suits  when  a  single  suit  will  suffice.*  This 
rule,  however,  applies  only  to  such  claims  as  are  single,  entire  and 
indivisible,  and  does  not  apply  to  actions  on  separate  and  independent 
contracts,*  and  it  has  been  held  that  each  holding  over  at  the  expira- 
tion of  the  term  and  of  yearly  periods  thereafter  by  a  tenant  for  a 
definite  term  of  years  constitutes  a  new  term,  separate  and  distinct 
from  those  that  preceded  it,  and  therefore  a  recovery  of  the  rent  due 
for  one  term  after  that  for  several  has  become  due  will  not  bar  an 
action  for  the  rent  which  accrued  for  the^ other  terms.' 

517.  Venue  in  Actions  for  Rent. — ^It  is  the  generally  recognized  rule 
with  regard  to  actions  for  the  recovery  of  rent,  or  on  other  agreements 
in  a  lease,  that  where  brought  by  the  lessor  against  the  lessee,  being 
founded  on  the  mere  privity  of  contract,  they  are  transitory,  and  may 
be  brought  out  of  the  county  or  state  in  which  the  demised  premises 
lie.®  So  where  the  transferee  of  the  reversion,  by  virtue  of  the  statute 
of  32  Hen.  VIII,  c.  34,  which  has  in  this  country  been  either  adopted 
or  a  similar  statute  enacted  and  which  transfers  the  privity  of  con- 
tract, brings  covenant,  the  action  is  transitory  and  not  local.*  Though 
it  was  otherwise  in  England  before  the  Judicature  Act,**  it  has  been 
held  in  this  country  from  an  early  date  that  an  action  for  use  and 
occupation,  "being  founded  on  an  implied  contract,  is  a  transitory 
action  which  may  be  brought  in  a  county  other  than  the  one  in 

4.  Young  v.  Berman,  96  Ark.  78, 131  pard  v.  Coeur  d'Alene  Lumber  Co.,  62 
S.  W.  62,  34  L.R.A.(N.S.)  977.  Wash.   12,   112  Pac.  932,  Ann.   Cas. 

5.  Kennedy  v.  New  York,  196  N.  Y.  1912C  909,  44  L.R.A.(N.S.)  267.  See 
19,  89  N.  E.  360,  26  L.R.A.(N.S.)  also  Campbell  v.  Wm.  Ritter  Lumber 
847.  Co.,  140  Ky.  312,  131  S.  W.  20,  140 

Note:  25  L.R.A.(N.S.)   847.  A.  S.  R.  385. 

6.  See  Actions,  vol.  1,  p.  351.  Notes:  26  L.R.A.(N.S.)   932;  Ann. 

7.  Kennedy  v.  New  York,  196  N.  Cas.  1912C  914.  See  generally, 
Y.  19,  89  N.  E.  360,  25  L.R.A.(N.S.)  Venue. 

847.  9.  Notes:     26    L.R.A.(N.S.)     932; 

8.  Bailey  v.  Jackson,  16  Johns.  (N.   Ann.  Cas.  1912C  915. 

Y.)    210,    8    Am.    Dec.    309    (action       10.  Note:  Ann.  Cas.  1912C  914. 
brought   in    New   York    for   rent    of 
premises  situate  in  England) ;   Shep- 
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which  the  property  is  located ;  *^  and  it  has  been  decided  that  an 
action  to  recover  rent  for  use  and  occupation  of  premises  of  which  the 
defendant  was  a  tenant  by  sufferance  is  not  within  a  statute  requiring 
actions  for  the  determining  of  questions  affecting  title  to  real  property 
to  be  brought  in  the  county  where  the  land  is  located,  although  the 
answer  sets  up  title  in  the  defendant,  and  that  therefore  the  action  may 
be  maintained  in  a  state  other  than  that  where  the  land  is  located.** 
On  the  other  hand,  if  the  plaintiff's  right  of  action  is  based  on  privity 
of  estate  it  is  at  common  law  regarded  as  local ;  *•  thus  where  a  trans- 
feree of  the  reversion  brings  an  action  of  debt,  his  right  of  action 
being  based  on  privity  of  estate,  the  action  has  been  held  to  be  local.** 
So  at  common  law  where  an  action  of  debt  is  brought  by  the  lessor 
against  an  assignee  of  the  term,**  the  action  being  founded  on 
privity  of  estate  has  been  held  to  be  local. *•  The  common  law  rule 
as  to  the  venue  of  actions  has  been  to  a  large  extent  modified  by  stat- 
ute, and  where  none  are  regarded  as  local  except  those  designated  by 
the  statute,  and  the  statute  does  not  include  actions  for  rent,  an  action 
against  an  assignee  of  the  term  is  regarded  as  transitory  and  need 
not  be  brought  where  the  demised  premises  lie.*' 

518.  Limitation  of  Actions;  Presumption  of  Payment;  Proof  of 
Rental  Value. — ^The  question  of  the  limitation  of  actions  for  rent 
must,  unless  the  matter  is  specially  regulated  by  statute,  be  determined 
under  the  general  provisions,  and  in  mch  a  case  the  time  within 
which  the  action  is  to  be  brought  will  depend  upon  the  nature  of  the 
lease,  that  is,  whether  it  is  under  seal  or  not.*®  In  the  federal  supreme 
court  it  has  been  held  that  an  action  in  a  state  court,  by  a  lessor  to 
recover  of  a  lessee  rents  which  during  the  civil  war,  by  order  of  the 
federal  commanding  military  officer  in  the  department  where  the 
demised  premises  were  situated,  had  been  paid  to  the  military  author- 
ities and  apportioned  to  the  use  of  the  federal  government,  was  within 
the  provision  of  the  acts  of  Congress  prescribing  limitations  for  the 
commencement  of  suits  for  seizures  made  during  the  civil  war  by 
virtue  or  under  color  of  authority  derived  from  or  exercised  under  the 
President  or  under  any  act  of  Congi-ess,  as  the  general  rule  that  a 
statute  of  limitations  enacted  by  Congress  cannot  apply  to  actions 
in  state  courts  does  not  apply  to  such  a  case.**    In  England  the  statute 

11.  Notes :  22  A.  S.  R.  25 ;  26  L.R.A.       16.  See  supra,  par.  352  et  seq.,  as  to 
(N.S.)  932;  Ann.  Cas.  1912C  914.         the  general  liability  of  an  assignee  for 

12.  Sheppard  v.  Coeur  d'Alene  Lum-   rent. 

ber  Co.,  62  Wash.  12,  112  Pac.  932,  16.  Notes:    26    L.R.A.(N.S.)    932; 

Ann.  Cas.  1912C  909,  44  L.R.A. (N.S.)  Ann.  Cas.  1912C  915. 

267.  17.  Notes:    26    L.R.A. (N.S.)     932; 

13.  Notes:    26    L.R.A.(N.S.)     932;  Ann.  Cas.  1912C  915. 

Ann.  Cas.  1912C  915.  18.  Bailey    v.    Jackson,    16    Johns. 

14.  Notes:    26    L.R.A.(N.S.)     932;    (N.  Y.)  210,  8  Am.  Dec.  309. 

Ann.  Cas.  1912C  915.  19.  Mitchell  v.  Clark,  110  U.  S.  633, 
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of  3  &  4  Will.  IV,  c.  27,  §  42,  bars  the  recovery  of  "arrears"  of  rent 
ifter  six  years  without  any  provision  preserving  the  rights  of  persons 
under  disabilities ;  ^®  and  it  is  held  that  section  2  of  this  statute  pro- 
viding that  no  person  shall  make  an  entry  or  distress,  or  bring  an 
action  to  recover  any  "land  or  rent,"  but  within  twenty  years  next 
after  the  time  at  which  th^  right  to  make  such  entry  or  distress,  or 
to  bring  such  action,  first  accrued  to  the  person  through  whom  h$ 
claims,  does  not  apply  to  rent  reserved  on  a  demise  for  a  term  of 
years,  but  must  be  confined  to  rents  existing  as  an  inheritance  distinct 
from  the  land,  and  for  which  before  the  statute  the  party  entitled 
might  have  had  an  assise,  such  an  ancient  rent  service,  fee  farm  rents, 
or  the  like.  And  therefore  in  case  of  ordinary  leases  for  a  term  of 
years  the  nonreceipt  of  rent  reserved  on  such  a  lease  for  twenty  years 
does  not  bar  a  recovery  of  the  rents  reserved  in  toto.*  On  the  other 
hand,  under  this  statute,  in  case  of  an  ordinary  quit  rent,  the  right 
to  distrain  therefor  or  to  maintain  an  action  for  its  recovery  is  barred 
in  toto  by  the  lapse  of  twenty  years  from  the  day  on  which  the  last 
payment  was  made;  and  under  the  terms  of  the  statute  the  period 
of  limitations  begins  to  run  from  the  last  day  on  which  rent  was  paid 
and  not  on  the  day  the  next  instalment  of  rent  is  in  arrears  ^  and 
since  the  statute  extinguishes  such  rent  by  lapse  of  the  specified  time, 
and  does  not  merely  take  away  the  remedy  for  its  recovery,  it  need 
not  be  specially  pleaded  as  a^3fense.*  At  common  law  a  presumption 
of  payment  arises  after  the  lapse  of  twenty  years  from  the  maturity 
of  an  indebtedness  irrespective  of  statutes  of  limitations,*  and  there 

4  S.  Ct.  170,  312,  28  U.  S.  (L.  ed.)  chamber,   affirming   the   judgment   of 

279.  the  6ourt  of  exchequer)   that,  by  the 

20.  De  Beauvoir  v.  Owen,  5  Exeh.  operation  of  the  statute  3  &  4  Will. 

166,  17  L.  J.  Exch.  177,  16  Eng.  Eul.  IV.,  c.  27,  the  rent  was  extinguished 

Cas.  313.  by  the  lapse  of  twenty  years  from  the 

1.  Grant  v.  Ellis,  9  M.  &  W.  113;  11  day  on  which  the  last  payment  was 
L.  J.  Ex.  228,  15  Eng.  Rul.  Cas.  465  made,  as  the  limitation  period  eom- 
and  note;  De  Beauvoir  v.  Owen,  5  menced  to  run  from  the  day  of  the 
Exch.  166,  19  L.  J.  Exch.  177,  16  Eng.  last  payment  of  rent,  and  not  ^from  the 
Rul.  Cas.  313.  day  the  following  instalment  of  rent 

2.  De  Beauvoir  v.   Owen,  5  Exeh.  fell  due,  viz.,  Oct.,  1825. 

166,  19  L.  J.  Exch.  177,  16  Eng.  Rul.  This  is  in  analogy  also  to  the  gen- 
Cas.  313  and  note.  In  this  case  a  de-  eral  view  taken  as  to  the  effect  of  ad- 
fen  dant  in  replevin  avowed  the  taking  vers^  possession  for  the  statutory 
of  the  goods  for  arrears  of  an  ancient  period  which  confers  such  a  title  as 
quit  rent  issuing  out  of  a  tenement  held  will  enable  the  adverse  claimant  to  use 
of  him  as  lord  of  a  certain  manor  by  his  title  thereby  acquired  as  a  weapon 
fealty  and  9s.  rent.  The  plaintiff  of  defense  as  well  as  a  shield.  See 
pleaded  (inter  alia)  non  tenuit.  The  Adverse  Possession,  vol.  1,  p.  689  et 
last  payment  was  made  on  the  25th  seq. 

of  January,  1825,  for  rent  due  on  the  Generally    as    to    the    necessity    of 

11th  of  October,  1824.     The  distress  pleading   the   statutes   of   limitations, 

was  made  on  the  13th  of  May,  1845.  see  Limitation  of  Actions. 

it  was  held  (on  error  in  the  exchequer  3.-  See  Payment. 
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xs  no  reason  to  exempt  a  lease  reserving  a  pecuniary  rent  from  the 
operation  of  this  rule/  and  it  seems  that  a  release  in  toto  of  rent 
including  both  ordinary  rent  on  a  demise  for  a  term  of  years  as  well 
aa  a  rent  charge  or  a  quit  rent  may  be  presumed  froti  the  fact  of 
nonpayment  for  a  lengthened  period.*  This  presumption  of  pay- 
ment from  the  efflux  of  time  is,  however,  not  conclusive,  but  prima 
facie  merely,  and  while  it  must  prevail  where  there  is  no  rebutting 
evidence,  it  does  not  operate  as  a  legal  bar,  as  in  the  case  of  the  statute 
of  Umitations,  and  may  be  repelled  by  other  evidence  and  circum- 
stances showing  that  there  was  in  fact  no  payment*  The  general 
rules  of  evidence  apply  to  the  proof  of  the  reasonable  rental  value  of 
the  land  in  an  action  for  use  and  occupation,  and  for  this  purpose 
the  value  of  the  property,  the  rentals  of  other  similar  property  and 
opinion  evidence  may,  under  proper  circumstances,  be  admissible.' 

XXI.  Distress 

Oenercd  Prindplea 

519.  Origin,  Existence  and  Nature  of  Distress. — ^Distress  is  a  com- 
mon law  remedy  by  which  a  landlord  may  seize  personal  property 
to  enforce  payment  of  rent.  It  is  one  of  the  most  ancient  as  well 
as  one  of  the  most  efficient  of  the  landloj^s  remedies  for  the  collection 
of  xent,  and  is  in*  a  number  of  our  states,  as  it  was  at  common  law, 
a  right  sui  generis,  belonging  to  the  landlord  whenever  the  relation 
of  landlord  and  tenant  exists.®  In  some  jurisdictions  in  this  country 
distress  for  rent  has  been  expressly  abolished  by  statute,®  and  in  a 
few  states  the  remedy  has  been  considered  by  reason  of  its  supposed 
hardship  upon  the  tenant  unfitted  to  our  conditions,  and  held  by 
the  courts  never  to  have  existed,^^  or  tj  have  been  impliedly  abolished 

4  Bailey  v.  Jackson,  16  Johns.  (N.  In  New  York  it  is  to  be  noted  that 

Y.)  210,  8  Am.  Dec.  309.  Laws  of  1846,  c.  274,  by  which  the 

6.  Note:  15  Eng.  Rul.  Cas.  472.  common    law    right    of    distress    was 

6.  Bailey  v.  Ja^son,  16  Johns.  (N.  abolished,  has  itself  been  repealed. 
Y.)  210,  8  Am.  Dec.  309.  Still  in  Kennedy  v.  New  York,  196 

7.  Note:  44  LJl.A.(N.S.)  499  et  N.  Y.  19,  89  N.  E.  360,  25  L.R.A. 
seq.  (N.S.)  847,  decided  after  Laws  1880, 

8.  In  re  West  Side  Paper  Co.,  162  c.  245,  which  first  repealed  the  stat- 
Fed.  110,  89  C.  C.  A.  110, 15  Ann.  Cas.  ute  abolishing  distress  for  rent,  the 
384.  court  in  referring  to  and  explaining 

Note:  15  Am.  Dec.  584.  these   New   York    cases   characterizes 

9.  Webb  V.  Sharp,  13  Wall.  14,  20  them  as  having  been  decided  when  the 
U.  S.  (L.  ed.)  478  (Act  of  Congress  remedy  by  dis&ess  "was  yet  in  force.'' 
Feb.  22,  1867,  relating  to  District  of  10.  Deaver  v.  Rice,  20  N.  C.  567,  34 
Colmnbia) ;  Binehey  v.  Stryker,  28  N.  Am.  Dec.  388. 

Y.  45,  84  Am.  Dec.  324.  Notes:   15  Am.  Dee.  584;  9  Eng. 

Notes:  15  Am.  Dec.  584;  9  Eng.  Rul.  Caa.  610. 
Kir).  Cas.  610. 
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by  the  early  statutes  relating  to  the  general  remedies  for  the  recovery 
of  rent.^*  No  suit  or  proceeding  at  law,  either  in  personam  or  in  rem, 
in  the  proper  sense  is  involved  or  necessary  for  the  assertion  of  the 
common  law  right  of  distress  for  rent.  It  belongs  to  thieit  small 
category  of  personal  rights,  the  assertion  of  which  has  always  been 
independent  of  legal  procedure ;  of  which  the  right  to  abate  a  nuisance, 
under  certain  circumstances,  and  the  right  to  distrain  cattle  damage 
feasant,  are  examples.**  In  England  and  in  some  jurisdictions  in  this 
country  statutes  have  been  enacted  enlarging  the  remedy  as  it  existed 
at  common  law,  but  these  statutes  in  so  far  as  they  enlarge  the  remedy 
have  always  been  construed  strictly.*' 

520.  Necessity  for  Demise  or  Relation  of  Landlord  and  Tenant. — 
One  of  the  first  requisites  of  a  valid  distress  is  that  there  should  be 
an  actual  demise  or  letting  of  the  premises  and  the  creation  between 
the  parties  of  the  relation  of  landlord  and  tenant.**  An  entry  under 
a  mere  agreement  for  a  lease  will  not,  at  common  law,  suffice  to  sustain 
the  right  to  distrain,**  nor  will  a  mere  possession  in  contemplation  of 
a  lease  or  pending  negotiations  for  a  lease.**  If,  however,  one  enters 
under  an  agreement  for  a  lease  and  afterwards  admits  charges  for  rent 
in  accounts  rendered  by  the  lessor,  it  will  be  construed  a  tenancy 
from  year  to  year  and  will  support  a  distress,  so  generally  continued 
occupation  and  payment  of  tent  under  an  agreement  for  a  lease  which 
is  never  executed  will  constitute  a  tenancy  from  year  to  year  such 
as  will  authorize  a  distress.*'  Likewise  if  a  vendee  enters  under  a  con- 
tract of  purchase,  the  relation  of  landlord  and  tenant  upon  his  default 
may  by  a  provision  in  the  lease  be  created  as  of  the  time  of  his  entry 
and  his  liability  for  rent  so  established,*®  and  thus  justify  a  distress 

11.  Crocker  v.  Mann,  3  Mo.  472,  26  9  Eng.  Rul.  Cas.  601  and  note. 
Am.  Dec.  684.  Note:  15  Am.  Dec.  585. 

12.  In  re  West  Side  Paper  Co.,  162  In  England  since  the  Judicature 
Fed.  110,  89  C.  C.  A.  110, 15  Ann.  Cas.  Act  if  the  agreement  is  such  that  its 
384.  As  to  distress  of  animals  damage  specific  performance  will  be  decreed 
feasant,  see  Animals,  vol.  1,  p.  1140;  against  die  tenant  and  the  landlord's 
and  as  to  the  summary  abatement  of  right  to  distrain  is  called  in  question 
nuisances,  see  Nuisances.  in  a  court  having  jurisdiction  to  grant 

13.  Kellogg  Newspaper  Co.  v.  Peter-  such  relief,  the  position  of  the  parties 
son,  162  111.  158,  44  N.  E.  411,  53  A.  is  to  be  treated  as  though  a  lease  had 
S.  R.  300;  Hadden  v.  Knickerbocker,  in  fact  been  executed  in  accordance 
70  111.  677,  22  Am.  Rep.  80.  with  the  agreement  and  the  right  to 

14.  Marr  v.  Ray,  151  111.  340,  37  N.  distrain  upheld.  See  9  Eng.  Rul.  Cas. 
E.   1029,   26   L.R.A.    799;    Smith   v.  607  note. 

Mapleback,  1  T.  R.  441,  1  Rev.  Rep.       See  supra,  par.  24  et  seq.,  as  to 

247,  9  Eng.  Rul.  Cas.  615.  agreements  for  a  lease  generally. 

Notes:  15  Am.  Dec.  585;  19  Ann.       16.  Notes:    15   Am.    Deo.   584;    26 

Cas.  268;  9  Eng.  Rul.  Cas.  608,  609.  L.R.A.  802. 

16.  Dunk  V.  Hunter,  5  B.  &  Aid.       17.  Note:  16  Am.  Dec.  585. 
322,  7  E.  C.  L.  115,  24  Rev.  Rep.  390,       18.  See  supra,  par.  18,  418. 
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for  the  rent  stipulated  for.^*  If  a  tenant  enters  into  possession  under 
a  leafie  invalid  by  reason  of  noncompliance  with  the  statute  of  frauds, 
his  continued  occupancy  and  payment  of  the  stipulated  rent  will 
ordinarily  create  a  tenancy  from  year  to  year,  or  the  like,  for  the  rent 
stipulated  for,*®  and  thus  support  a  distress.*  Distress  will  not  lie 
until  the  .tenant  acquires  possession,  and  the  relation  of  landlord  and 
tenant  is  shown  to  exist  as  to  the  premises  upon  which  the  seizure  is 
made,  if  the  goods  distrained  belong  to  a  stranger.*  Thus  where  a 
lessee  after  granting  a  sublease  surrenders  without  the  consent  of  his 
sublessee  and  the  original  lessor  grants  a  new  lease  ignoring  the  out- 
standing sublease,  and  the  sublessee  continues  his  possession,  the  orig- 
inal lessor  cannot  distrain  the  goods  of  such  sublessee  for  the  r^nt 
accruing  under  the  second  lease.*  If  the  lessor  refuses  to  give  posses- 
sion under  the  lease  and  the  lessee  afterwards  enters  under  a  new 
parol  agreement,  there  is  no  right  of  distress  under  the  original  l^ase.^ 
When  the  transaction  between  a  landlord  and  his  tenant  is  in  fact 
a  surrender,  the  tenant  cannot  distrain  for  an  annual  sum  agreed 
to  be  paid  to  him  by  the  landlord  during  the  term  in  consideration 
of  the  surrender.* 

For  What  Distress  May  Be  Made 

521.  In  General. — ^A  distress  will  lie  only  for  rent,  and  claims  for 
damages  are  not  so  enforceable.*  Thus  where  a  tenancy  from  year 
to  year  is  duly  terminated  by  the  landlord  giving  notice  to  quit,  the 
claim  of  the  landlord,  if  the  tenant  continues  to  hold  over,  being  for 
damages  for  the  holding  over  and  not  for  rent,  distress  cannot  be 
made  therefor.'    It  is  not  necessary  that  the  rent  should  be  so  named 

19.  Carlton  v.  Price,  121  Oa.  12,  48  agreement  entered  into  between  hiin 
S.  E.  721,  68  L.R.A.  736.  and  the  assignee  of  the  original  lessee, 

20.  See  supra,  par.  49  et  seq.,  as  to  ''that  the  lessor  should  have  the  prem- 
entry  under  invalid  leases  generally.  ises  as  mentioned  in  the  lease,  and 

1.  Marr  v.  Ray,  151  111.  340,  37  N.  should  pay  a  particular  sum  over  and 
E.  1029,  26  L.R.A.  799.  above  the  rent  annually  towards  the 

Notes:  15  Am.  Dec.  585;  26  L.R.A.  goodwill  already  paid  by  such  as- 
802.  signee,''  such  agreement  operates  as  a 

2.  Hessel  v.  Johnson,  129  Pa.  St.  surrender  of  the  whole  term.  The  sum 
173,  18  Atl.  754,  15  A.  S.  R.  716,  5  in  the  agreement  is  considered  as  a 
L.R.A.  851.  sum  to  be  paid  annually  in  gross,  not 

Note:  11  L.R.A.  855.  as  rent.    And  the  assignee  cannot  dis- 

3.  Hessel  V.  Johnson,  129  Pa.  St.  train  either  for  that  or  for  the  original 
173,  18  Atl.  754,  15  A.  S.  R.  716,  5  rent;  but  he  has  a  remedy  by  assump- 
L.R.A.  85L  sit  for  the  sum  reserved  for  the  good- 

4.  Note:  15  Am.  Dec.  585.  will. 

5.  Smith  V.  Mapleback,  1  T.  R.  441,  6.  Notes:  15  Am.  Dec  585;  11 
1  Rev.  Rep.  247,  9  Eng.  Rul.  Cas.  615,  L.R.A.(N.S.)  836. 

holding  that  where  a  lease  came'  into  7.  Alford  v.  Vickery,  C.  k  M.  280, 
the  hands  of  the  original  lessor  by  an   41  E.  C.  L.  156«  15  Eng.  Rul.  Cas.  668. 

1005 


»• 


S  522  LANDLORD  AND  TENANT        16  R.  C.  L, 

m  the  contract;  if  it  is  in  fact  rent.^  While  only  compensation  for 
ihe  use  of  lands  can  in  a  proper  sense  be  termed  rent,*  yet  the  fact 
that  certain  personal  property  goes  with  the  premises  and  enhances 
their  rental  value,  as  in  case  of  a  lease  of  furnished  houses,  does  not 
affect  the  right  to  distrain.'®  So  it  has  been  held  that  compensation 
for  the  use  of  water  power  in  a  lease  of  a  mill  site  may  be  regarded 
as  rent,  for  arrears  of  which  a  distress  warrant  may  be  levied,  although 
the  consideration  for  the  land  and  water  is  embodied  in  separate 
clauses  of  the  lease,  where  the  object  of  the  lease  would  be  wholly 
defeated  if  the  water  power  failed.  The  reason  for  this  is  that  while 
the  rental  for  land  may  be  immeasurably  increased  by  the  presence 
of  personal  property  upon  it,  the  consideration  for  the  enjoyment 
of  which  may  be  included  in  the  lease,  yet  in  such  a  case  the  return 
from  the  use  of  both  properties  is  considered  to  be  rent,  upon  the 
assun^ption  that  the  entire  rent  issues  out  of  the  land,  while  the 
benefit  of  the  personalty  is  an  incident  which  enhances  its  value.'* 
As  it  is  only  for  rent  that  distress  lies  and  not  for  dcunages,  there  can 
be  no  distress  for  interest  on  the  rent,  for  this  is  in  the  nature  of 
damages  for  the  delay  of  payment.  Therefore  if  a  landlord  distrain 
for  rent,  he  must  distrain  for  the  precise  sum  due;  he  cannot  add 
interest  to  the  arrears.** 

522.  Rent  Must  Be  Certain. — To  entitle  a  landlord  to  distrain 
there  must  be  a  reservation  of  a  certain  rent,'*  but  it  is  not  essential 
that  the  rent  should  be  payable  in  money,  and  the  right  exists  as 
regards  rent  payable  in  kind,  as  where  it  is  payable  in  produce  or 
services,  provided  it  is  otherwise  certain.'*  Where  the  rent  consists 
of  a  certain  aliquot  part  of  the  crops  some  authorities  hold  that  dis- 
tress will  not  lie  therefor  because  it  is  uncertain,'*  but  others  take  what 
seems  to  be  the  better  view  that  it  will  lie,  as  the  rent  may  be  made 
c^ertain,  thus  applying  the  general  rule  that  that  is  certain  which  may 

8.  Wiekfaam  v.  Richmond  Standard  Steele,  ete.,  Co.,  107  Va.  44,  57  S.  £. 
Steele,  etc.,  Co.,  107  Va.  44,  57  S.  E.   647,  11  L.R.A.(N.S.)  836. 

647,  11  L.B.A.(N.S.)   836.  12.  Bantleon     v.     Smith,     2     Bin. 

Note:  15  Am.  Dec.  585.  (Pa.)  146,  4  Am.  Dec.  430. 

9.  Wickham  v.  Richmond  Standard       Note:  15  Am.  Dec.  585. 

Steele,  etc.,  Co.,  107  Ya.  44,  57  8.  E.  See  supra,  par.  434,  as  to  when  rent 

647,  11  L.R.A.(N.S.)  836.  bears  interest  generally. 

Notes:  11  L.R.A.(N.S.)  836;  9  Eng.  13.  Marr  v.  Ray,  151  111.  340,  37  N. 

Rul.  Cas.  609.  E.  1029,  26  L.R.A.  799;  Diller  v.  Rob- 

10.  Wickham  v.  Richmond  Standard  erts,  13  Serg.  &  R.  (Pa.)  60,  15  Am. 
Steele,  etc.,  Co.,  107  Va.  44,  57  S.  E.  Dec.  578;  Dunk  v.  Hunter,  6  B.  ft  Aid. 
647,  11  L.R.A.(N.S.)  836;  Meohelen  322,  7  E.  C.  L.  115,  24  Rev.  Rep.  390, 
V.  Wallace,  7  Ad.  &  EL  54  note,  34  9  Eng.  Rul.  Caa.  601. 

E.  C.  L.  35,  9  Eng.  Rul.  Cas.  605.  Notes:  15  Am.  Dec.  585;  26  L.R.A. 

Notes:  15  Am.  Dec.  588;  11  L.R.A.   802;  9  Eng.  Rul.  Cas.  609. 
(N.S.)  836;  9  Eng.  Rul.  Cas.  609.  14.'  Note:  15  Am.  Dec.  585. 

11   Wickham  y.  Richmond  Standard       15,  Note:  15  Am.  Dec.  585. 
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be  made  certain.**  If  a  certain  rent  is  reserved  the  fact  that  the  tenant 
is  given  the  right  to  satisfy  it  by  other  methods  than  the  payment 
of  money,  such  as  tlie  making  of  repairs  or  otherwise,  will  not  deiean 
the  right  to  distrain,^'  and  if  the  rent  is  apportionable  distress  for  «» 
part  will  lie.^* 

523.  Rent  Must  Be  in  Arrears ;  Rent  Payable  in  Advance. — ^Distress 
will  not  lie  until  the  rent  is  in  arrears,^^  and  since  a  tenant  has  all 
of  the  day  on  which  the  rent  falls  due  within  which  to  make  pay- 
ment,'^ it  will  not  lie  until  the  morning  after  the  day  the  rent  falls 
due.^  If  the  day  on  which  th«  rent  falls  due  is  Sunday,  it  has  been 
held  in  a  recent  English  case  that  distress  can  be  levied  on  Monday, 
and  need  not  be  postponed  until  Tuesday.  The  reason  given  for 
this  is  that,  at  common  law  Sunday  is  not  a  dies  non,  that  payment 
could  have  been  lawfully  made  at  any  time  on  Sunday  when  it  fell 
due,  and  therefore  it  was  strictly  in  arrears  on  Monday.*  If  rent  is 
payable  in  advance  it  will  support,  according  to  the  generally  accepted 
view,  a  distress  as  soon  as  it  becomes  overdue ;  *  and  if  it  is  made 
payable  in  advance  upon  the  happening  of  some  contingency,  upon 
the  happening  of  such  contingency  the  right  of  distress  immediately 
arises.*  Some  authorities,  however,  take  the  view  that  though  the 
rent  is  expressly  made  payable  in  advance  a  distress  cannot  be  made 
therefor  until  the  end  of  the  period  for  which  it  is  payable.' 

Who  Entitled  to  Distrain 

524.  In  General. — As  heretofore  shown  the  right  to  rents  to  accrue 
follows  the  reversion  as  an  incident  thereto,*  and  at  common  law  the 

16.  Brown  v.  Jaquette,  94  Pa.  St.  try,  however,  there  are  cases  which  rec- 
113,  39  Am.  Rep.  770.  ognize  that  when  the  day  of  payment 

Note:  15  Am.  Dec.  585..  or  performance  ot  an  ordinary  con- 

17.  Note:  15  Am.  Dec.  585.  tract  falls  on  Sunday  the  obligor  has 

18.  N^ale  v.  Mackenzie,  1  M.  &  W.  the  following  Monday  within  which  to 
747,  2  Gale  174,  6  L,  J.  Exch.  263,  make  payment  or  perform,  and  it 
15  Eng.  Rul.  Cps.  359.  seems  that  if  snch  rule  prevails  and 

19.  Bantleon  v.  Smith,  2  Bin.  (Pa.)  rent  falls  due  on  Sunday  a  distress 
146,  4  Am.  Dec.  430;  Mechelen  v.  can  not  be  levied  until  the  following 
Wallace,  7  Ad.  &  EI.  54  note,  34  E.  C.  Tuesday,  as  it  cannot  be  considered 
L.  35,  9  Eng.  Rul.  Cas.  605;  Smith  v.  in  arrears  if  the  tenant  is  entitled  to 
Mapleback,  1  T.  R.  441,  1  Rev.  Rep.  the  whole  of  that  day  to  make  pay- 
247,  9  Eng.  Rul.  Cas.  615;  Neale  v.  ment.  See  3  British  Rul.  Cas.  678 
Mackenzie,  1  M.  &  W.  747,  2  Gale  174,  note.  And  see  generally,  Sundays 
6  L.  J.  Exch.  263,  15  Eng.  Rul.  Cas.  and  Holidays. 

359.  3.  Gilas  v.  Comstock,  4  N.  Y.  270, 

Note:  15  Am.  Dec.  688.  53  Am.  Dec.  374;  Piatt  v.  Johnson, 

.  20.  See  supra,  par.  436.  168  Pa.  St.  47,  31  Atl.  935,  47  A.  S. 

1.  Note:  15  Am.  Dec.  688.  R.  877. 

2.  Child  V.  Edwards,  [1909]  2  K.  4.  Piatt  v.  Johnson,  168  Pa.  St.  47, 
B.  753,  78  L.  J.  K.  B.  1061,  101  L.  T.  31  Atl.  935,  47  A.  S,  R.  877. 

N.  S.  422,  25  Times  L.  Rep.  706,  3       6.  Note:  16  Am.  Dec.  578. 
Britiiih  BuL  Cas.  675.    In  this  ooun-       9.  See  supra,  par.  422l 
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transferee  of  the  reversion  is  entitled  to  distrain  tJierefor,  if  there  has 
oeen  an  attornment  by  the  tenant  to  the  transferee.  Under  the  statute 
of  32  Hen.  VIII,  he  may  distrain  without  an  attoi^iment,  and  this 
statute  has  been  either  recognized  in  this  country  as  a  part  of  our 
common  law  or  a  similar  provision  enacted,^  and  it  has  been  held  that 
the  judgment  creditor  of  a  landlord  who  has  been  put  in  possession 
under  an  elegit  is  entitled  to  distrain  on  the  tenants  of  the  judgment 
debtor  without  any  attornment  by  them.^  The  right  of  distress  does 
not,  however,  pass  with  an  assignment  of  the  rent  without  a  transfer 
of  the  reversion.*  Thus  the  right  does  not  pass  to  the  assignee  of  a 
rent  note  in  the  absence  of  statutory  provision  therefor,  and  is  not 
given  by  a  statute  authorizing  the  assignment  of  the  rent  and  its  recov- 
ery by  the  assignee.*^  Nor  does  a  transfer  of  the  reversion  and  assign- 
ment of  accrued  rents  entitle  the  transferee  to  distrain  for  the  accrued 
rents.^^  At  common  law  a  husband  is  entitled  to  the  rents  and  profits 
of  his  wife's  lands  during  coverture,^*  and  can  distndn  for  ihe  rents  of 
her  lands.^*  Where  a  lessee  after  granting  a  sublease  makes  a  surren- 
der this  does  not  affect  the  term  of  the  sublessee,  but  according  to  the 
modem  view  the  surrender  will  operate  as  a  transfer  of  the  original 
lessee's  reversion  dependent  upon  the  sublease,  and  entitle  the  original 
lessor  to  the  rents  to  accrue  under  the  sublease,^^  iemd  also,  it  seems, 
to  distrain  for  such  rents  as  they  accrue,^*  but  if  he  should  grant  a 
new  lease,  ignoring  the  outstanding  sublease,  this  will,  it  seems,  also 
transfer  to  the  new  lessee  the  right  to  the  rents  to  accrue  on  the  sub- 
lease and  the  original  lessor  cannot  distrain  therefor.^*  When  a 
corporation  is  the  lessor  it  may  distrain  as  in  case  of  ordinary  persons, 
and  to  justify  the  distress  it  is  not  necessary  that  the  lease  be  under 

7.  Hntsell  v.  Paris  Deposit  Bank,  10.  Hutsell  y.  Paris  Deposit  Bank, 
102  Ky.  410,  43  S.  W.  469,  39  L.R.A.  102  Ky.  410,  43  S.  W.  469,  39  L.R.A. 
403;  Brown  v.  Metropolitan  Counties  403. 

life  Assur.  Soc,  1  El.  &  El.  232,  102  11.  Brown  v.  Metropolitan  Counties 

E.  C.  L.  232,  28  L.  J.  Q.  B.  236,  9  Life  Assur.  Soc.,  1  El.  &  EL  232,  102 

Eng.  Rul.  Gas.  610;  Lloyd  v.  Davies,  E.  C.  L.  832,  28  L.  J.  Q.  B.  236,  9 

2  Exch.  103,  18  L.  J,  Exch.  80,  15  Eng.  Rul.  Cas.  610. 

Eng.  Rul.  Cas.  3!^6;  Moss  V.  Gallimore,  12.  See   Husband  and  Witb,  vol. 

1  Dougl.  279,  18  Eng.  Rul.  Cas.  404.  13,  p.  1046  et  seq. 

Notes:  15  Am.  Dec.  587;  15  Eng.  18.  PuUen  v.  Palmer,  3  Salk.  207, 

Rul.  Cas.  328.  Trin.  8  Will  III,  9  Eng.  RuL  Cas. 

8.  Lloyd  V.  Davies,  2  Exch.  103,  18  623. 

L.  J.  Exch.  80,  15  Eng.  Rul.  Cas.  326.       Note :  16  Am.  Dec.  587. 

9.  Hutsell  V.   Paris  Deposit  Bank,       14.  See  supra,  par.  422. 

102  Ky.  410,  43  S.  W.  469,  39  L.R.A.  16.  Hessell  v.  Johnson,  129  Pa.  St. 
403;  Brown  v.  Metropolitan  Counties  173,  18  Atl.  754,  15  A.  S.  R.  716,  5 
Life  Assur.  Soc.,  1  Fl.  &  El.  232,  102  L.R.A.  851;  Hessel  v.  Johnson,  1^ 
E.  C.  L.  232,  28  L  J.  Q.  B.  236,  9  Pa.  St.  8,  21  Atl.  794,  11  L.R.A.  855. 
Eng.  Rul.  Cas.  610.  16.  Hessel  v.  Johnson,  142  Pa.  8, 

Note :  9  Eng.  Rul.  t^M.  615.  21  Atl.  794,  11  L.B,A.  865. 
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the  seal  of  the  corporation.^^  At  common  law  where  the  reversion 
is  in  fee  it  passes  to  the  heirs,  and  therefore  the  executor  or  adminis- 
trator of  the  lessor  cannot  distrain  for  rent  which  accrued  in  the  life- 
time of  his  decedent,  but  this  remedy  is  expressly  given  to  executors 
and  administrators  by  the  statute  of  32  Hen.  VIII.^^ 

525.  Cotenants. — ^When  this  reversion  is  vested  in  joint  tenants  or 
coparceners,  since  their  title  is  one,  they  may  severally  distrain  for 
the  rent  of  the  whole  land,  though  there  can  be  but  one  distress  for 
the  same  rent,^*  so  in  case  of  a  rent  charge  held  by  joint  tenants  one 
may  distrain  for  the  whole  rent*  Where  the  reversion  is  severed 
and  vested  in  tenants  in  common,  all  may  join  in  a  distress  for  t)\e 
whole  rent,  or  each  may  severally  distrain  for  his  share,*  and  in  case 
the  right  to  a  rent  charge  is  severed  and  vested  in  tenants  in  common, 
each  can,  at  common  law,  separately  distrain  for  his  share.*  If  a 
lease  made  by  colessors  expressly  provides  for  the  division  of  the  rent 
and  payment  to  them  in  aliquot  parts,  each  may  distrain  for  his 
share,  irrespective  of  the  nature  of  their  tenancy  inter  se,  since,  as 
between  themselves  and  the  terre  tenant,  they  are  to  be  considered 
tenants  in  common.* 

Property  of  Tenant  Subject  to  Distress 

526.  In  General. — A  thing  to  be  distrainable  must  be  such  as  is 
recognized  in  law  as  of  value,*  but  as  a  general  rule  all  the  personal 
chattels  of  a  tenant,  not  in  their  nature  perishable  and  which  can 
be  returned  without  being  injured  by  the  taking,  may  be  distrained.* 
Thus  unfinished  cloth  at  a  fulling  mill,  if  the  property  of  the  tenant, 
is  subject  to  distress,  as  the  common  law  rule  exempting  from  distress 
com  sent  to  a  mill,  yam  at  a  weaver's,  cloth  at  a  tailor's  shop,  to  be 
made  into  garments,  and  the  like,  extends  only  to  the  goods  of 
another  and  not  to  the  goods  of  the  tenant.'  So  a  ship  in  the  process 
of  construction  is  subject  ta  distress.*    Books  of  account  of  a  merchant 

17.  Wood  V.  Tate,  2  B.  &  P.  N.  R.   623 ;  Whitley  v.  Roberts,  M'Clel.  &  Y. 
247,  9  Rev.  Rep.  645,  9  Eng.  Rul.  Cas.   107,  9  Eng.  Rul.  Cas.  624. 

634   and   note.     Generally   as   to   the  Notes:   15   Am.   Dec.  587;   9   Eng. 

necessity  for  a  corporation  to  act  un-  Rul.  Cas.  633,  634. 

der  its  corporate  seal,  see  Corpora-  3.  Note:  9  Eng.  Rnl.  Cas.  633. 

.TiONS,  vol.  7,  p.  540  ct  seq.  4.  Whitley  v.  Roberts,  M'Clel.  &  Y. 

18.  Hutsell  V.  Paris  Deposit  Bank,  107,  9  Eng.  Rul.  Cas.  624. 

102  Ky.  410,  43  S.  W.  469,  39  L.R.A.  5.  Note :  17  Am.  Dec.  458.    See  Ant- 

403.  HALS,  vol.  1,  p.  1062  et  seq. 

Note:  9  Eng.  Rul.  Cas.  614.  6.  Davis  v.  Arledge,  3  Hill  L.   (S. 

19.  Notes:  15  Am.  Dec.  587;  9  Eng.  C.)  170,  30  Am.  Dec.  360. 

Rul.  Cas.  633.  7.  Hoskins  v.  Paul,  9  N.  J.  L.  110. 

1.  Pullen  V.   Palmer,  3   Salk.   207,  17  Am.  Dec.  456.    See  infra,  par.  534, 
Trin.  8  Will.  Ill,  9  Eng.  Rul.  Cas.  623.  as  to  the  common  law  privileges  ex- 

2.  Pullen   V.   Palmer,  3   Salk.   207,  tended  to  property  of  a  third  person. 
Trin.  8  Will.  Ill,  9  Eng.  Rul.  Cas.  8.  Clark  v.  Millwall   Dock  Co.,  17 
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axe  not  subject  to  distress  at  common  law;  two  reasons  have  been 
given  for  tiiis,  (1)  because  they  come  within  the  spirit  of  the  rule 
which  exempts  the  tools  or  utensils  of  an  artisan  or  the  books  of  a 
scholar,  and  (2)  because  they  are  in  their  nature  mere  choses  in 
action  and  incapable  of  sale  for  the  purpose  of  realizing  the  rent;  • 
the  latter,  however,  would  seem  to  be  the  proper  basis  for  the  rule, 
because  the  privilege  as  to  the  former  is  limited  only.*^ 

527.  Things  Annexed  to  Freehold. — Fixtures,  in  the  sense  that  they 
are  a  part  of  the  realty  aiid  a  part  of  the  thing  demised,  are  not  dis- 
trainable,  as  the  nature  of  the  distress  is  not  to  reserve  part  of  the 
thing  itself  for  the  rent,  but  only  the  inducta  et  illata,  upon  the  soil 
or  house.^^  So  things  annexed  to  the  freehold,  though  they  belong 
to  the  tenant  and  would  be  removable  by  him,  but  which  cannot  be 
removed  without  injury  to  the  freehold  or  returned  in  the  same  con- 
dition, cannot  be  distrained.**  Thus,  as  said  by  Coke  (Co.  Litt.  47,  b) , 
^'furnaces,  caudrons,  or  the  like,  fixed  to  the  freehold,  or  the  doores  or 
windowes  of  a  house,  or  the  like,  cannot  be  distrained.'^  And  as  said 
by  Lord  Chief  Justice  Weeks,  "things  annexed  to  the  freehold  as 
furnaces,  millstones,  chimney-pieces,  and  the  like,  cannot  be  dis- 
trained, because  they  cannot  be  taken  away  without  doing  damage 
to  the  freehold,  which  the  law  will  not  allow."  *•  But  the  mere  fact 
that  there  is  a  physical  annexation  of  a  thing  to  the  freehold  does 
not  exempt  it  from  liability  to  be  taken  if  it  can  be  removed  without 
material  injury  to  the  freehold  and  returned  in  the  same  plight  as 
when  taken.  And  the  question  as  to  whether  a  thing  annexed  to 
the  freehold  may  be  taken  on  distress  is  one  of  fact,  depending  on 
the  circumstances  of  each  case,  and  principally  on  two  considerations : 
first,  the  mode  of  annexation  to  the  soil  or  fabric  of  the  house,  and 
the  extent  to  which  it  is  united  to  them,  whether  it  can  easily  be 
removed  integre,  salve,  et  commode,  or  not,  without  injury  to  itself 
or  the  fabric  of  the  building;  secondly,  on  the  object  and  purpose  of 
the  annexation,  whether  it  was  for  the  permanent  and  substantial  im- 
prov<iment  of  the  dwelling,  or  merely  for  a  temporary  purpose,  or 
the  more  complete  enjoyment  and  use  of  it  as  a  chattel.** 

528.  Property  in  Use,  Implements  of  Trade  or  Profession,  and  Statu- 
tory Exemptions. — ^Property  of  the  tenant  which  is  in  actual  use  can- 

Q.  B.  D.  494,  55  L.  J.  Q.  B.  378,  54  512,  1  Smith  Lead.  Gas.  450,  0  Eng. 

L.  T.  N.  S.  814,  34  W.  R.  695,  9  Eng.  Rnl.  Gas.  650. 

Rul.  Gas.  655.  Notes:   17  Am.   Dec.   459,  460;    9 

9.  Davis  y.  Arledge,  3  Hill  L.   (S.  Eng.  Rnl.  Gas.  664,  674. 

G.)  170,  30  Am.  Dec.  360.  13.  Simpson  v.  Hartopp,  Willee  f' -^ 

10.  See  infra,  par.  528.  1  Smith  Lead.  Gas.  450,  9  Eng.  P**\, 

11.  Note :  9  Eng.  Rul.  Gas.  664.  Gas.  650. 

12.  Simpson    v.    Hartopp,    Willes       14.  Note:  9  Eng.  Rul.  Gas.  664.  66<. 
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not  be  taken  on  distress,^*  and  this,  it  has  been  said,  is  an  absolute 
privilege,  the  reason  being  that  while  the  property  is  in  the  custody 
of  any  person  and  used  by  him  it  is  a  breach  of  the  peace  to  take  it.^*^ 
Beasts  of  the  plow  and  the  instruments  of  one's  trade  or  profession 
may  not  be  distrained,^'  but  it  has  been  held  that  the  exemption 
from  seizure  under  distress  of  the  instruments  of  a  man's  trade  or 
profession  not  in  use  is  only  qualified  and  does  not  apply  where  there 
is  an  insufficiency  of  other  goods  on  the  premises  to  meet  the  distress.*** 
It  seems  that  in  this  country  under  the  statutes  exempting  certain 
chattels  from  seizure  on  any  process  of  law,  they  are  exempt  from 
seizure  on  a  distress  for  rent,*^  and  some  statutes  in  express  words 
permit  the  claim  of  exemptions  in  such  case.*®  In  England  also 
statutes  have  been  enacted  expressly  exempting  certain  property  of 
a  tenant  from  distress.* 

529.  Property  Not  Returnable  in  Condition  In  Which  Taken. — 
At  common  law  all  distresses,  as  well  those  to  compel  appearance  as 
to  perform  any  other  duty,  must,  when  the  duty  is  performed,  be 
restored  in  the  same  plight  in  which  they  were  taken.  For  this  reason , 
goods  could  not  be  distrained  which,  in  consequence  of  the  distress, 
could  not  be  returned  in  the  same  plight  in  which  they  were  taken.* 
Thus  sheaves  of  com,  or  hay,  in  a  cock  or  bam  could  not  be  taken, 
because  they  would  be  injured,  as  the  grain  of  the  sheaves  would  be 
shattered.  But  the  sheaves  or  hay  in  a  cart  might  be  distrained  in  the 
cart,  because  by  removing  them  with  the  cart  no  damage  might  happen 
to  ihem.?*  The  early  English  statute  of  2  W.  &  M.,  c.  5,  extended  the 
right  of  distress  to  sheaves  or  shocks  of  corn,  or  corn  in  the  straw  or 

15.  Potter  V.  Hall,  3  Pick.  (Mass.)  See  generally,  Exemptions,  vol.  11, 
368,  15  Am.  Dec.  226;  Simpson  v.  p.  545,  as  to  proceedings  ia  which 
Hartopp,  Willes  512,  1  Smith  Lead,  statutory  exemptions  may  be  claimed. 
Oas.  450,  9  Eng.  Rul.  Cas.  650.  And  see  supra,  par.  501,  as  to  whether 

Note :  9  Eng.  Hal.  Gas.  672.  the  statutory  lien  of  a  landlord  extends 

16.  Simpson  v.  Hartopp,  Willes  to  chattels  exempted  by  law  from  exe- 
512,  1  Smith  Lead.  Cas.  450,  9  Eng.  cution  and  the  Uke. 

Rul.  Cas.  650.  20.  Rogers    v.    Deckley,    1    Jilman 

Notes:   17  Am.   Dec.  458;   9  Eng.    (111.)  636,  41  Am.  Dec.  204. 
Rul.  Cas.  672.  Note:  24  L.R.A.  812. 

17.  Davis  V.  Arledge,  3  Hill  L.  (S.       1.  Note:  9  Eng.  Rul.  Cas.  673. 

C.)  170,  30  Am.  Dec.  360;  Simpson  v.  2.  Bond  v.  Ward,  7  Mass.  123,  5 
Hartopp,  Willes  512,  1  Smith  Lead.  Am.  Dec.  28;  Simpson  v.  Hartopp, 
Cas.  450,  9  Eng.  Rul.  Cas.  650.  Willes  512,  1  Smith  Lead.  Cas.  450, 

Notes:   17  Am.  Dec.  459;   9  Eng.  9  Eng.  Rul.  Cas.  650. 
Rul.  Cas.  671.  Notes:  17  Am.  Dec.  459;  9  Eng. 

18.  Trieber  v.  Knabe,  12  Md.  491,  Rul.  Cas.  670,  674. 

71  Am.  Dec.  607;   Simpson  v.  Har-  3.  Bond  v.  Ward,  7  Mass.   123,  5 

topp,  Willes  512,  1  Smith  Lead.  Cas.  Am.   Dec.  28;   Simpson  v.  Hartopp, 

450,  9  Eng.  Rul.  Cas.  660.  Willes  512,  1  Smith  Lead.  Cas.  450, 

19.  Hodges  V.  Cooksey,  33  Fla.  715,  9  Eng.  Rul.  Cas.  650. 

15  So.  549,  24  L.R.A.  812.  Notes:  17  Am.  Dec.  459;  9  Eng.  Rul. 

Note:  24  L.R.A.  812.  Cas.  670. 
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loose,  or  hay  upon  a  hovel,  stack  or  rick,  or  otherwise,  on  the  land,^ 
and  by  the  statute  of  11  Geo.  II,  c.  19,  landlords  are  empowered  to 
distrain  all  sorts  of  com,  grass  or  other  product  growing  on  the  estate 
demised,  and  to  cut  and  gather  them  when  ripe,^  but  this  statute  did 
not  authorize  the  sale  of  growing  crops  as  such.*  It  has  been  held 
that  these  English  statutes  do  not  operate  in  this  country.^ 

530.  Property  in  Custody  of  the  Law;  Bankruptcy  and  Insol- 
vency.— ^In  England  under  the  bankruptcy  acts  a  distress  warrant 
may  be  levied  upon  the  tenant's  property  while  upon  the  demised 
premises  after  the  tenant's  bankruptcy,  and  this  is  said  to  be  because 
the  bankruptcy  proceedings  do  not  place  the  property  in  custodia 
legis.®  Under  the  federal  bankruptcy  act,  however,  the  landlord 
cannot  distrain  after  the  tenant  has  been  adjudged  a  bankrupt,  but 
must  then  present  his  claim  before  the  bankruptcy  court.*  Under 
the  early  bankruptcy  act  which  provided  that  the  assignment  in  bank- 
ruptcy should  relate  back  to  the  commencement  of  proceedings,  and 
by  operation  of  law  vest  the  title  of  the  estate  of  the  bankrupt  in  the 
assignee,  notwithstanding  the  same  was  then  attached  on  mesne  process 
as  the  property  of  the  debtor,  it  was  held  that  a  distress  for  rent  not 
in  the  enforcement  of  any  statutory  lien  was  in  the  nature  of  mesne 
process,  where  the  statute  required  proceedings  in  court  to  enforce  the 
landlord's  claim  after  the  seizure,  and  that  therefore,  where  after 
bankruptcy  proceedings  were  instituted  but  before  the  tenant  was 
adjudged  a  bankrupt,  his  property  was  taken  on  distress,  the  assignee 
in  bankruptcy  would  be  entitled  to  hold  the  property  as  against -the 
landlord.^*  But  under  the  present  bankruptcy  act  it  is  held  that  the 
lien  obtained,  prior  to  the  bankruptcy  proceedings,  by  a  landlord  by 
distraining  under  bis  common  law  right  on  the  goods  of  his  tenant  is 
not  a  lien  "obtained  through  legal  proceedings"  and  that  therefore 
such  lien  is  not  divested  by  the  adjudication  of  the  tenant  as  a  bank- 
rupt within  four  months  after  the  lien  is  obtained.**    On  the  theory 

4.  Simpson  ▼.  Hartopp,  Willes  512,  v.  Black,  9  Paige  (N.  Y.)  641,  38  Am. 
1  Smith  Lead.  Cas.  450,  9  Eng.  Rul.  Dec.  574. 
Cas.   650.    See   also   Potter  v.   Hall,       Note:  15  Ann.  Cas.  388. 
3  Pick.  (Mass.)  368, 15  Am.  Dec.  226.       9.  Morgan   v.   Campbell,  22  Wall. 

Notes:  9  Eng.  Rul.  Cas.  671;   15  381,  22  U.  S.  (L.  ed.)  796. 
Eng.  Rul.  Cas.  321.  Note :  15  Ann.  Cas.  388. 

6.  Potter  V.  Hall,  3  Pick.    (Mass.)       10.  Morgan  v.   Campbell,  22  Wall. 
368,  15  Am.  Dec.  226    (referring  to   381,  22  U.  S.  (L.  ed.)  796. 
English  statute).  11,  In  re  Westside  Paper  Co.,  162 

Note:  9  Eng.  Rul.  Cas.  67L  Fed.  110,  89  C.  C.  A.  110,  15  Ann. 

6.  Note:  15  Eng.  Rul.  Cas.  321.  Cas.  384,  holding  also  that  the  above 

7.  Potter  V.  Hall,  3  Pick.  (Mass.)  rule  applies  to  the  lien  obtained  by  a 
368, 15  Am.  Dec.  226.  landlord  by  distraining  on  goods  be- 

8.  Buckey  v.  Snowfifer,  10  Md.  149,  longing  to  one  who  occupies  the  leased 
69  Am.  Dec.  129  (referring  to  early  premises  by  the  tenant's  permission, 
English  authorities).    See  also  Martin  but  without  the  landlox^i'a  oonsenti  not- 

1012 


16  E,  C.  L.        LANDLORD  AND  TENANT  §  531 

that  under  the  state  insolvent  laws  the  property  of  an  insolvent  debtor 
for  whom  a  trustee  has  been  appointed  is  to  be  regarded  as  in  custodia 
legis,  it  has  been  held  that  after  such  a  trustee  has  been  appointed  for 
a  tenant,  the  landlord  cannot  levy  a  distress  upon  the  crops  or  other 
chattels  of  the  tenant  upon  the  demised  premises.**  The  general  rule 
is  that  goods  of  an  insolvent  tenant  in  the  possession  of  his  assignee 
for  the  benefit  of  creditors  are  not  in  custodia  legis  so  as  to  prevent 
the  landlord  from  distraining  thereon.**  And  likewise  it  seems  that 
after  a  receiver  is  appointed  for  a  tenant  his  property  while  upon  the 
premises  will  be  subject  to  distress.** 

531.  Property  Taken  on  Execution  against  Tenant  Generally. — At 
common  law  where  property  is  taken  on  execution  against  a  tenant 
it  cannot,  so  long  as  it  is  in  the  actual  or  constructive  possession  of  the 
sheriflF,  though  it  remains  on  the  demised  premises,  be  taken  on  dis- 
tress ;  and  in  this  country,  though  the  decisions  are  not  in  accord  with 
regard  to  the  time  from  wfitich  the  priority  of  successive  executions  are 
to  be  determined,**  it  has  been  held,  under  a  statute  which  renders 
an  execution  binding  upon  the  goods  of  the  execution  debtor  from 
the  time  of  its  delivery  to  the  sheriff,  that  an  execution  delivered  to 
the  sheriff  before  levy  of  a  distress  warrant  for  rent  by  a  constable, 
but  not  levied  until  afterwards,  takes  precedence  of  the  distress  war- 
rant if  the  goods  have  not  been  actually  sold  under  the  distress  war- 
rant, and  the  property  may  be  taken  by  the  sheriff  from  the  possession 
of  the  constable.**  The  statute  of  3  Anne,  c.  14,  §  1,  relating  to 
distress,  which  has  been  in  effect  re-enacted  or  adopted  in  some  juris- 
dictions in  this  country,  provides  that  no  goods  or  chattels  upon  any 
demised  premises  shall  be  liable  to  be  taken  by  virtue  of  an  execution, 
unless  the  party  at  whose  suit  the  execution  is  issued  shall,  before 
the  removal  of  such  goods,  pay  the  rent  due,  not  exceeding  a  year's 
rent.*'  Under  such  a  statute,  though  the  authorities  are  not  in  entire 
accord,  it  is  generally  held  that  notice  to  the  sheriff  of  the  rent  due 

withstanding  the  fact  that  the  owner  of  a  tenant  on  the  landlord's  statu- 

of  the  goods  is  adjudicated  a  bank-  tory  lien,  see  supra,  par.  505. 

rupt  on  the  following  day,  the  right  to  12.  Buckey  v.  Snouffer,  10  Md.  149, 

distrain   having  been   created  by  the  69  Am.  Dec.  129. 

lease  more  than  four  months  before  13.  Hoskins  v.  Paul,  9  N.  J.  L.  110, 

such  adjudication.    This  case  was  ap-  17  Am.  Dec.  455. 

proved  in  Henderson  v.  Meyer,  225  Note:  15  Ann.  Caa.  388. 

U.  S.  631,  32  S.  Ct.  699,  56  U.  S.  14.  Martin  v.  Black,  9  Paige   (N. 

(L.  ed.)   1233,  which  involved  a  lien  Y.)  641,  38  Am.  Dec.  574. 

obtained  by  a  landlord  under  the  Geor-  16.  See  Executions,  vol.  10,  p.  1271. 

gia  code,  giving  a  general  lien  on  the  16.  Rogers    v.    Dickey,    1    Gilman 

personal   property   of   the   tenant   in  (111.)  636,  41  Am.  Dec.  204  and  note, 

addition  to  the  lien  on  crops  to  date  17.  Beekman  v.  Lansing,  3  Wend, 

from  the  levy  of  a  distress  warrant  on  (N.  Y.)  446,  20  Am.  Deo.  707;  Licht- 

such  property.  enthaler  v.  Thompson,  13  Serg.  &  IL 

As  to  the  effect  of  the  bankruptcy  (Pa.)  157,  15  Am.  Dec  581. 
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previous  to  tl^  removal  of  the  goods  is  not  necessary,  that  since  the 
statute,  in  terms,  does  not  require  it,  to  give  a  construction  to  it  requir- 
ing such  notice  previous  to  a  removal  would,  in  most'  cases,  defeat  the 
very  object  and  intent  of  the  statute,  and  that  therefore  notice,  even 
after  a  sale,  provided  it  be  before  the  money  is  paid  over  to  the  plain- 
tiflF  in  the  execution,  is  good.^*  If,  however,  the  statute  requires  that 
notice  be  given  to  the  sheriff  before  the  chattels  are  removed,  effect 
must  be  given  to  such  requirement.**  Where,  at  the  request  of  the 
surety  for  a  tenant,  the  landlord  refuses  to  assert  his  clairff  for  the 
rent,  an  execution  having  been  levied  on  the  tenant's  property,  it  has 
been  held  that  this  will  relieve  the  tenant  from  liability  for  rent  which 
could  have  been  so  recovered  by  the  landlord,  under  the  general  rule 
that  a  surety  is  discharged  if  the  creditor  having  the  means  of  satis- 
faction actually  or  potentially  in  his  hands  refuses  to  retain  it.*® 

5J2.  Amount  Claimable  Out  of  Proceeds  of  Sheriff's  Sale. — Where 
a  preference  is  given  the  landlord  as  to  aScrued  rents  he  is  entitled 
to  claim  rent  payable  in  advance,  provided  his  claim  does  not  exceed 
the  period  for  which  he  is  given  the  right  to  payment  of  accrued  rent* 
*And  in  this  connection,  it  makes  no  difference  that  no  more  than 
a  month's  rent  was  originally  made  payable  in  advance,  if,  by  force 
of  express  covenants  in  the  lease,  the  whole  rent  becomes  due  and 
payable  in  advance,  upon  the  happening  of  certain  contingencies, 
one  or  more  of  which  have  actually  occurred  before  the  rights  of 
the  execution  creditors  attached.*  Under  the  English  statute  of 
Anne  and  similar  statutes  in  most  jurisdictions  in  this  country  the 
priority  given  the  landlord  is  only  with  respect  to  the  rent  due  ^t 
the  time  of  the  levy.*  In  some  states,  however,  a  different  practice 
was  adopted  and  the  landlord  permitted  to  claim  his  rent  up  to  the 
time  of  the  levy,  though  under  the  terms  of  the  lease  it  was  not  yet 
due,  and  though  the  courts  have  recognized  that  the  wording  of  the 
statute  'did  not  authorize  this  the  practice  has  been  continued  and 
upheld  by  the  courts  on  the  principle  of  stare  decisis.*  The  priority 
given  the  landlord  has  been  held  to  include  only  the  rent  under  the 
lease  under  which  the  tenant  is  holding  at  the  time  of  the  levy  of 

18.  Beekman  v.  Lansing,  3  Wend,  erally  as  to  the  validity  of  provisions 
(N.  Y.)  446,  20  Am.  Dec.  707.  accelerating  time  of  payment  of  rent, 

19.  Note:  20  Am.  Dec.  711.  see  supra,  par.  437. 

20.  Lichtenthaler  v.   Thompson,  13  3.  Note:  15  Am.  Dec.  588. 

V    Serg.  &  R.    (Pa.)    157,  15  Am.  Dec.  4.  Lichtenthaler    v.    Thompson,    13 

581.    See  supra,  par.  439  et  seq.,  as  to  Serg.  ft  R.   (Pa.)   157,  16  Am.  Dec 

the   general    liahility    of   sureties    on  581. 

leases.  Note:  15  Am.  Dec.  588. 

1.  Piatt  V.  Johnson,  168  Pa.  St.  47,  As  to  the  principle  of  stare  decisis 
31  Atl.  935,  47  A.  S.  R.  877.  generally,  see  Courts,  vol.  7,  p.  1000 

2.  Piatt  V.  Johnson,  168  Pa.  St.  47,  et  seq. 
31  Atl.  935,  47  A,  S.  R.  877.     Gen- 
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.the  execution  and  cannot  be  extended  to  unpaid  rein^wbich  accrued 
under  a  prior  lease.*  - 


■».■.' 


Property  of  Third  Persons  Svbject  to  Distress 

533.  In  General. — Ordinarily  the  goods  of  a  stranger  upon  the 
demised  premises  are  at  common  law  liable  to  distress,  and  this  is 
generally  recognized  as  true  in  this  country  except  in  so  far  as  it  has 
been  changed  by  statute.*  Thus  if  a  stranger  sent  his  horse  or  cattle 
on  the  demised  premises  to  pasture,  they  might  bef  immediately  dis- 
trained by  the  landlord ; '  and  the  goods  of  a  subtenant  were  liable 
not  only  for  the  rent  owing  his  lessor,  the  original  lessee,  but  also  for 
the  rent  owing  the  Original  lessor.®  At  common  law  the  husband  is 
entitled  to  all  the  personal  chattels  of  his  wif e,*  and  there  is  no  ques- 
tion but  that  such  chattels  are  subject  to  distress  for  rent  owing  by 
the  husband;  and  in  this  country  it  has  been  held  that  the  Married 
Woman's  Property  Acts  securing  to  a  married  woman  the  right  to  the 
control  and  enjoyment  of  her  personal  property  does  not  itself  exempt 
the  chattels  of  the  wife  from  liability  to  distress  for  rent  owing  by  the 
husband,*®  though  a  husband's  creditors  have  no  general  right  to 
subject  the  wife's  separate  statutory  estate  to  the  payment  of  their 
claims.** 

534.  Exceptions  on  Account  of  Public  Policy  Affecting  Trade  and 
Commerce. — Many  exceptions  to  the  general  rule  that  the  property  of 
a  stranger  found  on  the  demised  premises  are  subject  to  distress  have 
been  recognized  from  an  early  date,  based  upon  necessity  and  public 
utility  to  the  community,  as  also  for  the  benefit  of  trade  and  com- 
merce.**   These  exceptions  are  not  on  account  of  a  special  privilege 

5.  Lichtenthaler    v.    Thompson,    13   512,  1  Smith  Lead.  Cas.  450,  0  Eng. 
Serg.  &  R.   (Pa.)   157,  15  Am.  Dec.   Rul.  Cas.  650. 

581.  Notes :  17  Am.  Dec.  468 ;  1^  A.  S.  R 

6.  In  re.  West  Side  Paper  Co.,  162   720;  9  Eng.  Rnl.  Cas.  669,  674. 

Fed.  110,  89  C.  C.  A.  110, 15  Ann.  Cas.  7.  Hoskins  v.  Paul,  9  N.  J.  L.  110, 

384;  Hadden  v.  Knickerbocker,  70  111.  17  Am.  Dec.  455. 

677,  22  Am.  Rep.  80;  Kellogg  News-  8.  Hessel  v.  Johnson,   142  Pa.   St. 

paper  Co.  v.  Peterson,  162  111.  158,  44  8,  21  Atl.  794,  11  L.R.A.  865. 

N.  E.  411,  53  A.  S.  R.  300;  Trieber  ^ote:  15  Am.  Dec.  544. 

V.  Knabe,  12  Md.  491,  71  Am.  Dec.  9.  See  Husband  and  Wife,  vol.  13, 

607;     Swartz     v.     Gottlieb     Bauem-  p.  1061  et  seq. 

Bchmidt-Straus  Brewing  Co.,  109  Md.  10.  Blanche  v.  Bradford,  38  Pa.  St. 

393,  71  Atl.  854,  16  Ann.  Cas.  1156;  344,  80  Am.  Dee.  489. 

Hoskins  v.  Paul,  9  N.  J.  L.  110,  17  Notes:   80  Am.  Dec.  490;   9  Eng. 

Am.  Dec.  455;  Blanche  v.  Bradford,  Rul.  Cas.  674. 

38  Pa.    St.   344,  80   Am.    Dec.   489;  11.  See   Husband   and   Wipe,   vol. 

Clarke  v.  Millwall  Dock  Co.,  17  Q.  B.  13,  p.  1159  et  seq. 

D.  494,  55  L.  J.  Q.  B.  378,  54  L.  T.  12.  McCreerv    v.    Clafflin,    37    Md. 

N.  S.  814,  34  W.  R.  695,  9  Eng.  Rul.  435,    11    Am.   Rep.   542;    Hoskins   v. 

Cas.  655;  Simpson  v.  Hartopp,  Willes  Paul,  9  N.  J.  L.  110,  17  Am.  Dec.  455; 
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to  the  tenant,  but  for  the  benefit  of  trade  and  commerce,  and  for  the 
purpose  of  protecting  the  owner  of  the  goods.**  Things  belonging 
to  a  third  person,  which  are  on  demised  premises  for  the  purpose  of 
being  wrought  up  or  manufactured  by  the  tenant  in  the  way  of  his 
trade,  are  not  privileged  unless  they  have  been  sent  or  delivered  by 
such  third  person  to  the  tenant  for  that  purpose.  Thus  it  has  been 
held  that  a  ship  under  construction  by  a  shipwright,  the  several 
instalments  of  the  price  of  which  had  been  paid  by  the  owner  as 
certain  specified  parts  of  the  ship  were  completed,  is  not  exempt  from 
distress  because  the  materials  for  the  ship  had  been  furnished  by 
other  persons.**  The  tendency  of  the  courts  in  this  country,  inde- 
pendent of  statute,  is,  it  seems,  against  the  right,  of  distraining  goods 
not  the  property  of  the  tenant,  where  the  interest  of  the  public  and 
trade  and  commerce  are  adversely  affected,**  and  it  has  been  said 
that  there  is  little  reason  to  doubt  that  the  exceptions  will,  in  the  end 
eat  out  the  rule,  and  it  is  not  a  subject  upon  which  it  would  be  wise 
to  draw  refined  distinctions.** 

535.  Exceptions  in  Particular  Cases. — At  common  law  goods  sent 
by  third  persons  to  tradesmen  or  artificers  to  be  wrought  up  or  worked 
upon  in  the  course  of  their  trade  cannot  be  taken  on  distress  for  rent 
owing  by  such  tradesmen.*^  So  goods  of  a  third  person  in  the  hands 
of  a  public  canier  axe  not  subject  to  distress;  **  and  this  is  also  true 
as  to  goods  on  the  premises  of  a  wharfinger.**  So  the  goods  of  a 
transient  guest  such,  as  baggage,  etc.,  while  at  a  public  inn,  are  not 

Howe  Sewing  Mach.  Co.  v.  Sloan,  87  Hartopp,  Willes  512,  1  Smith  Lead. 

Pa.  St.  438,  30  Am.  Rep.  376;  Toung-  Cas.  450,  9  Eng.  Rnl.  Cas.  650. 

blood  V.  Lowry,  2  McCord  L.  (S.  C.)  Note:  9  Eng.  Eul.  Cas.  669,  676. 

39,  13  Am.  Dec.  698;  Simpson  v.  Har-  As    said    by    Lord    Chief    Justice 

topp,  Willes  512,  1  Smith  Lead.  Cas.  Willes:    '^Things  sent  or  delivered  to 

450,-  9  Eng.  Rnl.  Cas.  650 ;  Clarke  v.  a  person  exercising  a  trade  to  be  ear- 

Millwall  Dock  Co.,  17  Q.  B.  D.  494,  ried,  wrought,  or  manufactured  in  the 

55  L.  J.  Q.  B.  378,  54  L.  T.  N.  S.  way  of  his  trade,  as  a  horse  in   a 

814,  34  W.  B.  695,  9  Eng.  Rul.  Cas.  smith's    shop,    materials    sent    to    a 

655.  weaver,  or  cloth  to  a  tailor  to  be  made 

Notes :  17  Am.  Dec.  458 ;  9  Eng.  Rul.  up,  are  privileged  for  the  sake  of  trade 

Cas.  669.  and    commerce,   which    could   not   be 

13.  McCreery  v.  Clafflin,  37  Md..  carried  on  if  such  things  .under  these 
435,  11  Am.  Rep.  542.  circumstances  could  be  distrained  for 

14.  Clark  v.  Millwall  Dock  Co.,  17  rent  due  from  the  person  in  whose 
Q.  B.  D.  494,  55  L.  J.  Q.  B.  378,  54  custody  they  are."  Simpson  v.  Har- 
L.  T.  N.  S.  814,  34  W.  R.  695,  9  Eng.  topp,  Willes  512,  1  Smith  Lead.  Cas. 
Rul.  Cas.  655.  450,  9  Eng.  Rul.  Cas.  650. 

15.  Notes:  17  Am.  Dec.  461;  9  Eng.  18.  McCreery  v.  Claflflin,  37  Md. 
Rul.  Cas.  676.  435,  11  Am.  Rep.  542. 

16.  Howe    Sewing    Mach.    Co.    v.  Note:  9  Eng.  Rul.  Cas.  669. 
Sloan,  87  Pa.  St.  438,  30  Am.  Rep.  19.  McCreery    v.    Clafflin,    37   Md. 
376.  435, 11  Am.  Rep.  542. 

17.  McCreery    v.    Clafflin,    37    Md.  Note:  9  Eng.  Rul.  Cas.  669. 
435,  11   Am.  Rep.   542;   Simpson  v. 
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subject  to  distress  for  rent  owing  by  the  innkeeper,*^  and  it  has  been 
held  in  this  country  that  the  goods  of  an  ordinary  boarder  or  lodger 
are  exempt  from  distress  for  rent  owing  by  the  boarding  house  or 
lodging  house  keeper.^  On  the  other  hand  this  exception  has  been 
denied,  and  it  has  been  expressly  held  that  a  piano  taken  to  a  hotel 
by  a  permanent  boarder  is  not  exempt  from  distress  for  the  rent  owing 
by  the  hotel  keeper.^  Likewise  the  goods  of  a  principal  in  the  store 
of  his  factor  or  commission  merchant  axe  not  liable  to  distress  for 
rent  owing  by  the  factor ;  *  and  this  has  been  held  to  extend  to  mer- 
chandise left  with  a  merchant  or  agent  to  be  sold  on  commission, 
though  he  did  not  hold  himself  out  as  a  general  commission  merchant.^ 
So  goods  sent  to  an  auctioneer  and  on  his  premises  for  the  purpose 
of  sale  cannot  be  taken  on  distress  for  rent  owing  by  him ;  *  and  the 
same  has  been  held  true  as  to  goods  pledged  with  a  pawnbroker  in 
the  way  of  his  trade.*  In  England  it  was  held  in  an  early  case 
(Frances  v.  Wyatt,  3  Burr.  1498)  that  a  coach  and  horses  of  a  third 
person  kept  at  a  livery  stable  were  not  exempt  from  distress,'  but  in 
this  country  at  an  early  date  it  was  decided  that  a  horse  sent  to  a 
livery  stable  keeper  to  be  kept  and  cared  for  could  not  be  taken  for 
rent  owing  by  the  livery  stable  keeper.  This  decision  was  placed  on 
the  ground  of  public  necessity  due  to  the  peculiar  conditions  in  this 
country,  and  was  said  to  be  governed  by  the  same  rule  as  applied  to 
innkeepers.® 

536.  Statutory  Modification  of  Common  Law  Rule. — ^In  England 
statutes  ha^ve  to  a  limited  extent  exempted  property  of  third  persons 
from  liability  for  distress,*  and  in  this  country  in  a  number  of  juris- 
>dictions,  the  landlord's  right  to  distrain  has  been  expressly  restricted 
to  the  property  of  the  tenant.*^  Under  such  a  statute,  if  there  has  been 
a  bona  fide  sale  by  a  tenant  of  his  property  accompanied  by  a  delivery, 

20.  Youngblood  v.  Lowry,  2  McCord  6.  McCreery    v.    Clafflin,    37    Md. 

L.  (S.  C.)  39,  13  Am.  Dec.  698.  435,  11  Am.  Rep.  542. 

Note :  17  Am.  Dec.  459.  Note :  9  Eng.  Rul.  Cas.  669,  676. 

1.  Note:  9  Eng.  Rul.  Cas.  675.  6.  Note:  9  Eng.  Rul.  Cas.  669. 

2.  Trieber  v.  Knabe,  12  Md.  491,  71  7.  Hoskins  v.  Paul,  9  N.  J.  L.  110, 
Am.  Dee.  607.  17  Am.  Dec.  455  and  note. 

Note:  9  Eng.  Rul.  Cas.  674.  8.  Youngblood  v.  Lowiy,  2  McGord 

As    to    the    distinction    between    a  L.  (S.  C.)  39,  13  Am.  Dec.  698. 

transient  guest  and  a  boarder,  see  Inn-  Notes :  17  Am.  Dec.  460 ;  9  Eng.  Bui. 

KEEPERS,  vol.  14,  p.  499  et  seq.  Cas.  676. 

3.  McCreery  v.  Clafflin,  37  Md.  9.  Note:  9  Eng.  Rul.  Cas.  672  et 
435,  11  Am.  Rep.  542.  seq. 

Note:  9  Eng.  Rul.  Cas.  669,  676.  10.  Hadden    v.    Knickerbocker,    70 

4.  Howe  Sewing  Mach.  Co.  v.  Sloan,  111.  677,  22  Am.  Rep.  80 ;  Hall  v. 
87  Pa.  St.  438,  30  Am.  Rep.  376;  Amos,  5  T.  B.  Hon.  (Ky.)  89,  17  Am. 
Brown  v.  Staekhouse,  155  Pa.  St.  582,  Dec.  42;  Hoskins  v.  Paul,  9  N.  J.  L. 
26  Atl.  669,  35  A.  S.  R.  908  (piano  110,  17  Am.  Dec.  455. 

left  with  agent  for  sale  on  commis-       Note:  16  Ann.  Cas.  116L 
sion ) . 
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actual  or  symbolical,  though  the  property  has  not  been  removed  from 
the  demised  premises,  it  cannot  thereafter  be  subjected  to  distress  foi 
the  rent  owing  by  the  tenant.^^  On  the  other  hand  it  has  been  held 
that  a  general  statute  prohibiting  the  taking  on  distress  of  the  property 
of  any  other  person  than  the  tenant  does  not  relieve  from  liability 
property  which  the  tenant  had  transferred  to  an  assignee  for  the 
benefit  of  creditors  and  which  still  remained  on  the  premises.  The 
reason  given  for  this  view  is  that  the  evil  to  be  corrected  by  the  statute 
was  the  injustice  of  seizing  the  property  of  a  stranger,  when  it  hap- 
pened to  be  brought  on  some  lawful  occasion  and  for  some  lawful 
purpose  upon  the  premises,  and  applying  it  to  the  payment  of  a  debt 
of  the  tenant,  and  that  there  is  no  such  injustice  in  taking  the  prop- 
erty of  the  tenant,  which  may  have  been  on  the  premises  during  the 
whole  period  of  the  demise,  and  up  to  the  moment  of  seizure,  though 
a  short  time  before  placed  by  him  in  a  course  of  application  to  the 
payment  of  his  debts.**  Under  a  statute  exempting  the  property  of 
persons  other  than  the  tenant  from  liability,  the  property  of  a  sub- 
tenant cannot  be  taken  for  rent  owing  by  the  original  lessee,*'  but 
it  has  been  held  that  an  assignee  of  a  term  is  in  the  position  of  a 
tenant  to  the  original  lessor,  and  such  a  statute  will  not  exempt  his 
property  from  distress,  and  that  this  is  true  though  the  instrument 
under  which  the  assignee  claims  is  in  the  form  of  a  sublease,  if  it 
operates  in  law  as  an  assignment  by  reason  of  its  passing  the  entire 
interest  of  the  original  lessee  in  the  term.**  A  statute  exempting 
the  property  of  third  persons  found  on  the  demised  premises  does  not 
in  any  way  affect  the  liability  to  distress  of  the  property  of  one  of 
several  joint  lessees.  Thus  under  such  a  statute  it  has  been  held 
that  in  case  of  the  lease  of  a  fulling  mill  to  joint  lessees  the  cloth  of 
one  lessee  sent  to  the  mill  to  be  finished  is  still  subject  to  distress.*^ 

537.  Liability  of  Tenant  to  Third  Person. — As  a  general  rule  if 
the  goods  of  a  stranger  are  distrained  for  rent  owing  by  a  tenant,  he 
is  entitled  to  recover  of  the  tenant  his  resulting  damages,  or  where 
he  pays  the  rent  in  order  to  reclaim  his  goods  he  may  maintain 
assumpsit  for  money  paid  to  the  use  of  the  tenant,  this  liability  of 
the  tenant  arising  out  of  his  duty  to  protect  the  {)roperty  of  third 
persons  from  seizure  for  rent  owing  by  him.**    And  where  a  tenant 

11.  Kellogg  Newspaper  Co.  v.  Pe-  14.  Sexton  v.  Chicago  Storage  Co., 
terson,  162  lU.  158,  44  N.  E.  411,  53  129  111.  318,  21  N.  E.  920,  16  A.  S.  R. 
A.  S.  R.  300.  274.     See  supra,  par.  320,  as  to  the 

12.  Hoskins  v.  Paul,  9  N.  J.  L.  110,  general  distinction  between  assign- 
17  Am.  Dec.  455.    See  Assignments  ments  and  subleases. 

FOB   Bknbfit   of   Creditors,   vol.   2,       15.  Hoskins  v.  Paul,  9  N.  J.  L.  110, 

p.  706  et  seq.,  as  to  the  general  rights  17  Am.  Dec.  455. 

of  such  an  assignee.  16.  Swartz       v.       Qottlieb-Bauem- 

13.  Sexton  v.  Chicago  Storage  Co.,  schmidt-Straus  Brewing  Co.,  109  Md. 
129  111.  318,  21  N.  E.  920,  16  A.  S.  R.  393,  71  Atl.  854, 16  Ann.  Cas.  1166, 
274.  Note:  16  Ann.  Cas.  1160. 
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wrongfully  refused  to  permit  the  owner  to  remove  his  property  from 
the  demised  premises  and  in  consequence  thereof  it  was  taken  on  a 
distress  warrant  for  rent  owing  by  the  tenant  and  sold,  the  tenant 
was  held  liable  to  the  owner  in  trover.^' 

Place  of  Distraining 

538.  Common  Law  Rule. — At  common  law  a  distress  for  rent  can 
be  levied  only  upon  property  while  on  the  demised  premises ;  after  the 
property  has  been  removed  the  right  to  distrain  thereon  is  lost,*®  and 
if  the  tenant  fraudulently  removed  his  property  and  effects  from  the 
demised  premises,  either  before  or  after  the  rent  became  due,  the 
landlord  could  not  follow  and  seize  them,  unless  they  were  removed 
by  the  tenant  after  the  landlord  had  actually  come  to  distrain,  and 
had  view  of  the  goods  on  the  premises.*'**  As  rent  cannot  issue  out  of 
a  mere  easement,  or  incorporeal  hereditament,  upon  the  demise  of 
a  room,  with  a  right  of  common  passage  along  an  entry  leading  from 
such  room  into  the  public  street,  it  has  been  held  that  the  landlord 
could  not  seize  goods  of  the  tenant  kept  in  such  common  passage.** 

539.  Statutory  Modification  Generally. — The  English  statute  of  11 
Oeo.  II,  c.  19,  authorized  the  landlord  under  certain  circumstances 
to  follow  property  removed  by  the  tenant  from  the  demised  premises 
and  to  levy  the  distress  upon  such  property  off  the  premises  if  levied 
within  a  specified  time,  and  similar  statutes  have  been  enacted  in 
some  jurisdictions  in  this  country.*  The  right  has  even  been  extended 
by  some  statutes  to  property  irrespective  of  whether  it  was  ever  upon 
the  demised  premises,  though  usually  the  property  must  be  found 
in  the  county  in  which  the  demised  premises  are  situated.*  The 
English  statute  above  mentioned  does  not  extend  the  statute  of  8  Anne, 
c.  14,  so  as  to  authorize  a  landlord  to  follow  property  removed  from 
the  demised  premises  and  distrain  thereon  after  the  tenancy  has 
expired ;  •  but  in  this  country  it  has  been  held  otherwise  and  the 

17.  Swartz  v.  Gottlieb-Bauem-  20.  Wolcott  v.  Ashenfelter,  5  N.  M. 
schmidt-Straus  Brewing  Co.,  109  Md.  442,  23  Pac.  780,  8  L.R.A.  691.  See 
393,  71  Atl.  854,  16  Ann.  Gas,  1156.  supra,  par.  202  et  seq.,  as  to  what 
See  generally,  Trover,  as  to  what  con-  appurtenances-  and  easements  pass 
stitutes  a  conversion.  under  leases. 

18.  Hadden  v.  Knickerbocker,  70  1.  Iladden  v.  Knickerbocker,  70 
111.  677,  22  Am.  Rep.  80;  Kellogg  111.  677,  22  Am.  Rep.  80;  Meyer  v. 
Newspaper  Co.  v.  Peterson,  162  III.  Gaertner,  106  Ky.  481,  50  S.  W.  971, 
158,  44  N.  E.  411,  53  A.  S.  R.  300;  45  L.R.A.  513;  Martin  v.  Black,  9 
Wolcott  V.  Ashenfelter,  5  N.  M.  442,  Paige  (N.  Y.)  641,  38  Am.  Dec.  574. 
23  Pac.  780,  8  L.R.A.  691;  Martin  v.  Notes:  38  Am.  Dec.  576;  9  Eng. 
Black,  9  Paigfr  (N.  Y.)  641,  38  Am.  Rul.  Gas.  650. 

Dec.  574;  Rinchey  v.  Stryker,  28  N.  Y.  2.  Owens  v.  Wilson,  58  Fla.  335,  50 
45,  84  Am.  Dec.  324.  So.  674,  138  A.  S.  R.  117,  19  Ann. 

19.  Wolcott  V.  Ashenfelter,  5  N.  M.    Cas.  267. 

442,  23  Pac.  780,  8  L.R.A.  691.  3.  Grav  v.  Stait,  11  Q.  B.  D.  668, 
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landlord  has  been  .permitted  to  follow  property  removed  from  the 
premises  and  levy  his  distress  after  the  termination  of  the  tenancy,^ 
and  under  a  statute  giving  him  the  general  right  to  distrain  upon 
property  irrespective  of  its  having  been  on  the  demised  premises,  the 
right  so  to  distrain  has  been  held  not  to  be  affected  by  the  termina- 
tion of  the  tenancy.* 

540.  Time  and  Intent  of  Removal. — ^Under  the  terms  of  the  statutes 
directed  against  property  removed  from  the  premises  it  is  only  where 
the  goods  are  removed  after  the  rent  became  due  that  they  may  be 
followed,*  but  it  is  held  that  if  the  removal  is  upon  the  day  the  rent 
becomes  due,  though  the  tenant  has  the  whole  of  that  day  to  mak6 
payment  before  proceeding  by  distress  or  otherwise  can  be  instituted 
against  him,'  the  rent  is  to  be  deemed  due  within  the  meaning  oi 
the  statute  so  as  to  authorize  the  landlord  to  follow  the  property 
removed.®  It  is  generally  held  that  it  must  be  shown  that  the  prop- 
erty was  secretly  or  fraudulently  removed  to  entitle  the  landlord  to 
follow  it;  •  but  if  the  removal  is  "fraudulent"  it  is  not  necessary,  to 
bring  the  case  within  the  statute,  that  the  removal  should  be  also 
"clandestine,"  and  although  the  removal  be  done  openly,  it  is  a 
question  for  the  jury  whether  it  was  done  for  the  purpose  of  depriving 
the  landlord  of  his  remedy  by  distress,  and,  if  so,  it  is  fraudulent.^® 

541.  Ownership  of  and  by  Whom  Property  Removed. — The  stat- 
utes authorizing  the  landlord  to  pursue  property  carried  off  the 
demised  •  premises,  and  to  seize  it  within  a  specified  time,  is  in 
terms  confined  to  goods  which  belonged  to  the  tenant  at  the  time  of 
such  removal  and  does  not  apply  to  the  goods  of  a  third  person  though 
while  upon  the  premises  they  were  subject  to  distress.*^  So  where 
the  tenant  sells  property  which  is  removed  from  the  premises  by  the 
purchaser,  it  cannot  be  followed  by  the  landlord,^^  and  this  has  been 

52  L.  J.  Q.  B.  412,  49  L.  T.  N.  S.  RuL  Gas.  649;  15  Eng.  Rul.  Gas.  615. 

288,  31  W.  R.  662,  9  Eng.  Rul.  Gas.  7.  See  supra,  par.  436,  as  to  time  of 

643.  payment;  and  supra,  par.  523,  as  to 

Note :  15  Eng.  Rul.  Gas.  615.  the  necessity  for  rent  being  in  arrean. 

See  infra,  par.  544,  as  regards  the  8.  Dibble  v.  Bowater,  2  El.  &  BL 

effect  of  the  termination  of  the  ten-  564,  75  E.  G.  L.  563,  17  Jur.  1054,  22 

ancy  on  the  right  of  distress.  '  L.  J.  Q.  B.  396,  15  Eng.  Rul.  Gas.  606. 

4.  Note:  9  Eng.  Rul.  Gas.  650.  Note:  9  Eng.  Rul.'  Gas.  649. 

6.  Owens  v.  Wilson,  58  Fla.  335,  50  9.  Gray  v.  Stait,  11  Q.  B.  D.  668, 

So.  674,  138  A.  S.  R.  117,  19  Ann.  52  L.  J.  Q.  B.  412,  49  L.  T.  N.  S.  288, 

Gas.  267.  31  W.  R.  662,  9  Eng.  Rul.  Gas.  643. 

6.  Dibble  v.  Bowater,  2  El.  &  BL  Note:  38  Am.  Dec.  576. 

564,  75  E.  G.  L.  563,  17  Jur.  1054,  10.  Note:  9  Eng.  Rul.  Gas.  649. 

22  L.  J.  Q.  B.  396,  15  Eng.  Rul.  Gas.  11.  Martin  v.  Black,  9  Paige  (N.  Y.) 

606;  Gray  v.  Stait,  11  Q.  B.  D.  668,  641,  38  Am.  Dec.  574. 

52  L.  J.  Q.  B.  412,  49  L.  T.  N.  S.  288,  Notes :   38  Am.  Dec.  577 ;  9  Eng. 

31  W.  R.  662,  9  Eng.  Rul.  Gas.  643.  Rul.  Gas.  649. 

Notes:  38  Am.  Dec.  576;  9  Eng.  12.  Hadden    v.    Knickerbocker,    70 
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held  to  be  true  though  the  purchaser  at  the  time  of  the  purchase  and 
removal  knew  that  rent  was  in  arrears.**  If,  however,  the  ^e  by  the 
tenant  is  fraudulent  it  seems  that  the  landlord  may  follow  the  prop- 
erty.** If  the  landlord  suffers  the  property  to  be  removed  by  the 
assignee  of  an  insolvent  or  bankrupt  tenant,  previous  to  his  exercising 
the  right  to  distrain,  he  loses  his  remedy,  by  distress,  and  can  only 
come  in  ratably  with  other  creditors  for  the  amount  due  for  rent, 
even  though  the  right  to  distrain  would  have  existed  if  the  property 
had  remained  on  the  premises.**  So,  it  has  been  held,  if  a  receiver 
appointed  for  a  tenant,  without  having  accepted  the  term,  removes  the 
property,  the  landlord  cannot  follow  it  and  levy  his  distress  thereon ;  *• 
if,  however,  the  receiver  had  accepted  the  term  before  his  removal 
of  the  property  from  the  premises,  the  statute  may,  it  seems,  apply, 
as  according  to  some  of  the  authorities  by  the  acceptance  of  the  term 
he  becomes  an  assignee  of  the  term  and  the  tenant  of  the  landlord, 
and  his  removal  of  the  property  will  fall  within  the  statute  as  a 
removal  by  a  tenant  of  his  goods.*^ 

Waiver  or  Loss  of  Right  of  Distress 

542.  In  General. — ^A  landlord,  by  a  provision  in  the  lease,  may 
expressly  waive  his  right,  to  distrain.**  As  the  right  exists  only  in 
regard  to  rent  due  and  in  arrears,  anything  which  will  discharge  tht 
tenant  from  liability  will  defeat  the  landlord's  right  to  distrain.** 
After  a  landlord's  title  has  terminated  he  cannot  distrain  at  common 
law,^  80  that  where  a  tenant  for  a  term  of  years  has  underlet  he  cannot 
distrain  after  his  own  term  has  expired.*  Ordinarily  there  must  hd 
a  reversion  in  the  landlord  in  order  to  give  him  a  right  to  distrain, 
and  therefore  if  he  has  transferred  his  entire  reversion  he  cannot 
thereafter  distrain.*    As  heretofore  shown,  if  a  lessee  transfers  his 

HI.  677,  22  Am,  Rep.  80;  Martin  v.  par.  352,  as  to  the  liability  of  assignee 

Blaek,  9  Paige  (N.  Y.)  641,  38  Am.  for  rent  generally. 

Dec.  574.  18.  Note:  15  Am.  Dee.  587. 

IS.  Hadden    v.    Knickerbooka,    70  19.  Neale  v.  Mackenzie,  1  M.  &  W. 

III.  677,  22  Am.  Rep.  80.  746,  2  Gale  174,  6  L.  J.  Exch.  263,  15 

14.  Hadden    v.    Knickerbocker,    70  Eng.  Rul.  Gas.  359. 

Hi.  677,  22  Am.  Rep.  80.    See  also  Note:  15  Am.  Dec.  587. 

Uinchey  v.  Stryker,  28  N.  Y.  45,  84  20.  Ldchtenthaler  v.   Thompson,  13 

Am.  Dec.  324.  S6rg.  ft  R.   (Pa.)   157,  15  Am.  Dec. 

15.  Martin  v.  Black,  9  Paige   (N.  58L 

Y.)  641,  38  Am.  Deo.  574.    See  supra,  1.  Note:  9  Eng.  Rul.  Cas.  622. 

par.  53O9  as  to  the  right  to  distrain  2.  Hutsell  v.  Paris  Deposit  Bank, 

property  in  the  hands  of  assignee  or  102  Ky.  410,  43  S.  W.  469,  39  L.R.A. 

trustee  in  insolvency  or  bankruptcy.  403;  Hessel  v.  Johnson,  129  Pa.  St. 

16.  Martin  v.  Biat.c,  9  Paige    (N.  173,  18  Atl.  754,  15  A.  S.  R.  716,  5 
Y.)  641,  38  Am.  Dec.  574.  L.R.A.  851;  Hessel  v.  Johnson,  142 

17.  Martin  v.  Black,  9  Paige   (N.  Pa.  St.  8,  21  Atl.  794,  11  L.R.A.  855; 
Y.)  641,  38  Am,  Deo.  674.    See  supra,  Brown  v.  Metropolitan  Counties  Lifii 
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entire  interest  in  the  term,  though  the  transfer  is  by  an  instrument 
in  the  form  of  a  lease,  this  in  legal  contemplation  is  an  assignment,* 
and  he  has  no  right  to  distrain  for  so-called  rent  agreed  to  be  paid  to 
him  by  his  assignee.*  A  valid  tender  of  the  rent  takes  away  the  right, 
even  after  the  distress  is  levied,  so  that  the  landlord  cannot  as  a  gen- 
eral rule  proceed  thereunder;  ^  thus  at  common  law  where  a  sufficient 
»um  is  tendered,  an  action  of  detinue  will  lie  if  the  tender  is  made 
before  the  impounding,  though  not,  it  seems,  if  the  tender  is  not 
made  before  the  impounding.  • 

543.  Taking  Note  or  Other  Security  for  Rent. — As  rent  is  a  higher 
security  than  any  simple  contract,  the  power  to  make  that  security 
effective  by  levying  a  distress  is  not  waived  or  lost  by  taking  as  col- 
lateral security  a  promissory  note,  or  bond,  or  a  note  and  chattel 
mortgage,  or  a  bond  and  warrant  of  attorney,'  and  the  fact  that  the 
landlord  has  recovered  a  judgment  in  an  action  at  law  for  the  rent 
does  not,  it  seems,  extinguish  his  right  to  distrain,®  If  the  taking  of 
a  tenant's  note  for  rent  accrued  operates  as  an  extension  of  the  time 
of  payment,  though  it  will  not  extinguish  absolutely  the  right  of  dis- 
tress, it  will  suspend  it  until  the  maturity  of  the  note ;  •  and  while  in 
England  it  has  been  held  that  there  is  no  presumption  of  an  agree- 
ment to  extend  the  time  of  payment  where  a  tenant  gives  his  negotiable 
note  for  accrued  rent,  so  as  to  suspend  the  pght  to  distrain  imtil  the 
maturity  of  the  note,**  it  has  been  held  in  this  country  that  such  an 
agreement  will  be  presumed,  and  the  right  to  distrain  will  be  sus- 
pended until  the  maturity  of  the  note.** 

544.  Expiration  of  Term  or  Termination  of.  Relation  of  Landlord 
and  Tenant. — ^At  common  law  the  landlord's  right  to  distrain  is 
required  to  be  exercised  during  the  term ;  it  cannot  be  exercised  after 
the  term  expires  even  though  the  tenant  holds  over.**  Still  in  Eng- 
land it  has  been  held  that  a  custom  that  a  tenant  may  leave  his  away 
going  crops  in  the  barns,  etc.,  for  a  certain  time  «^ter  the  lease  has 

Afisnr.  See,  1  El.  &  EL  832,  102  E.  v.  Lucas,  24  W.  Va.  493,  49  Am.  Rep. 

C.  L.  832,  28  L.  J.  Q.  B.  236,  9  Eng.  277. 

Rul.  Gas.  610.  10.  Hombrooks  v.  Lucas,  24  W.  Va. 

Not^:  15  Am.  Dec.  586;  19  Ann.  493, '49  Am.  Rep.  277   (referring  to 

Cas.  268;  9  Eng.  Rul.  Gas.  614,  622.  English  authority). 

3.  See  supra,  par.  320.  11.  Hombrooks  v.  Lucas,  24  W.  Va. 

4.  Notes :  15  Am.  Dec  586 ;  9  Eng.  493,  47  Am.  Rep.  277.    See  Payment 
Rul.  Gas.  622.  as  to  when  the  giving  of  a  note  or 

5.  Note:  15  Am.  Dec.  587.  other  obligation   operates   as   a   pay- 

6.  Note:  9  Eng.  Rul.  Cas.  308.  'rent   or  satisfaction  of  the  original 

7.  Notes:    15    Am.    Dec.    587;    35  debt  or  extension  of  the  time  of  pay- 
L.R.A.(N.S.)  106.  ment. 

8.  Bantleion  v.  Smith,  2  Bin.  (Pa.)  12.  Wolcott  v.  Ashenfelter,  5  N.  M. 
146,  4  Am.  Dec.  430.  442,  23  Pac.  780,  8  L.R.A.  691;  Lich- 

Note:  15  Am.  Dec.  587.  tenthaler  v.  Thompson,  13  Serg.  &  R. 

9.  Fiske  v.  Judge,  2  Speers  L.  (S.    (Pa.)  157,  15  Am.  Dec.  581;  Ghray  v. 
G.)  436.  42  Am.  Dec.  382;  Hornbrooks   Stait,  11  Q.  B.  D.  668,  52  L.  J.  Q.  B. 

1022 


16  B.  C.  L.        LANDLORD  AND  TENANT  §  644 

expired  and  he  has  quitted  the  premises,  is  good,  and  that  the  exercise 
of  this  right  is  such  a  continuance  of  the  tenant's  interest' as  will 
entitle  the  landlord  to  distrain  on  the  property  so  left,  independent 
of  the  statute  of  8  Anne,  c.  14.*'  It  is  held  that  ordinarily  where  a 
tenant  for  a  year  holds  over  without  any  express  agreement  as  to  the 
rent  for  the  second  year,  the  law  usually  implies  an  agreement  by 
him  to  pay  the  same  rent,^*  and  that  therefore  the  landlord  may 
distrain  for  such  rent;**  still  it  has  been  held  that  no  such  agree- 
ment can  be  implied  where  the  lease  contains  many  collateral  agree- 
ments on  the  part  of  both  parties  which  were  to  be  performed  in  the 
first  year  only,  and  therefore,  there  being  no  agreement  for  a  certain 
rent  for  the  second  year,  the  landlord  cannot  distrain  for  the  rent 
for  such  second  year.*'  And  there  is  authority  to  the  effect  that  a 
holding  over  after  the  expiration  of  a  term  for  years  may  operate 
as  an  enlargement  of  the  original  demise  so  as  to  enable  the  landlord 
to  distrain  for  all  rents  accrued  both  under  the  original  lease  as  well 
as  during  the  holding  over ;  and  that  where  the  property  distrained  is 
taken  from  him  by  a  writ  of  replevin  he  may  in  one  avowry  acknowl- 
edge the  taking  for  the  whole  period  of  the  .tenant's  occupancy  as  on 
an  entire  lease.*'  The  statute  of  8  Anne,  c.  14,  extends  the  right  to 
distrain  for  six  months  after  the  termination  of  the  lease  and  a  similar 
right  exists  in  some  jurisdictions  in  this  country  either  by  adoption 
or  express  statutory  enactment ;  ^^  and  under  a  statute  giving  in 
general  terms  a  right  to  distrain  to  any  person  to  whom  rent  is  due, 
the  right  to  distrain  after  the  termination  of  the  relation  of  landlord 
and  tenant  has  been  sustained,  where  the  relation  existed  at  the  time 
the  right  of  action  accrued.**  In  England  it  is  held  that  the  statute 
of  11  Geo.  II,  c.  19,  authorizing  the  landlord  to  follow  property 
fraudulently  removed  from  the  demised  premises  after  rent  accrued, 
does  not  extend  the  power  under  the  statute  of  8  Anne,  c.  14,  so  as 
to  authorize  a  distraint  on  property  removed  from  the  demised  prem- 
ises after  the  tenancy  has  come  to  an  end.*^ 

412,  49  L.  T.  N.  S.  288,  31  W.  B.  662,  847,  referring  to  and  explaining  early 

9  Eng.  Rul.  Cas.  643.  New  York  cases. 

Notes:  15  Am.  Dec.  586;  19  Ann.  Note:  25  L.R.A.(N.S.)  851. 

Cas.  268;  9  Eng.  Rul.  Cas.  608,  609;  18.  Lichtenthaler  v.   Thompson,   13 

15  Eng.  Rul.  Cas.  671.  Serg.  &  R.   (Pa.)   157,  15  Am.  Dec. 

13.  Beavan  v.  Delahay,  1  H.  Bl.  5,  581. 

2  Rev.  Rep.  696,  15 'Eng.  Rul.  Cas.  Notes:   15   Am.   Dec.  586;   9   Eng. 

586.                    .  Rul.  Cas.  COB. 

14.  See  infra,  par.  681  et  seq.,  as  to  19.  Owens  v.  Wilson,  58  Fla.  335, 
the  effect  of  holding  over  generaUy.  50  So.  674,  138  A.  S.  R.  117, 19  Ann. 

15.  Note :  15  Am.  Dec.  587.  Cas.  267. 

16.  Diller  v.  Roberts,  13  Serg.  &  R.  Note:  19  Ann.  Cas.  268. 

(Pa.)  60,  15  Am.  Dec.  578.  20.  Gray  v.  Stait,  11  Q.  B.  D.  668, 

17.  Kennedy  v.  New  York,  196  N.   52  L.  J.  Q.  B.  412,  49  L.  T.  N.  S.  288, 
Y.  19,  89  N.  E.  360,  25  L.R.A.(N.S.)    31  W.  R.  662,  9  Eng.  Rul.  Cas.  643. 
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545.  Eviction,  Forfeiture  and  Surrender. — Total  or  partial  eviction 
by  the  landlord  relieves  the  tenant  as  a  general  rule  from  liability 
for  all  subsequently  accruing  rents/  and  of  course  after  such  an 
eviction  the  landlord  cannot  distrain  for  such  rents.'  So  a  total 
eviction  by  a  title  paramount  relieves  the  tenant  from  liability  for 
rents  thereafter  accruing,'  and  the  landlord  therefore  cannot  distrain 
for  such  rents,  though  the  tenant  may  attorn  to  the  owner  of  the 
paramount  tiUe  and  remain  in  possession  under  him.*  In  case,  how- 
ever,  of  a  partial  eviction  by  a  title  paramount  the  rent  to  accrue  is 
apportionable,^  and  the  landlord  may  distrain  for  a  proportionate 
part.*  Reserving  a  right  to  re-enter  on  nonpayment  of  the  rent  does 
not  waive  the  right  to  distrain ; '  where,  however,  a  landlord  exercises 
his  election  to  declare  a  forfeiture  under  the  terms  of  the  lease,  the 
relation  of  landlord  and  tenant  is  severed  and  the  right  to  distrain 
is  gone.®  Where  there  is  a  surrender  of  the  term,  though  this  does 
not  relieve  the  tenant  from  liability  for  rents  theretofore  accrued,* 
at  common  law  his  right  to  distrain  therefor  is  lost ;  ^®  but  if  the 
distress  was  made  before  the  surrender  it  is  not  affected  thereby.** 
Ordinarily,  if  the  landlord  accepts  a  surrender  of  a  part  of  the  demised 
premises,  the  rent  is  apportioned,  and  the  tenant  remains  liable  for 
a  proportionate  amount  of  the  rent  to  accrue,**  and  the  landlord 
may  distrain  therefor.** 

546.  Successive  Distraints. — ^At  common  law  a  landlord  cannot 
ordinarily  levy  twice  for  the  same  rent  and  if  he  levies  for  too  small 
a  sum  it  is  his  own  fault,  and  he  cannot  repair  it  by  a  second  levy.** 
But  if  there  has  been  some  mistake  as  to  the  value  of  the  goods  taken 
under  the  first  distress,  and  the  landlord  fairly  supposed  the  distress 
to  be  of  the  proper  value  at  the  time  of  levying  the  first  distress,  and 
he  afterwards  finds  it  to  be  insufficient,  he  may  then  distrain  for  the 
remainder.**  Likewise  it  is  the  general  rule  at  common  law  that  the 
abandonment  of  one  sufficient  levy  constitutes  a  bar  to  a  second  levy 
for  the  same  rent.**    This  rule  is  subject,  however,  to  the  exception 

1.  See  supra,  par.  461.  8.  Note:  15  Am.  Dec.  586. 

2.  Neale  v.  Mackenzie,  1  M.  &  W.       9.  See  supra,  par.  484. 

747,  2  Gale  174,  6  L.  J,  Exch.  263,  15  10.  Notes:    15    Am.   Dec.    586;    19 

Eng.  Rul.  Cas.  359.  Ann.  Cas.  268. 

Note:  15  Am.  Dec.  586.  11.  Notes:    15   Am.   Dec.   586;    19 

3.  See  supra,  par.  458.  Ann.  Cas.  268.  . 

4.  Note*.  15  Am.  Dec.  586.  12.  bee  supra,  par.  486. 

5.  Stc  supra,  pai.  464.  13.  Note:  15  Am.  Dec.  586. 

6.  Neale  v.  Mackenzie,  1  M.  &  W.  14.  Grunnell    v.    Welch,    [1905]    3 
747,  2  Gale  174,  6  L.  J.  Exch.  263,  K.  B.  (Eng;)  650,  3  Ann.  Cas.  819. 
15  Eng.  Rul.  Cas.  359.  Note :  3  Ann.  Cas.  821. 

Note:  15  Am.  Dec.  586.  15.  Note:  3  Ann.  Cas.  821. 

7.  Note:  15  Am.  Dec.  587.  See  in-  16.  Wickham  v.  Richmond  vStandari 
frd,  par,  631  et  seq.,  as  to  forfeitures  Steele,  etc.,  Co.,  107  Va.  44,  57  S.  E, 
generaUy.  647,   11   L.R.A.(N.S.)    836;   Graanf* 
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that,  for  justifiable  cause,  the  landlord  may  abandon  the  first  distress 
and  distrain  again  for  the  same  rent ;  ^'  and  if  the  first  distress  is 
withdrawn  at  the  request  of  the  tenant  under  an  arrangement  with, 
which  he  did  not  comply,  a  second  distress  may  be  levied.*^  It  has 
been  held  in  a  recent  case  decided  under  the  modern  statutes  giving 
distress  for  rent  the  character  of  a  judicial  proceeding  and  thoroughly 
safeguarding  the  rights  of  tenants  that  the  abandonment  of  the  levy 
of  a  distress  warrant  is  not  a  bar  to  a  second  levy  for  the  same  rent, 
where  the  chattels  levied  on  were  not  removed  from  the  premises, 
and  the  levy  was  abandoned  because  of  uncertainty  whether  the  war- 
rant did  not  include  rent  for  a  longer  period  than  under  the  cirpum- 
stances  could  be  claimed. ^*  The  burden  of  showing  that  circumstances 
justify  a  second  distress  is  on  the  landlord.**^  If  the  first  distress  is 
void  it  does  not  affect  the  right  to  make  a  second  levy.^  Thus  where 
a  bailiff  in  levying  the  distress  forcibly  breaks  in  the  front  door  of 
the  tenant's  house  and  seizes  his  furniture,  but  before  selling  it  leaves 
the  house  for  a  few  hours,  and,  on  being  refused  admission  on  his. 
return,  makes  no  attempt  to  resume  possession  of  the  furniture,  the 
proceedings  constitute  a  trespass  ab  initio  on  account  of  the  forcible 
entry,  and  the  distress  being  void  a  second  distress  will  lie  for  the 
same  rent;  in  such  a  case  the  landlord  is  not  estopped  in  justification 
of  the  second  distress  from  setting  up  the  void  character  of  the  first 
levy  on  the  ground  that  he  is  thereby  permitted  to  take  advantage 
of  his  own  wrong.*  Though  several  instalments  of  rent  have  accrued 
it  seems  that  several  distresses  may  be  levied  for  each  instalment.  A 
distress  levied  for  an  earlier  instalment  is  not  a  bar  to  a  second  distress 
for  another  instalment  though  they  both  accrued  under  the  same  lease 
and  the  second  instalment  was  due  at  the  time  of  the  levy  of  the 
first  distress  and  could  have  been  included  therein.* 

Procedure  for  Distress 

547.  In  General. — ^At  common  law  the  landlord  could  himself  dis- 
train or  employ  a  bailiff  or  servant  to  do  so  for  him,*  and  the  warrant 

V.  Welch,  [1905]  2  K.  B.  (Eng.)  650,  2.  GrunneU  v.  Welch,  [1905]  2  K. 

3  Ann.  Cas.  819.  B.  (Eng.)  650,  3  Ann.  Cas.  819. 

Note :  3  Ann.  Cas.  82L             .  3.  Note :  3  Ann.  Cas.  821.    The  rule, 

17.  Wickham  v.  Richmond  Stand-  however,  is  different  in  actions  for 
ard  Steele,  etc.,  Co.,  107  Va.  44,  57  rent.  The  rule  in  such  a  case  is  that 
S.  E.  647,  11  L.R.A.(N.S.)  836.  the  landlord  must  include  in  his  action 

18.  Note:  3  Ann.  Cas.  821.  all  instalments  of  rent  accrued  at  the 

19.  Wickham   v.    Richmond   Stand-  time  of  the  commencement  of  the  ac- 
ard  Steele,  etc.,  Co.,  107  Va.  44,  57  tion;  otherwise  the  action  for  one  in 
S.  E.  647,  11  L.R.A.(N.S.)   836.  stiilment   is    a    bar    to    a    subsequent 

20.  Note:  3  Ann.  Cas.  821.  action  for  a  different  instalment.    See 
1.  GrunneU  v.  Welch,  [1905]  2  K.  supra,  par.  516. 

B.   (Eng.)  650,  3  Ann.  Cas.  819.  4.  In  re  West  Side  Paper  Co.,  162 

Note :  3  Ann.  Cas.  821.  Fed.  110,  89  C.  C.  A.  110, 15  Ann,  Cas. 
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is  not  granted  by  a  judicial  officer^  but  is  issued  by  the  landlord  in 
person.^  Demand  for  the  rent  is  unnecessary  as  a  general  rule  before 
levying  a  distress.*  The  levy,  however,  cannot  be  made  in  the  night- 
time; if  so  done  it  renders  the  landlord  liable  as  a  trespasser,'  and 
this  has  been  held  to  mean  not  merely  that  it  must  not  be  taken  in 
the  dark,  but  that  it  must  be  between  sunrise  and  sunset.^  Although 
there  may  be  circumstances  under  which  it  may  be  difScult  to  deter- 
mine what  will  be  the  proper  evidence  of  sunrise  or  sunset,  yet,  ordi- 
narily, the  time  by  the  clock,  coupled  with  the  almanac,  will  be  some 
evidence,  and,  if  unanswered,  sufficient;  and  if  by  such  evidence  it 
clearly  appears  that  in  any  view  the  distress  was  before  the  sun  had 
risen  or  after  it  had  set,  the  distress  must  be  held  illegal.^  In  order 
to  enter  a  building  outside  doors  cannot  be  broken  open.^^  Under 
the  statutes  enacted  in  this  country  in  some  jurisdictions  the  landlord 
must  make  an  affidavit  setting  forth  his  right  to  distrain  and  the 
amount  due,  and  procure  the  issuance  of  a  warrant  to  be  levied  by 
designated  officers ;  ^^  and  under  some  statutes  the  warrant  is  required 
to  be  returned  to  some  designated  court,  and  proceedings  thereafter 
had,  though  usually  in  a  summary  manner,  for  its  enforcement;  the 
warrant,  however,  has  been  held  not  to  be  rendered  void  because 
made  returnable  "to  the  next  term  of  court,"  without  designating  what 
particular  court,  if  the  magistrate  issuing  it  has  jurisdiction  of  the 
entire  subject  matter  of  the  suit.**  A  jurat  is  essential  to  an  affidavit,** 
still  it  has  been  held  that  although  a  jurat  is  not  attached  to  the  re- 
quired affidavit  for  a  distress  warrant,  the  warrant  is  not  void;  it  may 
be  amended  when  the  oath  is  actually  taken  before  the  magistrate 
issuing  the  warrant.**  Though  only  the  property  of  a  subtenant  found 
on  the  demised  premises  is  subject  to  distress  for  rent  owing  by  the 
original  lessee,  a  direction  in  the  warrant  to  levy  on  the  property  of 
a  subtenant  found  in  the  county  does  not  render  it  invalid  if  the 
levy  is  not  in  fact  made  on  any  property  that  is  not  found  on  the 

384;  Hodges  v.  Cooksey,  33  Fla.  716, 16  2  L.  T.  N.  S.  361,  15  Eng.  Rul.  Cas. 

So.  549,  24  L.R.A.  812 ;  Hall  v.  Amos,  315.    See  generally,  Time. 

6  T.  B.  Mon.  (Ky.)  89,  17  Am.  Dec.  10.  Swartz      v.       Gottlieb-Bauem- 

42.  schmidt-Straus  Brewing  Co.,  109  Md. 

6.  Rinchey  v.  Stryker,  28  N.  Y.  45,  393,  71  AtL  864,  16  Ann.  Cas.  1156 ; 

84  Am.  Dec.  324.  Grunnell  v.  Welch,   [1905]   2KB. 

6.  Note:  15  Am.  Dec.  588.  (Eng.)  650,  3  Ann.  Cas.  819. 

7.  Note :  86  A.  S.  R.  404.  11.  Hodges  v.  Cooksey,  33  Fla.  715, 

8.  Tutton  V.  Darke,  6  H.  &  N.  647,  15  So.  549,  24  L.R.A.  812;  Hall  v. 
6  Jur.  N.  S.  983,  29  L.  J.  Exch.  271,  Amos,  5  T.  B.  Men.  (Ky.)  89, 17  Am. 
2  L.  T.  N.  S.  361,  15  Eng.  Rul.  Cas.  Dec.  42. 

315;  Nixon  v.  Freeman,  6  H.  &  N.  651,  12.  Beach  t.  Avcrett,  106  Ga.  73, 

15  Eng.  Rul.  Cas.  318.  31  S.  E.  806,  71  A.  S.  R.  239. 

Note:  15  Eng.  Rul.  Cas.  321.  13.  See  AFPiDAvrrs,  vol.  1,  p.  769. 

9.  Tutton  V.  Darke,  5  H.  &  N.  647,  14.  Beach  v.  Averett,  106  Ga.  73, 
6  Jur.  N.  S.  983,  29  L.  J.  Exch.  271,  r^l  S.  E.  806,  71  A.  S.  R.  239.    As  re- 
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premises.**  New  trials  have  been  held  to  be  gran  table  in  distress 
proceedings,  which  under  the  statutory  regulations  ar^  judicial  iii 
their  nature.** 

548.  Sale  of  Property  Distrained. — By  the  common  law  the  chat- 
tels distrained  remained  only  as  a  security  in  the  hands  of  the  -land- 
lord  without  power  of  sale.*'  In  England  the  right  of  sale  was- 
conferred  by  the  statute  of  2  W.  &  M.,  c.  5,  and  this  right  exist* 
in  this  country  either  by  adoption  or  express  enactment.**  The  power 
of  sale  given  by  that  statute  extended  only  to  rent  due  on  a  ^*dimise^ 
lease  or  contract"  and  did  not  extend  to  a  rent  charge  reserved  on 
a  conveyance  in  fee,  though  by  later  statutes  it  is  expressly  extended! 
to  all  kinds  of  rents.**  The  later  English  statute  (11  Geo.  II,  eh» 
19),  authorizing  the  landlord  to  distrain  growing  crops,  did  not  extend 
the  right  to  sell  property  distrained  to  a  sale  of  growing  crops  as 
such,  but  his  right  in  this  respect  is  merely^  as  provided  in  the  stat- 
ute, to  cultivate  and  reap  such  crops  after  which  they  may  be  sold 
as  in  case  of  other  property.'*  Notice  of  the  sale  must  be  given  to 
the  tenant  for  the  full  number  of  days  specified  in  the  statutes.*  If 
a  distress  is  wrongfully  made  a  purchaser  at  the  sale  will  acquire 
no  title,  the  rule  of  caveat  emptor  being  fully  applicable;*  but  if 
it  is  irregular  merely,  as  where  the  landlord  distrains  for  more  rent 
than  is  actually  due,  the  purchaser  will  acquire  a  good  title  as  against 
the  tenant.* 

Wrongful  Distress 

549.  In  General. — The  landlord,  at  common  law,  is  liable  for  the 
act  of  his  bailiff  or  servant  in  the  levying  of  the  distress,*  and  where 
the  warrant  issues  directly  from  the  landlord  to  his  bailiff  if  he  hap- 
pens to  be  a  constfifblC;  he  is  no  less  the  agent  and  bailiff  of  the  landlord 
than  if  he  were  a  private  person ;  *  and  though  some  statutes  require 
that  the  warrant  be  sued  out  before  and  levied  by  some  officer,*  the 
common  law  principle  that  the  person  levying  it  is  the  agent  of  the 

gards  the  amendment  of  process  gen-       20.  Note:  15  Eng.  Rnl.  Cas.  321. 
orally,  see  Peocess.  1.  Note:  49  L.R.A.  239. 

16.  Hutsell  V.  Paris  Deposit  Bank,       2.  Williams  v.  Merle,  11  Wend.  (N. 

102  Ky.  410,  43  S.  W.  469,  39  L.R.A.  Y.)  80,  25  Am.  Dec.  604. 
403.  3.  Hamilton    v.    Windolf,    36    Md. 

16.  Owens  v.  Wilson,  58  Fla.  335,  301,  11  Am.  Rep.  491. 

50  So.  674,  138  A.  S.  R.  717,  19  Ann.       4.  In  re  West  Side  Paper  Co.,  162 
€as.  267.     See  generally,  New  Trial.   Fed.  110,  89  C.  C.  A.  110,  15  Ann. 

17.  Note:  9  Eng.  Rul.  Ciis.  G07.         Cas.  384. 

la.  In  re  West  Side  Paper  Co.,  162       6.  In  re  West  Side  Paper  Co.,  162 
Fed.  110,  89  C.  C.  A.  110, 15  Ann,  Cas.   Fed.  110,  89  C.  C.  A.  110,  15  Ann. . 
384.  Cas.  384. 

Note:  9  Eng.  Rul.  Cas.  607.  6.  See  feupra,  par.  547. 

19.  Note:  9  Eng.  Rul.  Cas.  608. 
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landlord,  who  remains  liable  for  his  acts,  still  prevails.'  If  the  liis- 
tress  is  unlawful,  as  where  there  was  no  rent  in  arrears,  the  tenant 
can  maintain  an  action  for  damages  therefor,  as  in  such  a  case  the 
landlord  is  guilty  of  a  trespass,  and  the  same  is  true  where  in  the 
levy  of  the  distress  acts  are  committed  rendering  him  a  trespasser 
ab  initio,®  or  where  a  second  distress,  barred  by  a  prior  distress,  is 
levied.*  Likewise  the  landlord  is  liable  for  damages  where  he  makes 
an  excessive  distress,  that  is,  where  he  seizes  more  property  than  is 
reasonably  necessary  to  satisfy  the  rent  in  arrears  and  legal  charges ;  ^^ 
and  if  after  the  levy  of  a  distress  he  abandons  the  proceedings  he  will 
be  liable  for  the  damages  resulting  to  the  tenant.^^  On  the  other 
hand,  according  to  the  better  view,  it  seems  that  if  the  distress  is 
merely  for  an  excessive  amount  of  rent  this  fact  alone  will  not  entitle 
the  tenant  to  maintain  an  action  for  damages,  if  there  has  been  no 
sale  of  the  goods  distrained,  in  excess  of  the  amount  of  rent  actually 
due  and  charges;  ^'  but  if  the  untrue  claim  has  been  followed  by  a 
sale  of  more  of  the  goods  taken  than  was  sufficient  to  raise  the  amount 
of  rent  really  in  arrear,  with  legal  charges,  a  cause  of  action  arises, 
as  in  such  case  the  goods  are  not  subject  to  a  replevin  after  sale,  the 
sale  being  irregular  merely ;  ^'  and  some  authorities  take  the  view 
that  if  he  distrains  for  more  rent  than  is  due  he  is  liable  without 
proof  of  malice  or  want  of  probable  cause.**  The  usual  common  law 
remedy  of  the  tenant,  in  case  of  a  wrongful  distress,  is  an  action  of 
replevin  to  recover  the  property  taken,**  and  though  at  the  present 
time  the  ordinary  action  of  replevin  is  not  deemed  a  local  action,** 
it  seems  to  have  been  strictly  so  at  common  law  when  resorted  to  to 
recover  property  wrongfully  distrained.*'  If  the  distress  is  wrong- 
ful the  purchaser  at  the  sale  thereunder  acquires  no  title,**  but  it  is 
otherwise  if  it  is  merely  irregular.** 

550.  Action  by  Third  Person. — At  common  law  where  the  prop- 
erty of  a  third  person  is  wrongfully  taken  under  such  circumstances 

7.  Hall  V.  Amos,  5  T.  B.  Men.  (Ky.)  ard  Steele,  etc.,  Co.,  107  Va.  44,  57 
89,  17  Am.  Dec.  42.  S.  E.  647,  11  L.R.A.(N.S.)  836. 

8.  Brown  v.  Stackhouse,  155  Pa.  St.  12.  Hamilton   v,   Windolf,   36   Md. 
582,  26  Atl.  669,  35  A.   S.  R.  908;  301,  11  Am.  Rep.  491. 

Mechelen   v.   Wallace,   7   Ad.   &   &1.  13.  Hamilton  v.   Windolf,   36  Md. 

542  note,  34  B.  C.  L.  35,  9  Eng.  Rul.  301,  11  Am.  Rep,  491. 

Cas,  605;  Grunnell  v.  Welch,  [1905]  14.  Note:  86  A.  S.  R.  404. 

2  K.  B.  (Eng.)  650,  3  Ann.  Cas.  819  15.  Crocker  v.  Mann,  3  Mo.  472,  26 

(as  where  the  front  door  of  the  dwell-  Am.  Dec.  684  and  note. 

ing  is  broken  open  in  order  to  enter).  16.  See  Replevin. 

Note :  86  A.  S.  R.  404.  17.  Crocker  v.  Mann,  3  Mo.  472,  26 

9.  Note:  3  Ann.  Cas.  V21.    See  su-  Am.  Dec.  684. 

pra,  par.  546,  as  regards  when  one  dis-  18.  Williams   v.    Merle,    11   Wend. 

trees  is  a  bar  to  a  second  distress.  (N.  Y.)  80,  25  Am.  Dec.  604. 

10.  Note:  86  A,  S.  R.  404.  19.  Hamilton  v.  Windolf,  36  Md. 

11.  Wickham   v.   Richmond    Stand-  301,  11  Am.  Rep.  491. 
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as  would  have  made  it  wrongful  even  if  the  property  had  belcmged  to 
the  tenant,  he  may  sue  the  landlord  for  dajnagee;  ^  and  where  tide 
common  law  rule  subjecting  property  of  a  stranger  to  distress  for 
rent  owing  by  the  tenant  has  been  abrogated  by  statute,  a  landlord 
who  seizes  such  property  will  be  ordinarily  liable  to  him  in  an  action 
for  the  resulting  damages.^  So  a  stranger  whose  property  has  been 
wrongfully  taken  may  replevin  it.*  It  has  been  held  that  a  land- 
lord is  liable  as  a  trespasser  ab  initio  to  a  third  person  if  he  causes 
a  distress  to  be  levied  on  goods  in  possession  of  his  tenant  which  he 
knows  do  not  belong  to  the  latter  but  have  been  left  with  him  by 
such  third  person  to  sell  upon  commission  and  for  this  reason  are  not 
liable  to  be  distrained  for  rent  owing  by  the  tenant.*  If,  however, 
the  landlord  had  no  knowledge*  that  the  property  taken  by  him  did 
not  belong  to  the  tenant,  though  under  the  circumstances  it  was  not 
subject  to  be  taken,  it  has  been  held  that  the  owner  must  resort  to 
replevin  to  regain  his  property,  if  opportunity  for  him  to  do  so  is 
given  him,  and  that  he  cannot  maintain  trespass  for  the  taking  and 
subsequent  sale  of  the  property.*  In  some  jurisdictions  special  pro- 
vision is  made  by  statute  as  to  the  remedy  of  strangers  whose  property 
found  on  the  demised  premises  is  seized  on  distress  for  rent  owing 
by  the  tenant.* 

551.  Avowry  in  Justification  of  Distress  and  Plea. — At  common 
law  when  the  landlord  is  sued  in  replevin  for  property  distrained 
he  sets  up  his  seizure  by  an  avowry.  The  avowry  is  required  to 
allege  all  facts  necessary  to  justify  the  distress  and  must,  therefore, 
on  all  the  authorities,  English  or  American,  set  out  a  demise,  the 
rent  reserved,  that  rent  was  in  arrears  under  the  demise,  and  that 
the  seizure  was  made  to  compel  payment 'of  such  arrears.  It  was 
formerly  held  that  the  amount  of  the  arrears  must  be  stated  with 
certainty  and  proved  as  stated.  This  rule  has  been  relaxed  and  it 
is  now  enough  to  state  the  demise  and  the  rent  reserved  with  cer* 
tainty,  and  a  variance  between  the  avowry  and  the  proofs  as  to  the 
rent  in  arrear  is  immaterial.*    In  setting  out  the  demise  or  term  the 

20.  Note:  16  Ann.  Cas.  1161.  hands  of  an  agent  to  be  sold  on  com- 

1.  Note:   16  Ann.   Cas.  1161.    See  mission  are  not  sabject  to  distress  for 
supra,  par.  536,  as  to  the  abrogation  rent  owing  by  the  agent.    See  in  this 
by  statute  of  the  common  law  rule  as  connection,  supra,  par.  534  et  seq. 
to  taking  property  of  a  stranger  on       4.  Brown  v.  Stackhouse,  155  Pa.  St. 
distress.  582,  26   Atl.   669,  35  A.   S.  B.   908 

2.  Note :  16  Ann.  Cas.  1161.    Aa  to  (referring  to  and  e\plaining  an  earlier 
the  action  of  replevin  generally,  see  case). 

Replevik.  Note:  16  Ann.  Gas.  116L 

3.  Brown  v.  Stackhouse,  155  Pa.  St.       5.  Note:  16  Ann.  Cas.  1161. 

582,  26  Atl.  669,  35  A;  S.  R.  908.  6.  Hessel  v.  Johimoii,  142  Pa.  St. 

Note:  16  Ann.  Cas.  1162.  8,  21  Atl.  794,  11  L.R.A.  865. 

This  presupposes  that  goods  in  the 
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landlord  is  required  to  state  its  legal  effect  correctly;  thus  it  has 
been  held  that  an  averment  of  a  demise  for  three  years  is  not  sup- 
ported by  proof  of  a  lease  for  one  year  certain,  and  two  years  further 
possession  on  the  same  terms  by  consent  of  the  landlord.^  Where 
the  reversion  is  in  joint  tenants,  though  one  can  distrain  for  the 
whole  rent,  he  cannot  avow  for  the  whole  rent  in  his  own  name,  but 
must  avow  or  justify  in  his  own  right  and  as  bailiff  for  the  other 
cotenants.®  Though,  where  the  reversion  is  vested  in  tenants  in 
common,  they  can  join  in  an  action  of  debt  to  recover  the  whole 
rent,*  still  in  an  avowry  justifying  a  distress  they  must  sever  for  the 
reason  that  it  ^oes  to  the  realty,  and  therefore,  if  three  tenants  m 
common  distrain  thirty  beasts,  one  of  them  must  avow  for  ten,  the 
other  for  ten,  and  the  third  for  ten.more.^^  Since  at  common  law 
a  husband  is  entitled  in  his  own  right  to  the  rents  of  his  wife's  land 
during  coverture,^*  he  can  avow  or  justify  his  distress  for  rents, 
accruing  from,  his  wife's  land,  in  his  own  name  because  the  right 
of  the  rent  due  is  in  him  alone.**  When  the  landlord  avows  for  the 
penalty  of  double  rent  under  the  statute  directed  against  tenants 
holding  over  after  notice  given  them  to  terminate  a  tenancy  from 
year  to  year,  he  cannot  claim  as  for  single  rent  due  under  the  lease, 
as  he  does  not  claim  for  rent  due  under  the  demise  but  under  the 
statute  and  the  two  are  separate  and  distinct  claims  and  not  like 
a  case  where  the  claim  is  merely  for  more  rent  than  was  in  arrears.*' 
The  plea  of  no  rent  in  arrear  admits  the  demise  as  laid  in  the  avowry.** 

XXIL  Duties  and  Liabilities  op  Landlord  as  to  Condition  ani> 

Repair  of  Premises 

Implied  Obligaiions  to  Tenant  and  LiabUitiea  Arising  Therefrom 

552.  General  Rule  as  to  Duty  to  Repair. — ^Under  the  civil  law,  in 
case  of  tenancies  for  short  terms,  the  landlord  was  under  the  implied 
obligation,  without  special  agreement,  to  keep  the  premises  in  repair,** 

7.  Alexander  v.  Harris,  4  Cranch.  18.  Johnstone  v.  Huddlestone,  4  B. 
299,  2  U.  S.  (L.  ed.)  627.  &  C.  922,  10  E.  C.  L.  471,  28  Rev. 

8.  Pullen  V.  Palmer,  3  Salk.  207,  Rep.  505,  15  Eng.  Rul.  Cas..  638.  As 
Trin.  8  Will.  Ill,  9  Eng.  Rul.  Cas.  to  the  liability  for  the  statutory  penal- 
623;  Whitley  v.  Roberts,  M'Clel.  &  Y.  ty  of  double  rent  for  holding  over, 
107,  9  Eng.  Rul.  Cas.  624.  see  infra,  par.  691  et  seq. 

9.  See  supra,  par.  510.  14.  Alexander  v.  Harris,  4  Cranch 

10.  Pullen  V.  Palmer,  3  Salk.  207,   299,  2  U.  S.  (L.  ed.)  627. 

Trin.  8  Will.  Ill,  9  Eng.  Rul.  Cas.       15.  Viterbo  v.  Friedlander,  120  U. 

623.  S.  707,  7  S.  Ct.  962,  30  U.  S.  (L.  ed.) 

11.  See  HUSBAKI)  and  Wipb,  vol.  776;  Van  Wormer  v.  Crane,  51  Mich. 
13,  p.  1046.  363,  16  N.  W.  686,  47  Am.  Rep.  582; 

12.  Pullen  V.  Palmer,  3  Salk.  207,  Smithfield  Imp.  Co.  v.  Coley-Bardin, 
Trin.  8  WilL  Ul,  9  Eng.  Rul.  Caa.  156  N.  C.  255,  72  S.  E,  312,  36  L.R..1, 
623.  (N.S.)   907. 
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and  was  bound  to  rebuild  in  case  of  destruction  of  buildings  by 
unavoidable  calamity,  as  tempests,  fire  or  enemies,**  but  under  the 
common  law  it  is  well  settled  that  he  is  under  no  obligation  to  rebuild 
or  restore  premises  destroyed  without  his  fault  if  he  has  not  cove- 
nanted to  do  so.*^  Nor  is  he  under  any  obligation,  in  the  absence 
of  a  covenant  to  that  effect,  to  repair  the  demised  premises,^^  even 

16.  Van  Wormer  v.  Crane,  51  Mich.  Baltimore,  81  Md.  315,  32  Atl.  515,  48 
363,  16  N.  W.  686,  47  Am.  Rep.  582.  A.  S.  R.  515;  Smith  v.  State,  92  Md. 

17.  Kirby  v.  Wylie,  108  Md.  501,  518,  48  Atl.  92,  51  L.R.A.  772;  Thomp- 
70  Atl.  213, 129  A.  S.  R.  451  and  note,  son  v.  Clemens,  96  Md.  196,  53  Atl. 
21  L.R.A.(N.S.)  129;  Wattles  v.  South  919,  60  L.R.A.  580;  Whitcomb  v.  Ma- 
Omaha  Ice,  etc.,  Co.,  50  Neb.  251,  69  son,  102  Md.  275,  62  Atl.  749,  4  L.R.A. 
N.  W.  785,  61  A.  S.  R.  554,  36  L.R.A.  (N.S.)  565;  Kirby  v.  Wylie,  108  Md. 
424;  Smith  v.  Kerr,  108  N.  Y.  31,  501,  70  Atl.  213, 129  A.  S.  R.  451  and 
15N.  E.  70,  2  A.  S.  R.  362;  Arbenzv.  note,  21  L.R.A.(N.S.)  129;  Gill  v. 
Exley,  52  W.  Va.  476,  44  S.  E.  149,  Middleton,  105  Mass.  477,  7  Am.  Rep. 
61  L.R.A.  957;  Belfour  v.  Weston,  1  548;  Regan  v.  Baldwin,  126  Mass. 
T.  R.  310,  1  Rev.  Rep.  210,  9  Eng.  485,  30  Am.  Rep.  689;  Phelan  v.  Fitz- 
Rul.  Cas.  436.  patrick,  188  Mass.  237,  74  N.  E.  326, 

18.  Sheets  v.  Selden,  7  Wall.  416, 19  108  A.  S.  R.  469 ;  Walsh  v.  Schmidt, 
T7.  S.  (L.  ed.)  166;  Lebensburger  v.  206  Mass.  405,  92  N.  E.  496,  34  L.R. A. 
Scofield,  155  Fed.  85,  86  C.  C.  A.  105,  (N.S.)  798  and  note;  Fisher  v.  Thir- 
12  L.R.A.(N.S.)  1025;  Cowell  v.  Lum-  kell,  21  Mich.  1,  4  Am.  Rep.  422;  Petz 
ley,  39  Cal.  151,  2  Am.  Rep.  430;  Iowa  v.  Voigt  Brewery  Co.,  116  Mich.  418, 
Apartment  House  Co.  v.  Herschel,  36  74  N.  W.  651,  72  A.  S.  R.  531  and 
App.  Cas.  (D.  C.)  457,  Ann.  Cas.  note;  Krueger  v.  Ferrant,  29  Minn. 
1912C  206 ;  Russell  v.  Little,  22  Idaho  385,  13  K  W.  158,  43  Am.  Rep.  223 
429,  126  Pac.  529,  Ann.  Cas,  1914B  and  note;  Schmidt  v.  Constans,  82 
415,  42  L.R.A.(N.S.)  363;  Barrett  v.  Minn.  347,  85  N.  W.  173,  83  A.  S.  R. 
Boddie,  158  111.  479,  42  N.  E.  143,  49  437;  Farley  v.  Byers,  106  Minn.  260, 
A.  S.  R.  172;  Purcell  v.  English,  86  118  N.  W.  1023,  130  A.  S.  R.  613; 
Ind.  34,  44  Am.  Rep.  255  and  note;  Jones  v.  Millsaps,  71  Miss.  10,  14  So. 
Hendry  v.  Squier,  126  Ind.  19,  25  N.  440,  23  L.R. A.  155  and  note;  Ward  v. 
E.  830,  9  L.R.A.  798  and  note;  In-  Fagin,  101  Mo.  669,  14  S.  W.  738,  20 
dianapolis  Abattoir  Co.  v.  Temperley,  A.  S.  R.  650,  10  L.R. A.  147  and  note; 
159  Ind.  661,  64  N.  E.  906,  95  A.  S.  R.  McGinley  v.  Alliance  Trust  Co.,  168 
330;  Metzger  v.  Schultz,  16  Ind.  App.  Mo.  257,  66  S.  W.  153,  56  L.R. A.  334; 
454,  43  N.  E.  886,  46  N.  E.  619,  59  Whiteley  v.  McLaughlin,  133  Mo.  160, 
A.  S.  R.  323;  Franklin  v.  Tracey,  117  81  S.  W.  1094,  66  L.R.A.  484;  Glenn 
Ky.  267,  77  S.  W.  1113,  78  S.  W.  1112,  v.  HUl,  210  Mo.  291,  109  S.  W.  27, 
63  L.R.A.  649;  King  v.  Cassell,  150  16  L.R.A.(N.S.)  699;  Bender  v. 
Ky.  537,  150  S.  W.  682,  42  L.R.A.  Weber,  250  Mo.  661,  167  S.  W.  570, 
(N.S.)  774  and  note;  libbey  v.  Tal-  46  L.R.A.(N.S.)  121;  Blake  v.  Dick, 
ford,  48  Me.  316,  77  Am.  Dee.  229;  15  Mont.  236,  38  Pac.  1072,  48  A.  S. 
Sawyer  v.  McGillicuddy,  81  Me.  318,  R.  671  and  note;  Towne  v.  Thompson, 

17  Atl.  124,  10  A.  S.  R.  260  and  note,  68  N.  H.  317,  44  Atl.  492,  46  L.R.A. 
3  L.R.A.  458;  Gregor  v.  Cady,  82  Me.  748;  Dustin  v.  Curtis,  74  N.  H.  266, 
131,  19  Atl.  108,  17  A.  S.  R.  466;  67  Atl.  220,  13  Ann.  Cas.  169,  11 
Whitmore  v.  Orono  Pulp,  etc.,  Co.,  91  L.R.A.(N.S.)  504  and  note;  Mumford 
Me.  297,  39  Atl.  1032,  64  A.  S.  R.  v.  Brown,  6  Cow.  (N.  Y.)  475, 16  Am. 
229  and  note,  40  L.R.A.  377;  Hill  v.  Dec.  440  and  note;  Doupe  v.  Genin,  45 
Day,  108  Me.  467,  81  Atl.  581,  Ann.  N.  Y.  119,  6  Am.  Rep.  47;  Ryan  v. 
Cas.   1913C  971  and  note;  Gluck  v.  Wilson,  87  N.  Y.  471^  41  Am.  Rep. 
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where  they  become  defective  through  decay  or  deterioration.**  The 
common  law  has  always  thrown  the  burden  of  repairs  upon  the  tenant, 
though  it  imposes  no  obligation  on  him  to  make  them  unless  he 
covenants  to  do  so.'*  If  the  tenant  abandons  the  premises  because 
they  are  untenantable^  or  even  where  they  are  destroyed,  he  must 
still  pay  the  rent/  and  if  he  repairs  them  to  make  them  habitable 
he  must  do  so  at  his  own  cost.*  He  takes  the  premises  for  better  or 
for  worse,  and  cannot  involve  his  landlord  in  expense  for  repairs 
without  his  consent.*    So  unvarying  is  this  doctrine  that  even  a  court 

384;  Canandaigua  v.  Foster,  156  N.  Y.  Ann.  Cas.  760,  1  British  RuL  Cas.  97 

354,  50  N.  E.  971,  66  A.  S.  R.  575,  and  note. 

41  L.R.A.  554;   Smithfield  Imp.   Co.  Notes:  50  Am.  Dec.  776;  95  Am. 

V.  Coley-Bardin,  156  N.  C.  265,  72  S.  Dec.  118;  46  Am.  Rep.  475;  55  Am. 

E.  312,  36  L.R.A.(N.S.)  907;  Horton  Rep.  265;  10  A.  S.  B.  264;  66  A.  S. 

v.  Early,  39  Okla.  99,  134  Pac  436,  R.  785;  9  L.R.A.  798,  799;  34  LJI.A. 

Ann.   Cas.   1915D   825  and  note,  47  610,  825;  46  L.R.A.  83;   17  L.R.A. 

L.R.A.(N.S.)    314;  Henson  v.  Beck-  (N.S.)  1161  et  seq.;  18  Ann.  Cas.  6; 

with,  20  R.  I.  165,  37  AtL  702,  78  A.  Ann.   Cas.   1915D  827,   832;   9   Bng. 

S.  R.  847,  38  L.R.A.  716 ;  Railton  v.  Rul.  Cas.  452,  456. 

Taylor,  20'  R.  I.  279,  38  Atl.  980,  39  19.  Petz  v.  Voigt  Brewery  Co.,  116 

L,R.A.(N.S.)  246;  Davis  v.  Smith,  26  Mich.  418,  74  N.  W.  651,  72  A.  S.  R. 

R.  I.  129,  58  Atl.  630,  106  A,  S.  R.  531. 

691,  3  Ann.  Cas.  832,  66  L.R.A.  478;  Note:  129  A.  S.  R.  458. 

Hines  v.   Willcox,  96  Tenn.   148,  33  20.  Gluck  v.  Baltimore,  81  Md.  315, 

S.  W.  914,  54  A.  S.  R.  823,  34  L.R.A.  32  Atl.  515,  48  A.   S.  R.  515;  My- 

824  and  note;   Perez  v.  Rabaud,   76  lander  v.  Beimschla,  102  Md.  689,  62 

Tex.  191, 13  S.  W.  177,  7  L.R.A.  620;  Atl.  1038,  5  L.R.A.(N.S.)  316;  Kirby 

Drouin  v.  Wilson,  80  Vt.  335,  67  Atl.  v.  WyUe,  108  Md.  501,  70  Ati.  213, 

825,   13   Ann.    Cas.   93;   Howard   v.  129  A.   S.  R.  451,  21  L.R.A.(N.S.) 

Washington    Water    Power    Co.,    75  129. 

Wash.  255,  134  Pac  927,  52  L.R.A.  1.  Sheets  v.  Selden,  7  Wall.  416,  19 

(N.S.)  578;  Kline  v.  McLain,  33  W.  U.  S.  (L.  ed.)  166;  Osborn  v.  Nichol- 

Va.  32,  10  S.  E.  11,  5  L.R.A.  400;  son,  13  Wall.  654,  20  U.  S.   (L.  ed.) 

Clifton  V.  Montague,  40  W.  Va.  207,  689 ;  Tedstrom  v.  Puddephatt,  99  Ark. 

21   S.  E.   858,  52  A.   S.  R.  872,  33  193,  137  S.  W.  816,  Ann.  Cas.  1913A 

L.R.A.  449;  Arbenz  v.  Ezley,  52  W.  1092  and  note;  Gluck  v.  Baltimore,  81 

Va.  476,  44  S.  E.  149,  61  L.R.A.  967;  Md.  315,  32  Atl.  515,  48  A.  S.  R.  515; 

Cole  V.  McKey,  66  Wis.  500,  29  N.  Belfour  v.  Weston,  1  T.  R.  310,   1 

W.  279,  57  Am.  Rep.  293;  Anderson  Rev.  Rep.  210,  9  Eng.  Rul.  Cas.  436. 

V.  Hayes,  101  Wis.  538,  77  N.  W.  891,  And  see  supra,  par.  465  et  seq.,  as  to 

70  A.  S.  R.  930;  Kuhn  v.  Sol.  Heav-  effect  of  injuries  to  or  destruction  of 

enrich  Co.,  115  Wis.  447,  91  N.  W.  demised   premises;    and   par.   481   et 

994,  60  L.R.A.  585;  Cavalier  v.  Pope,  seq.,  as  to  abandonment  of  premises 

[1906]  A.  C.  (Eng.)  428,  5  Ann.  Cas.  by  the  tenant. 

713;  Ryall  v.  KidweU,  [1914]  3  K.  B.  2.  Gluck  v.  Baltimore,  81  Md.  315, 

(Eng.)    135,   Ann.    Cas.   1916C   815;  32  Atl.  515,  48  A.  S.  R.  515. 

Hart  v.  Windsor,  12  M.  &  W.  68,  13  3.  Sheets  v.  Selden,  7  Wall.  416,  19 

L.  J.  Exch.  129,  8  Jur.  150,  9  Eng.  U.  S.  (L.  ed.)  166;  Libbey  v.  Talford, 

Rul.   Cas.  438  and  note;  Huggett  v.  48  Me.  316,  77  Am.  Dec.  229;  Toole 

Miers,  [1908]   2  K.  B.  278,  77  L.  J.  v.  Beckett,  67  Me.  544,  24  Am.  Rep. 

K.  B.  710,  99  L.   T.  N.   S.   326,  24  54;   Sawyer  v.  McGillicuddy,  81  Me. 

Times  L.  Rep.  582,  52  Sol.  J.  481,  14  318,  17  Atl.  124,  10  A.  S.  R.  260,  3 
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of  equity  will  not  compel  the  landlord  to  expend,  in  making  repairs, 
the  money  received  by  him  upon  fire  insurance  policies  after  the 
destruction  of  the  demised  premises,  unless  he  has  expressly  agreed 
BO  to  apply  the  proceeds.*  No  implied  covenant  to  rebuild  or  repair 
damages,  on  the  part  of  the  landlord,  arises  at  common  law  from  an 
exception  of  casualties  by  fire,  tempest  or  other  causes  in  the  tenant^s 
covenant  to  repair.*  Nor  can  the  lessee  avail  himself  of  the  fact 
that  his  lessor  holds  as  trustee  under  the  provisions  of  a  will,  which 
directs  him  to  keep  the  demised  premises  in  repair,  although  the  lease 
in  terms  is  made  subject  to  the  provisions  of  the  will.*  The  fact  that 
a  landlord,  after  leasing,  voluntarily  undertook  on  one  occasion,  at 
the  request  of  a  lessee,  to  repair  a  defective  portion  of  the  premises 
does  not  constitute  an  admission  of  liability  on  his  part,  nor  render 
him  liable  when  such  portion  after^'ard  gives  way  and  injures  a 
member  of  the  lessee's  family.^  Although  when  one  tenant  in  common 
has  made  necessary  and  needful  repairs  upon  the  common  property 
he  can,  in  equity,  compel  contribution  from  his  cotenant,  yet  when 
the  relation  of  landlord  and  tenant  exists  between  such  cotenants. 
the  one  in  possession  of  the  whole  cannot,  in  an  action  for  partition, 
charge  his  landlord  for  repairs  made  upon  the  property,  in  the  absence 
of  a  special  agreement  that  he  shall  be  compensated  therefor.* 

553.  Effect  of  Subsequent  Agreement  to  Repair. — It  haa  frequently 
been  held  that  the  landlord  is  under  no  obligation  to  make  repairS; 
unless  such  a  stipulation  is  made  a  part  of  the  original  contract,  and 
that  any  subsequent  promise  to  make  repairs,  founded  merely  on  the 
relation  of  the  parties,  and  not  one  of  the  conditions  of  the  lease, 
is  without  consideration,  and  for  that  reason  creates  no  liability.* 

L.R.A.  458;  Looney  v.  McLean,  129  Montague,  40  W.  Va.  207,  21  S.  E. 

Mass.  33,  37  Am.  Rep.  295;  Schmidt  858,  52  A.  S.  R.  872,  33  L.R.A.  449. 
v.  Constans,  82  Minn.  347,  85  N.  W.       Note :  95  Am.  Dec.  123. 
173,  83  A.  S.  R.  437;  Jones  v.  Mill-       6.  Note:  95  Am.  Dec.  119. 
saps,  71  Miss.  10, 14  So.  440,  23  L.R.A.       7.  Phelan  v.  Fitzpatrick,  188  Mass. 

155;  Mumford  v.  Brown,  6  Cow.  (N.  237,  74  N.  E.  326,  108  A.  S.  R.  469 
Y.)  475,  16  Am.  Dec.  440  and  note;       8.  Schmidt  v.   Constans,   82  Minn. 

McAlpin  V.  Powell,  70  N.  Y.  126,  26  347,  85  N.  W.  173,  83  A.  S.  R.  437. 

Am.  Rep.  555;  Clifton  v,  Montague,  And  see  Cotenancy,  vol.  7,  p.  825  et 

40  W.  Va.  207,  21  S.  E.  858,  52  A.  S.  seq. 

R.  872,  33  L.R.A.  449.  9.  Purcell   v.   English,  86   Ind.   34. 

Note:  95  Am.  Dec.  118,  119.  44  Am.  Rep.  255;  King  v.  Cassell,  150 

4.  Sheets  v.  Selden,  7  Wall.  416,  19  Ky.  537,  150  S.  W.  682,  42  L.R.A. 
U.  S.  (L.  ed.)  166;  Gluck  v.  Baiti-  (N.S.)  774;  Libbey  v.  Talford,  48  Me 
more,  81  Md.  315,  32  Atl.  515,  48  A.  316,  77  Am.  Dec.  229  and  note;  Gregor 
S.  R.  515.  And  see  Belf our  v.  West-  v.  Cady,  82  Me.  131,  19  Atl.  108,  17 
on,  1  T.  R.  310,  1  Rev.  Rep.  210,  9  A.  S.  R.  466;  GiU  v.  Middleton,  105 
Eng.  Rol.  Cas.  436.  See  supra,  par.  Mass.  477,  7  Am.  Rep.  548;  Glenn 
256,  as  to  insurance  of  demised  prem-  v.  Hill,  210  Mo.  291,  109  S.  W.  27,  16 
ises  generally.  L.R.A. (N.S.)   699;  Blake  v.  Dick,  15 

5.  Kline  v.  McLain,  33  W.  Va.  32,  Mont.  236,  38  Pac.  1072,  48  A.  S.  R. 
10  S.  E.  11,  5  L.R.A.  400;  Clifton  v.  671;   Horton  v.   Early,  39  Okla.  99, 
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According  to  some  decisions  a  mere  promise  by  the  landlord  to  repair, 
based  alone  upon  the  tenant's  agreement  not  to  abandon  the  demised 
premises  before  the  end  of  his  term,  is  without  consideration,  and 
cannot  be  enforced, ^^  but  there  is  also  authority  to  the  efifect  that 
although  a  landlord  is  not  bound  originally  to  repair  the  premises, 
if  the  tenant  notifies  him  that  the  premises  are  defective  and  threat- 
ens to  vacate,  and  the  landlord  thereupon  promises  to  make  repairs, 
he  is  liable  to  the  tenant  for  a  failure  to  make  such  repairs.^^  Even 
though  a  gratuitous  executory  contract  of. this  kind  would  not  be 
binding  on  the  landlord,  he  would  place  himself  in  a  very  different 
position  if  he  should  see  fit  to  treat  it  as  binding,  and  actually  enter 
upon  its  fulfilment.  He  is  at  liberty  to  repudiate  it,  or  to  perform 
it  at  his  option,  but  if  his  choice  should  be  to  perform  it  he  come^ 
under  some  measure  of  liability  as  to  the  manner  of  its  perform- 
ance." 

554.  Statutory  Imposition  of  Duty  to  Repair. — ^In  a  number  of 
jurisdictions  at  the  present  time,  by  virtue  of  express  statutory  pro- 
vision, a  promise  by  the  landlord  is  imported  into  every  contract 
of  letting  premises  for  habitation  that  he  will  keep  such  premises 
in  repair,^*  and  in  some  states  it  is  provided  by  statute  that  the  lessor 
of  a  building  intended  for  the  occupation  of  human  beings  must, 
in  the  absence  of  an  agreement  to  the  contrary,  put  it  into  a  con- 
dition fit  for  such  occupation,  and  repair  all  subsequent  dilapidations 
thereof  which  render  it  untenantable.**  It  has  been  held,  however, 
that  the  fact  that  liability  is  imposed  upon  the  landlord  by  law  does 
not  render  it  the  less  conventional  and  contractual.*^ 

555.  Liability  for  Injuries  Resulting  from  Defective  Premises. — 
The  logical  conclusion  from  the  principle  that  the  landlord  is  under 
no  implied  obligation  to  repair  is  that  a  landlord  not  under  contract 
to  repair  is  not  responsible  to  the  tenant  for  injuries  to  person  or 
property  caused  by  defects  in  the  rented  premises.**    Where  he  has 

134  Pac.  436,  Ann.  Cas.  1915D  825  12  Ann.  Cas.  47  and  note;  Ryall  v. 

and  note,  47  L.R.A.(N.S.)  314;  Per^z  Kidwell,  [1914]  3  K.  B.  (Eng.)  135, 

V.  Rabaud,  76  Tex.  191, 13  S.  W.  177,  Ann.  Cas.  1916C  815. 

7  L.R.A.  620;   Clifton  v.  Montague,  Notes:  50  Am.  Dec.  777;  95  Am. 

40  W.  Va.  207,  21  S.  E.  858,  52  A.  S.  Dec.  119 ;  23  L.R. A.  159 ;  34  L.R.A. 
R.  872,  33  L.R.A.  449.  613;  46  L.R.A.  92;  18  Ann.  Cas.  9. 

Note:  50  Am.  Dec.  779.  14.  Angevine  v.   Knox-Goodrich,  3 

10.  Note:  96  Am.  Dec.  119.  Cal.  Unrep.  Cas.  648,  31  Pac.  529,  18 

11.  Note:  18  Ann.  Cas.  6.  L.R.A.  264. 

12.  Perez  v.  Raband,  76  Tex.  191,  15.  Cameron  v.  Young,  [1908]  A.  C 
13  S.  W.  177,  7  L.R.A.  620.    And  see  (Eng.)  176, 12  Ann.  Cas.  47.    And  see 
supra,  par.  162  et  seq.,  as  to  general  supra,  par.  268  et  seq.,  infra,  par.  588, 
right  of  tenant  to  sue  for  injuries  to  as  to  implied  warranty  or  covenant 
his  leasehold  estate.  regarding    condition    of    the    demised 

18.  Gardner  v.  Rhodes,  114  Ga.  929,   premises. 

41  S.  E.  63,  57  L.R.A.  749;  Cameron  16.  Buckley  v.  Cunningham,  103 
T.  Young,  [1908]   A.  C.   (Eng.)   176,   Ala.  449,  W  So.  826,  49  A.  S.  R    42^ 
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created  no  nuisance,  and  is  goilty  of  no  wilful  wrong  or  fraud  or 
culpable  negligence,  he  incurs  no  liability  for  any  injury  suffered 
by  any  person  occupying  or  going  on  the  premises  during  the  term 
of  the  demise.^'  The  subtenant,  servant,  employee,  guest  or  customer 
of  the  lessee  is  also  deemed  to  be  under  the  same  restriction,  because 
he  enters  under  the  same  title,  and  not  by  any  invitation,  express 
or  implied,  from  the  owner,  and  hence  assumes  the  same  risk.^®  L[) 
the  absence  of  contractual  obligation,  the  landlord  as  regards  his 
tenant  is  liable  only  for  acts  of  misfeasance,  but  not  of  nonfeasance,^^ 
and  recovery,  if  any  may  be  had  against  him,  must  be  founded  ou 
the  law  of  negligence,  and  cannot  rest  upon  the  theory  of  an  implied 
contract**  If,  however,  the  landlord  is  guilty  of  negligence  or  other 
delictum  which  leads  directly  to  the  accident  and  wrong  complained 
of  he  is  liable.^  Where  the  landlord  is  not  bound  to  keep  the  leased 
premises  in  repair,  any  injury  to  them,  and  through  them  to  the 
tenant,  caused  by  the  negligent  act  of  third  persons,  cannot  create 
or  cast  on  the  landlord  a  liability  which,  prior  to  such  act,  did  not 
exist.*   The  rule  that,  if  the  premises  are  in  good  repair  when  demised, 

Anderson  v.  Robinson,  182  Ala.  615,  ington  Water  Power  Co.,  75  Wash.  255, 

62  So.  512,  Ann.  Cas.  1915D  829,  47  134  Pac.  927,  52  L.R.A.(N.S.)  578. 

L.R.A.(N.S.)  330;  Yalin  v.  Jewell,  88  Notes:  74  Am.  Dec  684,  685;  26 

Conn.  151,  90  Atl.  36,  L.R.A.1915B  A.  S.  R.  278. 

324;  Purcell  v.  English,  86  Ind.  34,  17.  Edwards  v.  New  York,  etc.,  R. 

44  Am.  Rep.  255;  Indianapolis  Abat-  Co.,  98  N.  Y.  245,  50  Am.  Rep.  659; 

,   toir  Co.  V.  Temperley,  159  Ind.  651,  Perez  v.  Rabaud,  76  Tex.  191,  13  S. 

64  N.  E.  906,  95  A.  S.  R.  330;  Coke  W.  177,  7  L.R.A.  620;  Anderson  v. 

V.  Gutkese,  80  Ky.  598,  44  Am.  Rep.  Hayes,  101  Wis.  538,  77  N.  E,  891, 

499 ;   Bower  v.   Hunking,  135   Mass.  70  A.  S.  R.  930. 

380,  46  Am.  Rep.  471;  Cowen  v.  Sund-  Note:  48  L.R.A. (N.S.)  918. 

erland,  145  Mass.  363,  14  N.  E.  117,  As  to  whether  an  express  covenant 

1  A.  S.  R.  469;  Phelan  v.  Fitzpatrick,  to  repair  will  i*ender  the  landlord  li- 

188  Mass.  237,  74  N.  E.  326,  108  A.  able  in  tort  for  injuries  resulting  from 

S.  R.  469;  Shute  v.  Bills,  191  Mass.  defeets  in  the  leased  premises,  see  in- 

433,  78  N.  E.  96,  114  A.  S.  R.  631,  7  fra,  par.  580,  581. 

L.R.A.(N.S.)    965;    Ward   v.   Fagin,  18.  Cole  v.  McKey,  66  Wis.  500,  29 

101  Mo.  669,  14  S.  W.  738,  20  A.  S.  N.  W.  279,  57  Am.  Rep.  293.    And 

R.  650, 10  L.RJL.  147  and  note;  Glenn  see  infra,  par.  588  et  seq. 

v.  Hill,  210  Mo.  291,  109  S.  W.  27,«  19.  Ward  v.  Fagin,  101  Mo.  669, 14 

16  LJl.A.(N.S.)  699;  Clark  v.  Sharpe,  S.  W.  738,  20  A.  S.  R.  650,  10  L.R.A. 

76  N.  H.  446,  83  AU.  1090,  41  L.R.A.  147  and  note. 

(N.S.)  47;  Siggins  v.  McGiD,  72  N.  J.  20.  Russell  v.  Little,  22  Idaho  429, 

L.  263,  62  Atl.  411,  111  A.  S.  R.  666,  126  Pac.  529,  Ann.  Cas.  1914B  415 

3  L.R.A.(N.S.)  316;  Joffe  v.  Harteau,  and  note,  42  L.R.A..(N.S.)    363   and 

56  N.  Y.  398,  15  Am.  Rep.  438;  Wolf  note. 

V.  Kilpatrick,  101  N.  Y.  146,  4  N.  E.  1.  Edwards  v.  New  York,  etc.,  R. 

188,   54   Am.    Rep.    672;    Cusick   v.  Co..  98  N.  Y.  245,  50  Am.  Rep.  ^59; 

Adams,  115  N.  Y.  55,  21  N.  E.  673,  Brunswick-Balke-CoUender  Co.  v.  Rees, 

12  A.  S.  R.  772;  Ahem  v.  Steele,  115  69  Wis.  442,  34  N.  W.  732,  2  A.  8.  R. 

N.  Y.  203,  22  N.  E.  193,  12  A.  S.  R.  748. 

778,  5  L.R.A.  449;  Howard  v.  Wash-  2.  Ward  v.  Fagin,  101  Mo.  669^  14 
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but  afterward  become  ruinous  and  dangerous,  the  landlord  is  not 
responsible  therefor,  either  to  the  occupant  or  to  the  public,  unless 
he  has  expressly  agreed  to  repair,  or  has  renewed  the  lease  after  the 
need  of  repair  has  shown  itself,  is  applicable  to  a  lessee  who  has  in 
turn  sublet  and  is  out  of  possession.* 

556.  Application  of  General  Rules  Where  Only  Portion  of  Premises 
Leased. — ^There  are  decisions  to  the  effect  that  there  is  a  liability  for 
repairs  on  the  part  of  the  lessor  in  cases  where  a  part  only  of  the 
premises  are  leased,  for  instance  an  office  room  or  an  apartment,  and 
the  remainder  retained  by  the  landlord  or  leased  to  other  tenants, 
and  that  the  tenant  may  recover  for  injuries  due  to  the  defective 
condition  of  the  parts  of  the  premises  of  which  he  has  no  possession 
or  control."*  Apparently,  however,  the  weight  of  authority  is  to  the 
effect  that,  aside  from  express  covenant,  a  landlord'  is  not  bound 
to  keep  the  leased  premises  in  repair  nor  responsible  in  damages  to 
his  tenant  for  injuries  resulting  from  the  nonrepair  of  the  leased 
premises,  whether  the  tenant  be  the  lessee  of  the  entire  premises  or 
only  a  part  thereof,'  and  that  no  implied  contract  obligation  rests 
upon  the  owner  of  a  building  leased  in  separate  sections  to  keep  the 
portion  remaining  in  his  possession  in  repair.*  Where  there  is  a 
lease  of  only  a  part  of  a  house,  and  an  injury  results  from  a  want 
of  repairs  in  another  part,  the  lessor's  liability  will  depend  upon  his 
control  of  such  other  part,  and  upon  his  negligence,  and  he  will  be 
liable,  if  at  all,  not  from  any  implied  liability  to, repair,  but  from 
his  negligently  suffering  a  nuisance  in  the  part  under  his  control  to 
the  detriment  of  the  tenant  of  the  other  part.'  He  may  not  be 
required  affirmatively  to  aid  the  tenant  in  repairs,  and  he  may  net 
affirmatively  act  inconsistently  with  his  lessee's  right  to  possession 
and  enjoyment;  and  so  long  as  the  lessor  abstains  from  all  action, 
he  is  within  the  line  of  his  duty.*  Where  he  is  guilty  of  negligence 
either  personally  or  through  his  employees,  in  respect  to  the  portion 

S.  W.  738,  20  A.  S.  R.  650,  10  L.R.A.  386,  13  N.  W.  168,  43  Am.  Rep.  223; 

147.  Jones   v.   Millsaps,   71   Miss.   10,   14 

3.  Clancy  v.  Byrne,  56  N.  Y.  129,  So.  440,  23  L.R.A-  156;  Ward  v.  Fa- 
15  Am.  Rep.  301.  gin,  101  Mo.  669,  14  S.  W.  738,  20  A. 

Note:  46  L.R.A.  93.  S.  R.  650  and  note,  10  L.R.A.  147; 

4.  Toole  V.  Beckett,  67  Me.  544,  24  McGinley  v.  Alliance  Trust  Co.,  168 
Am.  Rep.  54;  Jones  v.  Millsaps,  71  Mo.  257,  66  S.  W.  153,  56  L.R.A.  334; 
Miss.  10,  14  So.  440,  23  L.R.A.  155  Doupe  v.  Genin,  45  N.  Y.  119,  6  Am. 
and  note  (stating  that  this  view  finds  Rep.  47. 

support  in  some  decisions,  but  takins:  Notes:  95  Am.  Dec.  119;  14  L.R.A. 

the  contrary  view);  Willcox  v.  Hines,  241;  4  L.R.A. (N.S.)  1143. 

100  Tenn.  538,  46  S.  W.  297,  66  A.  S.  6.  Kuhn  v.  Sol.  Heavenrich  Co.,  115 

R.  770,  41  L.R.A.  278.  Wis.  447,  91  N.  W.  994,  60  L.R.A. 

Notes:  14  L.R.A.  238,  241;  4  L.R.A.  585. 

(N.S.)  1142  et  seq.;  34  L.R.A. (N.S.)  7.  Note:  50  Am.  Dec.  778 

807.  8.  Jones  v.  Millsaps,  71  Miss.  10, 

5.  Krueger   v.    Ferrant,   29    Minn.  14  So.  440,  23  L.R A.  155  and  note. 
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of  the  premises  occupied  by  him,  or  over  which  he  retaioB  cotttrol^ 
he  will  be  liable  for  injuries  resulting  to  tenants  of  other  portiona 
of  the  premises,  without  fault  on  their  pari* 

557.  General  Rule  as  to  Responsibility  in  Regard  to  Portions  oi 
Premises  Used  in  Common  by  Tenants. — ^The  authorities  are  not 
entirely  in  accord  that  it  is  the  duty  of  the  landlord,  leasing  to  differ- 
ent tenants,  to  keep  in  repair  such  parts  of  the  building  as  are  for 
the  common  use  of  all  the  tenants,**  but  it  is  generally  hdd  that 
where  he  retains  possession  of  a  portion  of  leased  premises  for  use 
in  common  by  different  tenants,  a  duty  is  by  law  impoised  upon  him 
to  use  ordinary  care  to  keep  in  safe  condition  this  particular  part 
of  the  leased  premises,  and  if  he  is  negligent  in  this  regard,  and  a 
personal  injury  results  to  a  tenant  by  reason  thereof,  he  is  liable 
therefor.**  Although  the  landlord  may  employ  servants  to  perform 
this  duty,  which  is  inseparable  from  the  right  of  control,  he  is  legally 
responsible  for  any  negligence  on  their  part  which  results  in  injury 

9.  LebensbuTger  v.  ScoMd,  155  Trust  Co.,  168  Mo.  257,  66  S.  W:  153, 
Fed.  85,  86  C.  C.  A.  105,  12  L.R.A.  66  LJI.A.  334. 

(N.S.)  1025;  Buckley  v.  Cunningham,  Note:  14  L.R.A.  240. 
103  Ala.  449,  15  So.  826,  49  A.  S.  R.  11.  CHanlon  v.  Grubb,  38  App. 
42  and  note;  Pike  v.  Brittan,  71  Cal.  Cas.  (D.  C.)  251,  37  LJl.A.(N.S.) 
159,  11  Pac.  890,  60  Am.  Rep.  527;  1213;  Baird  ▼.  Shipman,  132  111.  16, 
Davis  V.  Pacific  Power  Co.,  107  Cal.  23  N.  E.  384,  22  A.  S.  R.  504,  7  L.R.A. 
563,  40  Pac.  950,  48  A.  S.  R.  156;  128;  B.  Shoninger  Co.  v.  Mann,  219 
Glickauf  v.  Maurer,  75  lU.  289,  20  lU.  242,  76  N.  E.  354,  3  L.R.A.(N.S.) 
Am.  Rep.  238;  Indianapolis  Abattoir  1097;  Tippecanoe  Loan,  etc.,  Co.  ▼. 
Co.  V.  Temperly,  159  Ind.  651,  64  N.  Jester,  180  Ind.  357,  101  N.  E.  915, 
E.  906,  95  A.  S.  R.  330;  Hamilton  v.  L.R.A.1915E  721;  Hinthorn  v.  Ben- 
Peary,  8  Ind.  App.  615,  35  N.  E.  48,  fer,  90  Kan.  731,  136  Pac.  247,  L.R.A. 
52  A.  S.  R.  485;  Toole  v.  Beckett,  67  1915B  98  and  note;  King  v.  Cassell, 
Me.  544,  24  Am.  Rep.  54;  Pittsfield  150  Ky.  537, 150  S.  W.  682,  42  L.R.A. 
Cottonwear  Mfg.  Co.  v.  Pittsfield  Shoe  (N.S.)  774;  McCarthy  v.  York  Coun- 
Co.,  71  N.  H.  522,  53  Atl.  807,  60  ty  Sav.  Bank,  74  Me.  315,  43  Am.  Rep. 
L.R.A.  116;  Railton  v.  Taylor,  20  R.  591;  Sawyer  v.  McGillicuddy,  81  Me. 
I.  279,  38  All.  980,  39  L.R.A.  246;  318,  17  Atl.  124,  10  A.  S.  R.  260,  3 
Brunswick-Balke  Collender  Co.  v.  Rees,  L.R. A.  458 ;  Manning  y.  Sherman,  110 
69  Wis.  442,  34  N.  W.  732,  2  A.  S.  Me.  332,  86  Atl.  246,  Ann.  Cas.  1914D 
R.  748;  Kuhn  v.  Sol.  Heavenrich  Co.,  89,  46  L.R.A.(N.S.)  126;  Whitcomb 
115  Wis.  447,  91  N.  W.  994,  60  L.R.A.  v.  Mason,  102  Md.  275,  62  Atl.  749, 
585;  Sievert  v.  Brookfield,  35  Can.  4  L.R.A. (N.S.)  565;  Shipley  v.  Fifty 
Sup.  Ct.  494,  2  Ann.  Cas.  646.  Associates,  101  Mass.  251,  3  Am.  Rep. 

Notes:  50  Am.  Dec.  778;  12  L.R.A.  346;  Looney  v.  McLean,  129  Mass.  33, 
843;  23  L.R.A.  159;  34  L.R.A.(N.S.)  37  Am.  Rep.  295;  Woods  v.  Naumkeag 
807,  808.  Steam  Cotton  Co.,  134  Mass.  357,  45 

And  see  infra,  par.  591.  Am.  Rep.  344;  Lindsey  v.  Leighton, 

10.  Valin  V.  Jewell,  88  Conn.  151,  150  Mass.  285,  22  N.  E.  901,  15  A.  S. 
90  Atl.  36,  L.R.A.1915B  324;  Purcell  R.  199;  Gordon  v.  Cummings,  152 
V.  English,  86  Ind.  34,  44  Am.  Rep.  Mass.  513,  25  N.  E.  978,  23  A.  S.  R. 
255  and  note;  King  v.  Cassell,  150  846  and  note,  9  L.R.A.  640;  Hart  v. 
Ky.  537,  150  S.  W.  682,  42  L.R.A.  Cole,  156  Mass.  475,  31  K  E.  644;  16 
(N.S.)     774;    McGinley    v.    Alliance   L.R.A.  557;  Coupe  v.  Piatt,  17?  Mass. 
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to  third  persons  who  are  free  from  fault  and  are  lawfully  upon  the 
premises.^*  This  obligation  of  the  landlord  to  the  tenants  of  differ- 
ent parts  of  the  same  building,  in  reference  to  the  halls,  stairways, 
doors,  etc.,  of  which  he  has  kept  possession  for  their  common  use, 
has  been  held  not  to  result  from  the  implied  covenant  for  quiet  enjoy- 
ment incident  to  the  leases  of  the  several  portions  of  the  building, 
but  to  be  of  the  same  character  as  that  of  any  other  owner  of  real 
estate,  who  permits  or  invites  others  to  use  it  for  a  particular  purpose, 
to  keep  it  safe  for  those  using  it  within  the  scope  of  the  invitation.^* 
The  landlord  is  in  possession  of  these  commonly  used  portions  of  his 
building.  He  has  not  parted  with  dominion  over  them.  He  has  right 
of  access  to  them  at 'all  times,  and  the  right  to  exclude  the  loitering 
public  generally  from  them.^^  It  is  endeavored  in  some  of  the  cases 
to  draw  a  distinction  between  tenement  or  apartment  buildings  having 
common  hallways,  stairways,  etc.,  in  which  the  landlord  employs 
janitors  to  attend  to  them^  and  buildings,  of  the  same  kind  where  no 
janitors  are  employed,  and  also  between  such  buildings  in  which 
there  are  elevators  operated  by  the  landlord  and  those  in  which  there 
are  none,  but  there  would  seem  to  be  no  such  distinction  on  principle. 
As  a  matter  of  evidence  it  is  easier  to  prove  that  the  landlord  has 

458,  62  N.  E.  626,  70  A.  S.  R.  293;  L.R.A.(N.S.)  578;  Cole  v.  McKey,  66 
Andrews  v.  Williamson,  193  Mass.  92,  Wis.  500,  29  N.  W.  279,  67  Am.  Rep. 
78  N.  E.  737,  118  A.  S.  R.  462;  Miles  293;  Huggett  v.  Miers,  [1908]  2  BL 
V.  Janvrin,  196  Mass.  431,  82  N.  E.  708,  B.  278,  77  L.  J.  K.  B.  710,  99  L.  T. 
124  A.  S.  R.  675, 13  L.R.A.(N.S.)  378;  N.  S.  326,  24  Times  L.  Rep.  582,  62 
Faxon  v.  Butler,  206  Mass.  600,  92  Sol.  J.  481, 14  Ann.  Cas.  760, 1  British 
N.  E.  707,  138  A.  S.  R.  406  and  note,  Rul.  Cas.  97  and  note. 
19  Ann.  Cas.  666;  Qrella  v.  Lewis  Notes:  69  Am.  Dee.  734;  111  A.  S. 
Wharf  Co.,  211  Mass.  54,  97  N.  E.  R.  474;  J30  A.  S.  R.  616;  12  L.R.A. 
745,  Ann.  Cas.  1913A  1136;  Olson  v.  843;  14  L.R.A.  239;  23  L.R.A.  155, 
Sehultz,  67  Minn.  494,  70  N.  W.  779,  166;  46  L.R.A.  86;  17  L.R.A.(N.S.) 
«  A.  S.  R.  437,  36  L.R.A.  790;  Far-  1164,  1166;  34  L.R.A.(N.S.)  807;  48 
ley  V.  Byers,  106  Minn.  260,  118  N.  L.R.A.(N.S.)  920;  Ann.  Cas.  1913C 
W.  1023,  130  A.  8.  R.  613  and  note;  975;  Ann.  Cas.  1914B  418  et  seq.; 
McGinley  v.  Alliance  Trust  Co.,  168  9  Eng.  Rul.  Cas.  468. 
Mo.  267,  66  S.  W.  163,  66  L.R.A.  334;  12.  Sciolaro  v.  Asch,  198  N.  Y.  77, 
Bender  v.  Weber,  250  Mo.  561,  157  91  N.  E.  263,  32  L.R.A.(N.S.)  945. 
«.  W.  570,  46  L.R.A.(N.S.)  121;  13.  King  v.  Cassell,  150  Ky.  537, 
Gleason  v.  Boehm,  58  N.  J.  L.  476,  150  S.  W.  682,  42  L.R.A.(N.S.)  774; 
34  Atl.  886,  32  L.R.A.  645;  Siggins  Whitcomb  v.  Mason,  102  Md.  275,  62 
V.  McGill,  72  N.  J.  L.  263,  62  Atl.  411,  Atl.  749,  4  L.R.A.(N.S.)  566;  Looney 
111  A.  S.  R.  666  and  note,  3  L.R.A.  v.  McLean,  129  Mass.  33,  37  Am. 
(N.8.)  316  and  note;  Dollard  v.  Rob-  Rep.  295;  Olson  v.  Schultz,  67  Minn. 
erts,  130  N.  Y.  269,  29  N.  E.  104,  494,  70  N.  W.  779,  64  A.  S.  R.  437. 
14  L.R.A.  238;  Sciolaro  v.  Asch,  198  36  L.R.A.  790;  Siggins  v.  McGill,  72 
N.  Y.  77,  91  N.  E.  263,  32  L.R.A.  N.  J.  L.  263,  62  Atl.  411,  111  A.  S.  R. 
(N.S.)  945;  Railton  ▼.  Taylor,  20  R.  666,  3  L.R.A.  (N.S.)  316. 
f.  279,  38  Atl.  980,  39  L.R.A.  246;  Note:  111  A.  S.  R.  474,  475. 
Howard  v.  Washington  Water  Power  14.  King  v.  Cassell,  150  Ky.  537^ 
•Co.,  75  Wash.  255,  134  Pac.  927,  52  150  S.  W.  682,  42  LJl.A.(N.S.)  774. 
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retained  control  of  the  common  passages  when  he  has  janitors  and 
elevator  operators  in  his  employ,  but  their  absence  would  not  affect 
the  principle  if  the  fact  of  the  landlord's  control  can  be  established 
by  other  evidence,  or  be  reasonably  inferred  from  all  the  circum- 
stances.^* 

558.  Applications  of  Rule. — ^In  the  cases  generally  and  in  the  text- 
books the  portions  of  the  building  in  common  use  to  which  the 
rule  above  stated  applies  are  stairways,  entrances,  hallways,  and  the 
like,  to  which  the  tenants  generally  have  access,  and  through  and 
over  which  they  have  easements  incident  to  the  several  different  por- 
tions of  the  building  leased  to  the  several  tenants,^*  and  it  has  been 
held  that  a  landlord  is  liable  to  a  tenant  or  person  rightfully  using 
the  premises,  who  is  injured  by  reason  of  defective  covering  on  the 
stairs  used  in  common,  and  over  which  the  landlord  has  exclusive 
control.*'  The  rule  has  also  been  applied  to  porches,**  and  landings 
of  outside  stairways,**  roofs,*®  cisterns,*  and  water  closets,  used  in 
common  by  the  tenants,'  and  it  has  been  held  that  there  is  no  valid 
distinction  between  the  landlord's  duty  in  the  case  of  stairways  and 
where  elevators  are  substituted  therefor  as  means  of  ingress  and 
egress  to  and  from  the  various  parts  of  a  building.'    A  full  discus- 

16.  McGinley  v.  Alliance  Trust  Co.,  Atl.   92,  51   L.R.A.   772;   Widing   v. 

168  Mo.  267,  66  S.  W.  153,  66  L.R.A.  Penn  Mut.  Life  Ins.  Co.,  96  Minn.  279, 

334.  104  N.  W.  239,  111  A.   S.  R.  471; 

16.  King  V.  Cassell,  150  Ky.  637,  Farley  v.  Byers,  106  Minn.  260,  118 
160  S.  W.  682,  42  L.R.A.(N.S.)  774;  N.  W.  1023,  130  A.  S.  R.  613  and 
Sawyer  v.  McGillicuddy,  81  Me.  318,  note. 

17  Atl.  124,  10  A.  S.  R.  260,  3  L.R.A.  Note:  L.R.A.1916B  98  et  seq. 

468 ;  Whiteomb  v.  Mason,  102  Md.  276,  19.  Hinthom   v.   Benf er,   90   Kan. 

62  Atl.  749,  4  L.R.A.(N.S.)  665;  Hart  731,  136  Pac.  247,  L.R.A.1915B  98. 

V.  Cole,  166  Mass.  475,  31  N.  E.  644,  20.  Bender  v.  Weber,  250  Mo.  661, 

16  L.R.A.  657;  Hawkes  v.  Broadwalk  157  S.  W.  570,  46  L.R.A.(N.S.)  121; 

Shoe  Co.,  207  Mass.  117,  92  N.   E.  Howard  v.  Washington  Water  Power 

1017,  44  L.R.A.(N.S.)   1123;  Bender  Co.,  76  Wash.  265,  134  Pac.  927,  52 

V.  Weber,  250  Mo.  661, 167  S.  W.  670,  L.R.A.(N.S.)  578. 

46  L.R.A.(N.S.)  121;  Siggins  v.  Mc-  Notes:  14  L.R.A.  239. 

Gill,  72  N.  J.  L.  263,  62  Atl.  411,  111  1.  King  v.  Cassell,  160  Ky.  537,  150 

A.  S.  R.  666,  3  L.R.A.(N.S.)  316  and  S.  W.  682,  42  L.R.A.(N.S.)  774. 

note;  Sciolaxo  v.  Asch,  198  N.  Y.  77,  2.  Marshall  v.  Cohen,  44  Ga.  489, 

91  N.  E.  263,  32  L.R.A.(N.S.)   945;  9  Am.   Rep.   170;   Tippecanoe  Loan, 

Howard  v.  Washington  Water  Power  etc.,  Co.  v.  Jester,  180  Ind.  357,  101 

Co.,  75  Wash.  255,  134  Pac.  927,  52  N.  E.  916,  L.R.A.1915E  721;  King  v. 

L.R.A.(N.S.)  578.  Cassell,  150  Ky.  637,  150  S.  W.  682, 

Note:  9  Eng.  Rul.  Cas.  455.  42  L.R.A.(N.S.)  774. 

17.  Peil  V.  Reinharfc,  127  N.  Y.  381,  Note :  111  A.  S.  R.  668. 

27  N.  E.  1077,  12  L.R.A.  843.  3.  Tippecanoe    Loan,    etc.,    Co.    v. 

Note:  23  L.R.A.  156.  Jester,  180  Ind.  357,  101  N.  E.  915. 

18.  Hinthom  v.  Benfer,  90  Kan.  L.R.A.1915E  721;  Sciolaro  v.  As<h, 
731, 136  Pac  247,  L.R.A.1915B  98  and  198  N.  Y.  77,  91  N.  E.  263,  32  IJl  A^ 
Bote;  Smith  v.  State,  92  Md.  518,  48  (N.S.)  945. 
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sion  of  the  liability  of  a  landlord  for  injuries  caused  by  the  operation 
of  an  elevator  on  the  leased  premises  is  found  elsewhere  in  this  work.* 
559.  Limitations  of  Rule. — Whatever  may  be  the  true  origin  and 
character  of  this  obligation  of  the  landlord  as  to  portions  of  the  leased 
premises  used  in  common,  it  ought  not  to  be  extended  beyond  the 
uses  and  purposes  to  which  it  is  reasonable,  from  the  situation  and 
nature  of  th,e  building  containing  the  demised  apartments,  to  infer 
that  the  halls,  stairways,  etc.,  were  intended  to  be  subjected  in  making 
the  leases  to  the  respective  tenants,*  and  it  has  accordingly  been  held 
that  the  duty  of  the  owner  of  an  ofBce  building  to  keep  in  proper 
condition  the  common  portions  retained  in  his  possession  does  not 
extend  to  keeping  outer  doors  unlocked  on  Sunday  to  enable  tenants 
to  remove  large  pieces  of  furniture  in  case  of  fire.*  In  the  absence 
of  any  agreement  on  the  subject,  a  landlord's  duty  to  his  tenant 
with  respect  to  a  common  passageway  in  a  house  consisting  of  several 
tenements  is  to  keep  such  passageway  in  the  condition  it  was  in,  or 
apparently  in,  at  the  time  of  the  leasing,'  and  his  obligation  has  never 
been  extended  so  as  to  require  a  reconstruction  of  the  ways  on  a  differ- 
ent plan,  if  the  ways  as  they  existed  when  the  premises  were  hired 
were  not  altogether  convenient  or  safe  by  reason  of  some  fault  in 
the  original  plan  which  was  apparent.®  Since  the  landlord  is  not 
bound  to  repair  premises  in  the  exclusive  possession  of  a  tenant,  he 
Ls  not  liable  for  injuries  caused  by  a  defective  condition  of  a  platform 
which  was  rented  with,  and  intended  for  the  exclusive  use  of  the 
occupants  of,  a  suite  of  apartments.^  So  if  a  leased  tenement  is 
situated  in  the  same  yard  with  others,  a  platform  inclosed  by  a  rail- 
ing and  connected  by  stairs  going  from  one  platform  to  another 
must  be  regarded  as  a  portion  of  the  leased  premises,  where  such  plat- 
form is  used  by  the  occupants  of  the  tenement  with  which  it  is  con 
nected,  and  one  of  the  lessees  injured  on  such  platform  by  a  defect 
therein  is  deemed  injured  by  a  defect  in  the  leased  premises. ^^    Nor 

4.  See  Elevators,  vol.  9,  p.  1250  Mass.  117,  92  N.  E.  1017,  44  L.R.A. 
et  seq.  (N.S.)  1123. 

5.  Whitcomb    v.    Mason,    102    Md.       Note:  3  L.R.A.(N.S.)  316. 

275,  62  Atl.  749,  4  L.R.A.(N.S.)  565;  8.  Woods  v.  Naumkeag  Steam  Cot- 

McGrinley  v.  Alliance  Trust  Co.,  168  ton  Co.,  134  Mass.  357,  45  Am.  Rep. 

Mo.  257,  66  S.  W.  153,  56  L.R.A.  334.  344;  Lindsey  v.  Leighton,  150  Mass. 

Note :  14  L.R.A.  239.  285,  22  N.  E.  901,  15  A.  S.  R.  199 ; 

6.  Whitcomb  v.  Mason,  102  Md.  275,  Andrews  v.  Williamson,  193  Mass.  92, 
62  Atl.  749,  4  L.R.A.(N.S.)  565  and  78  N.  E.  737,  118  A.  S.  R.  432;  Cole 
note.  V.  McKey,  66  Wis.  500,  29  N.  W.  279, 

7.  McGowan  v.  Monahan,  199  Mass.  57  Am.  Rep.  293. 
296,  85  N.  E.  105,  127  A.  S,  R.  501,  Note :  14  L.R.A.  240. 
■17  L.R.A. (N.S.)  928;  Faxon  v.  Butler,  9.  Note:  14  L.R.A.  239. 

206  Mass.  500,  92  N.  E.  707,  138  A.  10.  Phelan  v.  Fitzpatrick,  188  Mftss. 
S.  R.  405  and  note,  19  Ann.  Cas.  666 ;  237,  74  N.  E.  326,  108  A.  S.  R.  469. 
Hawkes  v.  Broadwalk  Shoe  Co.,  207 
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can  a  tenant  hold  his  landlord  liable  for  injury  due  to  a  fall  on  the 
sidewalk  in  front  of  the  property  which  waa  made  slippery  by  ico 
formed  by  water  dripping  from  a  roof  of  the  leased  building,  on  the 
theory  that  the  walk  was  a  common  passageway  which  the  landlord 
was  bound  to  keep  in  repair.^i  It  has  been  attempted  under  thi«  rule 
to  impose  on  a  property  owner  who  lets  different  floors  of  his  build- 
ing to  different  tenants  the  obligation  to  keep  the  walls  and  founda- 
tion of  such  building  in  a  safe  condition,  and  to  hold  him  liable  for 
injury  to  property  of  his  tenants  through  the  fall  of  a  wall  due  to 
excavations  by  a  stranger  on  adjoining  property,  but  the  courts  have 
refused  to  apply  the  rule  in  such  cases  on  the  ground  that  there  could 
be  in  fact  no  reservation  of  possession  or  contjcol  by  the  landlord.** 
According  to  some  authorities  this  duty  of  the  landlord  does  not  extend 
to  keeping  entrances  and  passageways  used  in  common  by  his  tenants 
free  from  temporary  obstructions,  such  as  accumulations  of  ice  and 
snow,**  but  on  the  other  hand,  it  has  been  held  that  whei*e  an  uncov- 
OTed  piazza  annexed  to  the  rear  of  a  building  over  which  was  a  right  of 
way  for  the  common  use  of  all  the  tenants  of  the  building  became 
covered  with  ice  by  reason  of  water  flowing  on  it  from  a  defective 
pipe  connected  w^'th  the  roof  of  the  building,  the  owner  is  liable  for 
injuries  received  ^i>y  a  tenant  in  slipping  on  it** 

560.  Duty  to  Light  Passages  and  Stairways, — It  is  generally  held 
that  the  landlord,  by  reason  of  his  duty  to  take  reasonable  care  to  have 
the  common  halls  and  stairways  reasonably  fit  for  use  for  the  passage 
of  the  tenants,  is  under  no  obligation  to  furnish  means  for  their  safe 
use,  and  that  he  is  therefore  under  no  duty  unless  assumed  by  contract 
to  furnish  light  at  night,  although  such  light  may  be  necessarj^  for  safe 
iise.**  There  are,  however,  decisions  to  the  effect  that  a  landlord  who, 
as  part  of, the  general  management  of  the  building,  always  lighted  and 
maintained  after  dark  a  gas  light  in  the  hall,  which  was  not  usually 

11.  Valin  V.  Jewell,  88  Conn.  161,  240;  L.R.A.1915B  99. 

BO  Atl.  36,  L.R.A.1915B  324.  14.  Notes:   14  L.R.A.  240;   L.R.A. 

12.  King  V.   Cassell,  150  Ky.  537,   1915B  99. 

150  S.  W.  682,  42  L.R.A.  (N.S.)  774;  15.  McGowan     v.     Monahan,     199 

Miles  V.  Tracey,  (Ky.)  89  S.  W.  1128,  Mass.  296,  85  N.  E.  105,  127  A.  S.  R. 

4  L.R.A.(N.S.)  1142;  Ward  v.  Fagin,  501,  17  L.R.A.(N.S.)    928;   Stone  v. 

101  Mo.  669,  14  S.  W.  738,  20  A.  S.  Lewis,  215  Mass.  594,  104  N.  E.  284, 

R.  650,  10  L.R.A.  147.  Ann.   Cas.   1914D  591   and  note,  50 

Note:  42  L.R.A. (N.S.)  777.  L.R.A. (N.S.)  471;  Gleason  v.  Boehm, 

13.  Pnrcell  v.  English,  86  Ind.  34,  58  N.  J.  L.  475,  34  Atl.  886,  32  L.R.A, 
44  Am.  Rep.  265;  Woods  v.  Naum-  645;  Hug:gett  v.  Miers,  [1908]  2  K. 
keag  Steim  Cotton  Co.,  134  Mass.  357,  B.  278,  77  L.  J.  K.  B.  710,  99  L.  T. 
46  Am,  Itep.  344;  Hawkes  v.  Broad-  N.  S.  326,  24  Times  L.  Rep.  582,  52 
walk  Shoe  Co.,  207  Mass.  117,  92  N.  Sol.  J.  481,  14  Ann.  Cas.  760  and 
E.  1017,  44  L.R.A.(N.S.)  1123;  Glea-  note,  1  British  Rul.  Cas.  97  and  note, 
son  V.  Boehm,  58  N.  J.  L.  475,  34  Atl.  Notes:  3  L.R  A.(N.S.)  317;  19  At2«. 
886,  32  L.R.A.  645.  Cas.  667;  Ann.  Cas.  1914D  592 

Notes:   12  L.R.A.  843;   14  L.R.A. 
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extinguished  before  the  next  morning,  might,  if  the  jury  were  satisfied 
that  the  light  had  been  extinguished  before  the  usual  time,  be  found 
liable  for  personal  injuries  sustained  by  a  tenant  while  attempting 
to  traverse  the  unlighted  hall.^^  And  it  has  also  been  held  that 
although  mere  failure  to  light  a  common  hall  or  stairway  will  not 
of  itself  establish  negligence  on  the  part  of  the  landlord,  the  duty 
to  keep  such  places  reasonably  safe  may  require  them  to  be  kept 
lighted  where  their  construction  is  such  as  to  be  otherwise  dangerous.^' 
Tn  some  jurisdictions  the  lighting  of  the  halls  and  stairs  of  tene- 
ment houses  has  been  regulated  l^y  law ;  and  it  has  accordingly  been 
held  that  a  failure  on  the  part  of  the  landlord  to  comply  with  the 
statutory  duty  thus  imposed  gives  a  right  of  action  to  the  injured 
party.  *• 

561.  Necessity  for  Notice  of  Defect. — The  liability  of  a  landlord 
^or  the  failure  to  maintain  the  portions  of  his  premises  used  in  com- 
.non  reasonably  safe  is  based  on  negligence,^*  and  it  is  generally 
held  that  to  recover  for  injury  received  from  their  defective  condi- 
tion the  burden  is  on  the  tenant  injured  to  show  that  the  landlord 
knew  of  the  defect  or  by  the  exercise  of  reasonable  care  would  have 
known  of  it.*®  Either  knowledge  of  the  defect  must  be  shown  or 
that  it  had  been  in  an  unsafe  condition  for  such  a  length  of  time 
that  the  landlord  should  have  known  of  it*  The  circumstances  must 
be  equivalent  to  notice,*  for  the  landlord  is  chargeable  only  with 
reasonable  care  in  the  discovery  of  defects,  and  the  measure  of  his 
duty  is  reasonable  care  and  prudence.'  It  is  not,  however,  necessary 
that  the  knowledge  of  the  landlord  should  be  actual.  If  his  want  of 
actual  knowledge  is  simply  the  result  of  his  own  negligence,  knowledge 
will  nevertheless  be  imputed  to  him.*  But  in  order  that  it  may  be  the 
duty  of  the  landlord  to  investigate,  there  must  be  something^to  suggest 
an  investigation.  It  is  not  negligence  to  fail  to  discover  a  concealed 
weakness  in  a  wall,  where  its  appearance  indicates  soundness  and 
strength.*  It  has  been  held  that  notice  to  one  who  collects  rents 
in  a  tenement  building,  and  who  also  gives  attention  to  repairs  on 
it,  of  the  danger  that  plastering  on  the  ceiling  of  a  hallway  will  fall 

16.  Faxon  v.  Butler,  206  Mass.  500,  46  L.R.A.(N.S.)  121. 
92  N.  E.  707,  138  A.  S.  R.  405,  19       Note :  50  Am.  Rep.  54. 

Ann.  Cas.  666  and  note.  20.  Notes:    34    L.R.A.(N.S.)    808; 

Note:  1  British  Rul.  Cas.  108,  109.  L.R.A.1915B  98. 

17.  Notes:   3  L.R.A.(N.S.)    317;   1       1.  Note:  34  L.R.A.(N.S.)  808. 
British  Rul.  Cas.  109.  2.  Notes:    50    Am.    Rep.    54;    34 

18.  Notes:  14  Ann.  Cas.  764;  Ann.  L.R.A.(N.S.)  808. 

Cas.  1914D  692;  1  British  Rul.  Cas.  3.  Note:  34  L.R.A.(N.S.)  808.  And 
109,  110.  see  supra,  par.  271. 

19.  McGbwan     ▼.     Monahan,     199       4.  Lindsey  v.  Leighton,  150  Mass* 
Mass.  296,  85  N.  E.  105,  127  A.  S.  R.  285,  22  N.  E.  901,  15  A.  S.  R.  199. 
601,  17  L.R.A.(N.S.)  928;  Bender  v.       Note:  34  L.R.A.(N.S.)   808. 
Weber,  250  Mo.  551,  157  i«.  W.  570,       5.  Note:  34  L.R.A.(N.S.)  808. 
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will  charge  the  owner  with  notice  of  the  danger.*  Ordinarily  the 
question  whether  the  owner  of  premises  leased  to  different  tenants 
was  negligent  in  failing  to  discover  defects  in  a  portion  of  the  prem- 
ises which  was  used  in  common  by  the  tenants  and  of  which  the 
owner  retained  the  control  is  a  question  for  the  jury.^ 

562.  Duties  and  Liabilities  as  to  Water  Pipes  and  Plumbing  Gen- 
erally.— ^It  has  frequently  been  held  that  the  landlord  is  bound  to 
ke^p  in  good  condition  the  water  pipes  used  in  common  by  several 
tenants,*  and  that  in  a  modern  tenement  house  the  sinks  and  water 
closets  are  also  things  which  the  landlord  is  required  to  look  after  and 
keep  in  good  condition  as  a  matter  of  necessity,  since  no  occupant  of 
rooms  whose  term  is  necessarily  short  and  uncertain  can  be  required 
to  perform  the  duty.*  Where,  however,  the  entire  premises  are  let, 
including  waterworks  and  connections  used  exclusively  to  supply  them 
with  water,  the  usual  rule  as  to  the  nonliability  of  the  lessor  for  repairs 
in  the  absence  of  agreement  to  that  effect  applies,  and  the  landlord 
is  not  bound  to  keep  the  waterworks  in  working  order.  ^* 

563.  Liability  for  Injuries  Caused  by  Water. — The  rule  that  one 
who,  for  his  own  purposes,  brings  on  his  lands  and  collects  and  keeps 
there  anything  likely  to  do  mischief  if  it  escapes  must  keep  it  con- 
fined at  his  peril  ^^  is  not  applicable  to  the  act  of  a  landlord  in  pro- 
viding his  building  with  artificial  means  for  supplying  it  with  water. 
Such  introduction  of  water  is  an  ordinary  and  natural  use,^*  and 
where  the  landlord  has  not  been  guilty  of  any  negligence  in  the 
construction  or  maintenance  of  the  water  appliances  in  his  building, 
he  is  not  liable  for  damage  sustained  by  his  tenants  by  reason  of  an 
overflow.**  The  basis  of  a  landlord's  liability  for  injury  from  flood- 
ing, in  the  absence  of  contract,  must  be  some  act  of  malfeasance  on 
his  part,  or  negligence  in  him  or  his  servants,  resulting  in  the  injury.** 
The  liability  of  the  landlord  does  not  follow  from  the  fact  that  the 
building  does  not  contain  the  latest  and  most  improved  system  of 
water  pipes.  He  is  not  bound  to  construct  his  building  so  as  to  reduce 
the  possibilities  of  damage  from  such  negligence  to  an  absolute  mini- 
mum.**    Ordinarily,  if  the  landlord  has  not  been  guilty  of  negli- 

6.  Dollard  v.  Roberts,   130  N.  T.  36  L.R.A.(N.S.)  907  and  note. 
269,  29  N.  E.  104, 14  L.R.A.  238.  ,  11.  See,  Nbgligbkcb. 

7.  Hinthorn  v.  Benfer,  90  Kan.  731,  12.  Rickards  v.  Lothian,  [1913]  A. 
136  Pac.  247,  L.R.A.1915B  98  and  C.  (Eng.)  263,  Ann.  Cas.  1913D  804 
note;   Widing  v.  Penn  Mut.  L.   Ins.  and  note. 

Co.,  95  Minn.  279,  104  N.  W.  239,  111  13.  Notes :  14  L.R.A.  240 ;  23  L.R.A. 
A.  S.  R.  471.  160;   10   Ann.    Cas.   257;   Ann.   Cas. 

Note:   34  L.R.A.(N.S.)   809.  1913D  812. 

8.  Notes :  14  L.R.A.  240 ;  23  L.R. A.       14.  Note :  10  Ann.  Cas.  257. 

160.  15.  McCarthy  v.  York  County  Sav. 

9.  Note:  14  L.R.A.  240.  Bank,  74  Me.  315,  43  Am.  Rep.  691; 

10.  Smithfield  Imp.  Co.  ▼.•  Coley-  Rickards  v.  Lothian,  [1913]  A.  C, 
Bardin,  156  N.  C.  255,  72  S.  E.  312,    (Eng.)  263,  Ann.  Cas.  1913D  804. 
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gence  in  the  inaintenance  of  the  water  fixtures  in  a  building,  he  can- 
not be  held  liable  by  a  tenant  who  suffers  injury  from  an  overflow, 
although  the  landlord  is  in  control  of  the  fixtures  or  of  the  portion 
of  the  building  wherein  they  are  located.^*  Where,  however,  the 
landlord  is  in  co!ntrol  of  the  water  fixtures  in  the  building  and  negli- 
gently allows  them  to  'get  out  of  repair,  he  is  liable  for  any  injury 
or  damage  sustained  by  a  tenant  occasioned  by  the  escape  of  water 
from  such  fixtures,*'  and  where  an  overflow  of  water,  which  runs 
down  and  damages  the  property  of  a  tenant  upon  a  lower  story  of 
a  building,  is  caused  by  the  negligence  of  the  janitor,  who  is  in  the 
employ  of  the  landlord,  the  latter  is  liable.*^  So  a  landlord  is  liable 
to  his  tenant  for  injury  to  the  tenant's  goods  caused  by  the  freezing 
and  bursting  of  water  pipes  on  a  floor  above  that  occupied  by  the 
tenant,  where  it  appears  that  the  building  was  in  charge  of  a  janitor 
employed  by  the  landlord,  and  that  it  was  the  exclusive  business  of 
the  janitor  to  keep  the  water  pipes  in  repair  and  to  cut  ofif  the  water 
on  the  upper  floor.**  Nor  is  a  landlord  relieved  from  liability  for 
injury  to  tenants  of  a  lower  floor  resulting  from  the  freezing  and 
bursting  of  an  automatic  fire  extinguisher  in  the  portion  of  the  build- 
ing retained  by  him  by  the  fact  that  he  has  employed  an  independent 
contractor  to  keep  the  building  heated.*^  But  where  the  water  fixtures 
which  produce  the  injury  are  under'  ihe  exclusive  control  of  the 
injured  tenant,  their  only  use  being  to  supply  him  with  water,  and 
the  leak  occurs  in  the  apartments  occupied  by  him,  the  landlord  is 
not  liable.^  According  to  some  authorities  the  mere  fact  that  there 
has  been  an  injurious  overflow  from  water  fixtures  on  an  upper  floor 
does  not  establish  negligence  on  the  part  of  the  landlord,  but  the 
plaintifif  must  prove  negligence.*  Other  decisions,  however,  are  to 
the  effect  that  proof  of  an  overflow  is  sufficient  evidence  of  negligence.' 
'564.  Liability  for  Injuries  Caused  by  Appliances  Used  to  Supply 
Heat  and  Power. — The  general  rule  that  where  the  landlord  retains 
or  has  control  of  a  portion  of  the  leased  premises,  the  responsibility 

16.  Buckley    ▼.    Cunningham,    103       18.  Pike  v.  Brittan,  71  Cal.  159,  11 
Ala.  449,  15  So.  826,  49  A.  S.  E.  42  Pac.  890,  60  Am.  Rep.  527. 

and  note.  19.  Kecoughtan  Lodge  No.  29,  etc. 

Note:  10  Ann.  Cas.  259.  v.  Steiner,  106  Va.  589,  56  S.  E.  569, 

17.  Iowa  Apartment  House  Co.  v.  10  Ann.  Cas.  256. 

Herschel,  36  App.  Cas.   (D.  C.)  457,  20.  Nahm    v.    Register    Newspaper 

Ann.   Cas.   1912C   206 ;   O'Hanlon  v.  Co.,  120  Ky.  485,  87  S.  W.  296,  9  Ann. 

Grubb,  38  App.  Cas.  (D.  C.)  251,  37  Cas.  209;  Pittsfield  Cottonwear  Mfg. 

L.R.A.(N.S.)  1213 ;  Kecoughtan  Lodge  Co.  v.  Pittsfield  Shoe  Co.,  71  N.  H. 

No.  29,  etc.  V.  Steiner,  106  Va.  589,  522,  53  Atl.  807,  60  L.R.A.  116. 

56  S.  E.  569,  10  Ann.  Cas.  256  and  1.  Note:  10  Ann.  Cas.  259. 

note.  2.  Note:  10  Ann.  Cas.  259. 

Notes:   14  L.R.A.  240;   23  L.R.A.  3.  Notes:  10  Ann.  Cas.  259;  Ann. 

160;    10   Ann.    Cas.   258;    Ann.    Cas.  Cas.  1913D  812. 
1913D  811. 
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rests  with  him  to  see  that  no  injury  results  to  those  having  rights 
there  by  reason  of  the  manner  in  whiph  such  portion  of  the  premises 
is  occupied  or  used  ^  extends  to  the  management  and  repair  of  the 
heating  apparatus  in  tenement  houses,  and  the  use  by  the  landlord 
of  defective  appliances  to  the  damage  of  a  tenant  may  constitute 
actionable  negligence.*  Thus  where  a  landlord  with  knowledge  that 
a  steam  radiator  was  in  a  leaky  condition  failed  to  make  the  neces- 
sary repairs,  by  reason  of  which  neglect  the  plaintiflf's  property  was 
damaged,  it  was  held  that  the  landlord  was  guilty  of  such  negligence 
as  to  make  him  liable  for  the  damages  sustained.*  So  if  the  landlord 
retaining  or  having  control  of  a  portion  of  the  leased  premises  puts 
dangerous  machinery  thereon,  it  is  his  duty  to  fence  it  or  use  other 
proper  means  to  protect  those  rightly  in  its  vicinity.' 

565.  Liability  for  Damages  Occasioned  in  Making  Repairs;  Gen- 
erally.— ^It  is  the  generally  accepted  rule  that  whether  there  is  a  cove- 
nant to  repair  or  not,  the  lessor  will  be  liable  for  injuries  caused  by 
his  negligence  or  imskilfulness  or  that  of  his  servants  and  employees 
in  making  repairs  to  the  leased  premises,*  and  it  has  been  held  that 
a  landlord  undertaking  to  repair  leased  premises  at  the  request  of 
his  tenant,  when  under  no  obligation  so  to  do,  and  who  assures  his 
tenant  that  such  repairs  have  been  made,  is  answerable  to  the  tenant 
if  the  latter,  relying  on  such  assurance,  suffers  injury  by  reason  of 
the  defects  not  being  properly  repaired.*    The  principle  that  governs 

4.  See  supra,  par.  556,  557.  ton,  105  Mass.  477,  7  Am.  ^p.  548; 

5.  Iowa  Apartment  House  Co.  v.  Consolidated  Hand-Method  Lasting- 
Herschel,  36  App.  Cas.  (D.  C.)  457,  Mach.  Co.  v.  Bradley,  171  Mass.  127, 
Ann.  Cas.  1912C  206  and  note ;  50  N.  E.  464,  68  A.  S.  R.  409 ;  Shute 
O'Hanlon  v.  Grubb,  38  App.  Cas.  (D.  v.  Bills,  191  Mass.  433,  78  N.  E.  96, 
C.)  251,  37  L.R.A.(N.S.)  1213  and  114  A.  S.  R.  631,  7  L.R.A.(N.S.)  965; 
note;  Railton  v.  Taylor,  20  R.  I.  279,  Peerless  Mfg.  Co.  v.  Bagley,  126  Mich. 
38  Atl.  980,  39  L.R.A.  246.  225,  85  N.  W.  568,  86  A.  S.  R.  537, 

6.  O'Hanlon  v.  Grubb,  38  App.  Cas.  53  L.R.A.  285 ;  Glenn  v.  Hill,  210  Mo. 
(D.  C.)  251,  37  L.R.A.(N.S.)  1213.       291,  109  S.  W.  27,  16  L.R.A.(N.S.) 

7.  Davis  v.  Pacific  Power  Co.,  107  699;  Blake  v.  Dick,  15  Mont.  236,  38 
Cal.  563,  40  Pac.  950,  48  A.  S.  R.  Pac.  1072,  48  A.  S.  R.  671;  Lambert 
156 ;  Poor  v.  Sears,  154  Mass.  539,  28  v.  Hamlin,  73  N.  H.  138,  59  Atl.  941, 
N.  E.  1046,  26  A.  S.  R.  272.  6  Ann.  Cas.  713;  Horton  v.  Early,  39 

8.  Lamparter  v.  Wallbaum,  45  111.  Okla.  99,  134  Pac.  436,  Ann.  Cas. 
444,  92  Am.  Dec.  225;  Glickauf  v.  1915D  825  and  note,  47  L.R.A. (N.S.) 
Maurer,  75  III.  289,  20  Am.  Rep.  238;  314;  Willcox  v.  Hines,  100  Tenn.  524, 
Barman  v.  Spencer,  (Ind.)  49  N.  E.  45  S.  W.  781,  66  A.  S.  R.  761; 
9,  44  L.R.A.  815;  Hamilton  v.  Feary,  Wcrtheimer  v.  Saunders,  95  Wis.  573, 
8  Ind.  App.  615,  35  N.  E.  48,  52  A.   70  N.  W.  824,  37  L.R.A.  146. 

S.  R.  485;  King  v.  Cassell,  150  Ky.  Notes:    9    L.R.A.    799;    12   L.R.A. 

537,  150  S.  W.  682,  42  L.R.A. (N.S*.)  843;  34  L.R.A.  830;  65  L.R.A.  855; 

774;  Gregor  v.  Cady,  82  Me.  131,  19  34  L.R.A. (N.S.)  806  et  seq.;  48  L.R.A. 

Atl.  108,  17  A.  S.  R.  466;  Hill  v.  Day,  (N.S.)  921;  Ann.  Cas.  1913C  975. 

108  Me.  467,  81  Atl.  581,  Ann.  Cas.  9.  Gregor  v.  Cadv,  82  Me.  131,  19 

1913C  971  and  note;  Gill  v.  Middle-  Atl.  108,  17  A.  S.  R.  466. 
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in  such  cases  is  that,  although  the  landlord  is  not  bound  to  repair 
in  the  absence  of  an  express  covenant  to  repair,  where  no  controlling 
statute  interferes,  and  though  biis  promise  to  repair,  made  subsequent 
to  the  execution  of  the  lease,  is  without  consideration,  and  hence  is 
unenforceable,  yet  if  he  shall  voluntarily  and  gratuitously  undertake, 
during  the  term,  to  repair  the  demised  premises,  he  is  bound  in  so 
doing  to  use  ordinary  care  and  diligence.  He  may  be  held  respon- 
sible for  his  negligence  or  lack  of  care  and  skill,  or  the  negligence, 
of  his  servants,  or  thoee  employed  by  him  in  doing  what  in  the  first 
instance  he  was  not  bound  to  do.  A  distinction  is  made  by  the 
authorities  between  nonfeasance  and  misfeasance  of  the  landlord.  In 
other  words,  the  law  distinguishes  between  the  failure  or  refusal  of 
the  landlord  to  do  what  he  has  not  promised  to  do,  or  is  not  legally 
bound  to  do,  and  his  doing  it  in  a  negligent  manner.  But  if  the 
landlord  voluntarily  repairs  and  actually  enters  upon  the  carrying 
out  of  his  scheme  of  repair,  he  will  be  responsible  for  the  want  of 
due  care  in  the  execution  of  the  work,  upon  the  principle  of  liability 
for  negligence,  without  reference  to  any  question  of  implied  contract 
to  repair,  or  implied  consideration.*®  Even  in  those  jurisdictions 
where  it  is  held  that  a  tenant  cannot  sustain  an  action  of  tort  for 
personal  injuries  received  by  him  because  of  the  breach  of  the  land- 
lord's covenant  to  keep  the  premises  in  repair,**  if  the  landlord  makes 
the  repairs  in  accordance  with  the  agreement,  and  is  negligent  in 
making  them,  the  tenant  may  recover  for  resulting  personal  inju- 
ries.** A  tenant's  rights  of  possession  of  demised  premises  are  not 
in  any  sense  lost  or  impaired  by  the  entry  of  a  person  under  direc- 
tion of  the  landlord,  for  the  purpose  of  making  repairs  or  improve- 
ments, and  he,  the  tenant,  still  has  the  right  to  go  upon  any  part 
of  such  premises,  though  in  the  place  (here  a  cellar)  where  the  repairs 
are  being  made,  and  having  such  right,  his  derk  or  servant  has  the 
same  right,  if  made  necessary  by  the  duties  of  his  employment.*' 
An  acceptance  of  the  risks  of  the  new  condition  produced  by  altera- 
tions in  the  premises  made  by  the  landlord  while  the  lease  is  running 
may  be  imputed  to  the  tenant  under  appropriate  circumstances,  and 
such  an  acceptance  will  bind  the  servants;  but  a  protest  by  the  tenant 
against  such  alterations  will  inure  to  the  benefit  of  his  servants,  and 
repel  the  inference  that  the  increased  risk  was  assumed  by  them.** 
It  has  been  held  that  a  subtenant  cannot  recover  against  the  landlord 
for  negligence  in  performing  a  gratuitous  undertaking  to  make  repairs, 
in  the  absence  of  a  showing  that  the  subtenant  was  a  party  to  the 

10.  Horton  v.  Early,  39  Okla.  99,  82  N.  E.  708,  124  A.  S.  R.  575  and 
134  Pac.  436,  Ann.  Cas.  1915D  825  note,  13  L.R.A.(N.S.)  378. 

and  note,  47  L.Rji.(N.S.)  314.  13.  Lamparter  v.  Wallbaum,  45  III 

11.  See  infra,  par.  580.  444,  92  Am.  Dec.  225. 

12.  Miles  V.  Janvrin,  196  Mass.  431,       14.  Note :  46  L.R.A.  84. 
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undertaking  or  knew  of  it  before  the  injury  complained  of.**  Accord- 
ing to  some  decisions  negligence  in  making  repairs  is  inferable  when 
their  purpose  is  to  stop  a  leak  in  a  roof  or  gutter,  which,  notwithstand- 
ing the  repairs,  continues  to  leak.*^  A  full  discussion  of  the  liability 
of  a  landlord  for  injuries  caused  by  the  negligence  of  an  independent 
contractor  employed  by  him  to  make  repairs  on  leased  premises  is 
found  elsewhere  in  this  work,*'  and  the  effect  of  the  tenant's  contribu- 
tory n^ligence  upon  his  right  to  recover  against  the  landlord  is 
considered  in  a  subsequent  portion  of  this  article.*^ 

566.  Negligent  Act  Must  Be  Real  Cause  of  Injury. — ^Where  a  land- 
lord who  is  under  no  obligation  to  repair  voluntarily  undertakes  to 
and  does  make  repairs,  he  is*  liable  only  for  his  active  and  direct 
negligence  with  regard  to  the  subject  matter  of  his  undertaking.  His 
negligent  act  must  be  the  real  cause  of  the  injury,  and  it  is  for  that 
alone  that  he  is  liable.*^  Thus  it  has  been  held  that  if  a  landlord 
voluntarily  undertakes  to  repair  a  platform  railing  which  he  is  under 
no  obligation  to  repair,  this  does  not  constitute  an  admission  of  lia- 
bility on  his  part  or  render  him  liable  if  the  railing  afterwards  gives 
way,  the  collapse  of  the  railing  not  being  traceable  to  the  negligence 
of  the  landlord  in  repairing  it,  but  being  due  to  its  original  defective 
condition,  which  condition  the  tenant  knew  when  he  took  the  prem- 
ises. ••  So*  where  a  landlord  in  pursuance  of  a  promise  to  repair  a 
ceiling  in  the  demised  premises,  which  he  is  under  no  obligation  to 
do,  makes  repairs  thereon,  and  the  ceiling  afterwards  falls  because 
of  defects  therein  existing  before  the  repairs,  and  not  as  a  consequence 
of  the  repairs,  it  has  been  decided  that  the  landlord  is  not  liable  for 
injuries  resulting  from  the  fall  of  the  ceiling.* 

567.  Noncompliance  with  Statutory  Provisions  as  to  Construction 
and  Care  of  Premises  as  Imposing  Liability. — According  to  numerous 
decisions  the  failure  to  comply  with  a  statutory  duty  in  reference 
to  the  care  of  premises,  a  portion  of  which  is  used  in  common  by 
many  tenants,  constitutes  actionable  negligence  on  the  part  of  the 
landlord,  rendering  him  liable  for  personal  injuries  thereby  resulting 
to  a  tenant,  where  the  latter  is  free  from  contributory  negligence. 
Where  the  landlord  by  statute  is  required  to  adopt  certain  measures 
for  the  safety  of  the  tenants,  he  is  liable  for  personal  injuries  result- 
ing to  a  tenant  from  his  failure  in  this  regard  provided  this  failure 

16.  Hill  v.  Day,  108  Me.  467,  81  18.  See  infra,  par.  568. 

Atl.  681,  Ann.  Cas.  1913C  971.  19.  Notes:   Ann.   Cas.   19130   976; 

Note :  Ann.  Cas.  1915D  829.  Ann.  Cas.  1915D  829.    And  see  gen- 

16.  Shute  V.  Bills,  191  Mass.  433,  78  erally,  Fboxhcate  Causb. 

N.  E.  96,  114  A.  S.  R.  631,  7  L.R.A.  20.  Phelan  v.  Fitzpatrick,  188  Mass. 

(N.S.)  965.  237,  74  N.  E.  326,  108  A.  S.  R.  469. 

17.  See  Independent  Contractors,  1.  Note:  Ann.  Cas.  1915D  829. 
▼ol.  14,  p.  104. 
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was  the  proximate  cause  of  the  injury.*  Thus  it  has  frequently  been 
held  that  a  landlord  failing  to  provide  a  fire  escape  or  keep  the  same 
in  repair,  as  required  by  statute,  will  be  liable  for  damages  caused 
thereby,'  and  it  has  been  decided  that  mere  length  of  tim6  of  occu- 
pancy, unaccompanied  by  some  affirmative  act  or  circumstance,  on 
the  tenant's  part,  showing  an  intent  to  relieve  the  landlord  from  the 
consequences  that  might  result  to  the  tenant  from  the  landlord's 
failure  to  perform  the  statutory  duty  imposed  upon  him,  cannot  relieve 
the  landlord  from  responding  in  damages,  in  case  a  lire  breaks  out 
and  the  tenant  suffers  injury  by  reason  of  the  absence  of  fire  escapes. 
A  tenant  owes  no  duty  to  the  landlord  to  examine  and  ascertain 
whether  he  has  equipped  the  premises  with  fire  escapes,  but  may 
reasonably  assume  that  the  landlord  has  performed  the  duty  imposed 
upon  him  by  statute;  and  even  after  discovering  that  the  landlord 
has  failed  to  perform  his  statutory  duty,  the  tenant  may  reasonably 
assume  that  he  will  perform  that  duty  at  any  time,  and  not  con- 
tinue to  disregard  the  law.*  It  has  been  held,  however,  that  the  land- 
lord owes  the  tenant  no  duty  to  keep  a  platform  constituting  part 
of  a  f\re  escape  safe  for  other  tlian  fire  purposes,  and  that  there  can 
be  no  recovery  for  injury  to  a  tenant's  child  going  upon  such  plat- 
form at  a  time  when  there  is  no  necessity  for  its  use  as  a  fire  escape.^ 
And  it  has  been  declared  that  the  owner  of  a  building  who  has  pro- 
vided fire  escapes  in  accordance  with  statute  and  who  has  rented 
certain  stores  above  the  second  story  in  said  building  to  firms  engaged 
in  a  legitimate  manufacturing  business  is  not  bound  to  exercise  super- 

2.  Note:48L.R.A.(N.S.)  920.  And  782,  it  was  held  that  the  failure  of 
Bee  Proximate  Cause.  the  owner  of  a  building  to  comply  with 

3.  West  v.  Inman,  137  Ga.  822,  74  the  ordinance  as  to  fire  escapes,  even 
S.  E.  527,  Ann.  Cas.  1913B  276  and  if  not  of  itself  the  ground  ^f  an  action 
note,  .39  L.R.A.(N.S.)  744  and  note;  by  a  person  injured  thereby,  is  at 
Ames  V.  Ayer,  192  111.  601,  61  N.  E.  least  a  matter  to  be  considered  in  con- 
861,  85  A.  S.  R.  357,  58  L.R.A.  277  nection  with  other  facts  and  circum- 
and  note;  Yall  v.  Snow,  201  Mo^  511,  stances  on  the  question  of  negligence. 
100  S.  W.  1, 119  A.  S.  R.  781,  9  Ann.  So  in  Carrigan  v.  Stillwell,  97  Me. 
Cas.  1161  and  note,  10  L.R.A.(N.S.)  247,  54  Atl.  389,  61  L.R.A.  163,  it  was 
177  and  note;  Cittadino  v.  Shackter,  declared  that  the  failure  to  perform  a 
83  N.  J.  L.  593,  85  Atl.  174,  43  L.R.A.  duty  as  to  fire  escapes,  imposed  by 
(N.S.)  80;  McAlpin  v.  Powell,  70  N.  statute  for  the  benefit  of  persons  em- 
Y.  126,  26  Am.  Rep.  555;  Willy  v.  ployed  in  the  building,  which  is  the 
Mulledy,  78  N.  T.  310,  34  Am.  Rep.  proximate  cause  of  the  death  of  an 
536;  Pauley  v.  Steam-Gauge,  etc.,  Co.,  employee,  which  death  is  the  natural 
131  N.  Y.  90,  29  N.  E.  999,  15  L.R.A.  and  ordinary  consequence  of  the  fail- 
194;  Rose  v.  King,  49  Ohio  St.  213,  30  ure,  is  evidence  of  negligence  to  be 
N.  E.  267,  15  L.R.A.  160  and  note.         submitted  to  the  jury. 

Notes:  95  Am.  Dec.  119;  23  L.R.A.  4.  Cittadino  v.  Shackter,  83  N.  J. 
157;  Ann.  Cas.  1913B  278  et  seq.         L.  593,  85  Atl.  174,  43  L.R.A.  (N.S.  > 

And  see  BuniDiNGS,  vol.  4,  p.  404  80. 
et  seq.     In  Schmalzried  v.  White,  97       5.  McAlpin  v.  Powell,  70  N.  Y.  126, 
Tenn.  36,  36  S.  W.  393,  32  L.R.A.   26  Am.  Rep.  555. 
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vision  over  the  portions  of  the  building  rented,  so  as  to  insure  that 
the  passages  or  entrances  to  the  fire  escapes  shall  be  at  all  times  kept 
open.  Nor  is  such  owner  liable  in  damages  to  an  employee  in  said 
building,  working  on  a  floor  above  the  second  floor,  who  suffers  inju- 
ries from  fire  in  consequence  of  obstructions  placed  in  the  passage- 
way to  the  fire  escape  by  a  tenant  who  has  rented  that  portion  of 
the  building  around  and  about  the  fire  escape.*  But  a  landlord  has 
been  held  liable  for  personal  injuries  to  a  tenant  caused  by  the 
constructing  of  steps  in  a  manner  violative  of  a  statute.' 

568.  Contributory  Negligence  of  Tenant  as  Barring  Recovery  for 
Injuries  from  Defects. — Even  though  it  is  the  duty  of  a  landlord  to 
keep  the  portions  of  his  premises  under  his  control  in  reasonably  safe 
condition,  the  right  of  the  tenant  to  recover  for  injuries  caused  by 
defects  thereon  may  be  barred  by  reason  of  his  contributory  negli- 
gence.®  Thus  it  has  been  held  that  a  tenant  who  leases  premise? 
with  knowledge  of  the  bad  condition  of  the  passageway  leading  to  his 
tenement,  which  is  common  to  several  tenements  demised  by  the  same 
landlord,  cannot  recover  for  injuries  received  in  consequence  of  the 
bad  condition  of  such  passageway.^  It  is  generally  held,  however, 
that  the  mere  fact  thai  a  tenant  is  aware  of  the  defective  condition 
of  a  portion  of  the  premises  which  it  is  the  duty  of  the  landlord  to 
repair  does  not  as  a  matter  of  law  make  it  contributory  negligence 
to  continue  the  use  of  the  same,  if  it  reasonably  appears  that  he  might 
safely  do  so  with  the  exercise  of  care.*^  Thus  the  fall  of  a  tenant 
in  a  tenement  house,  caused  by  a  hole  in  a  stair  carpet,  does  not  as 
matter  of  law  show  contributory  negligence,  although  he  knew  of 
the  holes  in  the  carpet  and  the  stairway  was  well  lighted  at  the  time.*^ 
So  it  has  been  held  that  a  tenant  is  not  necessarily  chargeable  with 
negligence  in  failing  to  keep  in  mind  the  danger  of  the  fall  of  plaster 
from  the  ceiling  of  a  hallway  in  a  tenement  under  which  he  has  to 
pass  in  going  to  his  apartments.**  In  cases  involving  injuries  result- 
ing from  voluntary  repairs  made  by  a  landlord  'the  general  rule  of 
negligence  cases  likewise  applies  that  the  plaintiff  must  be  free  from 
negligence,  and  if  a  tenant,  in  a  case  of  the  character  under  consid- 
eration, is  guilty  of  contributory  negligence,  he  cannot  recover.*'  The 
effect  of  contributory  negligence  as  relieving  a  landlord  from  liability 

6.  West  v.  Inman,  137  Ga.  822,  74  L.H.A.  790;  Peil  v.  Reinhart,  127  N. 
S.  E.  527,  Ann.  Cas.  1913B  276,  39  Y.  381,  27  N.  E.  1077,  12  L.R.A.  843; 
L.R.A.(N.S.)  744  and  note.  Bollard  v.  Roberts,  130  N.  Y.  269,  29 

7.  Note:   48   L.R.A.(N.S.)    920.  N.  E.  104,  14  L.R.A.  238. 

8.  Notes:  34  L.R.A.(N.S.)   808;  48       Note:  34  L.R.A. (N.S.)  809. 
L.R.A.(N.S.)    921;   Ann.   Cas.  1913C       11.  Peil  v.  Reinhart,  127  N.  Y.  381, 
975.  27  N.  E.  1077,  12  L.R.A.  843. 

9.  Note:  9  L.R.A.  798.  12.  Bollard  v.  Roberts,  130  N.  Y. 

10.  Olflon  V.  Schultz,  67  Minn.  494,  2^9,  29  N.  E.  104,  14  L.R.A.  238. 
70  N.  W.  779,  64  A.   S.  R.  437,  36       13.  Note:  Ann.  Cas.  1915D  829. 
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for  injuries  sustained  by  a  tenant  by  reason  of  his  failure  to  repair 
under  covenant  to  do  so  is  treated  elsewhere.** 

Effect  of  Agreement  by  Landlord  to  Repair 

569.  In  General. — ^It  is  well  settled  that  the  landlord  may  bind  not 
(mly  himself  but  the  reversioner  by  an  express  covenant  to  make 
repairs  to  the  demised  premises,**  and  where  this  is  done  by  the 
express  terms  of  a  lease  the  duty  to  make  repairs  or  keep  tenements 
fit  is  taken  from  the  shoulders  of  the  tenant  or  occupier  and  is  put 
upon  those  of  the  landlord.**  As  already  seen,  however,  no  covenant 
to  rebuild  or  repair  on  the  part  of  the  landlord  arises  from  exceptions 
of  certain  casualties  in  the  tenant's  covenant  to  repair,*^  and  the 
landlord  is  under  no  obligation  to  repair  unless  the  stipulation  to 
that  eflfect  constitutes  a  part  of  the  original  contract  of  letting,  a  sub- 
sequent promise  to  repair  being  without  consideration  and  not  bind- 
ing.** Where  a  provision  in  the  lease  charges  the  landlord  with 
the  duty  of  making  repairs,  his  lessee,  who  has  been  held  liable  in 
respect  thereof  under  a  similar  provision  in  a  sublease,  may  have 
indemnity  from  the  landlord.** 

570.  Construction  of  Agreement  Generally. — Under  a  general  cove- 
nant on  the  part  of  the  landlord  to  repair,  it  has  been  held  that  he 
is  bound  not  only  to  keep  the  premises  in  repair,  but  to  put  them  in 
that  condition,**  and  that  if  the  premises  were  let  for  a  particular 
purpose,  he  is  bound,  under  his  covenant  to  repair,  to  put  them  in 
such  a  state  of  repair  as  the  business  requires.*  Thus  a  covenant  by 
the  lessor  of  a  hotel  "that  he  will  keep  in  good  repair"  the  outside  of 
the  premises  binds  him,  to  repair  the  roof  so  as  to  make  the  building 
habitable  if  it  was  out  of  repair  at  the  time  of  the  lease,  and  is  not 
satisfied  in  such  case  by  maintaining  the  premises  in  the  same  condi- 
tion as  when  leased.*  So  a  covenant  to  keep  an  elevator  and  approaches 
in  constant  repair  and  perfect  condition  for  the  lessee's  use  does  not 
mean  that  it  may  be  in  a  defective  and  unsafe  condition  at  the  com- 
mencement of  the  lessee's  term,  and  that  it  may  be  permitted  to 
remain  so,  continually  endangering  human  life.     If  it  was  not  in 

14.  See  infra,  par.  578,  681.  ish  Rul.  Cas.  343  and  note. 

15.  Armstrong  v.  Maybee,  17  Wash.       Note :  46  L.R.A.  83,  88. 
24,  48  Pac.  737,  61  A.  S.  R.  898.  17.  See  supra,  par.  652. 

Note:  95  Am.  Dec.  119.  18.  See  supra,  par.  553. 

16.  Bender  v.  Weber,  250  Mo.  651,  19.  Note:  40  L.R.A.(N.S.)  U48, 
157  S.  W.  570,  46  L.R.A.(N.S.)  121;  20.  MUler  v.  McCardeD,  19  R.  L 
Edwards  v.  New  York,  etc.,  R.  Co.,  98  304,  33  Atl.  445,  30  L.R.A.  682. 

N.  Y.  245,  50  Am.  Rep.  659 ;  Miller  v.       Note :  95  Am.  Dec.  119. 
McCardell,  19  R.  I.  304,  33  Atl.  445,       1.  Notes:  96  Am.  Dec.  119;  10  A.  S. 
30   L.R.A.   682;   Torrens  v.   Walker,  R.  264. 

[1906]  2  Ch.  166,  75  L.  J.  Ch.  645,  54       2.  Miller  v.  McCardell,  19  R.  L  304, 
W.  R.  584,  95  L.  T.  N.  S.  409,  3  Brit-   33  Atl.  446,  30  L.R.A.  682. 
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repair  and  perfect  condition,  it  is  the  duty  of  the  landlord  to  put  it 
in  that  condition  at  or  before  the  commencement  of  the  lease,  and 
keep  it  so  during  the  term.*  It  has  been  held  that  if  the  tenant 
enters  and  continues  in  possession  until  the  end  of  the  term,  he 
thereby  waives  any  claim  for  damages  arising  from  the  lessor's  failure 
to  fulfil  a  condition  of  the  lease  that  he  would,  at  its  commencement, 
put  the  premises  in  repair;  but  when  the  landlord  agrees  to  repair 
before  a  certain  day,  which  does  not  arrive  until  after  the  term 
begins,  entry  by  the  tenant  does  not  operate  as  a  waiver,  and  if  the 
repairs  are  not  made  at  the  time  agreed,  the  tenant  may  abandon 
the  premises,  and  is  not  chargeable  with  rent  for  the  time  actually 
occupied.^  A  covenant  in  a  lease  to  keep  a  mill  in  necessary  repairs 
does  not  bind  the  covenantor  to  add  improvements  or  make  addition? 
under  his  covenant  to  repair;  but  he  is  bound  to  renew  existing  machin- 
ery when  too  old  and  worn  to  answer  its  purpose  in  the  mill.*  The 
landlord's  covenant  to  repair  extends  only  to  buildings  already  con- 
structed, unless  provision  is  otherwise  made  in  the  lease,*  and  in 
construing  covenants  to  repair  regard  must  be  had  to  the  age  and 
condition  of  the  premises  to  which  the  covenant  refers.^  It  has  been 
held  that  a  lease  providing  for  repair  of  the  premises  by  the  lessor, 
or  termination  of  the  lease  in  case  the  premises  become  partially  or 
wholly  untenantable  "by  fire  or  the  elements,"  refers,  by  the  term 
'^elements,"  only  to  some  sudden,  unusual  or  unexpected  action  of 
the  elements,  such  as  floods,  tornadoes  or  the  like — extraordinary  dis- 
asters not  anticipated  by  either  party — ^and  not  to  percolation  of  water 
through  and  under  the  basement  walls,  by  reason  of  springs,  making 
the  basement  so  wet  and  unhealthy  as  to  be  untenantable.* 

571.  Duty  to  Rebuild. — ^Where  a  landlord's  covenant  to  make 
repairs  is  general  and  unqualified  it  has  usually  been  held  to  impose 
on  him  the  duty  to  rebuild  the  premises,*  but  it  has  been  held  that 

3.  Olson  V.  Schultz,  67  Minn.  494,   Exley,  52  W.  Va.  476,  44  S.  E.  149,  61 
70  N.  W.  779,  64  A.  S.  R.  437,  36   L.R.A.  957. 

L.R.A.  790.  Note:  3  British  Rul.  Cas.  352. 

4.  Note:  95  Am.  Dec.  120.  For  a  similar  construction  of  the 

5.  Cooke  V.  England,  27  Md.  14,  92  tenant's  covenant  to  repair,  see  infra^ 
Km.  Dee.  618.  par.  605. 

6.  Note :  95  Am.  Dec.  119,  120.  A  lessor  covenanted  to  make  all  nt^o- 

7.  Torrens  v.  Walker,  [1906]  2  Ch.  essary  repairs  upon  the  outside  of  the 
1.66,  75  L.  J.  Ch.  645,  54  W.  R.  584,  buildings  upon  the  demised  premiseb' 
95  If.  T.  N.  S.  409,  3  British  Rul.  Cas.  upon  notice  to  him,  and  the  lessee  co\ 
343  and  note.  enanted  to  make  all  necessary  inside 

For  the  application  of  the  same  rule  repairs,  and  to  leave  the  premises  in 

in  case  of  a  tenant's  covenants  to  re-  as  good  condition  at  the  end  of  the 

pair,  see  infra,  par.  608.  term,  unavoidable  casualties  excepted. 

8.  Harris  v.  Corlies,  40  Minn.  106,  There  were  mutual  covenants  that  if 
41  N.  W.  940,  2  L.R.A.  349.  the  buildings  should  be  destroyed  or 

9.  Crocker  v.  Hill,  61  N.  H.  345,  60  made  untenantable  by  fire,  either  party 
Am.  Rep.  322.     And  see  Arbenz  v.  might  terminate  the  lease  upon  notice 
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a  lessor  is  not  bound  by  a  covenant  to  repair  to  rebuild  during  the 
term  of  the  lease  premises  which  have^  at  the  date  at  which  he  receives 
notice,  become  worn  out  bv  age,  and  merely  from  the  action  of  time 
on  tne  materials  used  been  reauced  to  a  state  in  which  repair  is  impos- 
sible.^^ So  it  has  been  decided  that  the  destruction  of  a  building  by 
gradual  decay  from  natural  causes  is  not  an  act  of  God  within  the 
meaning  of  a  provision  in  a  lease  requiring  the  landlord  to  rebuild 
in  case  the  building  is  destroyed  by  such  act  and  that  a  covenant  by 
a  landlord  to  rebuild  in  case  of  destruction  of  the  building  by  the 
elements  or  act  of  God  does  not  require  him  to  do  so  in  case  of  the 
i^azing  of  the  building  by  the  public  authorities,  because  it  has  become 
'.insafe  partly  by  age  and  partly  by  alterations  made  upon  it  by  ten- 
ants.^^  On  the  other  ]^sixxd,  an  express  covenant  on  the  part  of  a 
landlord  to  repair  and  restore  the  demised  premises  to  their  former 
condition,  in  case  they  are  injured  by  the  elements  so  as  to  be  untenant- 
able and  unfit  for  occupancy  and  use  for  a  certain  purpose,  has  been 
held  to  include  injuries  resulting  from  the  action  of  the  elements 
causing  natural  and  gradual  decay.^'  If  the  lessor  covenants  to 
'^rebuild"  in  case  the  premises  demised  shall  be  burned,  he  is  only 
bound  to  restore  them  to  the  state  in  which  they  were  when  he  let 
them,  and  not  to  rebuild  any  additional  parts  which  may  have  been 
erected  by  the  tenant,*'  and  a  lessor  of  a  wooden  building  covenant- 
ing to  rebuild  in  case  of  fire  is  released  by  the  enactment  of  a  valid 
ordinance  prohibiting  the  erection  of  wooden  buildings.^* 

572.  Necessity  for  Notice  of  Need  of  Repairs;  Time  of  Making 
Repairs. — ^It  has  been  held  that  a  covenant  to  put  premises  in  repair 
before  the  commencement  of  the  lease  is  broken  by  a  failure  to  repaii 
within  a  reasonable  time,**  but  as  a  general  rule,  where  a  landlord 
has  covenanted  to  keep  the  demised  premises  in  repair  during  the 
term  of  the  lease,  there  is  no  breach  of  the  covenant  until  a  reason- 
able time  has  elapsed  after  notice  has  been  given  by  the  tenant  that 
repairs  are  necessary.**    Likewise,  where  the  duty  of  making  repairs 

to  the  other.     The  buildings  were  de-  Atl.  213,  129  A.  S.  R.  451  and  note, 

stroyed  by  fire  during  the  term,  and  21  L.R.A.(N.S.)    129  and  note. 

the  lessee  made  demand  upon  the  les-  12.  Notes:  21  L.R.A.(N.8.)   130;  3 

Bor  to  rebuild  them,  and  he  neglected  British  Rul.  Cas.  354. 

to  rebuild  in  a  reasonable  time,  nei-  13.  Note:  95  Am.  Dec.  120. 

ther  party  giving  notice  to  terminate  14.  Cordes  v.  Miller,  39  Mich.  581, 

the  lease.     Held,  .that  the  lessor  was  33  Am.  Rep.  430. 

liable  for  the  damages  in  an  action  of  16.  Tyson  v.  Weil,  169  Ala.  558,  53 

covenant  broken.     Crocker  v.  Hill,  61  So.  912,  Ann.  Cas.  1912B  350. 

N.  H.  345,  60  Am.  Rep.  322.  16.  Tyson  v.  Weil,  169  Ala.  558,  53 

10.  Torrens  v.  Walker,  [1906]  2  Cli.  So.  912,  Ann.  Cas.  1912B  350  and 
166,  75  L.  J.  Ch.  645,  54  W.  R.  584,  note;  Cooke  v.  England,  27  Md.  14,  92 
95  L.  T.  N.  S.  409,  3  British  Rul.  Cas.  Am.  Dec.  618 ;  Thompson  v.  Clemens, 
343  and  note.  96  Md.  196,  53  Atl.  919,  60  L.R.A.  580 ; 

11.  Kirby  v.  Wylie,  108  Md.  501,  70  Miles  v.  Janvrin,  196  Mass.  431,  82  N. 
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is  placed  on  the  landlord  by  statute  it  has  been  held  that  the  landlord 
is  not  in  default  until  he  has  been  notified  of  the  need  of  repairs  by  • 
the  tenant.^^  Of  course  where  a  lease  provides  that  the  landlord 
shall  be  bound  to  make  repairs  only  upon  written  notice  from  the 
tenant  that  repairs  are  necessary  there  is  ordinarily  no  breach  of  the 
covenant  to  repair  until  the  required  notice  has  been  given. ^®  The 
rule  requiring  notice  rests  upon  the  principle  that  the  landlord  is 
not  the  occupier  of  the  premises,  and  has  no  means  of  knowing  what 
is  the  condition  of  the  premises  unless  he  is  told,  because  he  has  no 
right  of  access  to  the  demised  premises,  whereas  the  occupier  has  the 
best  means  of  knowing  of  any  want  of  repair.  It  has,  therefore,  been 
held  that  the  naked  obligation  on  the  part  of  the  landlord  to  repair 
is  not  broken  unless  notice  has  been  given  to  him  of  the  want  of 
repair.  It  follows  from  this  that  where  a  landlord  who  has  cove- 
nanted to  keep  the  demised  premises  in  repair  has  actual  knowledge 
of  the  need  of  repairs  he  is  guilty  of  a  breach  of  his  covenant  where 
he  does  not  repair  the  premises  although  no  notice  is  given  him  by 
the  tenant.^*  It  has  also  been  held  by  some  authorities  that  the  lessee 
has  an  action  on  the  lessor's  covenant  to  repair  without  previous 
notice  of  want  of  repair,  if  the  lease  contains  a  covenant  that  the 
lessor  may  enter  "to  review  and  make  improvements."  *  As  to  what 
is  a  reasonable  time  for  making  repairs  after  notice  must  depend  upon 
circumstances.  Not  only  the  extent  of  repairs  to  be  made  must  be 
considered,  but  the  apparent  necessity  for  prompt  action.*  If  one 
engages  to  make  repairs  before  a  particular  day,  and  it  becomes  impos- 
sible by  the  act  of  God  to  make  them  by  that  day,  it  has  been  held 
that  he  will  not  be  liable  for  a  breach  of  the  covenant  if  he  repairs 
as  soon  as  possible  thereafter.  Thus  the  impossibility  of  repairing 
leased  dams  or  races  ten  days  after  the  water  falls  to  the  average 
winter  stage,  as  agreed  upon  by  the  lease,  because  the  water  immedi- 
ately rises  again  and  continues  high,  releases  the  lessor  from  liability 
for  breach  of  the  covenant  if  he  repairs  as  soon  as  possible.* 

Rights  and  Remedies  of  Tenant  as  against  Landlord 

573.  In  General. — The  usual  remedy  of  a  tenant  for  breach  of 
the  duty  assumed  by  the  landlord  to  repair  or  keep  the  premises  in 

E.  708,  124  A.  S.  R.  575,  13  L.R.A.  18.  Notes:    48    L.R.A.(N.S.)    921; 

(N.S.)  378;  Torrens  v.  Walker,  [1906]  Ann.  Cas.  1912B  354. 

2  Ch.  166,  75  L.  J.  Ch.  645,  64  W.  R.  19.  Note:  Ann.  Cas.  1912B  354. 

584,  95  L  T.  N.  S.  409,  3  British  Rul.  1.  Hay^J^n     v.     Bradley,     6     Gray 

Cas.  343.  (Mass.)  425,  66  Am.  Dec.  421. 

Notes:  95  Am.  Dec.  120;  9  L.R.A.  2.  Thompson   v.    Clemens,   96    Md. 

799;  34  L.R.A.  613,  826;  18  Ann.  Cas.  196,  53  Atl.  919,  60  L.R.A.  580. 

6;  Ann.  Cas.  1912B  353;  9  Eng.  Rul.  3.  Pengra  v.  Wheeler,  24  Ore.  532, 

Cas.  456.  34  Pac.  354,  21  L.R.A.  726. 

17.  Note:  Ann.  Cas.  1912B  354.  Note:  15  Eng.  Rul.  Cas.  809. 
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repair  is  an  action  for  damages.  He  is  not,  however,  restricted  to  this 
remedy,  but  as  heretofore  shown  may  when  sued  for  rent  counter- 
claim or  set  off;  under  some  of  the  statutes,  the  damages  he  may  have 
suffered  *  or,  where  the  doctrine  of  recoupment  prevails,  recoup  there- 
for; *  and  according  to  the  view  taken  in  many  jurisdictions  in  this 
country  if  the  failure  results  in  rendering  the  premises  untenantable, 
the  tenant  is  entitled  to  treat  this  as  a  constructive  eviction  justifying 
him  in  abandoning  the  possession.*  Again,  the  covenant  of  the  land- 
lord to  repair  and  that  of  the  tenant  to  pay  rent  may  be  dependent 
so  as  to  require  a  performance  by  the  landlord  as  a  condition  prece- 
dent to  the  tenant's  liability  for  the  rent.'^ 

574.  Right  to  Make  Repairs  at  Landlord's  Expense  or  Sue  on 
Contract. — It  has  frequently  been  held  that  where  the  landlord  has 
agreed  to  make  all  necessary  repairs  and  has  refused  to  do  so  upon 
proper  request,  the  tenant  may  make  the  necessary  repairs  and  charge 
them  to  the  landlord.*  He  is  not,  however,  usually  bound  to  do 
this,  but  may  if  he  sees  fit  recover  damages  from  the  landlord  for 
the  default  of  the  latter  in  an  action  on  the  contract.*  A  landlord 
cannot  escape  liability  for  injury  to  the  floors  and  wall  of  the  leased 
building,  which  the  lessee  is  compelled  to  repair,  because  the  cost  of 
the  repairs  cannot  be  stated  with  exactness,  if  it  can  be  reasonably 
estimated  from  known  and  approved  data.** 

575.  By  and  against  Whom  Covenant  to  Repair  Enforceable.—* 
As  in  case  of  other  contract  obligations  the  executors  and  adminis- 
trators of  a  lessor  are  liable  upon  his  covenant  to  repair.  And  it 
has  been  held  that  where  a  testator  covenanted  to  rebuild  premises 
leased  by  him,  in  case  of  their  destruction  by  fire,  his  executor  will 
have  power  to  perform  such  covenant;  and  in  an  action  against  the 
executor  to  recover  damages  for  the  breach  of  such  covenant,  a  motion 
for  a  nonsuit  on  the  ground  that  the  executor  had  no  power  to  rebuijd, 
and  no  control  over  the  heirs  at  law  to  make  them  rebuild,  is  prop- 

4.  See  supra,  par.  448.  30  L.R.A.  682;  Beardsley  v.  MorrisoD, 

6.  See  supra,  par.  449.  18  Utah  478,  56  Pac.  303,  72  A.  S.  R. 

6.  See  supra,  par.  178.  796  and  note. 

7.  See  supra,  par.  194,  as  to  depend-  Notes:  40  Am.  Dec.  336;  96  Am. 
ent  and  independent  covenants.     And  Dec.  120;  Ann.  Cas.  1913C  974. 

see  generally,  supra,  par.  450.  9.  Miller  v.  McCardeli,  19  R.  I.  304, 

8.  Purcell  v.  English,  86  Ind.  34,  44  33  Atl.  445,  30  L.R.A.  682;  Davis  v. 
Am.  Rep.  265;  Hendry  v.  Squier,  126  Smith,  26  R.  I.  129,  68  Atl.  630,  106 
Ind.  19,  25  N.  E.  830,  9  L.R.A.  798;  A.  S.  R.  691,  3  Ann.  Cas.  832,  66 
McCoy  V.  Oldham,  1  Ind.  App.  372,  27  L.R.A.  478. 

N.  E.  647,  50  A.  S.  R.  208;  JIamilton  Notes:  95  Am.  Dec.  120;  9  L.R.A. 

V.  Feary,  8  Ind.  App.  615,  35  N.  E.  799;  15  Ann.  Cas.  565;  9  Eng.  Rul. 

48,  62  A.   S.   R.   485;   Thompson  v.  Cas.  455. 

Clemens,  96  Md.  196,  53  Atl.  919,  60  And  see  infra,  par.  676. 

L.R.A.  580 ;  Ward  v.  Kelsey,  38  N.  Y.  10.  Jemo  v.  Tourist  Hotel  Co.,  55- 

80,  97  Am.  Dec.  773  and  note;  Miller  Wash.  595,  104  Pac.  820, 19  Ann.  Cas. 

V.  McCardeli,  19  R.  L  304,  33  Atl.  445,  1199,  30  L.R.A.  (N.S.)  926. 
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erly  denied.  In  such  a  case^  whether  the  land  is  devised  or  descends 
to  the  heir,  the  executor  is  liable  upon  the  covenant,  and  must  pay 
the  damages,  if  he  have  assets.  ^^  It  is  well  recognized  that  a  covenant 
on  the  part  of  the  lessor  to  repair  may  run  with  the  reversion  so  as 
to  impose  its  burden  upon  the  lessor's  grantee  or  transferee  in  so 
far  as  regards  a  breach  after  the  transfer,^^  and  this  has  been  said 
to  be  true  whether  the  lessor's  assigns  are  named  or  not.*'  On  the 
other  hand,  if  the  covenant  to  repair  is  broken  at  the  time  of  the 
transfer  and  is  not  such  as  is  deemed  capable  of  a  continuing  breach, 
the  burden  will  not  run  with  the  reversion  so  as  to  be  enforceable 
against  the  transferee.  Thus  a  covenant  on  the  part  of  the  lessor  to 
repair  or  improve  the  premises  in  a  specified  manner  and  at  a  specified 
time,  which  was  broken  at  the  time  of  the  transfer  and  which  was 
not  capable  of  a  continuing  breach,  would  not  run  with  the  reversion 
so  as  to  impose  liability  upon  the  transferee.**  A  distinction  has  been 
made  between  a  lessor's  covenant  to  repair  and  his  covenant  to  pay 
to  the  lessee  the  cost  of  repairs  which  the  lessee  is  by  the  terms  of 
the  lease  authorized  to  make,  and  it  has  been  held  that  such  a  cove> 
nant  creates  merely  a  personal  T)bligation  the  bunden  of  which  does 
not  run  with  the  reversion.*^  The  benefit  of  the  lessor's  covenant 
to  repair  runs  with  the  leasehold  estate  and  is  enforceable  by  the 
lessee's  assignee,  as  regards  breaches  occurring  after  the  assignment.** 
576.  Measure  and  Element  of  Damages  Generally. — There  has 
been  a  diversity  of  opinion  in  the  courts  of  the  various  states  as  to 
the  measure  of  the  damages  to  which  the  lessee  is  entitled  when  the 
lessor  has  failed  to  comply  with  his  covenant  to  repair.*^  In  some 
decisions  the  rule  is  laid  down  generally  that  for  a  landlord's  breach 
of  his  covenant  to  repair,  the  tenant  may  recover  only  the  actual 
damages  which  are  the  direct,  immediate,  or  proximate  and  unavoid- 
able result  of  the  breach  of  the  covenant.*®  This  rule  is  said  to  include 
such  losses  in  addition  to  the  actual  cost  of  repairs  as  are  necessarily 
sustained  during  the  periods  required  for  making  the  repairs,  and 

11.  Chamberlain  v.  Dunlop,  126  N.  62  S.  E.  896,  4  Ann,  Cas.  437  and  note, 
Y.  45,  26  N.  E.  966,  22  A.  S.  R.  807.  4  L.R.A.(N.S.)  466.  As  regards  the 
See  generally,  Executors  and  Admin-  liabihty  of  a  transferee  of  the  reversion 
I8TRAT0R8,  vol.  11,  p.  163  et  seq.  upon  the  lessor's  covenant  to  pay  for 

12.  Willcox  V.  Kehoe,  124  Ga.  484,  improvements  to  be  made  by  the  lessee, 
52  S.  E.  896,  4  Ann.  Cas.  437  and  see  supra,  par.  298. 

note,  4  L.R.A.(N.S.)    466;   Northern       16.  See  supra,  par.  348,  as  regards 

Pac.  R.  Co.  V.  McClure,  9  N.  D.  73,  81  general  rights  of  assignee  of  leasehold 

N.  W.  52,  47  L.R.A.  149.  against  lessor. 
Note:  L.R.A.1915C  220.  17.  Young  v.  Herman,  96  Ark.  78, 

13.  Willcox  V.  Kehoe,  124  Ga.  484,  131  S.  W.  62,  34  L.R.A.(N.S.)  977. 
62   S.   E.   896,  4  Ann.   Cas.   437,  4       18.  Culver  v.  Hill,  68  Ala.  66,  44 
L.R.A.(N.S.)  466.  Am.  Rep.  134. 

14.  Note:  L.R.A.1916C  247.  Note:  15  Ann.  Cas.  563. 
16.  WiUcoz  V.  Kehoe,  124  Ga.  484, 
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compensation  for  any  loss  of  the  use  of  the  premises  while  they  are 
undergoing  repairs.**  In  other  decisions,  however,  an  attempt  has 
been  made  by  the  courts  to  lay  down  a  more  definite  rule,  and  it  is 
held  that  the  measure  of  damages  for  the  breach  of  a  landlord's  cove- 
nant to  repair  is  the  diflference  between  the  rental  value  of  the  premises 
in  their  condition  resulting  from  the  failure  to  repair  and  what  their 
rental  value  would  have  been  if  the  covenant  had  been  performed.** 
Bv  some  authorities  it  has  been  held  that  the  rental  value  of  the 
premises  in  the  condition  they  would  have  been  in  had  the  covenant 
been  performed  is  not  to  be  determined  by  the  amount  of  the  rent 
stipulated  for  in  the  lease,  such  amount  being  an  indication  of  the 
market  value  only,  for  the  reason  that  the  tenant  may  have  leased 
the  building  for  a  less  sum  than  it  was  actually  worth,  or  he  may 
have  paid  more  than  it  was  worth.  In  the  latter  instance  the  landlord 
would  be  entitled  to  the  benefit  of  his  bargain,  and  in  the  first  instance 
the  tenant  would  be  as  plainly  entitled  to  the  benefit  of  his  bargain. 
According  to  the  view  taken  by  other  courts,  however,  the  rental 
value  of  the  premises  in  the  condition  in  which  they  should  have 
been  kept^may  fairly  be  taken  at  that  named  in  the  lease,  and  it  would 
seem  that  their  rental  value  in  the  condition  of  disrepair  would  be 
the  same  amount,  less  the  extra  sum  it  would  cost  to  do  an  equal 
amount  of  work  in  the  premises,  which,  by  reason  of  the  lack  of 
repair,  were  rendered  less  convenient  for  the  business  conducted 
thereon.*  In  estimating  the  damages,  those  which  are  contingent, 
speculative,  or  remote,  or  not  within  the  contemplation  of  the  parties 
at  the  time  of  the  execution  of  the  lease,  cannot  be  considered,*  but 
it  has  been  said  that  all  damages  arising  from  the  breach  of  a  cove- 
nant in  a  lease  to  repair,  subsequent  as  well  as  prior  to  the  institu- 
tion of  the  suit,  may  be  recovered  in  a  suit  brought  during  the  term.* 
577.  Injuries  to  Property  or  Business. — ^In  a  large  number  of  deci- 
sions tenants  have  been  permitted  to  recover,  for  the  landlord's  breach 
of  his  covenant  to  repair,  the  damages  sustained  by  reason  of  inju- 
ries to  the  property  of  the  tenants  situated  upon  the  leased  premises.* 
Thus  it  has  been  held  that  where  the  landlord  agreed  to  keep  fences 

19.  Note:  15  Ann.  Gas.  563.  1.  Note:  15  Ann.  Gas.  563,  564. 

20.  Young  V.  Berman,  96  Ark.  78,  2.  Miller  v.  Sullivan,  77  Kan.  252, 
131  S.  W.  62,  34  L.R.A.(N.S.)  977;  94  Pae.  266,  15  Ann.  Gas.  561  and 
Miller  v.  Sullivan,  77  Kan.  262,  94  note,  16  L.R.A.(N.S.)  737  and  note; 
Pac.  266,  15  Ann.  Gas.  561  and  note,  Gooke  v.  England,  27  Md.  14,  92  Am. 
16  L.R.A.(N.S.)  737  and  note;  Grock-  Dec.  618  and  note.  And  see  generally, 
er  V.  Hill,  61  N.  H.  345,  60  Am.  Rep.  Damages,  vol.  8,  p.  438  et  seq. 

322;   Brooklyn  v.   Brooklyn   City  R.       3,  Gooke  v.  England,  27  Md.  14,  92 
Go.,  47  N.  Y.  475,  7  Am.  Rep.  469.   Am.  Dee.  618  and  note.    And  see  Dam< 

Notes:  9  L.R.A.  798;  53  L.R.A.  101;   ages,  vol.  8,  p.  542  et  seq. 
15  Ann.  Gas.  563;  Ann.  Gas.  1913G       4.  Miller  v.  Sullivan,  77  Kan.  252, 
974.  94  Pac.  266,  15  Ann.  Gas.  561  and 
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in  repair  the  tenant  had  the  right  to  rely  upon  his  performance^  and 
could  recover  for  the  destruction  of  crops  resulting*  from  his  failure 
so  to  do.*  So  where  the  lessor  had  covenanted  to  dean  out  certain 
ditches  on  the  leased  premises,  and  failed  to  do  so,  he  was  held  liable 
for  the  diminution  in  value  of  the  crops  caused  by  such  default,  on 
the  ground  that  the  damages  thus  allowed  were  ''immediate,  necessary, 
and  reasonably  certain,  and  such  as  were  in  the  contemplation  of  the 
parties."*  Under  this  view  the  measure  of  the  damages  which  a 
tenant  is  entitled  to  recover  from  his  landlord,  for  injuries  to  goods 
caused  by  the  landlord's  breach  of  his  covenant  to  repair,  is  the  differ- 
ence between  the  market  value  of  the  goods  immediately  preceding  the 
injury  and  their  market  value  immediately  thereafter.^  There  are, 
however,  authorities  which  take  the  view  tixAt  such  damages  are  too 
remote  and  contingent  to  be  allowed.*  Thus,  for  instance,  where  the 
lessor  of  a  dairy  farm  agreed  to  put  the  barn  on  the  premises  in  a  good 
state  of  repair,  but  neglected  to  do  so,  it  was  held  that  the  damages  of 
the  lessee,  which  he  was  entitled  to  recoup  in  a  suit  for  rent,  was  the 
amount  it  would  cost  to  put  the  bams  in  repair,  and  not  the  amount 
represented  by  the  injury  to  the  cows  and  young  cattle  and  the  increase 
of  food  required,  or  the  decrease  of  produce  by  reason  of  the  state  of  the , 
bams  in  question,  the  latter  being  too  remote  and  contingent.*  Where 
the  tenant's  business  is  interrupted  by  the  landlord's  breach  of  his  cove- 
nant to  repair,  damages  for  loss  of  profits  from  a  contimiance  of  the 
business  are  usually  deemed  by  the  courts  to  be  too  contingent  and 
remote  or  too  speculative  to  be  considered,**  but  it  seems  that,  as  in  case 
of  other  covenants,  recovery  may  be  had  for  profits  lost  when  they  are 
the  direct  and  proximate  result  of  the  lease,  and  are  not  contingent 
or  uncertain,  and  are  such  as  must  be  deemed  to  have  been  within 
the  contemplation  of  the  parties  at  the  time  the  lease  was  made.** 
And  profits  which  would  be  the  immediate  fruits  of  the  tenancy,  and 
which  would  be  independent  of  any  collateral  enterprise  entered  into 
in  contemplation  thereof,  are  to  be  considererd  when  they  are  capable 
of  being  ascertained  with  reasonable  certainty.** 

578.  Duty  of  Tenant  to  Minimize  Damages;  Effect  of  Contributory 
Negligence  or  Laches. — In  accordance  with  the  well  settled  rule  that 
'vhere  one  is  subjected  to  injury  from  the  breach  of  a  contract  he 
must  make  reasonable  exertion  to  reduce  his  damages  as  much  as 

note,  16  L.B.A.(N.S.)   737  and  note;       7.  Note:  15  Ann.  Cas.  564. 
Spencer  v.  Hamilton,  113  N.  C.  49,  IS       8   Notes:  IG  L.R.A.(N.S.)   739;  15 

S.  E.  167,  37  A.  S.  R.  611.  Ann.  Cas.  564. 

Notes:    16    L.R.A.(N.S.)    737;    15       9.  Brooklyn   v.   Brooklyn    City    R 

Ann.  Cas.  564.  Co.,  47  N.  Y.  475,  7  Am.  Rep.  469. 

5.  Culver  v.  Hill,  68  Ala.  66,  44  Am.       10.  Note:  15  Ann.  Cas.  564. 

Rep.  134.  11.  Notes:    69    Am.    Dec.    726;   5a 

6.  Spencer  v.  Hamilton,  113  N.  C.   L.R.A.  101. 

4y,  18  S.  E.  167,  37  A.  S.  R.  611.  12.  Note :  15  Ann.  Cas.  564. 
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possible,^*  it  has  frequently  been  held  Uiat  a  tenant  who,  being  aware 
of  the- fact  that  his  property  is  endangered  by  the  landlord's  breach 
of  his  covenant  to  repair,  fails  to  take  precautions  to  avoid  injury  to 
such  property  cannot  recover  damages  for  such  injuries  as  he  could 
have  avoided.**  As  already  seen,  where  a  landlord  has  agreed  to 
make  all  necessary  repairs  and  refuses  to  do  so  the  tenant  may  repair 
at  the  expense  of  the  landlord,**  and  in  several  cases  it  has  been  held 
that  on  a  breach  of  the  landlord's  covenant  to  repair,  it  becomes  the 
duty  of  the  tenant  to  make  the  repairs  and  deduct  the  cost,  and  that 
his  failure  to  do  so  will  prevent  a  recovery  for  damages  to  his  prop- 
erty which  would  thereby  have  been  averted.**  This  is  especially 
true  where  the  requisite  repairs  are  trifling,  and  the  damage  resulting 
from  a  failure  to  make  them  would  be  large.*'  A  tenant  is  not  bound, 
however,  to  make  permanent  and  important  repairs  which  the  landlord 
covenanted  to  make,  but  may  seek  his  remedy  by  an  action  to  recover 
damages  or  by  counterclaim.  The  tenant  should  not  be  compelled  to 
make  extensive  repairs  under  the  penalty  of  a  denial  of  a  recovery 
for  injuries  which  would  have  been  obviated  thereby.*®  In  some 
decisions  the  duty  of  the  tenant  to  make  repairs  seems  to  have  been 
'practically  denied.**  If  the  negligence  or  laches  of  the  tenant  con- 
tributes to  his  injui'y  from  a  want  of  suitable  repairs  he  cannot  recover, 
even  though  there  is  an  agreement  to  repair,  which  is  not  complied 
with,  as  where  he  continues  his  occupation,  having  knowledge  of  the 
default  or  accepts  insufficient  repairs  without  objection.*^  Thus  the 
breach  by  a  landlord  of  his  covenant  to  repair  a  leaky  roof  will  not 
render  him  liable  in  damages  for  injuries  caused  by  the  leak  to  goods 
voluntarily  left  by  his  tenant  beneath  the  roof  after  the  landlord's 
refusal  of  the  tenant's  request  that  the  repairs  be  made.*  It  has  beer, 
held  that  whether  the  tenant  is  guilty  of  contributory  negligence  in 
using  the  premises  after  the  need  for  repairs  becomes  apparent  is  a 
question  for  the  jury.* 

13.  Young  V.  Berman,  96  Ark.  78,  17.  Hendry  v.  Squier,  126  Ind.  19, 
131  S.  W.  62,  34  L.R.A.(N.S.)  977.  25  N.  E.  830,  9  L.R.A.  798;  Thomp- 
And  see  Damages,  vol.  8,  p.  442  et  son  v.  Clemens,  96  Md.  196,  53  Atl. 
seq.  919,  60  L.R.A.  580. 

14.  Hendry  v.  Squier,  126  Ind.  19.  Notes:  9  L.E.A.  798;  15  Ann,  Cas. 
25  N.  E.  830,  9  L.R.A.  798;  Hamilton  565. 

V.  Feary,  8  Ind.  App.  615,  35  N.  E.  18.  Note:  15  Ann.  Cas.  565.     And 

48,  52  A.  S.  R.  485.  see  supra,  par.  574. 

Notes:   34"  L.R.A.   830;   16  L.R.A.  19.  Culver  v.  Hill,  68  Ala.  66,  44 

(N.S.)  739  et  seq.;  15  Ann.  Cas.  564.  Am.  Rep.  134. 

16.  See  supra,  par.  574.  Note:  15  Ann.  Cas.  565. 

16.  Hendry  v.  Squier,  126  Ind.  19,  20.  Notes:    50    Am.    Dee.    779;    34 

25  N.  E.  830,  9  L.R.A.  798 ;  Hamilton  L.R.A.  830. 

V.  Feary,  8  Ind.  App.  615,  35  N.  E.  1.  Hendry  v.  Squier,  126  Ind.  19,  25 

48,  52  A.  S.  R.  485.  N.  E.  830,  9  L.R.A.  798. 

Notes:   10   L.R.A.   147;   34  L.R.A.  2.  Note:  15  Ann.  Cas.  565. 
830;  15  Ann.  Cas.  565. 
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?79.  Loss  from  Inability  to  Sublet. — ^Where  a  building  Erected  for 
buaiBess  purposes  is  rented  aa  a  whole  and  without  any  speiufic  refer- 
ence to  a  use  by  way  of  subletting,  or  where  that  is  not  the  primary 
purpose  contemplated  by  the  parties,  the  damage  for  the  breach  of  a 
covenant  to  repair  is  the  difference  in  the  rental  value  of  the  premises 
in  their  actual  condition  and  their  condition  "had  the  repairs  been 
made,  regarding  the  premises  as  a  whole,  and  the  damages  ai^  not  to 
be  measured  by  the  supposed  loss  resulting  from  the  tenant's  inabil- 
ity to  parcel  out  separate  portions  and  let  them  to  subtenants.  How- 
ever, where  the  premises  are  leased  for  the  purpose  of  being  sublet 
by  the  tenant,  or  for  the  purposes  of  a  lodging  house  or  hotel,  it  has 
been  held  that  the  tenant  may  recover  for  the  value  of  the  use  of 
those  portions  of  the  building  that  are  rendered  unftt  for  subletting 
or  for  hotel  purposes  by  the  failure  of  the  landlord  to  perform  his 
agreement  to  repair.* 

580.  Injuries  to  Person;  General  Rule. — ^A  number  of  decisions  in 
announcing  the  general  rule  that  a  landlord  is  not  liable  to  his  tenant 
for  personal  injuries  arising  from  defects  in  the  leased  premises  other 
than  those  existing  at  the  time  of  the  lease,  and  known  to  him  and 
concealed  by  him  from  the  tenant,  qualify  it  by  referring  to  the 
absence  of  an  agreement  on  the  part  of  the  landlord  to  repair,  and 
imply  that  when  there  is  such  an  agreement  the  landlord  may  be 
liable  to  damages  for  personal  injuries,  at  least  under  some  circum- 
fitaqpes.*  Where,  however,  the  question  has  been  specifically  pre- 
sented it  has  been  held  with  bu^  few  exceptions  that  the  breach  by 
the  landlord  of  his  contract  to  repair  the  demised  premises  will  not 
ordinarily  entitle  the  tenant,  his  family,  servants,  or  guests,  person- 
ally injured  from  a  defect  therein,  existing  because  of  the  negligence 
of  the  landlord  in  failing  to  comply  with  his  agreement  to  repair,  to 
recover  indemnity  for  such  injury,  whether  in  contract  or  tort,  since 
such  damages  are  too  remote,  and  can'hot  be  said  to  be  fairly  within 
the  contemplation  of  the  parties.*    A  contract  to  repair  does  not  con- 

8.  Note:  15  Ann.  Cas.  566.  E.  708,  124  A.  S.  R.  676,  13  L.R.A. 

4.  Thompson  v.  Clemens,  96  Md.  (N.S.)  378;  Brady  v.  Klein,  133  Mich. 
196,  53  Atl.  919,  60  L.R.A.  580.  422,  95  N.  W.  557, 103  A.  S.  R.  455,  2 

Note:  34  L.R.A.(N.S.)  804.  Ann.  Cas.  464,  62  L.R.A.  909;  Glenn 

5.  Anderson  v.  Robinson,  182  Ala.  v.  Hill,  210  Mo.  291,  109  S.  W.  27,  16 
615,  62  So.  512,  Ann.  Cas.  1915D  829  L.R.A.(N.S.)  699;  Dustin  v.  Curtis, 
and  note,  47  L.R.A. (N.S.)  330;  Ham-  74  N.  H.  266,  67  Atl.  220,  13  Ann. 
ilton  V.  Feary,  8  Ind.  App.  615,  35  N.  Cas.  169  and  note,  11  L.R.A, (N.S.) 
E.  48,  52  A.  S.  R.  485;  Barman  v.  504  and  note;  Davis  v.  Smith,  26  R. 
Spencer,  (Ind.)  49  N.  E.  9,  44  L.R.A.  I.  129,  58  Atl.  630,  106  A.  S.  R.  691, 
815;  Thompson  v.  Clemens,  96  Md.  3  Ann.  Cas.  832  and  note,  66  L.R.A. 
196,  53  Atl.  919,  60  L.R.A.  580;  Shute  478;  Reams  v.  Taylor,  31  UU^  W8^  87 
V.  Bills,  191  Mass.  433,  78  N.  E.  96,  Pac.  1089,  120  A.  S.  R.  93u,  1±  Ann. 
114  A.  S.  R.  631,  7  L.R.A.(N.S.)  965;  Cas.  51,  8  L.R.A.(N.S.)  436;  Meslier 
Miles  V.  Janvrin,  196  Mass.  431,  82  N.  v.  Osborne,  75  Wash.  439.  134  Pac. 
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template  as  damages  for  the  failure  to  perform  it  that  any  liability 
for  personal  injuries  shall  grow  out  of  the  defective  condition  of  the 
premises;  because  the  duty  of  the  tenant,  if  the  landlord  fails  to  per- 
form his  contract  to  repair,  is  to  do  the  work  himself  and  recover  the 
cost  in  an  action  for  that  purpose,  or  upon  a  counterclaim  in  an  axrtion 
for  rent,  or  if  the  premises  are  made  untenantable  by  reason  of  the 
breach  of  contract  the  tenant  may  move  out  and  defend  in  an  action 
for  rent,  as  upon  an  eviction.*  In  accordance  with  this  view  in  order 
to  recover  damages  for  personal  injuries  there  must  be  shown  some 
clear  act  of  negligence  or  misfeasance  on  the  part  of  the  landlord 
beyond  the  mere  breach  of  covenant.* 

581.  View  that  Landlord  Is  Liable  for  Such  Injuries  in  Absence  of 
Contributory  Negligence. — There  are,  however,  some  caj-es  which  hold 
that  a  landlord  who  has  covenanted  to  keep  premises  in  repair  is  liable 
for  injuries  received  by  a  tenant,  his  family,  servants,  licensees  or 
subtenants,  because « of  his  failure  to  do  so.*  According  to  some 
authorities  a  landlord  who  covenants  to  repair  is  charged  with  notice 
of  defects  existing  at  the  time  of  the  letting  of  which  he  did  not  know, 
but  which  a  reasonable  inspection  on  his  part  would  have  disclosed, 
so  as  to  render  him  liable  in  tort  to  a  guest  of  the  tenant  for  injuries 
caused  by  such  defect,  if  it  was  unknown  to  the  tenant  and  is  so 
obscure  that  he  was  not  chargeable  with  notice  of  it.*    So  it  has  been 

1092,   48   L.R.A.(N.S.)    917    (stating  196,  53  Atl.  919,  60  L.R.A.  580. 

that  this  view  is  apparently  supported  Notes:   3  Ann.   Cas.  836;  15  lAnn. 

hy   the   weight    of   authority   though  Cas.  565. 

holding  to  the  contrary) ;  Cavalier  v.  8.  Stillwell  v.  South  Louisville  Land 

Pope,  [1906]  A.  C.  (Eng.)  428,  5  Ann.  Co.,  58  S.  W.  696,  22  Ky.  L.  Rep  785, 

€as.  713;  Ryall  v.  Kidwell,  [1913]  3  52  L.R.A.  325;  Miles  v.  Janvrin,  196 

K.  B.   (Eng.)   123,  Ann.  Cas.  1915B  Mass.  431,  82  N.  E.  708,  124  A.  S.  R. 

163.  675,  13  L.R.A.(N.S.)   378   (reviewing 

Notes:  92  A.  S.  R.  506;  34  L.R.A.  several  cases  which  support  the  view 

831;  34  L.R.A.(N.S.)  804;  48  L.R.A.  that  the  landlord  may  under  some  cir- 

(N.S.)  919;  15  Ann.  Cas.  565;  An^.  cumstances  be  liable  but  holding  thai 

Cas.  1913C  974.  ihe  contrary  rule  prevails  in  Massa- 

And  see  Damages,  vol.  8,  p.  453;  chusetts) ;  Davis  v.  Smith,  26  R.  1. 129. 

Proximate  Cause.  58  Atl.  630,  106  A.  S:  R.  691,  3  Ann. 

As  to  the  liability  of  the  landlord  Cas.  832,  66  L.R.A.  478  (eniunerating 

for  injuries  arising  from  defects  in  tlie  several  cases  as  deciding  to  this  effect 

premises  existing  at  the  time  of  the  but  holding  the  contrary  view  to  be 

lease  and  concealed  by  him  from  the  correct) ;   Perez  v.   Rabaud,  76   Tex. 

tenant,  see  supra,  par.  268  et  seq.  191,   13    S.   W.   177,   7  L.R.A.   620; 

6.  Thompson  v.  Clemens,  96  Md.  Mesher  v.  Osborne,  75  Wash.  439,  134 
196,  53  Atl.  919,  60  L.R. A.  580;  Reams  Pac.  1092,  48  L.R.A.(N.S.)  917  and 
V.  Taylor,  31  Utah  288,  87  Pac.  1089,  note; 

120  A.  S.  R.  930,  11  Ann.  Cas.  51,  8  Notes:  11  L.R.A. (N.S.)  507;  3  Ann. 

L.R.A.(N.S.)  436.  Cas.  836. 

Notes :   34  L.R.A.   830 ;   48  L.R.A.  9.  Mesher  v.  Osborne,  75  Wash.  439, 

(N.S.)  920;  15  Ann.  Cas.  566;  Ann.  134  Pac.  1092,  48  L.R.A.(N.S.)   917 

Cas.  1913C  974.  and  note. 

7.  Thompson   v,    Clemens,   96   Md. 
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held  that  where  a  lessee  occupied  part  of  the  premises  under  a  lease 
containing  a  covenant  that  the  lessor  would  keep  tiie  elevator,  which 
was  under  the  control  and  in  possession  of  the  lessor  and  which  the 
lessee  was  privileged  to  use,  in  repair,  the  lessor  was  responsihle  to  the 
lessee  for  injuries  to  an  employee  of  the  lessee  caused  by  failure  to  keep 
the  elevator  in  repair,  unless  the  lessee  or  his  agent  had  knowledge  or 
notice  of  its  defective  condition.**  And  in  a  case  wherein  an  action 
was  brought  to  recover  damages  for  personal  injuries  to  the  plaintiff 
caused  by  the  fall  of  a  ceiling  which  the  landlord  warranted  to  be 
safe  and  sufficient,  it  was  held  that  warranting  the  safety  and  suffi- 
ciency of  the  ceiling  would  hold  the  defendant  to  the  duty  of  main- 
taining it,  and  that  although  the  plaintiff  could  not  maintain  an 
action  upon  the  warranty,  it  serves  to  fix  upon  the  defendant  the 
negligence  which  caused  the  injury.**  Some  of  the  decisions  main* 
taining  the  liability  of  the  landlord  for  personal  injuries  caused  by  his 
failure  to  repair  in  accordance  with  covenant  have  been  held  to  be 
mere  dicta,**  while  others  appwently  confuse  the  question  with  that 
of  the  landlord's  liability  for  negligence  in  making  repairs  under- 
taken by  him,**  in  which  latter  case,  as  already  seen,  the  landlord 
is  liable  to  the  tenant  for  resulting  injury  irrespective  of  his  covenant 
to  repair.**  Still  other  decisions  cited  as  supporting  the  rule  that 
the  landlord  is  liable  for  personal  injuries  are  in  reality  cases  in  which 
the  defect  causing  the  injury  was  in  a  portion  of  the  premises  over 
which  the  landlord  exercised  control.**  Where  the  covenant  of  a 
landlord  to  repair  gives  rise  to  relations  whereby  he  assumes  the  duty 
of  rendering  the  premises  safe  and  keeping  them  in  that  condition 
he  is  liable  to  his  tenant  for  neglect  of  his  duty  from  which  the 
tenant  sustains  personal  injury.**  Even  where  the  landlord  is  pri- 
marily liable  to  the  tenant  for  personal  injuries  received  from  tho 
defective  condition  of  the  demised  premises,  it  has  frequently  been 
held  that  the  right  of  the  tenant  to  recover  for  such  injuries  may  bo 
barred  by  his  negligent  conduct  in  using  the  premises  with  knowledge 
of  their  unsafe  and  dangerous  condition,  since  in  such  cases  the 
tenant,  in  thus  placing  himself  in  a  position  of  danger,  assumes  the 
risk  of  any  injury  caused  thereby.*'    If  the  dangerous  condition  is 

10.  Olson  V.  Sehultz,  67  Minn.  494,   in  such  portions  of,  the  premises,  see 
70  N.  W.  779,  64  A.  S.  R.  437  and   supra,  par.  557  et  seq. 

note,  36  L.R.A.  790.  16.  Miles  v.  Janvrin,  196  Mass.  431, 

11.  Note:  Ann.  Cas.  1913C  974.  82  N.  E.  708,  124  A.  S.  R.  575,  la 

12.  Edwards  v.  New  York,  etc.,  R.  L.p.A.(N.S.)  378. 

Co.,  98  N.  Y.  245,  50  Am.  Rep.  659.  Note:  Ann.  Cas.  1915D  833. 

Note:  11  L.R.A.(N.S.)  508.  17.  Reams  v.  Taylor,  31  Utah  288, 

13.  Note:  11  L.R.A. (N.S.)  507.  87  Pac.  1089, 120  A.  S.  R.  930, 11  Ann. 

14.  See  supra,  par.  565.  Cas.  51,  8  L.R.A.(N.S.)  436. 

15.  Note:  34  L.R. A. (N.S.)  805.  Notes:    34    L.R.A.(N.S.)    808;    48 
Generally  as  to  the  liability  of  the   L.R.A.(N.S.)    921;   Ann.   Cas.   1913C 

landlord  for  injuries  caused  by  defects   975. 
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open  and  obvious^  and  the  tenant  voluntarily  exposes  himself  to  danger 
therefrom,  and  receives  injuries,  his  contributory  negligence  is  a  bar 
to  his  claim  against  the  landlord.^^  According  to  some  decisions  a 
tenant  accepting  a  lease  and  taking  possession  of  premises  on  which 
are  dangerous  defects  should  either  repair  the  defects  and  deduct  the 
cost  from  the  rent,  or  surrender  the  premises,  and  failing  to  do  either,  if 
he  is  injured  by  such  defects  cannot  recover  therefor.^*  Some  courts 
have,  however,  held  the  landlord  liable  in  tort  for  failure  to  repair  an 
open  defect  known  to  both  parties,  on  the  ground  that  the  landlord's 
promise  to  repair  absolved  the  tenant  from  an  assumption  of  risk.*® 

582.  Pleading. — ^In  an  action  by  a  tenant  against  his  landlord  for 
injuries  sustained  by  defects  in  the  premises  special  conditions  creat- 
ing a  liability  on  the  part  of  the  landlord,  where  prima  facie  that 
liability  does  not  exist,  must  be  averred,*  but  it  has  been  held  that  the 
absence  of  a  direct  charge  of  knowledge  on  the  part  of  the  landlord 
of  a  hidden  defect  in  the  leased  property  is  waived  in  an  action  to 
hold  him  liable  for  injury  to  the  tenant  through  such  defect  by 
counsel  permitting  the  trial  to  proceed  on  the  tlieory  that  such  knowl- 
edge was  alleged,  if  a  charge  of  such  knowledge  is  fairly  inferable 
from  the  allegations  made.*  In  an  action  by  a  tenant  against  his 
landlord  for  a  breach  of  the  landlord's  covenant  to  keep  the  leased 
premises  in  repair  the  defect,  if  any,  of  declaring  on  a  sealed  instru- 
ment by  averring  simply  that  the  defendant  "covenanted"  with  the 
plaintiff,  without  saying  "under  seal,"  or  using  any  technical  word 
or  phrase  which  in  legal  acceptation  imports  a  seal,  is  one  of  form 
merely,  and  is  waived  by  failing  to  demur,  and  pleading  over ;  and  it 
is  not  error  to  allow  the  contract  to  go  to  the  jury.* 

583.  Evidence. — When  an  owner's  liability  to  his  tenant  for  the 
collapse  of  a  building  leased  to  such  tenant  is  based  upon  negligence, 
the  mere  fact  that  the  building  collapsed  is  prima  facie  proof  of  negli- 
gence and  casts  the  burden  upon  the  owner  of  showing  that  he  per- 
formed his  duty.  So  also  in  such  actions  based  on  the  negligence 
of  the  owner,  it  has  been  held  that  the  fact  that  the  building  was 
constructed  in  violation  of  a  municipal  ordinance,  although  not  in 
itself  sufficient  to  justify  a  recovery,  is  to  be  considered  with  other 
evidence  in  determining  the  question  of  negligence.^    The  declara- 

18.  Note:    34  L.R.A.(N.S.)    808.       48  L.R.A.(N.S.)  917. 

19.  Reams  v.  Taylor,  31  Utah  288,       1.  Valin  v.  Jewell,  88  Conn.  151,  90 
87  Pac.  1089,  120  A.  S.  R.  930,.  11   Atl.  36,  L.R.A.1915B  324. 

Ann.  Cas.  51,  8  L.R.A.(N.S.)  436.  2.  Howard    v.    Washington    Water 

Notes:   34  L.R.A.   831;   34  L.R.A.  Power  Co.,  75  Waah.  255,  134  Pac. 

(N.S.)  808.  927,  52  L.R.A.(N,8.)  678. 

20.  Stillwell     v.     South     Louisville  3.  Cooke  v.  England,  27  Md.  14,  92 
Land  Co.,  58  S.  W.  696,  22  Ky.  L.  Am.  Dec.  618. 

Rep.  785,  52  L.R.A.  325;  Mesher  v.       4.  Note:  18  Ann.  Caa.  7. 
Osborne,  75  Wash.  439,  134  Pac.  1092, 
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tiona  of  tlie  defendant  concerning  his  refusal  to  repair  on  plaintiflf's 
demand  to  repair  are  admissible  after  such  demand  is  proved  in  an 
action  for  a  breach  of  a  covenant  to  repair.*^  And  it  has  also  been 
held  that  evidence  in  an  action  for  breach  of  a  covenant  in  a  lease  to 
repair  should  be  admitted  on  the  part  of  the  defendant  to  show  the 
condition  of  the  appliances  necessary  to  the  intended  use  of  the  prem- 
ises when  the  plaintiff  went  into  possession,  either  to  show,  in  connec- 
tion with  other  proof,  that  no  repairs  were  necessary,  or  to  what  extent 
they  were  required,  and  to  govern  in  damages.*  An  offer  by  another 
to  relieve  the  plaintiff  from  a  certain  period  of  his  lease  at  the  same 
rent,  with  other  favorable  terms,  is,  however,  not  relevant  in  mitiga- 
tion of  damages  in  an  action  against  the  lessor  for  a  breach  of  a  cove- 
nant to  repair.  The  plaintiff's  contract,  being  with  the  defendant, 
could  not  be  affected  by  propositions  from  other  quarters,  to  be  accepted 
or  not,  from  considerations  tliat  might  have  no  relation  to  the  con- 
troversy.' 


Liability  of  Landlord  to  Third  Persons;  Oeneral  Principles 

Determining 

584.  Tenant's  Possession  as  Prima  Facie  Relieving  Landlord  from 
Responsibility. — In  the  case  of  injuries  to  third  persons  resulting  from 
the  condition  or  use  of  leased  premises,  it  is  the  general  rule  that 
prima  facie  the  breach  of  duty,  and  therefore  the  liability,  is  that 
of  the  occupant  and  not  of  the  landlord,  and  that  in  order  to  render 
the  latter  liable,  more  must  be  shown  than  merely  that  the  premises 
on  which  or  from  which  the  injury  arose  were  by  him  leased  to 
unother.*    The  most  frequent  application  of  this  general  rule  is  to 

Qenerally  as  to  the  doctrine  of  res  A.  S.  R.  260,  3  L.R.A.  458;  Lowell  v. 

ipsa  loquitur,  see  Negligence.  Spaulding,  4  Gusb.   (Mass.)   277,  50 

5.  Cooke  V.  England,  27  Md.  14,  92  Am.  Dec.  776  and  note ;  Kirby  v.  Boyl- 
Am.  Dec.  618.  ston  Market  Ass'n,  14  Gray   (Mass.) 

6.  Cooke  V.  England,  27  Md.  14,  92  249,  74  Am.  Dec.  682 ;  Milf ord  v.  Hoi- 
Am.  Dec.  618.  brook,  9  Allen    (Mass.)    17,  85  Am. 

7.  Cooke  V.  England,  27  Md.  14,  92  Dec.  735:  Shipley  v.  Fifty  Associates, 
Am.  Dec.  618.  101  Mass.  251,  3  Am.  Rep.  346;  Leon- 

8.  Kalis  V.  Shattuck,  69  Cal.  593,  11  ard  v.  Storer,  115  Mass.  86,  15  Am. 
Pac.  346,  58  Am.  Rep.  568;  West  Chi-  Rep.  76  and  note;  Fisher  v.  Thirkell, 
cago  Masonic  Ass'n  v.  Cohn,  192  111.  21  Mich.  1,  4  Am.  Rep.  422;  Samuel- 
210,  61  N.  E.  439,  85  A.  S.  R.  327  and  son  v.  Cleveland  Iron  Min.  Co.,  49 
note,  55  L.R.A.  235;  Metzger  v.  Mich.  164,  13  N.  W.  499,  43  Am.  Rep. 
Schultz,  16  Ind.  App.  454,  43  N.  E.  456;  Clancy  v.  Byrne,  56  N.  Y.  129, 
886,  45  N.  E.  619,  59  A.  S.  R.  323;  Me-  15  Am.  Rep.  391;  Swords  v.  Edgar,  5P 
Connell  v.  Lemley,  48  La.  Ann.  1433,  N.  Y.  28,  17  Am.  Rep.  295;  Edwards 
20  So.  887,  55  A.  S.  R.  319  and  note,  v.  New  York,  etc.,  R.  Co.,  98  N.  Y.  245, 
34  L.R.A.  609  and  note;  Sawyer  v.  Mc-  50  Am.  Rep.  659;  Wolf  v.  Kilpatrick, 
Gillicuddy,  81  Me.  318,  17  Atl.  124, 10  101  N.  Y.  146,  4  N.  E.  188,  54  Am. 
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cases  in  which  premises  in  good  condition  at  the  time  of  the  demise 
are  permitted  to  fall  into  disrepair  during  the  lease.  In  the  absence 
of  stipulation,  both  as  between  the  lessor  and  lessee  and  as  between 
them  and  third  persons,  the  du1;y  to  repair  rests  upon  the  lessee,*  and, 
unless  provision  is  made  in  the  contract  of  letting,  a  landlord  has 
no  right  to  enter  upon  premises  leased  by  him  to  another  for  the 
purpose  of  investigation  as  to  the  need  of  repairs  or  to  make  such 
repairs  as  are  needed.*^  la  the  absence  of  such  right  there  can  be 
no  correlative  duty,  and  accordingly  a  lessor  is  not,  as  a  general  rule, 
responsible  for  injuries  to  third  persons  which  arise  from  the  failure 
of  the  lessee  to  keep  the  premises  demised  in  good  repair.^^  In  some 
jurisdictions  it  is  expressly  provided  by  statute  that  the  landlord 
having  fully  parted  with  his  possession  and  right  of  possession  is  not 
responsible  to  third  persons  for  damages  resulting  from  the  negligent 
or  illegal  use  of  the  premises  by  the  tenant.** 

585.  View  that  Covenant  by  Landlord  to  Repair  Alters  Rule. — 
There  are  numerous  authorities  which  take  the  view  that  the  general 
rule  as  to  the  liability  of  the  lessee  rather  than  the  lessor  to  third 
persons  for  injuries  resulting  from  failure  to  repair  the  leased  prem- 
ises does  not  apply  where  the  landlord  has  covenanted  to  make  neces- 
sary repairs,*'  and  that  in  the  case  of  such  an  express  agreement, 
the  party  injured  by  a  defect  or  want  of  repair  may  have  his  action 
against  the  landlord  in  the  first  instance.**    In  many,  if  not  in  most, 

Rep.  672;  Ahem  v.  Steele,  115  N.  Y.  659;  Shindelbeck  v.  Moon,  32  Ohio  Rt. 

203,  22  N.  E.  193,  12  A.  S.  R.  778,  5  264,  30  Am.  Rep.  584;  Felton  v.  DeaU, 

L.R.A.  449 ;  Knight  v.  Foster,  163  N.  22  Vt.  170,  54  Am.  Dec.  6L 

C.  329,  79  S.  E.  614,  50  L.R.A.(N.S.)  Note:  92  A.  S.  R.  503. 

286  and  note;   Shindelbeck  v.  Moon,  12.  Gardner  v.  Rhodes,  114  Oa.  929, 

32  Ohio   St.  264,  30  Am.  Rep.  584;  41   S.  E.   63,  57  L.R.A.   749    (citing 

Little  Schuylkill  Navigation,  etc.,  Co.  Georgia  Civil  Code,  §  3118). 

V.  Richards,  57  Pa.  St.  142,  98  Am.  13.  Note:  92  A.  S.  R.  504. 

Dec.  209;  Pretty  v.  Bickmore,  L.  R.  8  14.  Lebensburger    v.    Scofield,    155 

C.  P.  401,  28  L,  T.  N.  S.  704,  21  W.  Fed.  85,  86  C.  C.  A.  105,  12  L.R.A. 

R.  733,  15  Eng.  Rul.   Cas.  335  and  (N.S.)    1025;  West  Chicago  Masonic 

note.  Ass'n  v.  Cohn,  192  111.  210,  61  N.  E. 

Notes:   50  Am.   Dec.  779,  780;  95  439,  85  A.  S.  R.  327,  55  L.R.A.  235; 

Am.  Dec.  123;  27  Am.  Rep.  704.  Campbell  v.  Portland  Sugar  Co.,  62 

And  see  infra,  par.  613.  Me.  552,  16  Am.  Rep.  503;  Lowell  v. 

9.  Bailey  v.  Kelly,  86  Kan.  911,  122  Spaulding,  4  Cush.  (Mass.)  277,  50 
Pac.  1027,  39  L.R.A. (N.S.)  378  and  Am.  Dec.  775  and  note;  Milford  v. 
note;  Fisher  v.  Thirkell,  21  Mich.  1,  Holbrook,  9  Allen  (Mass.)  17,  85  Am. 
4  Am.  Rep.  422.  Dec.  735  and  note;  Ahem  v.  Steele, 

Note :  92  A.  S.  R.  503.  115  N.  Y.  203,  22  N.  E.  193,  12  A.  S. 

And  see  supra,  par.  552.  R.  778,  5  L.R.A.  449 ;  Perez  v.  Rabaud, 

10.  Note:  92  A.  S.  R.  503.  And  see  76  Tex.  191,  13  S.  W.  177,  7  L.R.A. 
supra,  par.  101.  620. 

11.  Cnisselle  v.  Pugh,  67  Ga.  430,  44  Notes :  50  Am.  Dec.  782;  S6  A.  S.  R. 
Am.  Rep.  724;  Edwards  v.  New  York,  518;  92  A.  S.  R.  504;  9  L.R.A.  709; 
etc.,  R.  Co.,  98  N.  Y.  245,  50  Am.  Reu.  46  L.RA.  83;  50  L.R.A. (N.S.)    289; 
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of  the  cases  in  which  this  qualification  of  the  general  rule  is  stated, 
it  is  based  upon  the  theory  of  an* avoidance  of  circuity  of  action.  If 
recovery  were  had  against  the  lessee,  he  in  turn  might  sue  the  lessor 
for  the  breach  of  his  contract  to  repair,  and  therefore,  according  to 
this  view,  to  deny  recovery  by  the  third  person  against  the  landlord 
in  the  first  instance  would  be  to  compel  the  bringing  of  two  suits 
where  one  might  be  made  to  accomplish  the  same  result.^*^  Other 
courts  have  held  that  such  covenant  gives  the  landlord  control  of 
the  premises  and  that  his  duty  to  the  public  in  relation  to  the  prop- 
erty is  not  aflFected  by  the  lease.^*  The  landlord  must,  however,  in 
order  to  be  liable,  have  bound  himself  to  repair,  and  a  mere  reserva- 
tion of  the  right  to  enter  and  inspect  and  make  such  repairs  as  he 
may  see  fit  is  not  deemed  the  equivalent  of  a  covenant  to  repair.^" 
Nor  will  mere  custom  of  the  lessor  to  make  repairs,  without  ^y  agree- 
ment, suffice  to  render  him  liable.^^ 

586.  View  that  General  Rule  Is  Unaffected  by  Such  Covenant. — 
While  many  of  the  cases  maintaining  the  view  that  a  landlord  who 
has  covenanted  to  repair  may  be  sued  in  the  first  instance  to  avoid 
circuity  of  action  apparently  proceed  on  the  assumption  that  such 
qualification  of  the  general  rule  of  liability  is  universally  conceded, 
this  is  by  no  means  the  case,  for  many  well  considered  decisions  deny 
the  existence  of  any  such  qualification,*'  and  the  view  tfiat  a  cove- 
nant by  the  landlord  to  keep  the  demised  premises  in  repair  gives 
no  right  of  action  to  a  stranger  thereto  seems  preferable  as  being  in 

2  Ann.  €as.  466;  12  Ann.  Gas.  49;  cox  v.  Hines,  100  Tenn.  524,  45  S.  W. 

Ann.  Cas.  1915B  165.  781,  66  A.    S.   R.   761;    Cameron  v. 

16.  Notea:    92    A.    S.    R.    504;    60  Young,  [1908]  A.  C.  (Eng.)  176,  12 

L.R.A.(N.S.)    289.  Ann.  Cas.  47  and  note;   Cavalier  v. 

16.  Burdick  v.  Cheadle,  26  Ohio  St.  Pope,  [1906]  A.  C.  (Eng.)  428,  5  Ann. 
393,  20  Am.  Rep.  767;  Shindelbeck  v.  Cas.  713  and  note;  Ryall  v.  Kidwell, 
Moon,  32  Ohio  St.  264,  30  Am.  Rep.  [1913]  3  K.  B.  (Eng.)  123,  Ann,  Cas. 
584.  1915B  163  and  note. 

Note:  50  L.R.A.(N.S.)  289.  Notes:  27  Am.  Rep.  704;  92  A.  S. 

17.  Ahem  v.  Steele,  115  N.  Y.  203,   R.  505;  12  Ann.  Cas.  49. 

22  N.  E.  193, 12  A.  S.  R.  778,  5  L.R.A,  In  New  York  the  various  eases  con- 

449 ;  Sterger  v.  Van  Sicklen,  132  N.  tain  expressions  which  are  not  in  com- 

Y.  499,  30  N.  E.  987,  28  A.  S.  R.  594,  plete  harmony,  but  the  result  of  the 

16  L.R.A.  640.  authorities  in  that  state  is  that  the  mere 

Note:  92  A.  S.  R.  507.  breach  of  a  contract  between  a  lessor 

18.  Note:  50  Am.  Dec.  782.  and  a  lessee,  by  which  the  former  binds 

19.  Brady  v.  Klein,  133  Mich.  422,  himself  to  keep  the  demised  premises 
95  N.  W.  557, 103  A.  S.  R.  455,  2  Ann.  in  repairs,  gives  no  right  of  action  to 
Cas.  464  and  note,  62  L.K.A.  909;  third  persons  injured  by  a  defect  in 
Sterger  v.  Van  Sicklen,  132  N.  Y.  499,  the  premises,  unless  perhaps  in  the  case 
30  N.  E.  987,  28  A.  S.  R.  594  and  where,  by  reason  of  his  failure  to  re- 
note,  16  L.R.A.  640;  Reynolds  v.  Van  pair,  the  premises  become  a  nuisance. 
Beuren,  155  N.  Y.  120,  49  N.  E.  763.  Sterger  v.  Van  Sicklen,  132  N.  Y.  499, 
42  L.R.A.  129;  Burdick  v.  Cheadle,  26  30  N.  E.  987,  28  A.  S.  R.  594  and  note, 
Ohio  St.  393,  20  Am.  Rep.  767;  WUl-  16  L.K.A.  640. 
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ax^cord  with  the  general  principle  that  one  who  is  not  a  party  to  a 
contract  cannot,  except  under  peculiar  circumstances,  bring  an  action 
to  recover  for  its  breach.**  To  a  third  person  injured  by  defective 
premises  the  liability  of  the  lessee  is  generally  held  to  be  based  upon 
negligence  and  the  measure  of  the  damages  recoverable  is  compensa- 
tion for  the  injury  resulting  from  such  negligence.  The  right  ot 
action,  on  the  other  hand,  arising  in  favor  of  the  tenant  and  against 
the  landlord  for  breach  of  the  latter's  agreement  to  repair  is  not  for 
negligence,  but  for  breach  of  contract.  Not  only  is  the  nature  of 
the  cause  of  action  in  favor  of  an  injured  third  person  and  against 
the  lessee  different  from  that  of  the  cause  of  action  between  the  latter 
and  his  lessor,  but  the  amounts  recoverable  in  the  two  actions  are 
different,  and  to  hold  the  landlord  liable  in  the  first  instance  to  the 
third  person  is  to  impose  upon  him  a  liability  far  in  excess  of  that 
ordinarily  resulting  from  a  breach  of  contract.*  Moreover,  as  has 
been  seen,  an  agreement  by  the  landlord  to  repair  is  not  an  agree- 
ment absolutely  and  without'  qualification  to  ke^  the  premises  at 
all  times  in  good  condition.  He  is  entitled  to  notice  from  the  tenant 
of  the  need  of  repairs,  and  to  a  reasonable  time  within  which  to  make 
them.  The  landlord  cannot  be  deemed  to  have  broken  his  engage- 
ment, or  to  be  in  default,  unless  it  appears  that  he  neglected  to  do  the 
thing  promised,  after  notice,  and  the  lapse  of  a  time  sufficient  to 
enable  him  to  repair.*  And,  since  a  third  person  injured  by  defective 
premises,  which  the  lessor  is  bound  by  contract  to  keep  in  repair, 
cannot,  under  juiy  theory,  recover  from  the  lessor,  unless  the-  contract 
of  the  latter  with  his  tenant  is  broken,  there  can  be  no  such  recovery 
unless  the  lessor  is  shown  to  have  had  notice  of  the  defect  which 
occasioned  the  injury  and  a  reasonable  time  for  making  £he  rq)air 
has  elapsed.'  Where  the  defect  is  in  a  portion  of  the  premises  used 
in  common  by  several  tenants,  and  over  which  the  lessor  has  retained 
control,  a  different  rule  is  applicable,  it  being  generally  held  that 
the  duty  of  the  landlord  to  repair  and  his  liability  for  failure  to  do 
so  is  dependent,  in  that  case,  ^  upon  no  requirement  of  notice  by  the 
tenant.* 

587^  Liability  of  Landlord  for  Dangerous  Condition  Created  in 
Making  Repairs. — ^If,  while  actually  engaged  in  making  repairs,  the 

20.  Burdick  v.  Cheadle,  26  Ohio  St.  2.  Note:  92  A.  S.  R.  507,  508.    Gen- 

393,  20  Am.  Rep.  767.  erally  as  to  necessity  for  notice  to  the 

Note :  92  A.  S.  R.  505,  506.  landlord  covenanting  to  repair,  and  the 

And  see  Contbacts,  vol.  6,  p.  881  allowance  of  a  reasonable  time  in  which 

et  seq.;  Partie^s.  to  make  repairs,  see  supra,  par.  572. 

1.  Note:  92  A.  S.  R.  506.  3.  Ahem  v.  Steele,  115  N.  Y.  203, 

Generally  as  to  the  measure  and  ele-  22  N.  E.  193, 12  A.  S.  R.  778,  6  hJLA. 

ments  of  damage  for  breach  of  the  449. 

landlord's  contract  to  repair,  see  su-  Note:  92  A.  S.  R.  508. 

pra,  par.  576  et  seq.  4.  See  infra,  par.  591,  600. 
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lessor^  by  himself  or  his  servantSi  created  a  danger  on  or  about  the 
premises^  and  a  third  person  is  injured  in  consequence,  the  lessor  is 
of  course  hable.  The  liability  in  such  case  is  not^  however,  dependent 
upon  or  affected  by  the  fact  that  the  lessor  had  covenanted  to  repair, 
since  such  contract  but  excuses  the  landlord  for  going  upon  the  prem- 
ises. His  liability  is  for  the  aSirmative  wrong  in  creating  a  dangerous 
condition,*  aB  is  his  liability  to  a  tenant  for  injuries  thus  occasioned.* 

Liability  to  Tenants  Licensees,  Servants,  Quests,  etc. 

588.  General  Rule. — ^It  is  the  well  settled  general  rule  that  the 
duties  and  liabilities  of  a  landlord  to  persons  on  the  leased  premises 
by  the  license  of  the  tenant  are  the  same  as  those  owed  to  the  tenant 
himself.  For  this  purpose  they  stand  in  his  shoes.'  Visitors,  custom- 
ers, servants,  employees  and  licensees  in  general  of  the  tenant  are  on 
the  premises  as  guests,  etc.,  of  the  tenant,  and.  not  of  the  landlord. 
Whatever  rights  such  invitation  or  license  from  the  lessee  may  confer, 
as  against  such  lessee,  as  against  the  lessor  it  can  give  no  greater 
rights  than  the  lessee  himself  has.  The  guest,  servant,  etc.,  of  the 
tenant  is  usually  held  to  be  so  identified  with  the  tenant  that  his 
right  of  recovery  for  injury  as  against  the  landlord  is  the  same  as 
that  of  the  tenant  would  be  had  he  suffered  the  injury.*  With  regard 
to  the  liability  of  a  landlord  to  licensees  of  the  tenant  for  injuries 

6.  Barman  v.  Spencer,  (Ind.)  49  N.  116  A.  S.  R.  218;  Stone  v.  Lewis,  215 

E.  9,  44  L.B.A.  815;  Miller  v.  Fislier,  Mass.  594,  104  N.  E.  284,  Ann.  Caa. 

Ill  Md.  91,  73  Atl.  891,  50  L.R.A.  1914D    591,    50    L.R.A.(N.S.)     471; 

(N.S.)  295.  Donaldson  t.  Wilson,  60  Mich.  86,  26 

Notes:  92  A.  S.  E.  508;  50  L.E.A.  N.  W.  842,  1  A.  S.  R.  487  and  note; 

(N.S.)  289.  Brady  v.  Klein,  133  Mich.  422,  .95  N. 

6.  See  supra,  par.  565  et  seq.  W.  557, 103  A.  S.  R.  455,  2  Ann.  Cas. 

7.  Dalton  v.  Gibson,  192  Mass.  1,  77  464  and  note,  62  L.R.A.  909;  Eyre  v. 
N.  E.  1035, 116  A.  S.  R.  218.  Jordan,  111  Mo.  424,  19  S.  W.  1095, 

Note:  92  A.  S.  R.  509.  33  A.  S.  R.  543  and  note;  Bender  v. 

8.  Anderson  v.  Robinson,  182  Ala.  Weber,  250  Mo.  551,  167  S.  W.  570, 
615,  62  So.. 512,  Ann.  Cas.  1915D  829  46  L.R.A.(N.S.)  121;  Towne  v. 
and  note,  47  L.R.A.(N.6.)  330;  Bailey  Thompson,  68  N.  H.  317,  44  Atl.  492, 
V.  Kelly,  86  Kan.  911,  122  Pac.  1027,  46  L.R.A.  748;  Jaffe  v.  Harteau,  56 

39  L.R.A.(N.S.)  378  (stating  this  to  N.  Y.  398,  15  Am.  Rep.  438;  Ryan  v. 
be  the  general  rule  but  holding  to  the  Wilson,  87  N.  Y.  471,  41  Am.  Rep. 
contrary) ;  McConnell  v.  Lemley,  48  384;  Edwards  v.  New  York,  etc.,  R. 
La.  Ann.  1433,  20  So.  887,  55  A.  S.  R.  Co.,  98  N.  Y.  246,  60  Am.  Rep.  659 ; 
319  and  note,  34  L.R.A.  609  and  note  Canandaigua  v.  Foster,  156  N.  Y.  354, 
(overruled  on  another  point  by  Crista-  60  N.  E.  971,  66  A.  S.  R.  575,  41 
doro  V.  Behren,  119  La.  1025,  44  So.  LJl.A.  564;  Burdiek  v.  Cheadle,  26 
852,  17  L.R.A.(N.S.)  1164);  Whit-  Ohio  St.  393,  20  Am.  Rep.  767;  Defi- 
more  v.  Orono  Pulp,  etc.,  Co.,  91  Me.  ance  Water  Co.  v.  Olinger,  64  Ohio  St 
•297,  39  Atl.  1032,  64  A.  S.  R.  229,  632,  44  N.  E.  238,  32  L.R. A.  736 ;  Hen 

40  L.R.A.  377;  Smith  v.  State,  92  Md.  son  v.  Beckwith,  20  R.  I.  165,  37  AtL 
518,  48  Atl.  92,  61  L.R.A.  772;  Dalton  702,  78  A.  S.  R.  847,  38  L.R.A.  716; 
V.  Gibson,  192  Mass.  1,  77  N.  £.  1036,  Davis  v.  Smith,  26  R.  L  129,  68  Atl. 
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receive  from  defects  od  the  premises  existing  at  the  time  of  the 
lease,  it  is  generally  conceded  that  so  far  as  any  contractual  liability 
is  concerned,  the  rule  of  caveat  emptor  applies  just  as  in  a  case  where 
the  injured  person  is  the  tenant  himself,  and  that  the  landlord  does 
not,  by  making  the  l^ase,  impliedly  warrant  that  the  premises  are 
safe,  or  fit  for  the  use  to  which  the  lessee  may  intend  to  put  them.* 
Even  where  by  virtue  of  statute  a  promise  to  repair  is  imported  into 
a  contract  of  letting, *•  such  provision  is  for  the  sole  benefit  of  the 
tenant;  the  implied  covenant  of  the  lessor  that  the  premises  shall 
be  kept  reasonably  fit  for  human  habitation  runs  to  the  lessee  only, 
and  a  third  person,  such  as  an  employee  of  the  tenant,  is  not  entitled 
to  recover  from  the  lessor  for  injuries  sustained  by  reason  of  a  defective 
condition  of  the  premises  permitted  by  the  lessor  to  continue.**  So 
also  under  the  generally  accepted  view  that  the  landlord  is  not 
liable  in  tort  to  the  tenant  for  injuries  arising  from  defects  in 
the  demised  premises^  even  where  there  is  a  covenant  to  repair,  unless 
it  appears  that  the  defects  existed  when  the  premises  were  leased,  and 
that  the  landlord  had  knowledge  of  them  and  concealed  them  from 
the  tenant,  it  is  usually  held  that  there  can  be  no  recovery  for  inju- 
ries thus  occasioned  to  the  tenant'^  family,  servants,  guests,  or  others 
entering  under  his  title.**  There  are,  however,  decisions  to  the  effect 
that  a  servant  of  the  tenant  may  recover  against  the  landlord  for 
injuries  occasioned  by  a  defect  in  the  premises  created  or  suffered  to 
remain  by  him,  although  the  tenant,  by  reason  of  his  own  fault  or 
neglect,  or  knowledge  of  the  danger,  could  not  have  maintained  an 
action  for  injury  suffered  by  himself.*'  On  the  other  hand,  it  is 
equally  well  settled  that  where  the  landlord  in  leasing  the  premises 
has  been  guilty  of  fraud  or  deceit  in  concealing  defects  of  which  he 
had  knowledge  and  which  caused  injury  he  is  liable  for  such  inju- 

«30, 106  A.  S.  R.  691,  3  Ann.  Cas.  832  26  Ohio  St.  393,  20  Am.  Rep.  767. 

and  note,  66  L.R. A.  478 ;  Perez  v.  Ra-  Note :  92  A.  S.  R.  509  et  seq. 

baud,  76  Tex.  191,  13  S.  W.  177,  7  And  see  supra,  par.  268  et  seq. 

L.R.A.  620;  Reams  v.  Taylor,  31  Utah  10.  See  supra,  par.  564. 

288,  87  Pac.  1089,  120  A.  S.  R.  930,  11.  Ryall  v.  KidweU,  [1§14]  3  K.  B. 

11  Ann.  Cas.  51,  8  L.R.A.(N.S.)  436;  (Eng.)  135,  Ann.  Cas.  1916C  815  and 

Mesher  v.  Osborne,  75  Wash.  430,  134  note. 

Pac.  1092,  48  L.R.A.  (N.S.)   917  and  12.  Anderson  v.  Robinson,  182  Ala. 

note;  Cole  v.  McKey,  66  Wis.  500,  29  615,  62  So.  512,  Ann.  Cas.  1915D  829 

N.  W.  279,  57  Am.  R«p.  293;  Ander-  and  note,  47  L.R.A. (N.S.)    330  and 

son  V.  Hayes,  101  Wis.  638,  77  N.  W.  note.    And  see  supra,  par.  555. 

891,  70  A.  S.  R.  930 ;  Cavalier  v.  Pope,  13.  Bailey  v.  Kelly,  86  Kan.  9U, 

[1906]  A.  C.  (Eng.)  428,  6  Ann.  Caa.  122  Pac.  1027,  39  L.R.A.(N.S.)   378 

713.  and  note. 

Notes:  60  Am.  Dec.  777;  92  A.  S.  Note:  46  L.R.A.  87. 

R.  509;  34  L.R  .A.  609,  610;  17  L.R.A.  Generally  as  to  the  liability  of  the 

(N.S.)  1161,  1165;  18  Ann.  Cas.  8.  landlord  for  injuries  from  nuisances 

9.  Mellen  y.  Morrill,  126  Mass.  545,  existing  on  the  premises  at  the  time  of 

30  Am.  Rep.  695;  Burdick  t.  Cheadle,  the  lease,  see  infra,  par.  594. 
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ries  not  only  to  the  tenant  but  to  members  of  his  family,  employees, 
and  other  persons  rightfully  on  the  premises  at  the  invitation  of  the 
tenant.^* 

589.  Lease  of  Premises  Unsafe  for  Intended  Purpose  as  Imposing 
I/iability. — Notwithstanding  the  general  application  of  the  rule  of 
caveat  emptor  above  stated  as  exempting  the  landlord  from  liability 
for  injuries  arising  from  defects  in  the  premises  existing  at  the  time 
of  the  lease,  there  are  a  number  of  decisions  which  hold  that  where 
the  property  is  leased  for  public  or  semipublic  purposes,  and  at  the 
time  is  not  safe  for  the  purposes  intended,  or  when  there  is  a  danger- 
ous condition  on  the  premises  which  is  in  the  nature  of  a  nuisance, 
and  the  owner  knew,  or  by  the  exercise  of  reasonable  diligence  ought 
to  have  known,  of  such  conditions,  he  cannot  evade  liability  to  a  third 
person  for  damages  resulting  from  such  conditions,  but  it  is  his  duty 
to  make  such  property  reasonably  safe  for  the  purposes  intended,  ov 
to  discontinue  the  conditions  which  are  in  the  nature  of  a  nuisance., 
as  the  case  may  be.^*  This  rule  has  been  applied  in  the  case  of  wharves 
or  piers,^*  hotels,^'  or  where  the  use  for  which  the  premises  are  lei' 
is  that  of  a  public  exhibition,  meeting,  etc.^^  The  public  are  deemed 
to  be  invited  in  such  cases  by  the  owners,  and  they  cannot  receive 
rent  for  such  uses,  and  permit  their  tenants  to  bring,  in  large  num- 
bers, upon  their  property  those  who  do  not  have  the  opportunity  to 
inspect  the  property,  unless  the  owners  have  exercised  due  care  to  see 
that  it  is  safe.  Such  a  place  in  bad  condition  is,  indeed,  a  nuisance  of 
the  worst  character.**  To  create  a  duty  on,  the  part  of  a  lessor  towards 
tilose  who  visit  the  leased  premises  on  lawful  business  it  is  not  neces- 

14.  Note:    17    L.R.A.(N.S.)    1165.  Notes:  92  A.  S.  R.  513,  514;  26 
See  supra,  par.  270  et  seq.  L.R.A.  203;  61  L.R.A.  952,  953. 

15.  Colorado    Mortg.,    etc.,    Co.    v.  17.  Colorado    Mortg.,    etc.,    Co.    v. 
Giacomini,  55  Colo.  540, 136  Pac.  1039,  Giacomini,  55  Colo.  540, 136  Pac.  1039,.' 
L.R.A.1915B  364  and  note;  Smith  v.  L.R.A.1915B  364. 

State,  92  Md.   518,  48   Atl.   92,  51  18.  Bailey  v.  KeUy,  86  Kan.  911,, 

L.R.A.  772;  Barrett  v.  Lake  Ontario  122  Pac.  1027,  39  L.R.A.(N.S.)  378; 

Beach  Imp.  Co.,  174  N.  Y.  310,  66  N.  Camp  v.  Wood,  76  N.  Y.  92,  32  Am. 

E.  968,  61  L.R.A.  829;  Junkemann  v.  Rep.  282;  Edwards  v.  New  York,  etc., 

Tilyou  Realty  Co.,  213  N.  Y.  404,  108  R.  Co.,  98  N.  Y.  245,  50  Am.  Rep.  659; 

N.  E.  190,  L.R.A.1915F  700.  Barrett  v.  Lake  Ontario  Beach  Imp. 

Notes :  92  A.  S.  R.  513  ec  seq. ;  17  Co.,  174  N.  Y.  310,  66  N.  E.  968,  61 

L.R.A.(N.S.)  1162, 1163;  L.R.A.1915B  L.R.A.    829;    Junkemann    v.    Tilyou 

367,  368,  387  et  seq.  Realty  Co.,  213  N.  Y.  404,  108  N.  E. 

16.  Cristadoro  v.  Von  Behren,  119  190,    L.R.A.1915P    700;    Brunswick- 
La.  1025,  44  So.  852,  17  L.R.A.  (N.S.)  Balke  Collender  Co.  v.  Rees,  69  Wis. 
1161  and  note;  Campbell  v.  Portland  442,  34  N.  W.  732,  2  A.  S.  R.  748. 
Sugar  Co.,  62  Me.  552.  16  Am.  Rep.  Notes:  92  A.   S.   R.  514,  515;  32 
503;  Albert  v.  State,  66  Md.  325,  7  L.R.A.(N.S.)  716,  717. 

Atl.  697,  59  Am.  Rep.  J 59;  Smith  v.       19.  Smith  v.  State,  92  Md.  518,  48 
State,   92  Md.    518,   48   Atl.   92,   51  Atl.  92,  51  L.R.A*  772.    And  see  infra, 
L.R.A.  772;  Swords  v.  Edgar,  59  N.  par.  594. 
Y.  28,  17  Am.  Rep.  295. 
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san^  that  he  should  have  a  direct  interest  in  the  transaction  itself.^ 
There  are  also  decisions  in  which  the  liability  of  the  landlord  for 
negligently  leasing  defective  premises  is  not  restricted  to  cases  in 
which  the  intended  use  of  the  premises  is  a  public  one  in  the  sense 
Uiat  the  public  generally  are  invited  thereto,  but,  under  the  maxim 
sic  utere  tuo  ut  alienmn  non  laedas,  has  been  extended  to  eases  in 
which  the  owner  has  failed  to  employ  reasonable  skill  and  diligence 
in  the  erection  of  buildings  intended  to  be  rented  to  tenants.^  Thus 
it  has  been,  held  that  the  owner  of  a  building  which  he  has  erected 
uegligently  and  with  insufficient .  and  improper  materials,  and  has 
rented,  is  liable  in  damages  for  injuries  to  one  employed  in  the  build- 
ing resulting  from  its  insufficient  construction.*  So  it  has  been 
declared  that  gross  neglect  in  constructing  and  leasing,  an  insecure 
building  will  render  the  landlord  liable  to  a  person  whose  goods  are 
injured  by  its  fall,  if  there  is  no  negligence  on  the  part  either  of 
tenants  or  of  the  person  storing  the  goods.*  While  these  cases  recog- 
nizing the  liability  of  a  lessor  for  negligence  in  leasing  premises,  of 
whose  defective  condition  or  unfitness  he  knows,  or  by  the  exercise 
of  care  would  know,  profess  to  recognize  the  rule  of  caveat  emptor, 
and  to  be  consistent  with  the  cases  in  which  it  is  applied ;  and  while, 
also,  in  some  of  the  cases  which  apply  the  rule  that  there  is  no  implied 
warranty  of  safety  or  fitness,  expressions  are  to  be  found  which  recog- 
nize a  possible  liability  predicated  upon  negligence,  and  independent 
of  the  contract  it  is  undoubtedly  true  that  the  view  of  the  cases  recog- 
nizing the  liability  as  for  negligence  are  in  a  measure  opposed  to  those 
which  apply  the  doctrine  of  caveat  emptor.  The  conflict  is  one  of 
tendency  rather  than  of  actual  decision  in  many  cases,  but  in  the 
one  class  of  cases  the  tendency  is  to  hold  that  a  tenant  and  those 
in  privity  with  him  assume  all  risks  arising  from  defective  condi- 
tions or  the  unfitness  of  the  premises  at  the  time  of  the  lease;  while 
in  the  other  a  duty  of  active  vigilance  to  ascertain  the  condition  of 
the  premises  is  imposed  upon  the  lessor.^  The  efi^ect  of  a  covenant 
by  the  lessee  to  repair  as  relieving  the  lessor  from  liability  for  demis- 
ing premises  in  defective  repair  is  treated  elsewhere  in  this  article.* 
590.  Liability  for  Nuisance  or  Danger  Created  by  Tenant  or  for 
His  Misuse  of  Premises. — A  landlord  is  not  deemed  the  principal  of 
his  tenant  nor  responsible  for  his  torts,  active  or  negligent,*  or  for 

20.  Campbell  v.  Portland  Sugar  Co.,  N.  Y.  245,  50  Am.  Rep.  659;  Bruns- 

62  Me.  552,  16  Am.  Rep.  503.              i  wick-BaIke  Collender  Co.  v.  Rees,  69 

1.  Notes:  86  A.  S.  R.  515;  92  A.  S;  Wis.  442,  34  N.  W.  732,  2  A.  S.  R. 
R.  515  et  seq.  748. 

2.  Godley   v.  Hagerty,  20  Pa.   St.  4.  Note:  92  A.  S.  R.  518. 
387,  59  Am.  Dec.  731  and  note.  5.  See  infra,  par.  597. 

3.  Carson  v.  Godley,  26.  Pa.  St.  Ill,  6.  Offerman  v.  Starr,  2  Pa.  St.  394,. 
67  Am.  Dec.  404  and  note.    And  see  44  Am.  Dec.  211. 

Edwards  v.  New  York,  etc.,  R.  Co.,  98       Note :  92  A.  S.  R.  502,  519. 
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his  failure  to  keep  the  premises  in  repair,^  and  on  the  same  principle 
he  is  not  liable  to  a  person  who  as  servant,  licensee,  or  giieat  of  the 
tenant  is  lawfully  on  the  premises,  and  injured  by  a  source  of  danger 
created  or  maintained  by  the  tenant  without  the  license  or  consent 
of  the  landlord.^  Nor  is  the  landlord  responsible  to  persons  injured 
on  the  leased  premises  by  reason  of  his  tenant's  negligent  or  improper 
use  of  such  pronuses.*  Thus,  for  instance,  it  has  been  held  that  the 
landlord  is  not  liable  where  a  door  opening  into  space  is  furnished 
with  proper  locks,  if  the  tenant  negligently  permits  it  to  remain  open, 
and  a  person  walks  out  of  such  door  and  is  injured.^^  Nor  is  he 
liable  for  the  failure  of  his  tenant  properly  to  Ught  a  walk,**  or  a 
stairway,  at  night,  where  a  guest  of  the  tenant  is  injured  thereon 
and  the  premises  were  safe  in  the  daytime."  On  the  same  principle 
there  can  be  no  recovery  against  the  landlord  by  a  third  person  for 
injuries  received  from  the  failure  of  the  tenant  to  cover  a  hole  in 
the  floor,  where  the  hole  was  used  by  the  tenant  in  his  business ;  **  nor 
will  a  lessor  of  a  mine  be  responsible  to  a  servant  of  the  lessee  for 
injuries  received  by  reason  of  the  lessee's  improper  method  of  work- 
ing the  mine.**  A  landowner  who  does  not  interfere  with  or  attempt 
to  control  the  manner  in  which  a  business  is  carried  on  by  gne  whom 
he  has  placed  in  possession  of  the  premises  is  not  liable  to  the  serv- 
ants of  the  latter  for  injuries  received  by  them  in  the  course  of  their 
employment.  Thus,  the  owner  of  a  rented  store  is  not  liable  to  a 
servant  of  the  tenant  for  the  dangers  caused  by  th«  way  the  merchan- 
dise is  piled  by  such  sei'vant  and  his  coemployees,  for  in  such  case 
there  is  an  absence  of  that  power  of  control  without  which  there  can 
be  no  responsibility.**  A  lessor  is  not  liable  to  a  servant  of  the  lessee 
for  an  injury  resulting  from  the  negligence  of  the  latter,  unless  it 
arose  from  some  unperformed  duty  remaining  upon  the  lessor,  even 
though  the  servant  was  originally  the  servant  of  thd  lessor,  was  igno- 
rant of  the  lease,  and  supposed  himself  still  in  the  lessor's  employ.** 
591.  Liability  as  to  Portion  of  Premises  over  Which  Landlord 
Retains  Control;  In  General. — In  considering  the  liability  of  a  lessor 
to  third  persons,  it  has  been  assumed  in  the  above  discussion  that  the 
* 

7.  See  supra,  par.  552;  and  infra,   1915B  37L 

par.  593.  11.  Mellen  v.  MorriU,  126  Mass.  545, 

8.  Notes :  92  A.  S.  R.  519 ;  17  L.R. A.   30  Am.  Rep.  695. 

(N.S.)  1163.    And  see  infra,  par.  614.       12.  Eyre  v.  Jordan,  111  Mo.  424,  19 

9.  Eyre  v.  Jordan,  111  Mo.  424,  19    S.  W.  1095,  33  A.  S.  R.  543. 
S.  W.  1095,  33  A.  S.  R.  543  and  note.       13.  Note:  92  A.  S.  R.  520. 

Notes:    92   A.    S.    R.   519;    L.R.A.  14.  Samuelson    v.    Cleveland,    etc., 

1915B  371,  388.  Min.  Ck).,  49  Mich.  164,  13  N.  W.  499, 

And  see  infra,  par.  593.  43  Am.  Rep.  456. 

10.  Texas  Loan  Agency  v.  Fleming,  15.  Note:  46  L.R.A.  88. 

92  Tex.  458,  49  S.  W.  1039,  44  L.R. A.       16.  CrusseHe  v.  Pugh,  67  Ghi.  430, 
279.  44  Am.  Rep.  724. 

Notes:    92   A.    S.    R.    519;    L.R.A. 
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premises  were  in  the  possession  of  the  tenant  A  landlord  may,  how- 
ever^ while  renting  premises,  reserve  certain  parts  thereof  for  his  awn 
use  and  xetain  them  under  his  own  control,  and  where  this  is  the  case, 
the  responsibility  rests  with  him  to  see  that  no  injury  results,  either 
to  his  tenant  or  other  persons  having  rights  there,  as  servants,  guests 
or  customers  of  the  tenant,  by  reason  of  the  manner  in  which  such 
portion  of  the  premises  is  occupied  or  used.*'  Thus  where  the  owner 
of  a  building  leases  part  of  it,  and  then  imdertakes  for  a  consideration 
to  transmit  power  to  the  leased  premises  for  the  use  of  his  tenant,  he 
is  bound  to  exercise  reasonable  care  that  the  pulleys  and  shafting  used 
for  that  purpose  are  in  a  suitable  condition  to  do  the  work  without 
danger  to  persons  rightfully  on  the  leased  premises,  and  themselves 
in  the  exercise  of  due  care;  and  if  a  servant  of  the  tenant  so  on  the 
premises  is  injured  by  the  negligence  of  the  landlord  in  the  use  of 
such  shafting  and  pulleys,  the  latter  is  liable  therefor,  and  this  has 
been  held  to  be  the  case  although  by  the  terms  of  the  lease  the  tenant 
is  bound  to  keep  such  appliances  in  repair.*®  So  where  premises  are 
let  to  several  tenants,  each  occupying  different  portions,  but  all  enjoy- 
ing or  using  certain  portions  in  common,  such  as  the  entrances,  halls, 
stairways,  etc.,  of  the  tenements  or  apartment  houses,  the  landlord 
is  held  to  be  in  control,  and  owes  not  only  to  his  tenants,  but  to 
those  lawfully  on  the  premises  as  the  servants,  guests  and  customers 
of  the  tenants,  the  duty  to  exercise  reasonable  care  and  diligence  to 
keep  such  parts  in  safe  condition,  and  for  failure  to  do  this  he  is 
liable  to  such  servants,  guests,  etc.,  injured  in  consequence  of  his 
negligence,  and  without  fault  on  their  part.**  The  reasons  upon 
which  the  rule  of  duty  rests  in  one  case  establish  a  like  rule  in  the 
other.  When  houses  are  rented  for  dwellings  which  can  only  be 
reached  by  the  use  of  a  common  passage,  the  necessity  of  such  use 
for  the  beneficial  enjoyment  of  the  thing  demised  establishes  a  right 

17.  Davis  V.  Pacific  Power  Co.,  107  R.  846  and  note,  9  LJI.A.  640  and 
Cal.  563,  40  Pae.  950,  48  A.  S.  R.  156;  note;  Hart  v.  Cole,  156  Mass.  475,  31 
Poor  V.  Sears,  154  Mass.  539,  28  N.  E.  N.  E.  644,  16  L.R.A.  557  and  note; 
1046,  26  A.  S.  R.  272.  Coupe  v.  Piatt,  172  Mass.  458,  52  N. 

Note:  92  A.  S.  R.  520.  E.  526,  70  A.  S.  R.  293  and  note;  Mor- 

And  see  supra,  par.  556.  ong  v.  Spofford,  218  Mass.  50,  105  N. 

18.  Poor  V.  Sears,  154  Mass.  539,  E.  454,  L.R.A.1915B  387  and  note; 
28  N.  E.  1046,  26  A.  S.  R.  272.  Gleason  v.  Boehm,  58  N.  J.  L.  475,  34 

19.  B.  Shoninger  Co.  v.  Mann,  219  Atl.  886,  32  L.R.A.  645;  Sciolaro  v. 
111.  242,  76  N.  E.  354,  3  L.R.A.(N.S.)  Asch,  198  N.  Y.  77,  91  N.  E.  263,  32 
1097;  Tippecanoe  Loan,  etc.,  Co.  v.  L.R.A.  (N.S.)  945;  Edwards  v.  Manu- 
Jester,  180  Ind.  357,  101  N.  E.  915,  facturers  Bldg.  Co.,  27  R.  I.  248,  61 
L.R.A.1915E  721;  Sawyer  v,  McQilli-  Atl.  646,  114  A.  S.  R.  37,  8  Ann.  Cas, 
cuddy,  81  Me.  318,  17  Atl.  124,  10  A.  974,  2  L.R.A.(N.S.)  744. 

S.  R.  260  and  note,  3  L.R.A.  458;       Notes:  50  Am.  Dec.  782;  92  A.  S. 
Morain  v.  Devlin,  132  Mass.  87,  42   R.   520^23;   17  L.R.A.(N.S.)    1164; 
Am.  Rep.  423;  Gordon  v.  Cumminga,  L.R.A.1915B  373  et  seq. 
152  Mass.  513,  25  N.  E.  978,  23  A.  S.       And  see  supra,  par.  557. 
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to  such  use,  and  imposes  an  obligatioii  upon  the  landlord  to  take 
reasonable  care  to  have  and  maintain  the  passage  safe  for  such  use. 
But  the  use  of  such  rooms  for  dwellings  equally  necessitates  the  use 
of  the  passage  by  tradesmen  in  delivering  goods,  by  persons  having 
other  business  with  the  occupant,  or  by  those  who  visit  him  for  social 
reasons.  With  respect,  therefore,  to  all  persons  visiting  such  a  tenant 
upon  any  lawful  occasion,  the  duty  of  the  landlord  is  similar  to  that 
which  he  owes  to  the  tenant.*®  The  obligation  of  a  landlord  to  keep 
safe  the  means  of  access  to  a  building,  so  far  as  the  access  is  under 
his  control,  for  the  use  of  a  letter  carrier  bringing  letters  for  a  tenant, 
extends  to  seeing  that  the  access  is  not  endangered  by  his  negligence 
in  the  management  of  other  parts  of  the  building  besides  the  portion 
let  to  such  tenant.  If,  therefore,  the  letter  carrier  falls  into  an  opening 
so  constructed  that  it  may  readily  be  mistaken  for  the  proper  entrance, 
the  landlord  cannot  escape  liability  on  the  ground  that  the  opening 
was  not  in  the  leased  premises.^  With  regard  to  the  necessity  for 
notice  to  the  landlord  of  the  defect  in  the  portion  of  the  premises 
used  in  common  in  order  to  render  him  liable  to  a  gueet  or  employee 
of  the  tenant  injured  thereby,  the  same  rule  applies  as  in  cases  where 
the  injury  was  to  the  tenant  himself.  His  duty  is  one  of  care,  and 
ignorance  which  is  the  result  of  failure  to  exercise  due  care  is  no 
defense.  If,  therefore,  the  lessor  had  actual  notice  of  the  defect,  oi 
would  have  had  notice  thereof  except  for  an  unreasonable  omission 
to  ascertain  the  condition  of  the  premises,  negligence  may  properly 
be  predicated  upon  a  failure  to  remedy  the  defect.*  The  landlord  is, 
however,  responsible  only  for  neglect  of  his  duty  to  exercise  reason- 
able and  ordinary  care  in  keeping  the  means  of  access  to  the  premises 
and  portions  thereof  over  which  he  retains  control  safe  for  those  who 
may  have  occasion  to  come  upon  them  by  his  invitation  express  or 
implied,  and  is  not  liable  for  the  unanticipated  and  unauthorized  acts 
of  third  persons  over  whom  he  has  no  control.  Thus  one  who,  in 
constructing  an  office  building,  postpones  the  construction  of  stairs 
intended  to  lead  from  the  ground  floor  to  the  basement,  but  siecurely 
locks  the  door  and  keeps  the  key  in  liis  own  possession,  is  not  answer- 
able for  injury  to  one  entering  the  building  on  business  with  a  tenant, 
who  falls  into  the  basement  through  the  door,  which  had  been  tempo- 
<rttrily  unfastened  by  a  plumber  who  procured  the  key  from  the- 
owner's  clerk  without  the  owner's  knowledge  or  consent,  to  do  some 

20.  Gleason  v.  Boehm,  58  N.  J.  L.  N.  W.  779,  64  A.  S.  R.  437,  86  L.R.A. 

*75,  34  Atl.  886,  32  L.R.A.  646.  790. 

1.  Gordon  v.  Cummings,  152  Mass.  Note:  92  A.  S.  R.  523. 

513,  25  N.  £.  978,  23  A.  S.  R.  846  and  And  tee  anpra,  par.  56L 
note,  9  L.R.A.  640. 

i  Olson  v.  Shultz,  67  Minn.  494..  70 
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work  in  the  basement  for  one  of  the  tenants.'  •  Nor  does  the  liability 
of  the  landlord  extend  to  injuries  occasioned  by  defects  in  portions 
of  the  premises  not  intended  to  be  used  as  an  entrance,  exit,  or 
passageway.*  The  liability  of  a  landlord  for  injuries  received  by 
third  persons  from  defects  in  or  from  the  negligent  operation  of  an 
elevator  in  tenements,  office  buildings,  etc.,  is  treated  at  length  else- 
where in  this  work.* 

592.  Liability  of  Agent  of  Landlord. — ^It  has  been  held  in  a  number 
of  cases  that  an  agent  of  the  owner  of  property,  who  has  the  complete 
control  and  management  of  the  premises,  and  who  is  bound  to  keep 
them  in  repair,  is  liable  to  third  persons  for  injuries  resulting  to  the 
latter,  while  using  the  premises  in  an  ordinary  and  appropriate  man- 
ner, through  the  neglect  of  said  agent.  And  the  agent  cannot  excuse 
himself  on  the  plea  that  his  principal  is  liable.  It  is  not  his  contract 
that  exposes  him  to  liability  to  third  persons,  but  his  common  law 
obligation  so  to  use  that  which  he  controls  as  not.  to  injure  another.* 
An  agent  is  not,  however,  answerable  to  a  trespasser  for  the  unsafe 
condition  of  premises  of  which  he  is  not  in  possession  and  as  to  which 
his  authority  is  limited  to  leasing  and  collecting  rents.^ 

Liability  to  Strangers 

593.  In  General. — The  liability  of  the  landlord  to  his  tenant  or 
those  deriving  their  rights  from  the  tenant  having  been  considered, 
there  now  remains  for  discussion  the  question  of  his  liability,  as  owner 
of  the  leased  premises,  to  third  persons  who  stand  strictly  on  their 
rights  as  strangers,  such,  for  instance,  as  the  owners  or  occupants  of 
adjoining  premises,  or  persons  lawfully  on  the  highway.  Persons 
of  this  class,  unlike  licensees,  servants,  guests,  etc.,  of  tlie  tenant  do 
not  derive  their  right  to  be  where  they  are  from  the  tenant,  and  the 
measure  of  the  duties  owing  by  the  landlord  to  them  is  not,  there- 
fore, the  same  as  that  of  his  duties  to  the  tenant.  Generally  speaking, 
a  landlord  is  not  liable  to  such  strangers  for  injuries  resulting  from 
the  misuse  by  the  tenant  of  premises  capable  of  a  reasonable  ordinary 

5.  Manning  v.  Sherman,  110  Me.  Co.,  201  Mo.  424,  99  S.  W.  1062,  8 
332,  86  Ati.  245,  Ann.  Cas.  1914D  89  L.R.A.(N.S.)  929;  Kuhnert  v.Angell, 
and  note,  46  L.R.A.(N.S.)  245.  10  N.  D.  59,  84  N.  W.  579,  88  A.  S.  R. 

4.  Morong  v.   Spofford,  218  Mass.  675   and   note;    Lough   v.    Davis,   30 
50,  105  N.  E.  454,  LJI.A.1915B  387   Wash.  204,  70  Pac.  491,  94  A.  S.  R. 
and  note;  Bender  v.  Weber,  250  Mo.   848  and  note,  59  L.R.A.  802. 
551,  157  S.  W.  570,  46  L.R.A.(N.S.)       GeneraUy  as  to  the  personal  Habil- 
121.  ity  of  an  agent  to  third  pensons,  see 

6.  See  Elevators,  vol.  9,  p.  1249  et  Principal  aitd  Agent. 

seq.  7.  Kuhnert  v.  Angell,  10  N.  D.  59, 

6.  Baird  v.  Shipman,  132  111.  16,  23   84  N.  W.  579,  88  A.  S.  R.  676  and 
N.  E.  384,  22  A.  S.  R.  504  and  note,   note. 
7  L.R.A.  128;  Orcutt  v.  Centurv  Bldg. 
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use  which  would  involve  bo  injury  to  third  persons,^  or  from  a  nui- 
sance created  by  the  tenant  during  the  lease,  whether  arising  from  an 
affirmative  act,  or  from  the  omission  on  his  part  to  keep  the  premiseis 
in  repair.*  The  rule  of  law  on  the  subject,  as  laid  down  both  by  the 
English  courts  and  those  of  the  United  States,  is  that  to  bring  liability 

8.  McCarthy  y.  York  County  Sav.  and  note;  Miller  v.  Fisher,  111  Md.  91, 
Bank,  74  Me.  316,  43  Am.  Rep.  691;  73  Ati.  891,  60  L.R.A.(N.S.)  295  and 
Mellen  v.  Morrill,  126  Mas^.  646,  30  note;  Lowell  v.  Spaulding,  4  Cush. 
Am.  Rep.  695;  Clifford  v.  Atlantic  (Mass.)  277,  50  Am.  Dec.  775;  Kirby 
Cotton  Mills,  146  Mass.  47,  16  N.  E.  t.  Boylston  Market  Ass'n,  14  Gray 
S4,  4  A.  S.R.  279;  Lufkinv.  Zane,  167  (Mass.)  249,  74  Am.  Dec.  682  and 
Mass.  117,  31  N.  E.  757,  34  A.  S.  R.  note;  MUford  v.  Holbrook,  9  Allen 
262  and  note,  17  L.R.A.  251;  Quinn  (Mass.)  17,  86  Am.  Dec.  735  and  note ; 
V.  Cummings,  171  Mass.  255,  50  N.  E.  Shipley  v.  Fifty  Associates,  101  Mass. 
624,  68  A.  S.  R.  420,  42  L.R.A.  101;  251,  3  Am.  Rep.  346;  Clifford  v.  At- 
Wizon  V.  Bruce,  187  Mass.  232,  72  N.  lantio  Cotton  Mills,  146  Mass.  47,  15 
E.  978,  68  L.R.A.  248;  Coman  v.  Al-  N.  E.  84,  4  A.  S.  R.  279;  Cerohione  v. 
lis,  198  Mass.  99,  83  N.  E.  1097,  14  HunneweU,  215  Mass.  688,  102  N.  E. 
L.R.A.(N.S.)  950;  Maloney  v.  Hayes,  908,  50  L.R.A.(N.S.)  300;  Fisher  v. 
206  M'ass.  1,  91  N.  E.  911,  28  L.R.A.  Thirkell,  21  Mich.  1,  4  Am.  Rep.  422 ; 
(N.S.)  200;  Ingwersen  v.  Rankin,  47  Samuelson  v.  Cleveland  Iron  Min.  Co., 
N.  J.  L.  18,  54  Am.  Rep.  109;  Fish  v.  49  Mich.  164,  13  N.  W.  499,  43  Am. 
Dodge,  4  Denio  (N.  Y.)  311,  47  Am.  Rep.  456;  Brooklyn  v.  Brooklyn  City 
Dec.  264;  Canandaigua  v.  Foster,  156  R.  Co.,  47  N.  Y.  475,  7  Am.  Rep.  469: 
N.  Y.  354,  60  N.  B.  971,  66  A.  S.  R.  Clancy  v.  Byrne,  56  N.  Y.  129,  15  Am. 
676  and  note,  41  L.R.A.  564;  Langa-  Rep.  391;  Swords  v.  Edgar,  59  N.  Y. 
baugh  V.  Anderson,  68  Ohio  St.  131,  28,  17  Am.  Rep.  295;  Wolf  v.  Kil- 
67  N.  E.  286,  62  L.R.A.  948;  Offer-  patrick,  101  N.  Y.  146,  4  N.  E.  188, 
man  v.  Starr,  2  Pa.  St.  394,  44  Ain.  64  Am.  Rep.  672;  Jennings  v.  Van 
Dec  211;  Little  Schuylkill  Navigation,  Schaick,  108  N.  Y.  630,  16  N*  E.  424, 
etc.,  Co.  V.  Richards,  57  Pa,  St.  142,  2  A.  S.  R.  459 ;  Shindelbeck  v.  Moon. 
98  Am.  Dec.  209;  Henson  v.  Beckwitb,  32  Ohio  St.  264,  30  Am.  Rep.  584; 
20  R.  I.  165,  37  Atl.  702,  78  A.  S.  R.  Langabaugh  v.  Anderson,  68  Ohio  St 
847,  38  L.R.A.  716;  Louisville,  etc.,  131,  67  N.  B.  286,  62  L.R.A.  948; 
Terminal  Co.  v.  Jacobs,  109  Tenn.  Wunder  v.  McLean,  134  Pa.  St.  334, 
727,  72  S.  W.  954,  61  L.R.A.  188;  19  Atl.  749,  19  A.  S.  R.  702;  Water- 
Texas  Loan  Agency  v.  Fleming,  92  house  v.  Joseph  Schlitz  Brewing  Co., 
Tex.  458,  49  S.  W.  1039,  44  L.R.A.  12  S.  D.  397,  81  N.  W.  725,  48  L.R.A. 
279.  157;  Felton  v.  Deall,  22  Vt.  170,  54 

Notes:  86  A.  S.  R.  616;  92  A.  S.  R.  Am.  Dec.  61  and  note;  Fellows  v.  Gil- 

624  et  seq.;  5  L.R.A.  795;  50  L.R.A.  huber,  82  Wis.  639,  62  N.  W.  307,  17 

(N.S.)  291,  292.  L.R.A.  677. 

9.  Baker  v.  Allen,  66  Ark.  271,  60  Notes:  50  Am.  Dec.  781;  95  Am. 
S.  W.  611,  74  A.  S.  R.  93  and  note;  Dec.  124;  15  Am.  Rep.  79;  92  A.  S. 
Kalis  v.  Shattuck,  69  Cal.  593,  11  Pac.  R.  524,  526;  12  L.R.A.(N.S.)  1026;  17 
846,  58  Am.  Rep.  568;  Gardner  v.  L.R.A.(N.S.)  1163;  25  L.R.A.(N.S.) 
Rhodes,  114  Ga.  929,  41  S.  E.  63,  67  849;  60  L.R.A.(N.S.)  290  et  seq.;  19 
L.R.A.  749;  Bailey  v.  Kelly,  86  Kan.  Ann.  Cas.  469. 

911,  122  Pac.  1027,  39  L.R.A. (N.S.)  And  see  supra,  par.  684;  and  infra, 

378;  Dwinel  v.  Veazie,  44  Me.  167,  69  par.  613. 

Am.  Dec.  94;   Campbell  v.   Portland  For  the  application  of  this  rule  in 

Sugar  Co.,  62  Me.  552,  16  Am.  Rep.  case  of  injuries  to  persons  on  the  high- 

603;  Mylander  v.  Bcimsclila,  102  Md.  way,  see  Highways,  vol.  13,  p.  328  et 

€8^,  62  Atl.  1038,  5  L.R.A.(N.S.)  316  seq. 
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home  to  the  owner  of  real  property,  the  nuisance  must  be  one  which 
is  in  its  very  essence  and  nature  a  nuisance  at  the  time  of  the  letting, 
and  not  something  which  is  capable  of  being  thereafter  rendered  a 
nuisance  by  the  tenant,  or,  as  it  has  been  said,  it  must  be  a  normal 
one.^^  On  the  other  hand,  it  is  usually  held  that  the  landlord  is  liable 
to  third  persons  standing  in  the  position  of  strangers  for  injuries 
received  wherever  he  demises  the  premises  with  a  nuisance  thereon 
which  has  occasioned  the  injury;  ^^  where,  at  the  time  of  the  demise, 
the  premises  were  so  constructed  or  in  such  defective  condition  that 
a  reasonable,  ordinary  and  expected  use  of  them  by  the  tenant  would 
create  a  nuisance  working  injury  to  third  persons ;  **  where  the 
premises  are  let  to  be  used  for  a  purpose  which  may  reasonably  be 
expected  to  create  a  nuisance ;  *•  where  the  landlord  has  created  a 
nuisance  upon  or  negligently  manages  such  portions  of  the  premises 
as  he  retains  under  his  control;  **  or  where  the  cause  of  injury  is 
created  with  the  license,  consent,  or  participation  of  the  lessor.**  It 
has  been  held  that  a  landlord  who  never  authorized  the  keeping  of 
a  dog  on  the  leased  property  was  not  liable  to  one  who  was  injured 
by  a  dog  owned  and  kept  on  the  premises  by  a  tenant.  But,  where 
it  appeared  that  a  landlord  left  a  dog  at  the  farm  of  his  tenant  and 
that  the  latter  harbored  and  kept  it  there  for  some  time,  it  was  held 
that  both  the  landlord  and  the  tenant  were  liable  to  one  who  was 
injured  by  the  dog.** 

594.  Where  Nuisance  Exists  at  Time  of  Lease;  General  Rule. — 
It  is  the  well  settled  rule  that  the  landlord  is  properly  chargeable  with 
liability  to  a  stranger  where  the  cause  of  injury  to  the  latter  is  a 
nuisance  existing  on  the  premises  at  the  time  of  the  demise.  No  person 
can  create  or  maintain  a  nuisance  upon  his  premises  and  escape 
liability  for  the  injury  occasioned  by  it  to  third  persons.  Nor  can 
a  lessor  so  create  a  nuisance  and  then  escape  liability  for  the  conse- 
quences by  leasing  the  premises  to  a  tenant.*'     Nor  is  it  material 

10.  Kalis  V.  Shattuck,  69  Cal.  593,   dogs,  see  Animals,  vol.  1,  p.  1116  et 
11  Pac.  346,  58  Am.  Rep.  568;  Mc-   seq. 

Carthy  v.  York  Comity  Sav.  Bank,  74  17.  Kalis  v.  Shattuck,  69  Cal.  593, 
Me.  315,  43  Am.  Rep.  591;  Daley  v.  11  Pac.  346,  58  Am.  Rep.  568;  Colo- 
Savage,  145  Mass.  38,  12  N.  E.  841,  1  rado  Mortg.  etc.,  Co.  v.  Giacomini,  55 
A.  S.  R.  429.  Colo.  540,  136  Pac.  1039,  L.R.A.1915B 
Notes:  50  Am.  Dec.  781;  46  L.R.A.  364  and  note;  Gardner  v.  Rhodes,  114 
87.  Ga.  929,  41  S.  E.  63,  57  L.R.A.  749; 

11.  See  infra,  par.  594.  Peoria  v.   Simpson,  110  lU,  294,  51 

12.  See  infra,  par.  698.  Am.  Rep.  683;  West  Chicago  Masonic 

13.  See  infra,  par.  599.  Ass'n  v.  Cohn,  192  111.  210,  61  N.  E. 

14.  See  infra,  par.  600.  439,  85  A.  S.  R.  327,  55  L.R.A.  235; 

15.  See  infra,  par.  599.  Helwig  v.  «fordan,  53  Ind.  21,  21  Am. 

16.  Note :  Ann.  Cas.  1914B  608.  Rep.  189 ;  Metzger  v.  Schultz,  16  Ind, 
For  a  full  discussion  of  the  rights    App.  454,  43  N.  E.  886,  45  N.  E.  619, 

and  liahilities  of  the  owners  of  vicious   59  A.  S.  R.  323;  Calder  v.  Smalley,  66 
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that  the  negligence  of  the  lessee  contributed  to  the  injury ;  that  may 

render  the  lessee  also  liable,  but  it  cannot  exempt  the  lessor  from 

la.  219,  23  N.  W.  638,  56  Am.  Rep.  59  N.  Y.  28>  17  Am.  Rep.  295;  Mc- 

270;  Bailey  v.  Kelly,  86  Kan.  911, 122  Guire  v.  Spence,  91  N.  Y.  303,  43  Am. 

Pac.  1027,  39  L.R.A.(N.S.)    378  and  Rep.  668;  Edwards  v.  New  York,  etc., 
note;  Mitchell  v.  Brady,  124  Ky.  411,  R.  Co.,  98  N.  Y.  246,  60  Am.  Rep. 

99  S.  W.  266,  124  A.  S.  R.  408,  13  659;  Cusick  v.  Adams,  115  N.  Y.  65, 

L.R.A.(N.S.)  751;  McCarthy  v.  York  21  N.  E.  673,  12  A.  S.  R.  772;  Ahem 

County   Sav.   Bank,  74  Me.  315,  43  v.  Steele,  116  N.  Y.  203,  22  N.  E.  193, 

Am.  Rep.  591;  Patten  v.  Bartlett,  111  12  A.  S.  R.  778,  6  L.R.A.  449;  Timlin 

Me. -409,  89  Atl.  375,  49  L.R.A.(N.S.)  v.  Standard  OU  Co.,  126  N.  Y.  514,  27 

1120;  Albert  v.  Staler  66  Md.  325,  7  N.  E.  786,  22  A.  8.  R.  845  and  note; 

Atl.  697,  59  Am.  Rep.  159;  Smith  v.  Reynolds  v.  Van  Beuren,  156  N.  Y. 

State,  92  Md.   518,  48   Atl   92,  61  120,  49  N.  E.  763,  42  L.R.A.  129; 

L.R.A.   772;   Mylander  v.  Beimsehia,  Junkermann  v.- Tilyou  Realty  Co.,  213 

102  Md.  689,  62  Atl.  1038,  5  L.R.A.  N.  Y.  404, 108  N.  E.  190,  L.R.A.1915P 

(N.S.)  316;  Miller  v.  Fisher,  111  Md.  700;  Kni?bt  v.  Foster,  163  N.  C.  329, 

91,  73  Atl.  891,  50  L.R.A.(N.S.)  295  79  S.  E.  614,  50  L.R.A.(N.S.)  286  and 

and  note;   McDonough  v.   Gilman,   3  note;   Shindelbeck  v.  Moon,  32  Ohio 

Allen   (Mass.)   264,  80  Am.  Dec.  72;  St.  264,  30  Am.  Rep.  584;  Carson  v. 

Dalay  v.  Savage,  145  Mass.  38,  12  N.  Godley,  26  Pa.  St.  Ill,  67  Am.  Dec. 

E.  841, 1  A.  S.  R.  429  and  note;  Clif-  404;  Wunder  v.  McLean,  134  Pa.  St. 

ford    V.    Atlantic    Cotton    lilills,    146  334,  19  Atl.  749,  19  A.  S.  R.  702  and 

Mass.  47,  15  N.  E.  84,  4  A.  S.  R.  279;  note;   McLaughlin  v.  Kelly,  230  Pa. 

Lufkin  V.  Zane,  157  Mass.  117,  31  N.  St.  251,  79  Atl,  552,  50  L.R.A.(N.S.) 

E.  767,  34  A.  S.  R.  262  and  note,  17  305;  Adams  v.  Fletcher,  17  R.  L  137, 

L.R.A.  251;  Coman  v.  AUes,  198  Mass.  20  Atl.  263,  33  A.  S.  R.  859  and  note; 

99,  83  N.  E.  1097,  14  L.R.A.(N.S.)  Henson  v.  Beckwith,  20  R.  L  165,  37 

950;  Hill  v.  Hayes,  199  Mass.  411,  85  Atl.  702,  78  A.  S.  R.  847,  38  L.R.A. 

N.  E.  434,  18  L.R.A.(N.S.)  375;  Ma-  716;    Waterhouse   v.    Joseph    SohlitE 

loney  v.  Hayes,  206  Mass.  1,  91  N.  E.  Brewing  Co.,  12  S.  D.  397,  81  N.  W. 

911,  28  L.R.A.(N.S.)   200;  Cerchione  725,  48  L.R.A.  157;  Willcox  v.  Hines, 

V.  Hunnewell,  215  Mass.  588,  102  N.  100  Tenn.  538,  46  S.  W.  297,  66  A.  S. 

B.  908,  50  L.R.A.(N.S.)  300  and  note;  R.  770,  41  L.R.A.  278;  Louisville,  etc., 

Fisher  v.  Thirkell,  21  Mich.  1,  4  Am.  Terminal  Co.  v.  Jacobs,  109  Tenn.  727, 

Rep.  422;  Samuelson  v.  Cleveland  Iron  72  S.  W.  954,  61  L.R.A.  188;  Perez  v. 

Min.  Co.,  49  Mich.  164,  13  N.  W.  499,  Rabaud,  76  Tex.  191,  13  S.  W.  177,  7 

43  Am.  Rep.  456;  Lauerv.  Palms,  129  L.R.A.    620;    Pickens   v.    Coal    River 

Mich.  671,  89  N.*  W.  694,  58  L.R.A.  Boom,  etc.,  Co.,  61  W.  Va.  446,  41  S. 

67;  Brady  v.  Klein,  133  Mich.  422,  95  E.   400,  90   A.   S.   R.   819;   Todd   v. 

N.  W.  557,  103  A.  S.  R.  455,  2  Ann.  Flight,  9  C.  B.  N.  S^  377,  99  E.  C.  L. 

Cas.   464  and   note,   62   L.R.A.   909;  377,  30  L.  J.  C.  PL  21,  3  L.  T.  N.  S. 

Hannem  v.  Pence,  40  Minn.  127,  41  325,  9  W.  R.  145,  15  Eng.  Rul.  Cas. 

N.  W.  657,  12  A.  S.  R.  717  and  note;  329. 

Buesching  v.  St.  Louis  Gaslight  Co.,       Notes:  50  Am.  Dec.  780;  69  Am. 

73  Mo.  219,  39  Am.  Rep.  503;  Bender  Dec.  734  et  seq.;  95  Am.  Dec.  124;  15 

v.  Weber,  250  Mo.  551,  157  S.  W.  570,  Am.  Rep.  79 ;  86  A.  S.  R.  515  et  seq. ; 

46   L.R.A.(N.S.)    121;    Ingwersen   v.  92  A.  S.  R.  526,  538;  6  L.R.A.  794;  26 

Rankin,  47  N.  J.  L.  18,  54  Am.  Rep.  L.R.A,   197;    46   L.R.A.   83,    87;    25 

109;  Fish  v.  Dodge,  4  Denio  (N.  Y.)  L.R.A.(N.S.)    849;    46    L.R.A.(N.S.) 

311,  47  Am.  Dec.  254  and  note;  Irvine  1189;  60  L.R.A.  (N.S.)  288,  293,  313; 

V.  Wood,  51  N.  Y.  224,  10  Am.  Rep.  L.R.A.1915B  374;  19  Ann.  Cas.  469; 

603;  Clancy  v.  Byrne,  56  N.  Y.  129,  15  Eng.  Rul.  Cas,  341. 
15  Am.  Rep.  391;  Swords  v.  Edgar,       For  the  application  of  this  rule  to 
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liability.  Indeed  the  nuisance  may  be  merely  passive  until  some 
agency  of  the  lessee  intervenes,  and  the  lessor  will  still  be  liable.^^ 
The  theory  upon  which  the  landlord  is  held  to  be  liable  where  the 
premises  are  leased  with  a  nuisance  is  that  he  created  the  nuisance^ 
and  will  be  presumed  to  have  intended  the  continuance  thereof,  or 
that  he  acquired  title  with  an  existing  nuisance  and  knowingly  leased 
them  in  that  condition.  In  either  case  the  act  of  leasing  with  the 
nuisance  is  held  to  raise  the  presumption  that  he  intended  the  nuisance 
to  be  continued.^*  Prior  to  and  at  the  time  of  the  lease,  it  was  the 
duty  of  the  lessor  to  put  an  end  to  the  nuisance.  If  he  fails  to  do 
this,  and  leases  the  premises  with  the  nuisance  on  them,  he  may  be 
deemed,  and  is  deemed,  to  authorize  the  continuance  of  the  nuisance, 
and  is  therefore  liable  for  the  consequences  of  such  continuance. 
Whether,  therefore,  the  defect  i^  one  of  original  construction,  or 
arises  from  a  failure  to  repair,  or  from  the  maintenance  on  the  prem- 
ises of  any  condition  endangering  the  health  ot  safety  of  strangers, 
whatever  its  nature,  if  it  constitutes  a  nuisance,  the  lessor  will  be 
responsible  for  its  consequences  if  he  leases  the  premises  with  the  ' 
nuisance  upon  them,  and  thus  authorizes  its  continuance.*®  A  lessee 
who  sublets  premises  with  a  nliisance  upon  them  is  liable  to  third 
persons  whose  injury  was  the  natural  consequence  of  the  nuisancie, 
and  this  will  be  true  even  if  the  nuisance  existed  when  the  original 
lease  was  consummated,  if  the  lessee  knew  of  the  nuisance  when  he 
sublet  the  premises.*  One  who  acquires  title  after  a  nuisance  had 
been  created  or  defect  developed  for  want  of  repairs,  but  never  came 
into  actual  physical  possession  of  the  property,  is  not  liable  to  a 
stranger  injured  thereby,  unless  he  had  notice  or  at  least  knowledge 
of  the  nuisance  or  defect.*  Specific  applications  of  the  general  prin- 
ciples set  out  in  this  and  the  following  paragraphs  to  injuries  occa- 
sioned to  adjoining  landowners,  and  to  persons  on  streets  and  high- 
ways, occasioned  by  defects  in  or  nuisances  created  or  maintained 
on  leased  premises,  will  be  found  in  the  appropriate  "articles.* 

persons  on  the  highway  injured  by  de-       20.  Note:  92  A.  S.  R.  526. 

fects   in   leased   premises,  see   High-       1.  Timlin  v.  Standard  Oil  Co.,  126 

WAYS,  vol.  13,  p.  326  et  seq.  N.  Y.  514,  27  N.  E.  786,  22  A.  S.  R. 

In  some  instances  courts,  in  opposi-  845. 
tion  to  the  great  weight  of  authority,  2.  Wolf  v.  Kilpatrick,  101  N.  Y. 
have  extended  this  liability  for  injury  146,  4  N.  E.  188,  54  Am.  Rep.  672; 
from  nuisances  existing  at  the  time  of  Ahem  v.  Steele,  115  N.  Y.  203,  22  N. 
the  lease  to  the  case  of  servants  of  the  E.  193,  12  A.  S.  R.  778,  5  L.R.A.  449. 
tenant,  though  under  the  circumstances  Note:  50  L.R.A. (N.S.)  294. 
the  tenant  himself  could  not  recover.  3.  See  Adjoining  Landowners,  vol. 
See  supra,  par.  588.  1,  p.  370  et  seq. ;  Explosions  and  Ex- 

18.  Note :   50   Am.   Dec.   780,   781.   plosives,  vol.  11,  p.  657  et  seq. ;  High- 
And  see  infra,  par.  598.  ways,  vol.  13,  p.  326  et  seq.;  Nui- 

19.  Note:  50  L.R.A. (N.S.)  287.  sancbs;  Party  Walls* 
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595.  Necessity  for  Actual  Notice  of  Existence  of  Nuisance. — In 
some  cases  knowledge  on  the  part  of  the  landlord  of  the  existence  of 
the  nuisance  at  the  time  of  the  demise  isjheld  to  be  an  essential  element 
of  his  liability,^  but  other  authorities  nold  that  where  the  owner  of 
property  with  a  nuisance  thereon  leases  it  while  in  that  condition, 
it  is  no  defense  that  he  had  no  actual  knowledge  of  the  existence  of 
the  nuisance,  and  that  it  is  sufficient  if  by  the  exercise  of  reasonable 
diligence  it  would  have  been  brought  to  his  knowledge.*  This  does 
not,  however,  impose  the  duty  of  constant  care  and  inspection  of 
premises  upon  an  owner  who  has  let  them.  It  imposes  upon  him 
the  duty  of  reasonable  care  to  inform  himself  of  the  condition  of 
property  which  he  proposes  to  let,  and  if,  at  the  leasing,  he  knew,  or 
if,  in  the  exercise  of  reasonable^  care,  he  would  become  informed  of 
the  fact  that  the  property  has  upon  it  a  nuisance  dangerous  to  the 
public,  or  to  an  adjoining  owner,  it  imposes  upon  the  owner  and 
proposed  lessor  the  duty  to  abate  it  before  he  leases  the  property, 
and  if  he  does  not,  it  leaves  him  with  a  liability  to  respond  in  damages 
to  anyone  injured  in  consequence  of  and  by  the  nuisance.* 

59is.  Renewal  of  Lease  as  Equivalent  to  Original  Letting. — ^Where 
the  liability  of  the  lessor  depends  upon  the  condition  of  the  premises 
at  the  time  of  the  lease,  there  is  no  difference  between  an  original 
contract  of  letting  and  the  renewal  of  an  exising  lease.  Whatever 
the  condition  of  the  premises  at  the  time  they  were  originally  demised, 
if,  when  the  lease  was  renewed,  a  nuisance  existed  thereon,  the  renewal 
is  deemed  an  authorization  by  tlie  lessor  of  the  continuance  of  the 
nuisance.'  To  hold  that  the  liability  of  the  landlord  in  such  cases 
will  be  diminished  by  the  fact  that  he  renewed  the  tenant's  lease  with- 
out retaking  actual  possession  would  be  opposed  to  the  principles 
creating  and  governing  his  liability.  If  a  nuisance  is  created  during 
a  term  already  existing,  no  liability  falls  on  the  landlord  pending  that 
term,  for  the  reason  that  he  has  no  legal  me£ms  of  abating  the  nuisance. 
He  cannot  enter  upon  the  tenant's  possession  for  that  purpose,  and 
would  be  a  trespasser  if  he  did  so.    But  when  the  term  expires,  his 

4.  Ingwersen  v.  Rankin,  47  N.  J.  L.  Rep.  109;  Clancy  v.  Byrne,  56  N.  Y. 

18,  64  Am.  Bep.  109   (stating  this  to  129,  15  Am.  Rep.  391;  Waterhonse  v. 

be    the    view    of    some    authorities) ;  Joseph  Sehlitz  Brewing  Co.,  12  S.  D. 

Ahem  v.  Steele,  115  N.  Y.  203,  22  N.  397,  81  N.  W.  725,  48  L.R.A.  157 ; 

B.  193,  12  A.  S.  R.  778,  6  L.R.A.  449.  Todd  v.  Flight,  9  C.-  B.  N.  S.  377,  99 

Notes:  86  A.  S.  R.  616;  60  L.R.A.  E.  C.  L.  377,  30  L.  J.  C.  PI.  21,  3  L. 

(N.S.)  299.  T.  N.  S.  325,  9  W.  R.  145,  15  Eng. 

6.  Note:  92  A.  S.  R.  533.  Rul.  Cas.  329. 

6.  Timlin  v.  Standard  Oil  Co.,  126  Notes:  50  Am.  Dec.  781;  95  Am, 
N.  Y.  614,  27  N.  E.  786,  22  A.  S.  R.  Dec.  124;  92  A.  S.  R.  530;  26  L.R.A. 
846.  198;  5  L.R.A. (N.S.)   317;  25  L.R.A. 

7.  Dalay  ▼.  Savage,  145  Mass.  38,  (N.S.)  849  et  seq.;  15  Eng.  Rul.  Cas. 
12  N.  E.  841,  1  A.  S.  R.  429 ;  Ingwer-  343. 

sen  V.  Rankin,  47  N.  J.  L.  18,  54  Am. 
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right  of  entry  and  power  to  abate  at  once  arise,  and,  for  that  reason, 
a  liability  commences.  If  he  declines  to  re-enter  and  abate  the  nui*^ 
sance,  and  relets  the  premises,  the  liability  which  arose  at  the  ter- 
mination of  the  term  will  be  neither  discharged  nor  evaded.  The 
test  of  his  liability  in  such  a  case  is  his  power  to  have  remedied  the 
wrong.  If  he  has  but  fails  to  exercise  such  power,  his  liability 
remains.^  The  same  reasons  apply,  and,  therefore,  the  same  rule 
controls  where  the  tenant  sells  out  to  another  person,  and  the  lessor, 
without  taking  possession  of  the  premises,  makes  such  other  person 
his  lessee.  There  is  in  such  a  case  not  merely  a  continuation  of  the 
old  tenancy,  but  the  creation  of  a  new  one.*  Upon  the  question 
whether  where  premises  are  let  under  a  tenancy  from  month  to  month, 
from  year  to  year,  etc.,  there  is  deemed  to  be  a  "renewal"  of  the  lease 
within  this  rule  at  the  end  of  each  of  such  periods,  so  that  the  lessor 
may  be  held  liable  if  a  nuisance  exists  on  the  premises  at  the  end  of 
any  month,,or  year  (as  the  case  may  be),  and  the  letting  is  not  then 
terminated,  the  authorities  are  not  in  accord;  some  holding  that  the 
continuation  of  such  a  tenancy  involves  the  same  liability  as  an 
actual  reletting,*^  while  others  maintain  the  contrary  view.^* 

597.  Covenant  by  Tenant  to  Repair  as  Relieving  Landlord  from 
Liability. — With  reference  to  the  eflFect  of  a  covenant  by  the  lessee  to 
repair,  as  operating  to  relieve  the  lessor  from  liability  for  demising 
premises  in  such  defective  repair  as  to  constitute  a  nuisance,  there 
is  a  conflict  of  authority.**  The  weight  of  authority  as  well  as  the 
better  reasoning  is  believed  to  support  the  view  that  the  liability  of 
the  landlord  is  not  affected  by  such  a  covenant,*'  but  there  are  a 
number  of  decisions  to  the  effect  that  such  a  covenant  absolves  the 

8.  Ingwersen  v.  Rankin,  47  N.  J.  L.  12.  Clifford  v.  Atlantic  Cotton  Mills, 
18,  64  Am.  Rep.  109;  McLaughlin  v.  146  Mass.  47,  16  N.  E.  84,  4  A.  S.  R. 
Kelly,  230  Pa.  St.  251,  79  Atl.  552,  60  279;  Ahem  v.  Steele,  115  N.  Y.  203, 
L.R.A.(N.S.)  305.  And  see  Baker  v.  22  N.  E.  193, 12  A.  S.  R.  778,  6  L.R.A. 
Allen,  66  Ark.  271,  60  S.  W.  511,  74  449  (stating  that  such  conflict  exists 
A.  S.  R.  93;  Givens  v.  Van  Studdi-  but  disapproving  the  view  that  such 
ford,  86  Mo.  149,  66  Am.  Rep.  421.  covenant  relieves  the  landlord). 

9.  Metzger  v.  Sohultz,  16  Ind.  App.  Note:  92  A.  S.  R.  533. 
454,  43  N.  E.  886,  45  N.  E.  619,  59  A.  And  see  supra,  par.  594. 

S.  R.  323.  13.  Calder  v.  SmaUey,  66  la.  219, 

10.  Ahem  v.  Steele,  115  N.  Y.  203,  23  N.  W.  638,  56  Am.  Rep.  270:  Mit- 
22  N.  E.  193, 12  A.  S.  R.  778,  5  L.R.A.  chell  y.  Brady,  124  Ky.  411,  99  S.  W. 
449  (stating  this  as  the  view  of  some  266, 124  A.  S.  R.  408,  13  L.R.A.(N.S.) 
authorities).  751;  Ingwersen  v.  Rankin,  47  N.  J. 

Note:  92  A.  S.  R.  531.  L.  18,  54  Am.  Rep.  109;  Swords  v. 

11.  Notes:  92  A.  S.  R.  531,  532;  25  Edgar,  69  N.  Y.  28,  17  Am.  Rep.  295; 
L.R.A.(N.S.)  849  et  seq.;  16  Eng.  Rul.  Junkermann  v.  Tilyou  Realty  Co.,  213 
Cas.  340,  34L  N.  Y.  404, 108  N.  E.  190,  L.R.A.1915F 

And  see  supra,  par.  94,  as  to  the  700. 
continuity  of  a  tenancy  from  year  to       Notes:  60  Am.  Dec.  782;  95  Am. 
year.  Deo.  124;  92  A.  S.  R.  633;  5  L.BJL 
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landlord  from  further  responsibility,^*  and  it  has  been  held  that 
tenants  of  a  portion  of  a  building,  the  other  portions  of  which  arc 
leased  to  other  persons,  and  who  are  not  tenants  of  the  conductor 
pipes  and  sidewalk,  may  be  held  liable  to  travelers  for  injury  due  to 
ice  on  the  walk,  formed  from  water  from  the  conductor  pipes,  on  the 
ground  that  they  are  liable  for  the  nuisance,  where  they  covenant 
in  their  lease  to  save  the  landlord  harmless  from  any  claim  for  dam- 
ages arising  from  neglect  to  remove  ice  from  the  walks.  This  view 
is  based  on  the  idea  that  such  a  covenant  gives  the  covenantors  control 
over  the  sidewalk.**  A  property  owner  who  lets  the  property  with 
a  defective  opening  in  the  sidewalk  is  not,  however,  relieved  from 
liability  for  injury  to  pedestrians  by  falling  into  it  merely  by  the 
fact  that  the  lessee  covenants  to  yield  up  the  property  in  good  tenant- 
able  repair  in  all  respects,  since,  if  it  required  him  to  repair  this 
defect,  he  need  not  have  done  so  until  just  prior  to  the  expiration 
of  the  lease.  *• 

598.  Liability  Where  Ordinary  Use  of  Premises  Will  Create  a 
Nuisance. — It  is  not  always  necessary  in  order  that  the  landlord  may 
be  held  liable  for  injuries  resulting  from  a  nuisance  on  the  leased 
premises  that  the  cause  of  the  injury  be  in  and  of  itself  a  nuisance 
at  the  time  of  the  lease.  Leases  are  made  witli  a  view  to  the  use  of 
the  premises  leased,  and  if  the  injury  to  the  person  or  property  of  a 
stranger  is  the  result  of  the  reasonable,  ordinary  and  contemplated 
•manner  of  use  of  the  premises,  the  lessor  will  be  responsible  therefor, 
although  unused,  and  as  they  stood  at  the  time  of  the  demise,  the 
premises  were  not,  of  themselves,  a  nuisance.^'    Thus,  for  instance, 

795;  26  L.R.A.  198;  18  L.R.A.(N.S.)  .consent  of  the  mtmicipal  authorities, 
376;  50  L.R.A.(N.S.)  287,  288,  295,  constructed  a  coal  hole  in  the  adjoin- 
309 ;  L.R.A.1915B  374.  ing  sidewalk  in  a  proper  manner  from 

And  see  Highways,  vol.  13,  p.  330  divesting  himself  of  liability  for  in- 
et  seq.  juries  to  pedestrians  hy  its  becoming 

14.  Leonard  v.  Storer,  115  Mass.  86,  out  of  repair,  by  leasing  the  basement 
15  Am.  Rc^.  76 ;  Shindelbeck  v.  Moon,  of  the  building,  including  the  vault 
32  Ohio  St.  264,  30  Am.  Rep.  584  under  the  sidewalk  and  the  coal  hole, 
(stating  that  this  is  the  view  of  some  which  were  constructed  for  the  exclu- 
authorities) ;  Fellows  v.  Gilhuber,  82  sive  benefit  of  the  basement  and  have 
Wis.  639,  52  N.  W.  307, 17  L.R.A.  577;  no  connection  with  and  are  of  no  ben- 
Pretty  v.  Bickmore,  L.  R.  8  C.  P.  401,  efit  to  any  other  part  of  the  building, 
28  L.  T.  N.  S.  704,  21  W.  R.  733,  15  upon  condition  that  the  lessee  shall 
Eng.  Rul.  Cas.  335.  keep  the  hole  in  repair. 

Notes:  50  Am.  Dec.  782;  15  Am.       15.  Wixon  v.  Bruce,  187  Mass.  232, 
Rep.  398;  17  Am.  Rep.  304;  92  A.  S.  72  N.  E.  978,  68  L.R.A.  248, 
R.   533;    26   L.R.A.    198;    50  L.R.A.       16.  Hill  v.  Hayes,  199  Mass.  411,  85 
(N.S.)  287,  294,  309.  N.  E.  434,  18  L.R.A.(N.S.)  375. 

In  West  Chicago  Masonic  Ass'n  v.  17.  Grady  v.  Wolsner,  46  Ala.  381, 
Cohn,  192  III.  210,  61  N.  B.  439,  85  7  Am.  Rep.  693;  Helwig  v.  Jordan,  53 
A.  S.  R.  327,  55  L.R.A.  235,  it  was  held  Ind.  21,  21  Am.  Rep.  189;  Hoggart  v. 
that  public  policy  does  not  prevent  the  Stehlin,-  137  Ind.  43,  35  N.  E.  997,  22 
owner  of  a  building,  who  has,  with  the   L.R.A.  577;  Bailey  v.  Kelly,  80  Kan» 
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if  a  cook  stove  be  so  constructed  and  placed  as  that  when  used  as  it 
was  intended  to  be,  it  injures  the  goods  of  the  owner  of  adjoining 
property,  it  is  no  defense  that  the  injury  resulted  wholly  from  the 
act  of  the  tenant  in  building  a  fire  in  the  stove,  and  that  the  stove 
itself,  when  not  employed,  is  no  nuisance.  In  letting  the  premises, 
the  reasonable  use  of  the  stove  was  contemplated  by  both  lessor  and 
lessee,  and  the  former  is  responsible  for  any  injury  resulting  from 
its  defective  or  improper  condition  at  the  date  of  the  lease,  rendering 
its  ordinary  use  by  the  tenant  a  nuisance.*® 

599.  Liability  Where  Premises  Leased  for  Harmful  Purpose  or 
Landlord  Assents  to  Act  Causing  Injury. — It  has  frequently  been  held 
that  a  landlord  may  be  chargeable  with  the  consequences  of  a  nuisance 
where  the  property  is  leased  for  a  purpose  which  must  prove  offensive 
or  dangerous  to  third  persons.  In  such  case  he  is  deemed  to  authorize 
the  nuisance,  and  is  liable  for  the  injury  to  such  third  persons.*' 
Where  the  cause  of  injury  is  one  created  or  maintained  by  the  license, 
consent,  concurrence,  or  participation  of  the  landlord,  so  that  he 
becomes  the  principal  of,  or  a  joint  tortfeasor  with,  his  tenant  in 
doing  the  wrongful  act  or  in  the  maintenance  of  the  nuisance,  he  is, 
of  course,  responsible  to  a  third  person  injured  thereby.  The  liability 
in  such  a  case  results,  not  from  his  status  as  lessor,  but  is  fundamental, 
and  the  result  of  participation  in  the  wrong  *^    Where,  however,  the 

911,  122  Pac.  1027,  39  L.R.A.(N.S.)  Tenn.  727,  72  S.  W.  954,  61  L.R.A. 

378;  McCarthy  v.  York  County  Sav.  188;    Pickens    v.    Coal    River    Boom, 

Bank,  74  Me.  315,  43  Am.  Rep.  591:  etc.,  Co.,  51  W.  Va.  445,  41   S.   E. 

Albert  v.  State,  66  Md.  325,  59  Am.  400,  90  A.  S.  R.  819,  58  W.  Va.  11, 

R«p.  159;  Smith  v.  State,  92  Md.  518,  50  S.  E.  872,  6  Ann.  Cas.  285;  Whit- 

48  Atl.  92,  51  L.R.A.  772";  MUler  v.  ney  v.  Clifford,  46  Wis.  138,  49  N.  W. 

Fisher,  111  Md.  91,  73  Atl.  891,  50  835,  32  Am.  R«p.  703. 

L.R.A.(N.S.)   295;  Clifford  v.  Atlan-  Notes:  50  Am.  Dee.  780,  781;  95  Am. 

tic  Cotton  Mills,  146  Mass.  47,  15  N.  Dec.  124;  86  A.  S.  R.  516;  92  A.  S.  R. 

E.  84,  4  A.  S.  R.  279;  Lufkin  v.  Zanc,  527,  534;  5  L.R.A.  794;  26  L.R.A.  197; 

157  Mass.  117,  31  N.  E.  757,  34  A.  S.  50  L.R.A.(N.S.)  288,  292. 

R.   262,   17  L.R.A.  251;   Maloney  v.  18.  Grady  v.  Walsner,  46  Ala.  381, 

Hayes,  206  Mass.  1,  91  N.  E.  911,  28  7  Am.  Rep.  693. 

L.R.A.(N.S.)  200;  Samuelson  v.  Cleve-  19.  McCarthy  v.  York  County  Sav. 

land  Iron  Mining  Co.,  49  Mich.  164, 13  Bank,  74  Me.  315,  43  Am.  Rep.  591 ; 

N.  W.  499,  43  Am.  Rep.  456;  Ingwer-  Givens  v.  Van  Studdiford,  86  Mo.  149, 

sen  V.  Rankin,  47  N.  J.  L.  18,  54  Am.  56  Am.  Rep.  421;  Fish  v.  Dodge,  4 

Rep.  109;  Fish  v.  Dodge,  4  Denio  (N.  Denio  (N.  Y.)  311,  47  Am.  Dec.  254 

Y.)  311,  47  Am.  Dee.  254;  Knight  v.  and  note;  Marsan  v.  French,  61  Tex. 

Foster,  163  N.  C.  329,  79  S.  E.  614,  50  173,  48  Am.  Rep.  272.  *  And  see  Hag- 

L.R.A.(N.S.)    286   and  note;   Langa-  gart  v.  StehUn,  137  Ind.  43,  35  N.  E. 

baugh  V.  Anderson,  68  Ohio  St.  131,  997,  22  L.R.A.  577. 

07  N.  E.  286,  62  L.R.A.  948;  Wunder  Notes:  50  Am.  Dec.  781;  86  A.  S. 

V.  Mcl^ean,  134  Pa.  St.  334,  19  Atl.  R.  516;  92  A.  S.  R.  628  et  seq.;  15 

749,  19  A.  S.  R.  702;  Henson  v.  Beck-  Eng.  Rul.  Cas.  341. 

with,  20  R.  I.  165,  37  Atl.  702,  78  A.  20.  Baker  v.  Allen,  66  Ark.  271,  50 

S.  R.  847,  38  L.R.A.  716;  Louisville,  S.  W.  511,  74  A.  S.  R.  93;  Kalis  v. 

etc..    Terminal    Co.    v.    Jacobs,    109  Shattuck,  69  Cal.  593,  11  Pac.  346,  58 
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leaser  believes  tliat  the  premises  axe  to  be  used  for  an  inoffensive  pur- 
pose, he  is  not  responsible  for  the  act  of  the  leasee  in  employing  them 
for  a  purpose  which  gives  rise  to  a  nuisance.* 

600.  Liability  for  Negligence  in  Managing  Portions  of  Premises 
under  Landlord's  ControL — ^As  already  seen  a  landlord  is  liable  to  his 
tenant,'  or  the  licensees,  etc.,  of  such  tenant,'  for  injuries  resulting 
from  the  landlord's  negligence  in  managing  such  portions  of  the 
premises  as'  are  retained  under  his  control,  or  are  for  the  common 
use  of  the  tenants,  and  it  is  well  settled  that  if  the  wrongful  acts  or 
omissions  of  the  landlord  in  respect  to  such  portions  of  the  premises 
result  in  injuries  to  third  persons  standing  on  their  rights  as  strangers 
he  is  equally  responsible.^  This  rule  has  been  applied  in  the  case 
of  injuries  to  strangers  caused  by  the  conditibn  of  an  awning  in 
front  of  a  building  occupied  by  several  tenants,*  or  a  sidewalk  in 
front  of  a  building  so  odcupied,^  or  of  the  roof  of  a  house  let  to 
several  tenants.'  So  the  owner  of  a  house  on  a  private  way  used  by 
occupants  of  adjoining  houses  to  gain  access  to  the  street  is  under 
obligation  not  to  construct  his  gutters  in  such  a  manner  that  they 
will  create  a  dangerous  accumulation  of  ice  in  the  way,  and  an  owner 
of  property,  who  looks  after  the  conductor  pipes  and  pays  the  bills 
for  repairing  and  cleaning  them,  and  not  his  tenant,  may  be  found 
responsible  for  their  creating  a  dangerous  accumulation  of  ice  in  an 
adjoining  way,  to  the  injury  of  a  passer-by.*    In  all  cases  where  it  is 

Am.  Rep.  568;  Riley  v.  Simpson,  83  (N.S.)  290;  19  Ann.  Cas.  470. 

Cal.  217,  23  Pac.  293,  7  L.R.A.  622;  6.  Milford    v.    Holbrook,    9    Allen 

Cdnradt  v.   Clauve,  93  Ind.  476,  47  (Mass.)  17,  85  Am.  Dec.  735. 

Am.  Rep.  388 ;  Hoggart  v.  Stehlin,  137  Note :  50  Am.  Dec.  782. 

Ind.  43,  35  N.  E.  997,  22  L.R. A.  677 ;  6.  Kirby  v.  Boylston  Market  Ass'n, 

Knight  V.  Foster,  163  N.  C.  329,  79  14  Gray    (Mass.)    249,  74  Am.   Dec. 

N.  E.  614,  50  L.R.A.(N.S.)   286  and  682;  Jennings  v.  Van  Schaick,  108  N. 

note.  Y.  530,  15  N.  E.  424,  2  A.  S.  R.  459; 

Notes :  50  Am.  Dec.  780 ;  92  A.  S.  Canandaigua  v.  Foster,  156  N.  Y.  354, 

R.  520.  50  N.  E.  971,  66  A.  S.  R.  575  and 

1.  Notes:  92  A.  S.  R.  529;  50  L.R.A.  note,  41  L.R.A.  554;  Seattle  v.  Paget 
(N.S.)  297  et  seq.  Sound  Imp.  Co.,  47  Wash.  22,  91  Pac. 

2.  See  supra,  par.  557.  255,  125  A.  S.  R.  884  and  note,  14 

3.  See  supra,  par.  591.  Ann.  Cas.  1045,  12  L.R.A.(N.S.)  949. 

4.  Kirby  v.  Boylston  Market  Ass'n,  Note :  92  A.  S.  R.  529,  544. 

14  Gray  (Mass.)  249,  74  Am.  Dee.  682  7.  Shipley  v.  Fifty  Associates,  101 
and  note;  Milford  v.  Holbrook,  9  Al-  Mass.  251,  3  Am.  Rep.  346,  106  Mass. 
len  (Mass.)  17,  85  Am.  Dec.  735  and  194,  8  Am.  Rep.  318. 
note;  Elliott  v.  Pray,  10  Allen  (Mass.)  Note:  92  A.  S.  R.  529. 
378,  87  Am.  Dec.  653  and  note;  Brew-  For  a  full  treatment  of  the  liability 
er  v.  Farnam,  208  Mass.  448,  94  N.  E.  of  a  landlord  for  injuries  to  persons 
695,  50  L.R.A.(N.S.)  312  and  note;  on  the  highway  occasioned  by  defects 
Nash  V.  Minneapolis  Mill  Co.,  24  Minn,  in  premises  over  which  he  retains  con- 
601,  31  Am.  Rep.  349.  trol,  see-  Highways,  vol.  13,  p.  329  et 

Notes:  50  Am.  Dec.  782;  92  A.  S.  seq. 
R.   529;   26   Lii.A.   198;   50  L.R.A.       8.  Cavanaugh  y.  Block,  192  Mass. 
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sought  to  hold  the  owner  of  property  liable  for  injuries  occurring 
to  a  stranger,  on  the  ground  of  negligence,  there  must,  however,  be 
evidence  that  the  owner  was  guilty  of  some  act  of  omission  or 
commission,  from  which  a  jury  might  reasonably  infer  fault  on  his 
part.  Nothing  less  than  that  will  satisfy  the  demands  of  the  rule 
of  law  in  such  cases.  The  law  is  reasonable,  and  does  not  demand  of 
an  owner  of  property  more  than  the  exercise  of  ordinary  care  with 
respect  to  the  rights  of  third  persons.* 

601.  Effect  of  Statutory  Provisions. — Where  a  statute  makes  an 
"owner  or  occupant"  of  premises  on  which  filth,  or  any  other  cause 
of  sickness,  is  found  liable  to  a  penalty  and  to  the  expenses  of  remov- 
ing such  nuisance,  if  he  himself  does  not  do  so  after  notice,  it  has 
been  held  that  the  effect  of  the  statute  is  to  change  the  common  law, 
m  that  the  owner  becomes  responsible,  although  the  tenant  alone 
created  the  nuisance.^®  A  statute  making  it  the  duty  of  the  owner 
of  a  building  to  prevent  injuries  to  passers-by  or  neighbors  by  the 
fall  of  his  building  or  a  part  thereof ^  and  making  him  liable  for  his 
neglect  to  keep  it  in  sufficient  repair  to  prevent  this,  binds  a  lessor 
although  he  has  no  actual  knowledge  of  the  need  of  repair.^*  The 
liability  of  the  lessor  of  a  building  for  injuries  to  third  persons,  sus- 
tained by  reason  of  a  lack  of  fire  escapes,  where  a  statute  requires  such 
appliances  is  treated  elsewhere  in  this  article,**  and  the  eCFect  of 
statutes  requiring  guards,  etc.,  for  elevator  shafts  is  discussed  in 
another  article  in  this  work.** 

602.  Liability  of  Landlord  as  Affected  by  Contributory  Negligence 
of  Injured  Person  or  Negligence  of  Coservant. — In  actions  against 
lessors  of  property  for  injuries  to  third  persons  occasioned  by  the 
condition  of  the  leased  premises,  as  in  actions  for  negligent  injuries 
generally,**  the  negligence  of  the  person  injured  may  bar  his  recovery 
notwithstanding  the  fact  that  the  landlord  was  guilty  of  such  negli- 
gence as  would  otherwise  have  rendered  him  liable  in  damages.** 

63,  77  N.  E.  1027,  116  A.  S.  R.  220  Note :  92  A.  S.  R.  546,  547. 

and   note,   6    L.R.A.(N.S.)    310    and  12.  See  supra,  par.  567. 

note.  13.  See  Elevators,  vol.  9,  p.  1241. 

9.  Martin  v.  Pettit,  117  N.  Y.  118,  14.  See  Negligekce. 

22  N.  E.  566,  6  L.R.A.  794  and  note.       15.  Shoninger  v.  Mann,  219  111.  242, 

10.  Note:  92  A.  S.  R.  546.  76  N.  E.  354,  3  L.R.A.(N.S.)   1097; 

11.  McConnell  v.  Lemley,  48  La.  Stillwell  v.  South  Louisville  Land  Co., 
Ann.  1433,  20  So.  887,  55  A.  S.  R.  58  S.  W.  696,  22  Ky.  L.  Rep.  785,  52 
319,  34  L.R.A.  609.  In  the  above  case  L.R.A.  325;  McConnell  v.  Lemley,  48 
it  was  held  that  the  owner's  liability  La.  Ann.  1433,  20  So.  887,  55  A.  S.  R. 
under  this  statute  is  restricted  to  319,  34  L.R.A.  609  and  note  (over- 
"neighbors  and  passengers,"  and  does  ruled  on  another  point  by  Cristadoro 
not  extend  to  visitors  or  guests,  but  v.  Von  Behren,  119  La.  1025,  44  So. 
this  construction  has  been  departed  852, 17  L.R.A.(N.S.)  1161) ;  Gordon  v. 
from  in  more  recent  cases.  Crista-  Cummings,  152  Mass.  513,  25  N.  E. 
doro  V.  Von  Behren,  119  La.  1025,  44  978,  23  A.  S.  R.  846,  9  L.R.A.  640  r 
So    852,  17  L.R.A.(N.S.)   116L  Cavanaugh  v.  Block,  192  Mass.  63,  77 

1084 


la  R.  C.  L.        LANDLORD  AND  TENANT  §  663 

Thus  the  contributory  negligence  ql  the  guest  of  a  tenant  in  a  tene- 
ment building  who^  in  the  dark,  attempts  to  enter  a  water  closet, 
which  he  assumes  to  be  in  the  same  location  on  the  floor  where  he  is 
as  one  of  which  he  knows  on  another  floor,  opens  a  closed  door,  and 
steps  through  the  opening  into  an  elevator  shaft  to  his  injury,  will 
prevent  his  holding  the  owner  of  the  building  liable  for  the  injury.^* 
A  defense  of  contributory  negligence,  if  it  appears  on  the  face  of  the 
petition,  may  be  reached  by  demurrer,  and  need  not  be  pleaded.^  ^ 
The  question  of  contributory  negligence  is  usually  one  for  the  jury.^* 
Of  course  a  landlord  cannot  be  held  responsible  for  accident  attribut- 
able solely  to  the  negligence  of  the  coservants  of  the  plaintiff  himsolf . 
Thus,  the  owner  of  a  building  is  not  liable  for  the  death  of  an 
employee  of  a  safe  company  engaged  with  others  in  moving  a  dafe 
into  the  building  for  the  tenant,  such  death  being  caused  by  the, 
tipping  over  of  the  same  through  the  upward  movement  of  the  elevator 
on  taking  from  it  part  of  the  weight  of  the  safe,  where  the  accident 
is  not  due  to  any  defect  in  the  elevator,  but  to  the  failure  of  other 
employees  of  such  company  to  use  appliances  to  keep  the  ca^  from 
rising.^* 

XXIII.  Duties  and  Liabilities  op  Tenant  as  to  Care  and  Repair 

OF  Premises 

« 

Obligations  to  Landlord 

603.  In  Absence  of  Agreement  to  Repair. — ^Independent  of  any 
contract  or  express  agreement,  at  common  law  a  tenant  must  treat 
the  premises  in  such  a  manner  that  no  substanticd  injury  shall  be 
done  them  through  any  negligent  or  wilful  misconduct  on  his  part*® 
This  implied  obligation  is  part  of  the  contract  itself,  as  much  so  as 
if  incorporated  into  it  by  express  language;  and  it  results  from  the 
relation  of  landlord  and  tenant  between  the  parties  which  the  con- 

N.  E.  1027, 116  A.  S.  R.  220,  6  L.R.A.  vatoes,  vqL  9,  p.  1257  et  seq. 

(N.S.)    310;    Steger   v.   Imman,   157  16.  Steger  v.  Immen,  157  Mich.  494, 

Mich.  494,  122  N.  W.  104,  24  L.RJL.  122  N.  W.  104,  24  L.R.A.(N.S.)  246 

(N.S.)    246    and    note;    Gleason    v.  and  note. 

Boehm,  58  N.  J.  L.  475,  34  Atl.  886,  17.  StillweU    v.     South     Louisville 

3?.  L.R.A.  645.    And  see  Watson  v.  Land  Co.,  58  S.  W.  696,  22  Ky.  L. 

Manitou,  etc.,  R.  Co.,  41  Colo.  138,  92  Rep.  785,  52  L.R.A.  325. 

Pac.  17,  17  L.R.A.(N.S.)  916.  18.  Shoninger  v.  Mann,  219  111.  242, 

Note:  9  L.R.A.  643.  76  N.  E.  354,  3  L.R.A.(N.S.)  1097. 

As  to  the  effect  of  the  contributory  19.  Note:  46  L.R.A.  94.    And  see 

negligence  of  the  tenant,  see  supra.  Master  akd  Servakt.     # 

par.  568.  20.  Carlin  v.  Ritter,  68  Md.  478,  13 

As    to    contributory    negligence    as  Atl.  370,  16  Atl.  301,  6  A.  S.  R.  467; 

barring  recovery  for  injuries  caused  in  Van  Wormer  v.  Crane,  51  Mich.  363, 

the  operation  of  elevators,  see  El£*  16  N.  W.  686,  47  Am.  Rep.  582. 
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tract  creates.**  The  tenant  must  make  fair  and  tenantable  repairs;  * 
such  as  putting  fences  and  buildings  in  order,  by  putting  up  or  relay- 
ing the  one  when  necessary,  and  replacing  doors  or  windows  broken 
in  the  other  during  his  occupation  or  term.*  As  sometimes  expressed, 
the  tenant  is  bound  to  keep  buildings  wind  and  water  tight.*  The 
bare  relation  of  landlord  and  tenant  is  a  sufficient  consideration  for 
an  implied  promise  to  treat  the  premises  occupied  by  him  in  a  good 
and  proper  manner,  according  to  the  custom  of  the  country  or  place 
in  which  they  are  located,  and  to  make  the  ordinary  repairs  thereto, 
not  new  or  permanent,  of  course,  but  such  as  will  keep  them  from 
going  to  decay  and  dilapidation,  and  which  reasonable  care  will 
dictate.*  This  is,  however,  the  extent  of  the  tenant's  obligation,  and 
if  the  landlord  wishes  to  impose  upon  the  tenant  the  duty  of  making 
repairs  beyond  these  he  can  do  so  only  by  express  covenant  in  his 
lease  to  that  effect.*  The  tenant  is  not,  merely  by  reason  of  the 
relationship,  bound  to  make  substantial  and  lasting  repairs  such  as 
putting  on  a  new  roof;*  or  to  rebuild  premises  which  may  have 
become  ruinous  or  accidentally  destroyed;^  neither  is  he  liable  for 
mere  wear  and  tear  of  the  premises  nor  bound  to  replace  any  portion 
thereof  worn  out  by  time.*  By  the  law  and  custom  of  England,  an 
incumbent  of  a  living  is  bound  to  keep  the  parsonage  house  and 
chancel  in  good  and  substantial  repair,  restoring  and  rebuilding  when 
necessary,  according  to  the  original  form,  without  addition  or  modern 
improvement;  but  he  is  not  bound  to  supply  or  maintain  anything 
in  the  nature  of  ornament,  such  as  painting  (unless  that  be  necessary 
to  preserve  exposed  timber  from  decay),  and  whitewashing  and  paper- 
ing; and  in  an  action  for  dilapidatigns  against  the  executors  of  a 

21.  United  States  v.  Bostwick,  94  U.  4.  Van  Wormer  r.  Crane,  51  Mich. 

S.  53,  24  U.  S.  (L.  ed.)  65;  Powell  v.  363,  16  N.  W.  686,  47  Am.  Rep.  582. 

Dayton,  etc.,  R.  Co.,  16  Ore.  33,  16  5.  Van  Wormer  v.  Crane,  51  Mich. 

Pac.  863,  8  A.  S.  R.  251.  363,  16  N.  W.  686,  47  Am,  Rep.  582 ; 

Notes:  95  Am.  Dec.  121;  61  A.  S.  Horsefall  v.  Mather,  Holt.  N.  P.  7,  3 

R.  566;  9  Eng.  Rul.  Cas.  465.  E.  C.  L.  14,  17  Rev.  Rep.  589,  9  Eng. 

And  see  supra,  par.  238.  Rul.  Cas.  463  and  note. 

1.  Van  Wormer  v.  Crane,  51  Mich.  Note :  46'  L.R.A.  83. 

363,  16  N.  W.  686,  47  Am.  Rep.  582;  6.  Note:  95  Am.  Dec.  121. 

Miland  v.  Miland,  154  Wis.  514,  143  7.  Van  Wormer  v.  Crane,  51  Mich. 

N.  W.  170,  Ann.  Cas.  1915B  1127.  363,  16  N.  W.  686,  47  Am.  Rep.  582; 

2.  Van  Wormer  v.  Crane,  51  Mich.  Armstrong  v.  May  bee,  17  Wash.  24, 
363,  16  N.  W.  686,  47  Am.  Rep.  582.  48  Pac.  737,  61  A.  S.  R.  898. 

Note:  95  Am.  Dec.  121.  Notes:  95  Am.  Dec.  121;  61  A.  S.  R. 

3.  Miland  v.  Miland,  154  Wis.  514,   566. 

143  N.  W.  170,  Ann.  Cas.  1915B  1127 ;  8.  Warren  v.  Wagner,  75  Ala.  188, 

Wise  V.  Metcalfe,  10  B.  &  C.  299,  21  51   Am.   Rep.   446 ;   Van   Wormer  v. 

E.  C.  L.  84,  5  M.  &  R.  235,  9  Eng.  Crane,  51  Mich.  363,  16  N.  W.  686, 

Rul.  Cas.  419.  47  Am.  Rep.  582. 

Notes:   95   Am.   Dec.  121;   9  Eng.  Notes:  95  Am,  Dec.  121;  61  A.  S. 

Rul.  Cas.  468.  R.  566. 
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deeeased  rector  by  the  successor,  the  damages  ai'e  to  be  calculated 
upon  this  principle.' 

604.  Under  Express  Agreement  to  Repair;  In  General. — The  ten- 
ant, like  the  landlord,*®  may  make  any  agreement  which  is  lawfu? 
relative  to  repairs  during  the  term,  or  to  rebuild  in  the  event  of  the 
destruction  of  the  buildings,  and  when  such  covenant  is  made  it 
must  be  enforced.**  When  the  tenant's  liability  to  repair  is  fixed 
by  express  covenant  in  the  lease,  no  covenant  or  promise  as  to  repairs 
can  be  implied,**  and  the  mere  fact  that  the  landlord  makes  some 
repairs  to  the  leased  premises  not  in  pursuance  of  any  agreement  to 
repair  is  not  an  admission  of  liability  or  obligation  to  repair  on  his 
part,  when  the  lease  under  which  the  tenant  entered  stipulated  that 
he  should  do  the  repairing.**  Where,  however,  the  landlord  has 
covenanted  to  put  the  premises  into  repair,  the  performance  of  his 
covenant  may  be  a  condition  precedent  to  the  liability  of  the  tenant 
under  a  covenant  to  maintain  in  repair.**  A  tenant  cannot  be  held 
liable  for  a  1)1  each  of  a  covenant  to  repair,  committed  before  the  execu- 
tion of  the  lease,  but  after  he  had  gone  into  possession,  though  where, 
in  an  agreement  under  seal  for  a  lease,  the  defendant  covenanted 
that  he  would  from  time  to  time,  during  the  term  to  be  granted,  keep 
the  premises  in  repair,  etc.,  and  entered  upon  and  occupied  the 
premises  until  the  expiration  of  the  term  agreed  to  be  granted,  it  was 
held  that  he  was  liable  to  repair  according  to  the  covenant,  although 
no  lease  had  ever  been  executed  to  him  pursuant  to  the  agreement.*^ 
So  if  a  tenant  holds  over,  after  the  expiration  of  a  written  lease  con- 
taining covenants  for  repairs,  he  is  presumed  to  hold  under  such 
covenants  in  the  former  lease,  and  is  still  liable  to  repair.**  Where 
there  is  an  engagement  on  the  part  of  the- tenant  to  do  repairs,  and 
an  undertaking  by  the  landlord  to  supply  the  materials,  or  a  liberty 
to  use  materials  growing  or  being  on  the  land,  the  obligation  of 
the  tenant  in  general  is  not  qualified;  he  must  repair,  whether  the 
landlord  fulfils  his  obligation,  or  the  materials  exist  or  not,  but  the 
landlord  is  liable  in  damages  for  the  breach  of  his  undertaking.*^ 
A  tenant's  covenants  to  repair  are  not  to  be  enlarged  by  construction 
beyond  their  fair  intent,  and  the  tenant  should  not  be  held  responsible 

9.  Wise  V.  Metcalfe,  10  B.  &  C.  299,  369;  Armstrong  v.  Maybee,  17  Wash. 
21  E.  C.  L.  84,  5  M.  &  R.  235,  9  Eng.  24,  48  Pac.  737,  61  A.  S.  R.  898. 
Rul.    C»8.   419   and   note    (containing  Note:  95  Am.  Dec.  121, 
discussion  of  doctrine  of  ecclesiastical  12.  Note:  95  Am.  Dec.  121. 
dilapidations).  13.  Dalton  v.  Gibson,  192  Mass.  1, 

10.  See  supra,  par.  569.  77  N.  E.  1035,  116  A.  S.  R.  218. 

11.  Adams    v.    Nichols,     19    Pick.       14.  Note:  Q  Eng.  Rul.  Cas.  469. 
(Mass.)   275,  31  Am.  Dec.  137;  Van-       16.  Note:  95  Am.  Dec.  123. 
Wormer  v.  Crane,  61  Mich.  363,  16       16.  Notes:  95  Am.  Dec.  123;  9  Eng. 
N.  W.  686,  47  Am.  Rep.  582;  Beach  Rul.  Cas.  465. 

▼.  Grain,  2  N.  Y.   86,  49   Am.  Dec.       17.  Note:  J  F.n$.  RnJ.  Cas.  4«5,  488, 
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for  any  damages  in  case  of  injury  or  destruction  not  anticipated,  con- 
templated or  intended  when  the  lease  was  made,  and  the  usual  and 
commonly  accepted  meaning  of  the  words  used  in  the  ordinary  trans- 
actions of  life  should  be  given  to  the  language  used  in  the  covenant.^^ 
Covenants  "to  keep  in  repair,"  and  "to  keep  in  as  good  repair  as 
they  now  are/'  are  held  to  amount  to  the  same  thing  in  law,^*  and 
''good  repair"  and  "habitable  repair"  have  been  treated  as  amounting 
to  the  same  thing,  "habitable"  being  defined  as  a  state  of  repair  fit 
for  the  occupation  of  an  inhabitant.-®  A  covenant  "forthwith"  to  put 
premises  into  repair  is  to  be  reasonably  coi|9trued,  and  is  not  limited 
to  aixy  specific  time.  The  word  "forthwith"  means  with  all  reason- 
able tolerity,  but  does  not  mean  "immediately."  ^ 

605.  Liability  for  Injtuies  However  Caused;  Duty  to  Rebuild. — 
It  is  the  well  settled  common  law  rule  Uiat  a  tenant's  genercd  covenant 
to  repair  the  demised  premises  binds  him  under  all  circumstances^ 
even  though  the  injury  proceeds  from  an  act  of  God,  from  the  ele- 
ments, or  from  the  act  of  a  stranger,*  and  if  he  desires  to  relieve 
himself  from  liability  for  injuries  resulting  from  any  of  the  causes 
above  enumerated,  or  from  any  other  cause  whatever,  he  must  take 
care  to  except  them  from  the  operation  of  his  covenant,*  Under 
this  rule,  if  the  tenant  enters  into  an  express  and  unconditional 
covenant. to  repair  and  keep  in  repair,  or  to  surrender  the  .premises 
in  good  repair,  he  is  liable  for  the  destruction  of  buildings  not 
rebuilt  by  him,  though  the  destruction  may  have  occurred  by  fire 
or  other  accident,  or  by  the  act  of  enemies,'*  and  without  fault  on 

18.  Van  Wormer  v.  Crane,  51  Mich.  Notes:  95  Am.  Dec.  122;  61  A.  S. 
363,  16  N.  W.  686,  47  Am.  Rep.  582.   R.  566. 

And  see  generally,  supra,  par.  187  et  And  see  infra,  par.  606. 

seq.  4.  Dermott  v.  Jones,  2  Wall.  1,  1"^ 

19.  St.  Joseph,  etc.,  R.  Co.  v.  St.  U.  S.  (L.  ed.)  762;  Osbom  v.  Nichol- 
Louis,  etc.,  R.  Co.,  136  Mo.  173,  36  son,  13  Wall.  659,  20  U.  S.  (L.  ed.) 
S.  W.  602,  33  L.R.A.  607.  695;  Seevera  v.  Gabel,  94  la.  75,  62 

Note :  95  Am.  Dec.  123.  N.    W,    669,    58    A.    S.    R.  ^1,    27 

20.  Note:  9  Eng,  Rul.  Cas.  485.         L.R.A.    733;    Adams    v.    Nichols,    19 

1.  Note:  95  Am.  Dec.  123.  Pick.   (Mass.)   275,  31  Am.  Dec.  137 

2.  Dermott  v.  Jones,  2  Wall.  1,  17  and  note;  Van  Wormer  v.  Crane,  51 
U.  S.  (L.  ed.)  762;  Polack  v.  Pioche,  Mich.  363,  16  N.  W.  fi86.  47  Am.  Rep. 
35  Cal.  416,  95  Am.  Dec.  115  and  note ;  582 ;  Abby  v.  Billups,  35  ^\m.  618,  72 
Adams  v.  Nichols,  19  Pick.  (Mass.)  Am.  Dec.  143  and  note;  Wattles  v. 
275,  31  Am.  Dec.  137;  Hoy  v.  Holt,  South  Omaha  Ice,  etc.,  Co.,  50  Neb. 
91  Pa.  St.  88,  36  Am.  Rep.  659;  Mc-  251,  69  N.  W.  785,  61  A.  S.  R.  554 
Kinley  v.  Jutte,  230  Pa.  St.  122,  79  and  note,  36  L.R.A.  424  (stating  this 
.vfcl.  244,  Ann.  Cas.  1912A  452;  How-  to  be  the  common  law  rule  but  hold- 
eth  V.  Anderson,  25  Tex.  557,  78  Am.  ing  that  it  is  not  in  force  in  Nebras- 
Dec.  538.  ka) ;  Beach  v.  Crain,  2  N.  Y.  86,  49 

Notes:  72  Am.  Dec.  148;  61  A.  S.  Am.  Dec.  369  and  note;  Hoy  v.  Holt. 
H.  566.  91  Pa.  St.  88,  36  Am.  Rep.  659 ;  How- 

3.  Polack  V.  Pioche,  35  Cal.  416,  95  cth  v.  Anderson,  25  Tex.  557,  78 
Am.  Dec.  115  and  note.  Am.  Dec.  538;  Ross  v.  Overton,  3  Call 
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his  part.*  Under  such  covenant  it  has  been  held  that  the  J;enant  may 
be  compelled  to  rebuild  in  case  of  total  destruction  by  fire,  even  though, 
subsequent  to  the  execution  of  the  lease^  the  fire  limits  of  the  city  in 
which  the  property  is  situated  are  so  extended  that  in  rebuilding  he 
must  construct  a  more  expensive  building  than  the  one  burned.*  If 
the  tenant  covenants  to  keep  the  premises  in'  repair,  and  also  cove- 
nants to  insure  them  for  a  specific  amount  against  fire,  and  they  are 
burned  down,  the  tenant's  liability  on  the  former  covenant  is  not 
limited  to  the  amount  to  be  insured  under  the  latter  covenant.' 

606.  Limitation  of  Liability  by  Exceptions  in  Covenant;  Construc- 
tion.— ^In  order  to  afford  protection  to  the  tenant  against  liability  for 
injuries  to  the  leased  property,  however  caused,  which  the  common 
law  rule  imposes  upon  him  under  a  general  and  unconditional  cove- 
nant to  repair,®  it  is  customary  to  introduce  into  the  covenant  excep- 
tions as  to  injuries  to  the  premises  resulting  from  certain  causes  as, 
for  instance,  damages  by  the  elements,  or  by  the  act  of  God,  or  of 
public  enemies,  etc.*  In  construing  the  language  of  such  exceptions, 
it  appears  to  be  settled  by  the  authorities  that  damage  by  the  elements 
and  damage  by  the  act  of  God  are  synonymous,  or  convertible  terms 
in  the  law  of  leases,*^  but  damage  by  the  elements  is  generally  con* 
sidered  to  have  reference  to  sudden,  unusual  or  unexpected  action, 
and  not  to  gradual  changes  and  decay.*^  While  the  legal  meaning 
of  the  expression  ''act  of  God"  is  not  perhaps  susceptible  of  a  definition 
which  will  include  every  case  to  which  it  may  be  applied,  there 
appears  to  be  a  practically  unanimous  concurrence  of  the  authorities 
that  an  occurrence  which  is  directly  produced  wholly  or  partly  by 
the  intervention  of  human  agencies  is  not  an  act  of  God  within  the 

(Va.)  309,  2  Am.  Dec.  652;  Arm-  ter  pleaded  was  a  defense.  The  su- 
stron^  V.  Maybee,  17  Wash.  24,  48  preme  court  of  Pennsylvania  held  that 
Pac.  737,  61  A.  S.  R.  898.  it  was. 

Notes:  95  Am.  Dec.  121;  61  A.  S.       5.  Beach  v.  Grain,  2  N.  Y.  86,  49 
R.  566;  22  L.R.A.  616;  9  Eng.  Rul.   Am.  Dec.  369  and  note. 
Gas.  465.  6.  Note :  95  Am.  Dec.  122. 

But  see  Pollard  v.  Shaffer,  1  Dall.  7.  Notes:  95  Am.  Dec.  123;  9  Eng. 
(Pa.)  210, 1  U.  S.  (L.  ed.)  104,  1  Am.  Rul.  Gas.  465. 
Dec.  239.  In  this  case  the  lessee  cov<  8.  See  supra,  par.  605. 
enanted  to  put  the  premises  in  good  9.  Polack  v.  Pioche,  35  Gal.  416,  95 
repair  and  to  deliver  them  up  in  such  Am.  Deo.  115  and  note;  Van  Wormer 
good  repair.  The  lessor  sued  for  a  v.  Grane,  51  Mich.  363,  16  N.  W.  686, 
failure  of  the  covenant  to  keep  in  good  47  Am.  Rep.  582 ;  Armstrong  v.  May- 
repair.  The  lessee  pleaded  that  an  bee,  17  Wash.  24,  48  Pac.  737,  61  A. 
alien   enemy — ^the   British   Army — ^in-   S.  R.  898. 

vaded  the  city  of  Philadelphia,  took  10.  Kirby  v.  Wylie,  108  Md.  501,  7Q 
possession  of  the  leased  premises,  and  Atl.  213,  129  A.  S.  R.  451,  21  L.R.A. 
committed  the  destruction  made  the  (N.S.)  129  and  note, 
subject  of  the  lessor's  action.  The  11.  Kirby  v.  Wylie,  108  Md.  501,  70 
question  was  whether  the  special  mat-  Atl.  213,  129  A.  S.  R.  451,  21  L.R.A. 
R.  G.  L.  Vol.  XVI.~69.      1089 
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meaning  of  the  law.**  It  has  been  held  that  "damages  by  the  ele- 
ments'' excepted  from  a  lessee's  covenant  to  repair  include  destruction 
by  fire  without  the  lessee's  fault,**  but  there  is  also  authority  to  the 
effect  that  while  a  fire  of  unknown  origin  might  be  an  ^'inevitable 
casualty"  it  is  not  an  "act  of  God"  so  as  to  relieve  the  tenant  from 
liabiUty.**  So  an  injury  to  the  demised  premises  by  water  has  been 
declared  not  to  be  an  act  of  God  or  of  the  elements,  where  the  embank- 
ment of  a  natural  reservoir,  which  is  filled  with  water  by  unusual 
rains,  is  broken  by  a  stranger,  and  the  injury  thus  results;  and  the 
tenant  is  bound  to  repair,  even  if  "damages  by  the  elements  or  acts 
of  Providence"  are  excepted  from  his  covenants.**  A  covenant  by 
the  tenant  to  repair,  natural  wear  and  tear  and  fire  excepted,  will  not 
cover  the  case  of  the  fall  of  the  building  in  consequence  of  its  own 
defective  construction,  and  he  is  not  bound  to  repair.**  So  it  has 
been  held  that  a  lessee's  agreement  to  keep  in  repair  a  roadway  which 
is  below  high  water  mark  and  is  a  mere  incident  to  the  right  of  moor- 
ing, loading,  and  unloading  at  a  leased  river  front  and  so-called  land- 
ing which  has  no  wharf,  dock,  or  pier,  and  to  deliver  the  premises  in 
"good  order  and  repair"  and  "make  good  all  damages  to  said  premises 
except  the  usual  wear  and  proper  use  thereof,"  does  not  obligate  the 
lessee  to  protect  the  bank  against  an  extraordinary  peril  from  a  sudden 
change  in  the  current  of  the  river  which  washes  away  a  bank  that 
had  stood  in  the  same  condition  for  centuries.  The  court  in  this  case 
took  the  view  that  "the  parties  did  not  intend  anything  more  than 
that  the  lessees  should  keep  the  landing  in  such  condition  of  repair 
and  usefulness  as  was  required  for  the  uses  to  which  they  were  to  puf 
it,  and  as  then  held,  as  against  the  ordinary  destructive  influences 
operating  to  abrade  the  bank  or  displace  the  appliances  serving  that 
use."  .*'  Where  a  lease  contains  a  covenant  to  make  repairs,  and  also 
one  to  surrender  the  premises  in  good  condition,  "damages  by  the 
elements  excepted,"  it  has  been  decided  that  the  first  covenant  is  not 
qualified  by  the  second,  and  the  lessor  may  recover  damages  for  the 

(N.S.)  129  and  note;  Harris  v.  Corl-  18.  Van  Wormer  v.  Crane,  61  Mich, 

ies,  40  Minn.  106,  41  N.  W.  940,  2  363,  16  N.  W.  686,  47  Am.  Rep.  682. 

L.R.A.  349.  14.  McKinley  v.  Jutte,  230  Pa.  Si. 

Note:  63  L.R.A.  674.  122,  79  Atl.   244,  Ann.   Cas.   1912A 

12.  Polack  V.  Pioche,  36  Cal.  416,  452  and  note, 

95  Am.  Dec.  115  and  note;  Eirby  v.  15..  Polack  v.  Pioche,  35  Cal.  416, 

Wylie,  108  Md.  501,  70  Atl.  213,  129  95  Am.  Dec.  115. 

A.  S.  R.  451;  Van  Wormer  v.  Crane,  16.  Notes:  34  L.R.A.  562.  13  An*^ 

51  Mich.  363,  16  N.  W.  686,  47  Am.  Cas.  96. 

Hep.  682;  McKinley  v.  Jutte,  230  Pa.  17.  Wait   v.   O'Ndl,   76  Fed,  408, 

3t.  122,  79  Atl.  244,  Ann.  Cas.  1912A  47  U.  S.  App.  19,  22  C.  C.  A,  248, 

452  and  aot^..  34  L.R.A.  560. 

I^otes:  61  A.  S.  R.  567;  53  L.R.A. 
674. 

1090 


16  R,  C  Ii.  LANDLORD  AND  TENANT  S§  607.  608 

omission,  on  the  part  of  the  lessee,  to  repair  damages  caused  by  the 
elements.^* 

607.  Statutory  or  Judicial  Modifications  of  General  Rule  as  to 
Liability. — ^In  some  of  the  states  a  statutory  provision  requires  that 
the  landlord  shall  repair,  or  r«it  shall  cease,  whenever  buildings  are 
injured  by  firo  without  the  fault  of  the  tenant,**  and  in  others  there 
are  statutes  to  the  effect  that  a  tenant  will  not  have  to  rebuild  premises 
destroyed  by  fire  or  other  casualty,  without  fault  on  his  part,  unless 
he  has  expressly  covenanted  to  rebuild.*®  In  still  others  it  is  pro- 
vided thai  a  tenant  cannot  be  compelled  to  contribute  more  than  a 
cert£un  proportion  of  the  cost  of  rebuilding.*  A  partial  destruction 
of  a  building  has  been  declared  to  be  within  the  operation  of  a  statute 
to  the  effect  that  no  agreement  of  the  leasee  to  repair  shall  have  the 
effect  of  binding  him  to  erect  similar  buildings,  if,  without  his  fault 
or  negligence,  the  same  are  destroyed.*  Even  in  the  absence  of  legis- 
lative enactment  on  the  subject,  some  courts  have  refused  to  follow 
the  common  law  rule  of  construction  of  a  tenaiiit's  covenant  to  repair 
the  leased  premises  as  obliging  him  to  restore  the  same  in  case  of 
their  destruction  without  fault  on  his  part,  and  have  held  that  no 
such  duty  rests  upon  him  in  the  absence  of  an  express  assumption 
by  him  of  the  risk  of  such  destruction.* 

608.  Nature  and  Extent  of  Repairs  Required. — ^It  has  been  held 
that  a  general  covenant  on  the  part  of  the  tenant  to  repair  is  satisfied, 
if  the  premises  are  kept  in  substantial  repair,*  and  according  to 
numerous  decisions,  both  English  and  American,  the  age  and  class 
of  the  premises  let,  with  their  general  condition  as  to  repair  at  the 
commencement  of  the  tenancy,  are  to  be  taken  into  consideration  in. 
determining  whether  a  general  covenant  to  repair  has  been  broken, *• 
and  a  tenant  who  enters  into  an  old  house  is  not  bound  to  leave  it 
in  the  same  state  as  if  it  were  a  new  one.*  What  the  natural  operation 
of  time  flowing  on  effects,  and  all  that  the  elements  bring  about  in 
diminishing  the  value,  constitute  a  loss  which,  so  far  as  it  results 

18.  Note:  95  Am.  Dec.  123.  6.  St.  Joseph,  etc.,  R.   Co.  v.   St. 

19.  See  supra,  par.  477  et  seq.  Louis,  ete.,  R.  Co.,  135  Mo.  173,  30 

20.  Sun  Ins.  Office  v.  Varble,  103  S.  W.  602,  33  L.R.A.  607;  Miller  v. 
Ky.  758,  46  S.  W.  486,  41  L.R.A.  792;  McCardell,  19  R.  I.  304,  33  Atl.  445, 
King  V.  Casscll,  150  Ky.  537,  150  S.  30  L.R.A.  682;  Drouin  v.  Wilson,  80 
W.  682,  42  L.R.A. (N.S.)  774.  Vt.   335,   67   Atl.   825,  13   Ann.   Gas. 

Note:  22  L.R.A.  616.  93;  Burdett  v.  Withers,  7  Ad.  &  EI. 

1.  Note:  22  L.R.A.  616.  136,  34  E.  C.  L.  57,  2  N.  &  P.  122, 

2.  King  V.  Cassell,  150  Ky.  537,  150  W.  W.  &  D.  444,  1  Jur.  514,  9  Eng. 
S.  W.  682,  42  L.R.A.(N.S.)  774.  Rul.  Cas.  476. 

8.  Wattles  v.  South  Omaha  Ice,  etc.,       Notes:  95  Am.  Dec.  121;  22  L.R.A. 
Co.,  60  Neb.  251,  69  N.  W.  785,  41  615;  8  Ann.  Cas.  577  et  seq. 
A.  S.  R.  554,  36  L.R.A.  424.  ^  6.  Notes:  8  Ann.  Cas.  577  et  seq.; 

4.  Note :  95  Am.  Dec.  121.  9  Eng.  Rul.  Cas.  487. 
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from  time  and  nature,  falls  upon  the  landlord.'  So,  too,  the  nature 
of  the  building  is  to  be  considered.  Thus  if  it  is  a  timber  house,  the 
lessee  is  not  bound  to  repair  it  by  making  a  brick  or  a  stone  house. 
If  it  is  a  house  built  upon  wooden  piles  in  soft  ground,  the  lessee  is 
not  bound  to  take  them  out  and  to  put  in  concrete  piles.®  There 
are,  however,  authorities  to  the  effect  that  where  the  lessee  of  old 
premises  has  covenanted  to  keep  them  in  repair,  his  duty  is  not 
limited  to  keeping  them  and  returning  them  in  as  good  condition  as 
they  were  when  leased,  but  he  is  under  the  obligation  first  to  put  them 
in  reasonable  repair,  and  then  to  keep  them  so,  particula;rly  if  the 
defects  are  open  to  observation,  and  there  was  no  fraudulent  repre- 
sentation or  concealment  by  the  lessor  at  the  time  of  the  making  of 
the  contract.*  So  it  has  been  held  that  a  lessee's  covenant  "that  all 
repairs  shall  be  paid  for  by  him"  and  that  he  will  surrender  the  prem- 
ises at  the  expiration  of  his  tenancy  in  good  order,  ordinary  wear  and 
(ear,  etc.,  excepted,  binds  him  to  pay  for  all  repairs  that  were  needed 
at  the  time  of  the  letting  to  render  the  premises  fit  for  their  ordinary 
tise  in  compliance  with  all  valid  public  regulations  for  the  public  health 
and  safety.*®  Leases  sometimes  contain  covenants  to  do  particular 
items  of  repairs,  and  specify  the  periods  at  which  these  matters  shall 
be  executed,  e.  g.,  that  the  tenant  shall  once  in  every  seven  years 
whitewash,  paint,  and  paper  the  inside  of  the  demised  property,  where 
the  same  are  accustomed  to  be  whitewashed,  painted,,  and  papered. 
Upon  a  proof  of  the  breach  of  the  latter  covenant  the  plaintiflp  would 
be  entitled  to  nominal  damages.** 

609.  Necessity  for  Notice  to  Tenant. — There  are  two  classes  of 
cases  upon  covenants  to  repair,  namely,  those  in  which  the  obligation 
to  repair  arises  only  after  notice  to  repair  has  been  given,  and  those 
in  which  there  are  two  covenants,  one  to  repair  generally,  and  one 
to  repair  after  notice.**  A  covenant  to  repair  generally,  and  a  cove- 
nant to  repair  within  a  specified  time  after  notice,  are  generally  held 
to  be  distinct  and  independent  covenants ;  *•  but  if  one  immediately 
follows  the  other  in  such  a  way  that  they  must  be  joined  to  make 
the  sentence  complete,  they  are  construed  as  one  entire  covenant, 

7.  Gutteridge  v.  Munyard,  1  M.  &  (D.  C.)  310;  8  Ann.  Cas.  575  and 
Rob.  334,  7  C.  &  P.  129,  32  E,  C.  L.  note;  Miller  v.  McCardell,  19  B.  I. 
464,  9  Eng.  Rnl.  Cas.  474;  Lister  v.  304,  33  Atl.  445,  30  L.R.A.  682. 
Lane,  [1893]  2  Q.  B.  212,  62  L.  J.  Q.  10.  Keroes  v.  Richards,  28  App. 
B.  583,  69  L.  T.  N.  S.  174,  41  W.  R.  Cas.  (D.  C.)  310,  8  Ann.  Cas.  575 
626,  9  Eng.  Rul.  Cas.  478  and  note.       and  note. 

Notes:   95  Am.   Dec.   121;   9  Eng.  11.  Note:  9  Eng.  Rul.  Cas.  485. 

Rul.  Cas.  487.  12.  Note :  9  Eng.  Rul.  Cas.  4G9. 

8.  Lister  v.  Lane,  [1893]  2  Q.  B.  13.  Feir  v.  Perkins,  L.  R.  2  Exeh. 
212,  62  L.  J.  Q.  B.  58,  369  L.  T.  N.  S.  92,  36  L.  J.  Kxch.  54,  16  L.  T.  N.  S. 
174,  41  W.  R.  626,  9  Eng.  Rul.  Cas.  62,  15  W.  R.  713,  15  Eng.  Rul.  Cas. 
478  and  note.  763  and  note. 

9.  Keroes  v.  Richards,  28  App.  Cas.  Note :  95  Am.  Dec.  123b 
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the  latter  part  respecting  notice  being  held  to  qualify  the  former^ 
as  where  the  covenant  is  to  repair  at  all  times^  as  often  as  needed,  and 
at  furthest  within  three  months  after  notice.^*  Where  an  underlessee 
has  covenanted  to  repair  after  notice,  the  notice  to  be  effectual  must 
in  general  be  served  by  his  immediate  landlord,  and  a  notice  served 
by  the  superior  landlord  will  not  be  sufficient.**  Where  a  lease  con- 
tained covenants  to  keep  the  premises  in  repair,  and  to  repair  within 
three  months  after  notice,  and  a  clause  of  re-Jemtry  for  breach  of  any 
covenant,  and  the  premises  being  out  of  repair,  the  landlord  gave 
a  notice  to  repair  within  three  months,  it  was  held  that  this  was  a 
waiver  of  the  forfeiture  incurred  by  breach  of  the  general  covenant 
to  keep  the  premises  in  repair,  and  that  the  landlord  could  not  bring 
ejectment  until  after  the  expiration  of  the  three  months.** 

Rights  and  Remedies  of  Landlord 

610.  By  and  against  Whom  Covenant  to  Repair  Enforceable.— 
It  is  the  well  recognized  general  rule  that  the  burden  of  a  lessee's 
covenant  to  repair  or  keep  in  repair  the  demised  premises  runs  with 
the  leasehold  estate  and  is  binding  upon  an  assignee  by  reason  of  his 
privity  of  estate,  and  he  is  liable  to  the  lessor  for  breaches  of  the  cove- 
nant accruing  while  he  holds  the  term; *^  and  in  order  that  such  a 
covenant  may  run  with  the  land  and  bind  the  lessee's  assignee  it  is 
not  necessary  that  the  covenant  expressly  name  the  lessee's  assigns.** 
Likewise  the  benefit  of  a  covenant  on  the  part  of  the  lessee  to  repair 
may,  as  regards  breaches  after  the  transfer,  run  with  the  reversion 
so  as  to  enable  the  transferee  to  enforce  it.**  And  in  this  respect  an 
agreement  to  keep  the  premises  in  repair  is  regarded  as  capable  of 
continuing  breaches,  so  as  to  confer  on  the  transferee  of  the  reversion 
the  right  to  sue  for  a  breach  after  the  traoasfer  though  the  premises 
may  have  been  out  of  repair  at  the  time  of  the  transfer  and  the  cove- 
nant for  such  reason  breached  at  the  time  of  the  transfer.^*  The 
benefit  of  a  covenant  to  repair  in  a  joint  demise  by  tenants  in  common 

14.  Note:  95  Am.  Dee.  123.  553,  l,Salk.  309,  Garth.  519,  12  Eng. 

16.  Note:  9  Eng.  Rul.  Gas.  469.  Rul.  Gas.  49. 

16.  Doed  Morecraft  v.  Manx,  4  B.       Note:  9  Eng.  Rtd.  Gas.  484. 

ft  C.  606,  10  E.  C.  L.  417,  28  Rev.       18.  Pollard  v.  Shaffer,  1  DaU.  (Pa.) 
Rep.  426,  15  Eng.  Rul.  Gas.  760.  210,  1  U.  8.  (L.  ed.)  104,  1  Am.  Dec. 

17.  Cobum  V.  Goodall,  72  Gal.  498,  239. 

14  Pac.  190, 1  A.  S.  R.  75;  Pollard  v.  Notes:   9   Eng.   Bnl.    Gas.   484;   2 
Shaffer,  1  Dall.    (Pa.)   210,  1  U.  S.  British  Bnl.  Gas.  807. 
(L.  ed.)  104,  1  Am.  Dec.  239;  Steven-  19.  Northern   Pac.   R.    Go.   v.   Me- 
son V.  Lambard,  2  East  575,  6  Rev.  Cluie,  9  N.  D»  73,  81  N.  W.  62,  47 
Rep.  511, 15  Eng.  Rul.  Gas.  704;  Har-  L.R.A.  149. 

ley  V.  King,  2  G.  M.  &  R.  18,  5  Tyrw.  Notes:  L.R.A.1915G  220, 247;  9  Eng. 

692,  1  Gale  100,  15  Eng.  Rul.  Gas.  Rul.  Gas.  469. 

605;   Tilney  v.  Norris,  1  Ld.  Raym.  20.  Note:  L.R.A.1915G  247. 
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runs  with  the  entire  reversion  only ;  therefore,  the  representatives  of 
all  the  tenants  in  common  on  a  lease  so  jointly  made  by  them  must 
join  in  suing  for  a  breach  of  such  covenant.* 

611.  Right  to  Sue  before  Expiration  of  Term. — A  covenant  to 
repair  and  to  leave  in  repair  are  generally  treated  as  independent  cove- 
nants, and  the  landlord  may  maintain  an  action  for  want  of  repair 
before  the  expiration  of  the  term.^  And  a  judgment  for.  damages 
for  the  breach  of  a  continuing  covenant  to  repair  does  not  bar  a  sub- 
sequent action  for  damages  sustained  by  neglect  to  repair  continued 
after  the  period  covered  by  the  prior  recovery.* 

612.  Measure  and  Elements  of  Damages. — ^Where,  during  the  con- 
tinuance of  the  tenancy,  the  landlord  brings  an  action  for  the  breach 
of  a  covenant  to  repair  by  the  tenant,  the  measure  of  damages  is  gen- 
erally held  to  be  the  amount  by  which  the  reversion  is  injured  on 
account  of  the  property  being  out  of  repair.^  As  said  by  an  English 
court  in  laying  down  this  rule,  in  estimating  the  damages  in  cases 
where  the  lease  has  a  long  time  to  run,  it  is  not  fair  to  take  the  amount 
that  would  be  necessary  to  put  the  premises  into  repair  as  the  measure 
of  the  damages;  for  in  such  cases,  when  the  damages  are  awarded  to 
the  landlord,  he  is  not  bound  to  expend  them  in  repairs,  neither  can 
he  do  so  without  the  tenant's  permission  to  enter  on  the  premises. 
In  some  cases,  however,  it  has  been  held  that  a  landlord  is  entitled 
to  recover  the  cost  of  putting  the  premises  in  proper  repair,  although 
the  action  is  brought  by  him  before  the  termination  of  the  lease.* 
In  an  action  for  the  breach  of  a  tenant's  covenant  to  keep  the  premises 
in  repair,  brought  after  the  expiration  of  the  term,  the  plaintiflf's 
measure  of  damages  is  the  cost  of  putting  the  demised  premises  into 
the  state  of  repair  contemplated  by  the  broken  covenant,*  but  if 
during  the  term  the  landlord  recovers  the  amount  of  the  depreciation 
in  the  salable  value  of  the  reversion,  and  at  the  end  of  the  term  he 
brings  his  action  for  the  breach  of  the  tenant's  covenant  to  repair 
and  to  leave  in  repair,  the  landlord  is  not  entitled  to  recover  the 
same,  amount  twice,  but  what  was  paid  to  him  before  must  be  sub- 
tracted from  the  amount  he  is  entitled  to  recover  at  the  end  of  the 
term.'    The  liability  of  a  tenant  for  breach  of  his  covenant  to  keep 

« 

1.  Thompson  v.  Hakewell,  19  C.  B.       Notes:  14  Ann.  Cas.  152;  9  Eng. 
N.  S.  713,  116  E.  C.  L.  713,  11  Jur.   Rul.  Cas.  486. 

N.  S.  732,  13  L.  T.  N.  S.  989,  35  L.  J.  5.  Note :  14  Ami.  Cas.  152. 

C.  PI.  18,  15  Eng.  Hul.  Cas.  436.  6.  Appleton  v.  Mar.N,  191  N.  Y.  81, 

2.  Notes:  95  Am.  Dec.  122;  9  Eng.  83  N.  E.  563,  14  Ann.  Cas.  150  and 
Rul.  Cas.  469.  note,  16  L.R.A.(N.S.)  210  and  note. 

3.  Beach  v.  Grain,  2  N.  Y.  86,  49  Notes:    64  L.RA.   665   et   seq.;   0 
Am.  Dec.  369  and  note.  Eng.  Rul.  Cas.  486. 

4.  Appleton  v.  Marx,  191  N.  Y.  81,  7.  Notes:  64  L.R.A.  667;  14  Ann. 
83  N.  E.  563,  14  Ann.  Cas.  150  and  Caa.  153;  9  Eng.  RoL  Cas.  436. 
note,  16  L.R.A.(N.S.)  210  and  note. 
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the  premises  in  repair  is  not  affected  by  the  fact  that  his  successor 
makes' the  necessary  repairs  so  that  the  actual  injury  to  the  landlord 
is  merely  nominal.^  The  tenant  is  not  entitled  to  show,  in  mitigation 
of  damages,  that  the  landlord  has,  by  an  arrangement  with  the  incom- 
ing tenant,  relieved  himself  from  the  necessity  of  expending  his  own 
money  upon  the  repairs.*  Where  there  has  been  a  breach  of  a  cove- 
nant to  repair,  and  the  landlord  is  himself  compelled  to  do  the  repairs 
after  the  determination  of  the  term,  he  is  entitled  as  part  of  the 
damages  recoverable  by  him  to  a  compensation  for  the  loss  of  the 
use  of  the  premises  which  has  presumably  been  suffered  during  the 
time  while  the  repairs  were  being  executed.^®  Where  the  property 
is  sublet,  and  the  under-tenant  has  notice  of  the  obligations  of  his 
immediate  landlord,  the  covenants  of  the  under-tenant  to  keep  and 
leave  in  repair  are  treated  as  analogous  to  a  covenant  of  indemnity,^^ 
but  it  is  generally  held  that  a  sublessee  is  not  liable  to  the  lessee  for 
the  costs  of  an  action  by  the  lessor  against  the  lessee  for  the  breach 
of  a  covenant  to  repair,  where  the  lessee  could  have  paid  the  amount 
demanded  into  court  and  thus  have  saved  the  costs.^*  There  are, 
however,  decisions  to  the  effect  that  where  the  tenant  under  a  lease 
containing  a  covenant  to  repair  underlet  the  premises  to  one  who 
entered  into  a  similar  covenant,  and  the  original  landlord  brought 
an  action  on  the  covenant  in  the  first  lease  and  recovered,  the  damages 
and  costs,  including  the  costs  of  defending  the  action,  might  be 
recovered  as  special  damages  in  an  action  against  the  under-tenant 
for  the  breach  of  his  covenant  to  repair.*' 

"'  Liability  as  to  Third  Persons 

613.  In  General. — ^A  tenant  or  occupant  of  premises  having  the 
entire  control  thereof  is,  so  far  as  third  persons  are  concerned,  the 
owner.  He  is,  therefore,  as  already  stated,  usually  deemed  to  be 
prima  facie  liable  for  all  injuries  to  third  persons  occasioned  by  the 
condition  of  the  demised  premises.**  If  he  misuses  premises  capable 
of  a  reasonable  ordinary  use,  or  creates  a  nuisance  or  danger  either 
by  an  affirmative  act  or  from  the  negligent  omission  to  keep  the 
premises  in  repair  he  is  liable  for  injuries  resulting  therefrom.** 

8.  Appleton  v.  Marx,  191  N.  Y.  81,  (Mass.)  277,  50  Am.  Dec.  775  and 
83  N.  E.  563,  14  Ann.  Cas.  150,  IC  note;  Maloney  v.  Hayes,  206  Mass. 
L.R.A.(N.S.)   210.  1,  91  N.  E.  911,  28  L.R.A.(N.S.)  200; 

9.  Note:  9  Eng.  Rul.  Cas.  486.  Fisher  v.  Thirkell,  21  Mich.  1,  4  Am. 

10.  Notes:  14  Ann.  Cas.  153;  9  Eng.  Rep.  422;  Clancy  v.  Byrne,  56  N.  Y. 
RnL  Cas.  486.  129,  15  Am.  Rep.  391. 

11.  Note:  9  Eng.  Rul.  Cas.  487.  Notes:  50  Am.  Dee.  783;  95  Am. 

12.  Notes:  16  L.R.A.(N.S.)  210;  14  Dec.  123;  66  A.  S.  R.  769. 
Ann.  Cas.  153;  9  Eng.  Rul.  Cas.  487.  And  see  supra,  par.  584. 

IS.  Note:  14  Ann.  Cas.  153.  15.  Hussey  v.  Ryan,  64  Md.  426,  2 

11  Lowell    V.    Spaulding,    4    Cush.   Atl.  720,  54  Am.  Rep.  772;  Leonard 
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And  a  tenant  who,  during  his  temiy  erects  an  insecure  structure  on 
the  premises  may  be  liable  to  one  injured  by  it  after  he  has  sur- 
rendered possession  to  the  landlord.^'  Even  though  the  landlord  haa 
agreed  to  make  repairs,  the  tenant  is  liable  for  defects  in  the  first 
instance.  The  landlord  may  also  be  liable,  but  that  does  not  relieve 
the  tenant.  ^^  On  the  other  hand  the  tenant's  liability  to  third  persons 
being  based  on  his  negligence  is  not  increased  by  the  fact  that  he 
has  expressly  covenanted  to  repair.  Such  a  covenant  does  not  inure 
to  the  benefit  of  a  stranger  who  sustains  an  injury  in  consequence 
of  its  breach,  but  can  be  enforced  only  by  the  covenantee  or  his 
assigns,  and  their  right  to  recover  depends  upon  different  principles 
from  those  which  govern  in  an  action  by  a  stranger.  The  covenantor 
might  be  liable  to  the  covenantee  for  the  breach  of  a  covenant  to 
repair,  even  though  the  breach  were  innocently  committed,  without 
any  negligence,  and  even  without  any  knowledge  or  means  of  knowl- 
edge that  the  premises  were  out  of  repair,  for  he  contracts  absolutely 
that  he  will  keep  them  in  repair,  and  assumes  the  liability  of  so  doing, 
but  he  owes  no  such  duty  to  a  stranger  to  the  covenant.^*  The  lessor 
of  premises  who  is  held  liable  for  injuries  occasioned  by  failure  to 
keep  them  in  repair  may  recover  indemnity  from  the  lessee,  whose 
primary  duty  it  was  to  make  the  repairs.** 

614.  Liability  to  Licensees,  Guests,  Customers,  and  Employees. — 
The  general  rule  of  law  undoubtedly  is  that  persons  who  claim  dam- 
ages on  the  ground  that  they  were  invited  into  a  dangerous  place, 
in  which  they  received  injuries,  must  seek  their  remedy  against  the 
person  who  invited  them,  and  there  is  nothing,  in  the  relation  of 
landlord  and  tenant  which  changes  this  rule.*®  It  is  the  business  of 
the  tenant,  in  the  first  instance,  to  see  that  the  building  and  its  ap- 
proaches are  safe  for  those  coming  there  by  his  invitation,  express 
or  implied,  and  if  he  negligently  permits  the  building  or  the  access 
to  it  to  be  in  an  unsafe  condition,  he  is  liable  for  an  injury  opcasioned 

V.  Storer,  115  Mass.  86,  15  Am.  Rep.       16.  Hussey  v.  Ryan,  64  Md.  426,  2 

76;  Lothrop  v.  Thayer,  138  Mass.  466,  Atl.  729,  54  Am.  Rep.  772. 

52  Am.  Rep.  286;  Oberf elder  v.  Dor-       17.  Note:  50  Am.  Dec  783.    And 

an,  26  Neb.  118,  41  N.  W.  1094,  18  see  infra,  par.  614. 

A.  S.  R.  771  and  note;  Jennings  v.       18.  Clancy  v.  Byrne,  56  N.  Y.  129, 

Van  Schaick,  108  N.  Y.  530,  15  N.  E.  15  Amu  Rep.  391;  Reynolds  v.  Van- 

424,  2  A.  S.  R.  459;  Shindelbeck  v.  Beuren,  155  N.  Y.  120,  49  N.  B.  763, 

Moon,  32  Ohio  St.  264,  30  Am.  Rep.  42  L.R.A.  129. 

584;    Langabaugh    v.    Anderson,    68       19.  Oceanic     Steam    Nav.     Co.    v. 

Ohio  St.  131,  67  N.  E.  286,  62  L.R.A.  Compania     Tranaatlantica    Espanola, 

948 ;  Willcox  v.  Hines,  100  Tenn.  538,  134  N.  Y.  461,  31  N.  E.  987,  30  A.  S. 

46  S.  W.  297,  66  A.  S.  R.  770,  41  R.  685. 

L.R.A.  278.  Note:  40  L.R.A.(N.S.)  1148. 

Notes:   14  Am.  Dec  337;  50  Am.       20.  Burdiek  v.  Cheadie,  26  Ohio  St. 
Dec.  783.  393,  20  Am.  Rep.  767. 

And  see  supra,  par.  593. 
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thereby  to  such  persona.*  Whatever  may  be  the  rights  and  duties 
respectively  of  landlord  and  tenant,  as  between  themselves,  the  latter 
cannot,  by  the  terms  of  the  lease,  be  discharged  from  the  duty  to 
his  guests  or  customers  of  caring  for  their  safety,*  and  it  is  the  well 
settled  general  rule  that  such  persons  must  seek  redress  for  injuries, 
sustained  by  them  by  reason  of  defects  in  the  premises,  from  the 
tenant  and  not  from  the  landlord.^  If  one  leases  premises,  and  the 
landlord  covenants  to  keep  them  in  repair,  but  the  lessee's  employee 
is  injured  by  their  becoming  out  of  repair,  the  master  is  primarily 
liable  to  his  servant,  but  has  a  remedy  over  against  the  landlord,  on 
the  covenant,  to  recover  the  amount  which  the  master  or  lessee  has 
been  legally  obliged  to  pay  the  employee  on  account  of  such  injury.* 
The  liability  of  a  tenant  having  the  sole  control  and  management  of 
an  elevator  in  a  leased  building  for  injuries  to  persons  using  such 
elevator  is  discussed  elsewhere  in  this  work.* 

615.  Liability  for  Injury  to  Other  Tenants. — ^Where  portions  of 
a  building  are  leased  to  different  tenants  the  negligence  of  one  tenant 
resulting  in  injury  to  another  will  of  course  render  him  liable  in 
damages  to  the  injured  person,  as,  for  instance,  where  the  negligent 
use  of  water  fixtures  by  a  tenant  on  an  upper  floor  causes  injury  to 
a  tenant  on  a  lower  floor,*  or  where  the  upper  tenant  by  overloading 

1.  Mellen  v.  Morrill,  126  Mass.  545,  McConnell  y.  Lemley,  48  La.  Ann. 
30  Am.  Rep.  695;  Nash  v.  Minne-  1433,  20  So.  887,  65  A.  S.  R.  319,  34 
apolis  Mill  Co.,  24  Minn.  601,  31  Am.  LR.A.  609. 

Rep.  349;  Bender  v.  Weber,  250  Mo.       4.  Olson  v.  Sohultz,  67  Minn.  494, 

651,  157  S.  W.  570,  46  L.R.A.(N.S.)  70  N.  W.  779,  64  A.  S.  R.  437,  36 
121 ;  Camp  v.  Wood,  76  N.  Y.  92,  32  L.R. A.  790. 

Am.  Rep.  282.  6.  See  Elevators,  vol.  9,  p.  1250 

Note:  50  Am.  Dec.  783.  et  seq. 

As  to  liability  of  the  landlord  to  the  6.  Simonton  v.  Loring,  68  Me.  164, 

lieensees  or  invitees  of  the  tenant  for  28  Am.  Rep.  29;  MoCarthy  ▼.  York 

injuries  occasioned  by  defects  in  por-  County   Sav.   Bank,  74  Me.   315,  43 

tions  of  the  premises  retained  under  Am.  Rep.  591;  Rosenfield  v.  Arrol,  44 

his  control,  see  supra,  par.  591.  Minn.  395,  46  N.  W.  768,  20  A.  S.  R. 

2.  Burdick  v.  Cheadle,  26  Ohio  St.  584  and  note;  Eillion  v.  Power,  51 
393,  20  Am.  Rep.  767.  And  see  su-  Pa.  St.  429,  91  Am.  Dec.  127;  Powley 
pra,  par.  588,  613.  v.  Mickleborough,  21  Ont.  L.  Rep.  556, 

3.  Burdick  v.  Cheadle,  26  Ohio  St.  18  Ann.  Cas.  532  and  note. 

393,  20  Am.  Rep.  767;  Langabaugh  v.  Notes:  15  LJl.A.(N.S.)  545  et  seq.; 

Anderson,  68  Ohio  St.  131,  67  N.  E.  18  Ann.  Cas.  533. 

286,  62  L.R.A.  948.  And  see  supra,  par.  163,  165. 

Notes:  55  A.  S.  R.  325;  34  LR.A.  In  Killion  v.  Power,  51  Pa.  St.  429, 

609;  39  L.R.A.(N.S.)  379.  91  Am.  Dec.  127,  it  was  held  that  a 

And  see  supra,  par.  688.  person  who  oomes  into  a  store  by  per- 

Under  the  Louisiana  code  it  seems  mission  of  the  proprietor,  and  is  per- 

that  the  landlord  may  be  held  liable  mitted   to   use   the   water,   which    he 

to  a  guest  of  the  tenant.     Cristadoro  leaves  running,  is  not  a  trespasser,  and 

V.  Von  Behren,  119  La.  1025,  44  So.  the  proprietor  is  liable  for  damages 

652,  17  L.R.A.  (N. 8.)  1161,  overruling  caused  from  a  flooding  of  a  store  on 
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th^  portion  of  the  premises  occupied  by  him  causes  them  to  fall  and 
injure  the  peirson  or  property  of  a  tenant  below  him,  and  in  the  latter 
case  it  is  no  objection  that  a  recovery  for  the  same  may  be  had  against 
the  landlord  on  the  ground  that  such  overloading  was  induced  by 
his  assurance  and  representation  that  the  upper  floor  was  sufficiently 
strong  to  sustain  the  load  intended  to  be  placed  on  it.'  So  if  the 
tenant  of  the  lower  floor  of  a  building  negligently  obstructs  a  stair- 
way leading  from  the  upper  floor  to  the  ground,  so  that  when  a  fire 
occurs  a  tenant  of  the  upper  floor  cemnot  escape  by  the  stairway  and 
is  injured  while  escaping  from  a  window,  the  lower  tenant  is  liable 
for  such  injury.® 

616.  Liability  to  Strangers  for  Continuance  of  Dangerous  Condi- 
tion Existing  at  Time  of  Demise. — ^While,  as  has  been  seen,  the  land- 
lord may  be  liable  for  a  dangerous  condition  or  nuisance  existing  at 
the  time  of  the  demise,*  and  there  are  decisions  to  the  effect  that  in 
those  cases  where  a  nuisance  exists  at  the  time  of  the  creation  of  an 
estate  for  years,  and  the  lessee  does  nothing  but  maintain  the  premises 
in  the  condition  in  which  he  receives  them,  he  who  suffers  from  the 
nuisance  must  look  to  the  landlord,  and  not  to  the  tenant,  for  redress,*^ 
yet  it  is  generally  held  that  the  tenant  is  also  liable  if  he  continues 
such  nuisance  after  notice  to  abate  it,**  on  the  theory  that  by  suffer- 
ing it  to  remain  he  is.  in  effect,  keeping  up  and  maintaining  it  just 
as  if  he  originally  had  caused  it  to  exist.**  It  has  even  been  held  thai 
a  provision  in  a  lease  that  no  alterations  or  additions  shall  be  made 

the  floor  bdow,  it  being  negligence  on  N.  Y.  28,  17  Am.  Rep.  2d5;  Edwards 

his  part  not  to  see  to  the  condition  of  v.  New  York,  etc.,  R.  Co.,  98  N.  T. 

the  stopcock  before  closing  the  store.  245,    50    Am.    Rep.    659;    Ahem    v. 

7.  Brunswick-Balke  CoUender  Co.  v.  Steele,  115  N.  T.  203,  22  N.  £.  193^ 
Rees,  69  Wis.  442,  34  N.  W.  732,  2  12  A.  S.  R.  778,  5  L.R.A.  449;  Timlin 
A.  8.  R.  748.  V.  Standard  Oil  Co.,  126  N.  Y.  514, 

8.  Cohn  V.  May,  210  Pa.  St.  615,  60  27  N.  E.  786,  22  A.  S.  R.  84a;  Knight 
Ati.  301,  105  A.  S.  R.  840,  69  L.R.A.  v.  Poster,  163  N.  C.  329,  79  S.  E.  614, 
800.  50  L.R.A.(N.S.)  286;  Shindelbeek  v. 

9.  See  supra,  par.  594.  Moon,  32  Ohio  St.  264,  30  Am.  Rep. 

10.  Note:  86  A.  S.  R.  519.  584;  Wunder  v.  MeLean,  134  Pa.  St. 

11.  Bailey  v.  Kelly,  86  Kan.  911,  334,  19  Atl.  749,  19  A.  S.  R.  702; 
122  Pac.  1027,  39  L.R.A.(N.S.)  378;  Perez  v.  Rabaud,  76  Tex.  191,  13  S. 
Mitchell  V.  Brady,  124  Ky.  411,  99  W.  177,  7  L.R.A.  620;  Rogers  v.  Stew- 
S.  W.  266, 124  A.  S.  R.  408, 13  L.R.A.  art,  5  Vt  215,  26  Am.  Dec.  296;  Pic 
(N.S.)  751;  Boston  v.  Worthington,  kens  v.  Coal  River  Boom,  etc.,  Co.,  51 
10  Gray  (Mass.)  496,  71  Am.  Dec.  W.  Va.  445,  41  S.  B.  400,  90  A.  S.  R. 
678;  Clifford  v.  Atlantic  Cotton  MHls,  819. 

146  Mass.  47,  15  N.  E.  84,  4  A.  S.  R.  Notes:  50  Am.  Dec.  783;  15  Am.   - 

279;  Samnelson  v.  Cleveland  Iron  Min.  Rep.  79;  27  Am.  Rep.  704;  86  A.  S. 

Co.,  49  Mich.  164,  13  N.  W.  499,  43  R.  519;  46  L.R.A.(N.S.)  1189. 

Am.  Rep.  456;  Buesching  v.  St.  Louis  12.  Shindelbeek  v.   Moon.  32  Ohio 

Gaslight  Co.,  73  Mo.  219,  39  Am.  Rep.  St.  264,  30  Am.  Rep.  584. 

503;  Irvine  v.  Wood,  51  N.  Y.  224,  10  Notes:  33  A.  S.  R.  8G2,  863;  86  A* 

Am.  Rep.  603;  Swords  v.  Edgar,  59  S.  R.  519. 
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by  lessees  does  not  prevent  them  from  r^airing  a  oellarway  which 
was  defective  when  they  leased  the  premises,  nor  exempt  them  from 
a  liability  for  an  injury  occasioned  by  such  defect.^^  A  tenant  does 
not,  however,  become  liable  for  a  nuisance  existing  on  the  premises 
merely  by  accepting  the  lease.  To  render  him  Uable,  it  must  be 
shown  that  he  had  notice  of  its  existence,  or  that  time  enough  had 
elapsed  in  which  he  could  by  the  exercise  of  proper  care  have  obtained 
such  knowledge ;  ^^  and  there  are  decisions  to  the  effect  that  the  tenant 
is  not  liable  for  continuing  the  nuisance  until  the  party  injured 
distinctly  and  unequivocally  complains  to  him  of  the  injury,  and 
informs  him  that  he  is  expected  to  act  in  the  matter  and  remove  it^^ 
A  tenant  for  years  is  liable  for  restoring  a  building,  constituting  a 
nuisance,  which  was  erected  by  his  lessors,  before  the  commencement 
of  the  tenancy,  and  abated  afterwards ;  but  he  is  not  liable  for  merely 
refitting  the  building  after  it  was  injured.^* 

XXIV.  Tebmination  of  Lbasb  Gbnkrally 

General  Prineiplei 

617.  In  General. — ^A  lease  may  be  terminated  by  a  surrender,  evic- 
tion, forfeiture  or  the  efBux  of  time.^'  Ordinarily  the  death  of  a 
lessee  does  not  terminate  a  lease  for  a  term  of  years.^^  If  the  lessee 
dies,  without  having  assigned  the  term,  it  passes  as  personal  estate 
to  his  executor  or  administrator,^*  and  it  seems,  according  to  the 
common  law,  that  if  he  is  a  bastard  and  dies  intestate  without  issue 
the  term  will  not  terminate  but  will  vest  in  the  crown  or  common- 
wealth as  in  case  of  his  other  personal  estate.*^  A  tenancy  at  will 
is  terminated  by  the  death  of  either,  the  landlord  or  the  tenant.^    In 

18.  Boston  V.  Worthington,  10  Qray  supra,  par.  170  et  seq.,  as  regards 
iMass.)  496,  71  Am.  Dec.  678.  eviction;  par.  89,  as  to  duration  of 

14.  McDonough  v.  Oilman,  3  Allen  terms  for  years. 

(Mass.)  264,  80  Am.  Dec.  72  and  note;  18.  Alsnp  v.  Banks,  68  Miss.  664, 

Ahem  v.  Steele,  115  N.  Y.  203,  22  9  So.  895,  24  A.  S.  R.  294,  13  L.B.A. 

N.  E.  193,  12  A.  S.  R.  778,  5  L.R.A.  598. 

449;  Timlin  v.  Standard  Oil  Co.,  126  Notes:   13  L.R.A.  698;  23  L.R.A. 

N.  Y.  614,  27  N.  E.  786,  22  A.  S.  R.  707. 

846;  Slight  v.  Outzlaff,  35  Wis.  675,  19.  See  supra,  par.  8. 

17  Am.  Rep.  476.  20.  Hastings  Corp.  v.  Letton,  [1908] 
Notes:  14  Am.  Dec.  337;  50  Am.  1  K.  B.  378,  77  L.  J.  K.  B.  N.  S.  149, 

Dec.  783;  86  A.  S.  R.  519.  97  L.  T.  N.  S.  682,  20  Times  L,  Rep. 

15.  McDonough  ▼.  Oilman,  3  Allen  456,  15  Mason  58,  13  Ann.  Cas.  574, 
(Mass.)  264,  80  Am.  Dec.  72.  3   British   Rul.    Cas.   617.    See   also 

16.  McDonough  v.  Oilman,  3  Allen  Bastards,  vol.  3,  p.  772  et  seq.;  Es- 
(Mass.)    264,   80   Am.   Dec   72   and  ohsat,  yoL  10,  pp.  605-606. 

note.  1.  Note :  23  L.B.A.  708.    See  supri^ 

17.  See  infra,  par.  678,  as  to  sor-  par.  92. 
I'cnder;  par.  660,  as  to  forfeiture;  and 
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• 

case  of  the  dissolution  of  a  corporation,  according  to  the  rule  of  the 
commoii  law,  though  courts  of  equity  afforded  relief  for  the  pro- 
teciion  of  corporate  creditors  and  stockholders,  the  real  estate  owned 
by  the  corporation  reverts  to  the  grantors  and  the  personal  property 
passes  to  the  crown  or  commonwealth.^  And  in  England  it  is  held 
in  a  recent  case  that  a  lease  to  a  corporation  for  a  term  of  years 
terminates  if  the  corporation  is  dissolved  before  the  expiration  of  the 
term  without  having  assigned  the  lease ;  that  in  such  a  case  the  term 
does  not  vest  in  the  crown  as  bona  vacantia  but  that  the  reversion 
is  accelerated  and  the  land  reverts  to  the  lessor.^  In  this  country, 
however,  under  statutes  providing  that,  on  the  dissolution  of  a  corpo- 
ration, its  assets  become  a  trust  fund  for  the  payment  of  its  debts, 
including  debts  to  mature  as  well  as  accrued  indebtedness,  and  all 
engagements  entered  into  by  the  corporation,  which  have  not  been 
fully  satisfied  or  canceled,  the  dissolution  of  a  lessee  corporation*  does 
not  terminate  its  lease,  nor  does  its  covenant  to  pay  rent  thereupon 
cease  to  be  obligatory.^  It  has  been  held  that  the  lessee  by  a  wrong- 
ful alteration  of  a  written  lease  may  lose,  all  his  interest  thereunder, 
thereby  putting  an  end  to  his  term  at  the  option  of  the  lessor;  that 
although  the  alteration  might  not  divest  an  estate  already  vested, 
and  might  not  have  operated  on  the  lessee's  acts  committed  before 
the  alteration  was  made,  still  under  the  maxim  in  odium  spoliatons, 
he  must  be  considered  as  having  destroyed  the  evidence  of  his  title 
fraudulently  and  thereby  lost  all  his  subsequent  claim  under  and 
by  virtue  of  the  same,  either  to  retain  the  possession  or  preclude 
the  landlord  from  entering  on  the  premises.* 

618.  Conditional  Limitations. — As  in  case  of  other  estates,  a  term 
for  years  may  be  so  limited  as  to  terminate  ipso  facto  upon  the  hap- 
pening of  some  future  contingency  or  the  provision  may  constitute 
a  condition  subsequent.*  The  distinction  between  a  "condition  sub- 
sequent'' and  a  "special  limitation"  or  conditional  limitation  is  that, 
in  the  former,  the  words  creating  the  condition  do  not  originally 
limit  the  term,  but  merely  permit  its  termination  upon  the  happening 
of  the  contingency,  while  in  the  latter  the  words  creating  it  originally 
limit  the  term  to  the  time  of  the  happening  of  the  contingency,  hence, 

2.  See  Corporations,  vol.  7,  p.  737  6.  Bliss  v.  Mclntyre,   18  Vt  466, 
et  seq.  46  Am.  Dec.  165.     And  see  supra,  par. 

3.  Hastings  Corp.  v.  Letton,  [1908]  44,  as  to  the  general  effect  of  the  al- 
1KB.  378,  77  L.  J.  K.  B.  N.  S.  149,  teration  of  a  written  lease. 

97  L.  T.  N.  S.  582,  20  Times  L.  Rep.  6.  Sntton  v.  Hiram  Lodge,  83  Ga. 

456,  15  Mason  58,  13  Ann.  Gas.  574,  3  770,  10  S.  E.  585,  6  L.R.A.  703. 

British  Rul.  Cas.  617.  Notes:  62  L.R.A.(N.S.)   719;  Ann. 

4.  Notes :  13  Ann.  Cas.  577 ;  3  Brit-  Cas.  1913A  1096. 

ish  Rul.  Cas.  628.  As  to  the  trust  As  to  conditional  limitations  gener- 
fund  doctrine  generally,  see  Corpora-  ally,  see  Executory  Interbsiis,  vol. 
TiOKS,  vol.  7,  p.  198  et  seq.  11,  p.  465. 
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when  the  contingency  happens,  tiie  estate  is  terniinited  as  if  the  term 
had  expired.'  In  the  early  cases  a  provision  that  a  lease  should 
become  "void"  on  the  tenant's  default  ih'the  performance  of  stipu- 
lations was  construed  as  a  limitation,  ipso  facto  terminating  the  esiate 
on  the  happening  of  the  contingency;  it  was  soon  discovered,  how- 
ever, that  in  practical  application  this  enabled  the  tenant  to  nullify 
the  lease  merely  by  taking  advantage  of  his  own  default,  and  the 
great  weight  of  authority  now  is  that  whatever  the  form  of  language 
used,  whetber  adapted  to  the  creation  of  a  special  limitation  or  a 
condition  subsequent,  the  provision  will  be  construed  as  the  latter, 
unless  a  contrary  intent  is  clearly  expressed.^  And  it  is  now  the 
general  rule  that  where  the  provision  is  for  the  cessation  of  the  lease 
in  case  of  some  contingency  dependent  on  the  conduct  of  the  lessee, 
the  courts  will  not  construe  it  as  a  special  limitation  on  the  term 
but  a  condition  subsequent,  vesting  in  the  lessor  a  waivable  option 
to  terminate  the  lease.*  Thus  a  provision  in  a  lease  of  premises  for 
"'creamery  purposes*'  that  if  the  lessee  should  cease  to  use  them  for 
such  purposes  the  lease  ''shall  be  canceled  and  annulled  at  once'' 
by  the  lessor  has  been  held  not  to  be  a  special  limitation,  but  a 
condition  subsequent  which  it  is  within  the  power  of  the  lessor  to 
waive. *^  So,  according  to  the  modern  view,  where  it  is  provided 
that  on  the  destruction  of  the  demised  building  by  fire  or  other  casu- 
alty the  liability  of  the  tenant  to  pay  rent  shall,  cease  unless  the 
building  is  rebuilt,  this  is  construed  as  an  implied  provision  for  termi- 
nation if  the  lessor  does  not  rebuild,  and  that  the  lessee  will  not  be 
entitled  to  remain  in  possession  of  the  lot  free  from  liability  to  pay 
rentM 

619.  Merger. — Merger  is  des<iribed  as  the  annihilation  of  one  estate 
in  another.  It  takes  place  usually  where  a  greater  estate  and  a  less 
coincide  and  meet  in  one  and  the  same  person  without  any  inter 
mediate  estate,  whereby  the  less  is  immediately  merged ;  that  is,  sunk 
or  drowned  in  the  greater.^*  So  an  estate  for  years  may  be  terminated 
by  njerger  into  a  greater  estate  when  the  two  vest  in  the  same  person, 
and  as  a  general  rule  when  the  reversion  and  the  term  for  years  are 
vested  in  the  same  person  the  term  for  years  is  extinguished  by 

7.  Note:  52  L.R.A.(N.S.)  718.  And  ture  of  the  term  generally. 

see  Dekds,  vol.  8,  p.  1099,  as  to  gen-  10.  Hanley  Falls  Creaniery  Co.  v; 

eral  distinction  between  limitations  and  Milton  Dairy  Co.,  126  Minn.  226,  149 

conditions  subsequent  in  deeds.  N.  W.  46,  52  L.R.A.(N.S.)  718. 

8.  Hanley    Falls    Creamery    Co.    v.  11.  Note:    Ann.    Cas.   1913A   1096 
Milton  Dairy  Co.,  126  Minn.  226,  148  And  see  supra, .  par.'  475,  as  regards 
N.  W.  46,  52  L.R.A.{N.S.)   715.  duty  of  lessee  to  surrender  possessioii 

9.  Hanley  Falls  Creamery  Co.  v.  Mil-  to  enable  him  to  take  advantage  of  a' 
ton  Dairy  Co.,  126  Minn.  226,  148  N.  provision  in  the  lease  exempting  him 
W.  46,  52  L.R.A.(N.S.)  718.  from  liabilitv  for  rent  in  case  of  th^ 

Note:  52  L.R.A.(N.S.)  718.  destruction  of  the  building. 

See  infra,  par.  637,  as  to  the  forfei-       12.  See  Estates,  vol.  10,  p.  666. 
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merger.i^  In  such  a  case  the  person  in  whom  the  term  as  well  a» 
the  reversion  vests  cannot  fill  the  characters  of  both  landlord  and 
tenant  in  one  and  the  dame  estate.  The  maxim  is  "nemo  potest  ease 
et  dominus  et  tenens."  ^*  And  it  has  been  held  that  if  the  owner 
of  lands  has  executed  a  trust  deed  thereon  and  a  lease  thereof  to  the 
same  person,  and  the  latter  assigns  the  lease  to  a  third  person  to  whom 
the  equity  of  redemption  is  also  assigned  by  the  landowner,  the  lease- 
hold and  the  equity  merge  and  become  one  estate,  all  of  which  is 
subject  to  the  trust  deed,  and  a  sale  thereunder  passes  title  paramount 
to  that  of  the  person  claiming  under  the  assignment  of  the  lease.^^ 
If  a  term  for  years  as  regards  a  part  of  the  premises  vests  in  the 
owner  of  the  reversion  as  to  such  part,  there  is  a  merger  of  the  term 
as  regards  such  part  of  the  premises.^*  And,  as  a  life  estate  is  theoreti- 
cally a  greater  estate  than  a  term  for  years,  the  latter  may  at  common 
law  merge  in  the  former,  though  the  death  of  the  life  tenant  may 
bring  his  estate  to  an  end  before  the  term  will  terminate  by  effiux 
of  time.^'  So  one  estate  for  years  may  merge  in  another  greater 
■estate  for  years,**  and  an  estate  at  will  merges  in  an  estate  for  years,** 
An  interesse  termini  does  not  necessarily  merge  in  a  theoretically 
greater  estate  though  both  are  vested  in  the  same  person,  for  instance, 
An  estate  for  life  with  remainder  to  the  life  tenant  for  years.**  It 
has  been  held  that  if  a  term  for  years  is  transferred  to  the  owner  of 
the  reversion,  and  he  agrees  to  pay  therefor  a  so-called  annual  rent, 

18.  Ferguson  v.  Etter,  21  Ark.  160,  agreed  to  pay.  It  was  held  that  the  en- 
IB  Am.  Dee.  361 ;  Liebschultz  v.  Moore,  tire  interest  in  the  term  and  the  rever- 
70  Ind.  142,  36  Am.  Rep.  182;  Carroll  sion  having  vested  in  the  plaintiff,  th» 
V.  Ballance,  26  111.  9,  79  Am.  Dec.  354;  term  merged  and  therefore  the  liabil 
Pynchon  v.  Steams,  11  Mete.  (Mass.)  ity  of  the  original  lessee  for  all  snb- 
.304,  45  Am.  Dec.  207;  Hudson  Bros,  sequently  accruing  rents  was  also  ex- 
•Commission  Co.  v.  Glencoe  Sand,  etc.,  tinguished. 

•Co.,  140  Mo.  103,  41  S.  W.  450,  62  16.  Hudson  Bros.   CommissiMi  Co. 

A.  S.  R.  722;  Stewart  v.  Long  Island  v.  Glencoe  Sand,  etc.,  Co.,  140  Mo. 

R.  Co.,  102  N.  Y.  601,  8  N.  E.  200,  103,  41  S.  W.  450,  62  A.  S.  R.  722. 

55  Am.  Rep.  844;  Boykin  v.  Ancrum,  16.  Pynchon   v.    Steams,   11  Mete. 

28  S.  C.  486,  6  S.  E.  305,  13  A.  S.  (Mass.)  304,  45  Am.  Dec.  207. 

•B.  698.  17.  Boykin  v.  Ancrum,  28  S.  C.  486, 

14.  Liebschutz  v.  Moore,  70  Ind.  142,  6  S.  E.  305,  13  A,  S.  R.  698. 

36  Am.  Rep.  182.    In  this  case  it  ap-  Note:  99  A.  S.  R.  153. 

•peared  that  land  was  demised  for  a  18.  Boykin  v.  Ancrum,  28  S.  C.  486, 

i^riu  of  years,  and  the  lessee  in  the  6  S.  E.  305,  13  A.  S.  R.  698. 

•Conn  of  a  sublease  transferred  his  en-  Notes:  46  A.  S.  R.  272;  99  A.  S.  R. 

iire  interest  in  the  term  for  a  less  rent  153. 

than- that  reserved  in  the  original  lease.  19.  Boykin  v.  Ancrum,  28  S.  C.  486, 

His  transferee  or  so-called  sublessee  6  S.  E.  305, 13  A.  S.  R.  698. 

took  a  conveyance  of  the  reversion  from  Note :  99  A.  S.  R.  153. 

the  original  lessor  and  with  it  an  as-  20.  Boykin  v.  Ancrum,  28  S.  C.  486> 

.alignment  by  the  lessor  of  his  interest  6  S.  E.  305,  13  A.  S.  R.  698. 
under  the  lease,  and  subsequently  sued 
the  original  lessee  for  the  rents  he  had 
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without  a  reservation  of  a  right  of  re*eDtry  in  cst^e  the  rent  is  not 
paid,  this  will  not  prevent  the  merger  of  the  term  in  the  reversion, 
as  the  covenant  to  pay  rent  can  no  more  prevent  the  merger  than 
it  can  prevent  the  passing  of  the  term.^  Merger  is  not  favored  in 
equity  and  it  may  interpose  its  equitable  aid  to  protect  parties  from 
the  common  law  rule,  and  so  if  a  term  for  years  and  the  fee  meet 
in  the  same  person  equity  will  not  permit  a  merger  to  take  place  if 
the  continuance  of  the  term  is  necessary  to  the  protection  of  the  owner 
of  tlie  inheritance,  though  the  term  would  be  merged  at  conmion 
law.* 

620.  Rescission. — If  a  lessee  is  induced  to  take  or  a  lessor  to  make 
a  lease  by  the  fraudulent  representations  of  the  other  party,  the  party 
30  imposed  upon  under  the  general  principles  relating  to  fraud  and 
deceit  is  entitled  to  rescind.^  So  under  the  general  principles  relating 
to  contracts,  the  lessor's  breach  of  agreements  on  his  part  contadned 
in  the  lease  may  be  such  as  to  entitle  the  lessee  to  treat  the  lease  as 
rescinded.*  Thus  though  ordinarily,  where  there  has  been  a  breach 
of  an  agreement  on  the  part  of  the  landlord  to  i^epair  or  tlie  like, 
the  tenant  is  remunerated  by  a  recovery  of  damages  suffered  by  him 
by  reason  of  such  breach,  and  this  does  not  constitute  ground  for 
his  rescission  of  the  lease  and  abandonment  of  the  premises,*  still 
it  is  also  true  that  such  a  covenant  on  the  part  of  a  lessor,  and  the 
agreement  on  the  part  of  a  lessee  to  pay  the  rent,  are  mutual  under 
takings,  and  the  refusal  by  the  lessor  to  perform  his  part. of  the  con- 
tract may  justify  the  lessee  in  treating  the  contract  as  rescinded.*  And 
where  a  lease  provides  for  the  making  of  improvements  by  the  lessor 
prior  to  the  commencement  of  the  term,  the  breach  of  this  agreement 
will  as  a  general  rule  entitle  the  tenant  to  refuse  to  take  possession 
and  treat  the  lease  as  rescinded,  though  if  he  takes  possession  this 
will  ordinarily  constitute  a  waiver  of  such  right.'    Also  in  this  con- 

1.  Pynchon  v.  Steams,  11  Mete.  28  Okla.  54,  113  Pac.  928,  34  L.R.A. 
(Ma£(s.)  304,  45  Am.  Dec.  207.  (N.S.)  984. 

2.  Dougherty  v.  Jack,  5  Watts  (Pa.)  Notes:  34  L.R.A.(N.S.)  984;  9  Eng. 
456,  30  Am.  Dec.  335.  Rul.  Cas.  455^  485. 

Note:  99  A.  S.  R.  158.  See  supra,  par.  194,  as  to  independ- 

3.  See  Fraud  and  Deceit,  vol.  12,  ent  covenants  in  lease  generally. 

p.  343.  6.  Tedstrom  v.  Puddephatt,  99  Ark. 

4.  Tedstrom  v.  Puddephatt,  99  Ark.  193,  137  S.  W.  816,  Ann.  Cas.  1913A 
193,  137  S.  W.  816,  Ann.  Cas.  1913 A  1092;  Mylander  v.  Beimschla,  102  Md. 
1092;  University  Club  v.  Deakin,  265  689,  62  Atl.  1038,  5  L.R.A.(N.S.)  316. 
111.  257,  106  N.  E.  790,  L.R.A.1915C  Note:  34  L.R.A.(N.S.)  984. 

854.  7.  Partridge  v.  Dykins,  28  Okla.  64, 

Note:  34  L.R.A.(N.S.)  984.  113  Pac.  928,  34  L.R.A.(N.S.)  984  and 

See  Contracts,  vol.  6,  p.  925  et  note.    See  supra,  par.  286  et  seq.,  as  to 

seq.  agreements  of  the  lessor  to  make  im^ 

5.  Libbey  ▼.  Talford,  48  Me.  316,  77  provements   generally. 
Am,   Dec.  229;  Partridge  v.  Dykins, 
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nection,  according  to  the  majority  view  in  this  country,  where  the 
failure  of  the  landlord  to  perform  his  covenant  or  agreement  to 
repair  results  in  rendering  the  premises  untenantable,  this  may  con* 
stitute  a  constructive  eviction  justifying  the  tenant  in  abandoning 
the  premises  and  thereby  relieve  himself  from  liability  for  future 
accruing  rents.^  On  the  other  hand,  where  it  is  the  duty  of  the  leaser 
to  make  repairs,  he  cannot  be  said  to  be  in  default  until  he  has  had 
an  opportunity  to  remedy  any  defects  in  the  premises,  and  has  failed 
or  refused  to  do  so ;  *  and  it  is  therefore  held  that  where  this  duty 
is  imposed  on  him  before  the  tenant  will  be  entitled  to  abandon  the 
premises  and  relieve  himself  from  his  obligation  to  pay  rent  because 
the  repairs  have  not  .been  made,  he  must  first  give  notice  to  the  land- 
lord to  make  the  repairs  and  afford  him  an  opportunity  and  a  reason- 
able time  in  which  to  make  them.** 

$2L  Bankruptcy  of  Lessee. — ^The  bankruptcy  of  a  lessee  holding 
for  a  term  of  years  does  not  necessarily  terminate  the  lease  in  the 
absence  of  a  provision  therefor  in  the  lease.  In  such  a  case  as  a 
general  rule  the  trustee  or  assignee  in  bankruptcy,  if  the  leasehold 
is  a  valuable  asset,  may  elect  to  take  and  dispose  of  it  as  he  would 
other  assets  of  the  bankrupt.**  But  the  term  does  not  vest  in  him 
until  he  signifies  his  acceptance  thereof,**  and  a  provision  in  a  lease 
against  assignments  may  be  so  broad  as  to  prevent  the  term  from 
passing  to  the  assignee  or  trustee  and  his  transfer  thereof  against  the 
objection  of  the  lessor.*'  Again,  the  assignee  or  trustee  has  the  option 
to  refuse  to  accept  the  term  when  the  provisions  of  the  lease  render 
it  burdensome  rather  than  a  valuable  asset,**  and  on  principle  it 
seems  that  where  he  refuses  to  accept  the  term,  it  will  remain  the 
property  of  the  bankrupt  unaffected  by  the  bankruptcy,  as  a  bank- 
rupt may  assert  his  title  to  property  which  the  trustee  declines  to 
accept;*^  on  the  other  hand  the  view  has  been  taken  that  on  the 
bankruptcy  of  a  lessee  and  the  refusal  of  the  trustee  to  accept  the 
term,  the  lessor  may  at  his  election  treat  the  term  as  at  an  end.  Thus 
in  some  cases,  though  the  better  view  is  to  the  contrary,  it  is  held 
that  the  discharge  of  a  lessee  in  bankruptcy  discharges  the  tenant 

8.  See  supra,  par.  178.  tioh  of  a  trustee  in  bankruptcy  as  an 

9.  See  supra,  par.  572.  assignee  of  a  term  for  years  held  by 

10.  Tedstrom    v.     Puddephatt,    99  the  bankrupt.    And  see  Bankruptcy, 
Ark.  193,  137  S.  W.  816,  Ann.  Cas.  vol.  3,  p.  218. 

1913A  1092.  12.  In  re  Frazin,  183  Fed.  28,  105 

11.  In  re  Roth,  181  Fed.  667,  104   C.  C.  A.  320,  33  L.R.A.(N.S.)  745  and 
C.  C.  A.  649,  31  L.R.A.(N.S.)   270;   note. 

In  re  Frazin,  183  Fed.  28,  105  C.  C.  13.  See  supra,  par.  335,  as  to  when 

A.   28,  33  L.R.A.(N.S.)    745;   In  re  an  assignment  through  bankruptcy  of 

Sherwood,  210  Fed.  754,  127  C.  C.  A.  the  lessee  is  a  breach  of  the  covenant 

304,  Ann.  Cas.  1916A  940.  against  assigning. 

Note:  33  L.R.A.(N.S.)  745.  14.  See  supra,  par.  361, 

See  supra,  par.  361,  as  to  the  posi-  15.  See  Bankbuptct,  vol.  3,  p.  230. 
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from  liability  for  future  accruing  rents,  and  if  the  principle  of  those 
coses  is  correct,  it  can  only  be  on  the  ground  that  the  term  is  ended 
by  the  lessee's  bankruptcy;  whereas  the  cases  taking  the  view  that 
the  liability  of  the  lessee  for  future  accruing  rents  is  not  discharged 
necessarily  uphold  the  principle  that  the  term  is  not  ended  by  the 
bankruptcy  of  the  lessee.^* 

622.  Destruction  of  or  Injury  to  Demised  Premises. — ^In  case  of  a 
demise  of  buildings  including  the  land,  the  destruction  of  the  building 
does  not  itself  terminate  the  lease,  and  if  the  lessor  should  enter  on 
the  demised  premises  and  rebuild  without  an  agreement  for  a  sur- 
render or  termination  of  the  lease,  the  tenant  will  have  the  right  to 
resume  possession  and  hold  the  premises  so  improved  for  the  balance 
of  the  term ;  ^'  and  as  is  heretofore  shown  the  destruction  of  buildings 
on  demised  premises  does  not,  according  to  the  common  law,  affect 
the  liability  of  the  tenant  for  rents  thereafter  accruing,  and  this 
could  not  be  so  if  the  lease  is  terminated.*®  On  the  other  hand  a  total 
destruction  of  the  demised  premises  terminates  a  term  for  years.** 
Thus  in  case  of  the  demise  of  rooms  or  apartments  in  a  building  this 
does  not  carry  any  direct  interest  in  the  soil  except  in  the  nature  of 
an  easement  appurtenant  to  the  part  of  the  building  demised,  and 
on  a  total  destruction  of  the  building  all  interest  of  the  lessee  ih  the 
part  demised  to  him  terminates  and  the  lease  comes  to  an  end ;  ^® 
and  therefore  where  the  lessor  rebuilds  on  the  site  of  the  old  build- 
ing tha  lessee  has  no  right  to  space  or  rooms  in  the  new  building 
comparing  relatively  in  location  to  those  demised  to  him,*  nor  would 
the  tenant  have  the  right  to  erect  a  temporary  building  on  the  site 
of  the  building  destroyed  and  continue  his  occupation,  though  he 
had  paid  rent  in  advance  for  his  rooms  or  apartment,  and  the  time 
for  which  the  rent  .was  so  paid  had  not  expired;  *  so  if  the  lessor 
enters  on  the  site  of  the  building  and  rebuilds  excluding  the  tenant 
there  is  nothing  on  which  the  tenant  can  base  a  claim  of  eviction.* 
If,  however,  in  case  of  a  lease  of  a  part  of  a  building,  the  building  is 
injured  merely  by  fire  or  other  casualty  leaving  the  part  demised 
still  capable  of  occupancy  though  in  a  damaged  condition,  the  term 

16.  In  re  Sherwood,  210  Fed.  754,  1.  Stockwell  v.  Hunter,  11  Mete. 
127  C.  0.  A.  304,  Ann.  Cas.  1916A  (Mass.)  448,  46  Am.  Dec.  220.  See 
940,  also  McMillan  v.  Solomon,  42  Ala.  356, 

17.  Smith  V.  Kerr,  108  N.  Y.  31,  15  94  Am.  Dec.  654. 

N.  E.  70,  2  A.  S.  R.  362.  Note :  9  Ann.  Cas.  108. 

18.  See  snpra,  par.  465  et  seq.  2.  Harrington   v.  Watson,   11  Ore. 

19.  McMillan  v.  Solomon,  42  Ala.  143,  3  Pac.  173,  50  Am.  Rep.  465.  See 
356,  94  Am.  Dec.  654.  also  McMillan  v.  Solomon,  42  Ala.  356, 

20.  See  supra,  par.  200,  as  to  the  in-  94  Am.  Dec.  654. 

terest  in  the  land  which  passes  under       3.  McMillan    v.    Solomon,    42    Ala. 

a  demise  of  a  building  or  apartments  356,  94  Am.  Dec.  654. 

therein. 
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ia  not  ended,  but  the  lessee  may  if  he  so  wills  still  occupy  it,  repair 
the  damage  and  restore  it  to  its  former  condition.* 

623.  Abandonment  of  Premises  by  Tenant. — ^A  tenant  is  not 
required  to  continue  in  the  actual  physical  possession  of  the  premises 
and  his  removal  therefrom  does  not  entitle  the  lessor,  in  the  absence 
of  some  provision  in  the  lease  giving  him  the  right,  to  enter  on  the 
premises  and  terminate  the  lease,  and  therefore  where  a  tenant  merely 
removes  from  the  premisef?,  the  landlord  is  not  authorized  to  re-enter 
and  put  another  tenant  in  possession,  and  if  he  does  so  the  first 
tenant  may  recover  the  possession.*  It  seems,  however,  if  the  tenant 
entirely  abandons  the  premises  without  any  intention  of  returning 
or  asserting  any  rights  under  the  lease,  that  then  the  right  to  posses- 
sion reverts  to  the  landlord  and  he  may  lawfully  enter.*  And  it 
seems  on  principle  that  such  an  abandonment  is  at  least  an  implied 
offer  to  surrender,  which  will  become  operative,  so  as  to  defeat  any 
future  claim  of  the  tenant  that  the  term  continued,  on  the  landlord's 
re-entry  into  possession.'  So  it  has  been  held  that  a  tenant  under 
a  cropping  lease  loses  all  claim  to  a  crop  which  he  has  planted,  where, 
without  fault  on  the  part  of  the  landlord,  he  repudiates  the  agree- 
ment, and  voluntarily  abandons  the  premises,  and  in  such  case,  the 
crop  becomes  a  part  of  the  land,  and  goes  with  it.®  The  question 
as  regards  the  landlord's  right  against  the  tenant  upon  the  latter's 
abandoning  the  premises  as  to  the  future  accruing  rents  has  been 
heretofore  discussed,  and  it  is  in  this  connection  that  the  effect  of 
his  abandonment  of  the  premises  usually  arises,  as  it  has  been  very 
seldom  that  a  tenant  who  has  abandoned  the  premises  seeks  to  claim 
a  continuance  of  his  term.* 

624.  General  Rights  of  Tenant  after  Termination  of  Lease. — Aa 
a  general  rule  the  expiration  or  termination  of  the  lease  terminates 
all  rights  of  the  lessee  in  the  premises;  it  then  becomes  his  duty  to 
surrender  the  possession  to  his  landlord,  who  may  treat  him  as  a 
trespasser  if  he  refuses  to  do  so.*®  And  if  the  outgoing  tenant  does 
not  remove  his  property  within  a  reasonable  time,  the  landlord  or 
any  subsequent  lessee  can  remove  it,  if  he  exercises  such  care  in  so 
doing  as  the  nature  of  the  property  demands,  and  if  he  leaves  it  in 

4.  Jones  v.  J.  W.  Fowler  Drug  Co.,  R.  584;  Warner  v.  Page,  4  Vt.  291,  24 
120  Ky.  157,  86  S.  W.  721,  9  Ann.  Am.  Dec.  607 j  Chancey  v.  Smith,  25 
Cas.  105.     See  also  Stockwell  v.  Hunt-  W.  Va.  404,  52  Am.  Rep.  217. 

€ir,  11  Mete.  (Mass.)  448,  45  Am.  Dec.  7.  See  infra,  par.  672  et  seq. 

220.  8.  Kiplingcr  v.  Green,  61  Mich.  340, 

Note :  9  Ann.  Cas.  108.  28  N.  W.  121,  1  A.  S.  R.  584. 

5.  Chancey  v.  Smith,  25  W.  Va.  404,  9.  See  supra,  par.  481  et  seq. 

52  Am.  Rep.  217.  10.  Low  v.  Elwell,  121  Mass.  309, 

6.  Schnisler  v.   Ames,   16   Ala.   73,  23  Am.  Rep.  272. 

50  Am.  Dec.  168;  Kiplingcr  v.  Green,       Note:  69  Am.  Dec.  508. 
61  Mich.  340,  28  N.  W.  121,  1  A.  S. 
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such  ^condition  that  the  tenant,  by  reasonable  diligence,  can  take  it 
uninjured;  and  in  such  case  the  landlord  is  not  bound  to  protect 
it  until  the  tenant  sees  fit  to  take  it  away.^^  On  the  other  hand  the 
landlord  must  exercise  this  right  in  a  reasonable  and  proper  manner, 
so  as  not  to  injure  the  property  unnecessarily,  and  he  will  render 
himself  liable  in  damages  to  the  tenant  if  he  does  not  do  so/*  and 
when  the  tenant's  property  which  remained  upon  the  premises  was 
injured  through  the  negligence  of  the  landlord's  servants  in  leaving 
turned  on  a  water  tap  while  remodeling  the  building,  it  has  been 
held  that  the  landlord  was  liable  for  such  injuries.*^  It  is  recognized 
that  a  tenant  after  the  expiration  of  his  lease  and  vacation  of  the 
premises  has  the  right  to  a  reasonable  ingress  to  remove  his  property.  ^^ 
Thus  he  has  a  reasonable  time  to  re-enter  and  remove  straw  which 
he  has  grown  on  the  premises.^^  In  so  far,  however,  aa  the  right 
to  remove  fixtures  is  concerned  this  right  must  be  exercised,  as  a 
general  rule,  during  the  term,  and  is  lost  if  not  exercised  befmre  the 
term  has  expired  and  the  tenant  has  quitted  the  possession.^^  As 
regards  other  personal  property,  however,  he  does  not  forfeit  it  by 
neglecting  to  remove  it,  even  within  a  reasonable  time  after  the 
expiration  of  the  lease.^^  If  the  tenant  abuses  or  exceeds  his  right 
of  ingress,  as  where  he  wrongfully  uses  personal  violence  to  the 
lessor,  he  becomes  a  trespasser  ab  initio  and  liable  to  the  lessor  as 
such.^^  In  case  of  a  tenancy  for  an  indefinite  time,  the  tenant  has^ 
SIR  elsewilere  shown,  the  right  to  emblements,  that  is,  the  right  to  the 
waygoing  crops  which  had  been  planted  before  the  termination  of 
the  lease  and  the  right  of  ingress  and  egress  for  the  purpose  of  culti- 
vating and  harvesting  them.^'  If  a  landlord  refuses  the  tenant 
the  right  of  entry  to  remove  his  property,  the  tenant  may  treat  such 
refusal  as  a  conversion.*^    By  giving  a  particular  name  to  a  building 

11.  Smith  V.  Boyle,  66  Neb.  823,  92  N.  W.  1018,  103  A.  S.  R.  745.  As  to 
N.  W.  1018,  103  A.  S.  R.  745;  Whit-  the  general  right  of  a  tenant  to  re- 
ney  v.  Swett,  22  N.  H.  10,  53  Am.  Dec.  move  manure  and  straw,  see  sirpra, 
228.  par.  249  et  seq. 

12.  Whitney  v.  Swett,  22  N.  H.  10,  16.  See  Fixtcbes,  vol  11,  p.  1071 
53  Am.  Dec.  228.  et  seq. 

13.  Seivert  v.  Brookfield,  35  Can.  17.  Smith  v.  Boyle,  66  Neb.  823,  92 
Sup.  Ct.  494,  2  Ann.  Cas.  646.  N.  W.  1018,  103  A.  S.  R.  745. 

14.  Smith  V.  Bo  vie,  66  Neb.  823,  92  18.  Daniels  v.  Brown,  34  N.  H. 
N.  W.  1018,  103  a".  S.  R.  745;  Daniels  454,  69  Am.  Dec.  605,  overruled  on 
V.  Brown,  34  N.  H.  454,  69  Am.  Dec.  another  point  by  Pickering  v.  Moore, 
505,  overruled  on  another  point  by  67  N.  H.  533,  32  Atl.  828,  68  A.  S.  B. 
Pickering  v.  Moore,  67  N.  H.  533,  32  695,  31  L.R.A.  698. 

Atl.  828,  68  A.  S.  R.  695,  31  L.R.A.  19.  See  Chops,  vol.  8,  pp.  362-364. 

698.    See  also  White  v.  Elwell,  48  Me.  20.  Smith  v.  Boyle,  66  Neb.  823,  92 

360,  77  Am.  Dec.  231.  N.  W.  1018,  103  A.  S.  R.  745.     See 

Note:  GO  Am.  Dec.  508.  Trover,  as  to  what  constitutes  a  con- 

15.  Smith  V.  Bovle,  66  Neb.  823,  92  version  generally. 
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as  a  sign  of  a  hotel  business,  a  tenant  does  not  thereby  make  the 
name  a  fixture  to  the  building,  and  the  property  of  the  landlord 
upon  the  expiration  of  the  lease.* 

Option  to  Terminate  Lease 

625.  In  General. — Leases  frequently  contain  provisions  giving  an 
option  or  privilege  to  the  parties  or  one  of  them  to  terminate  thjB 
lease  either  at  wiU  or  on  the  happening  of  some  contingency ;  *  and 
this  privilege  may  be  conferred  by  implication  from  other  pro- 
visions as  well  as  by  express  terms,*  but  the  reservation  of  an  option 
to  terminate  a  written  lease  cannot  rest  on  an  oral  contemporaneous 
agreement,  and  oral  testimony  is  not  admissible  to  show  such  an 
agreement  at  the  time  the  lease  was  made, -as  that  would  vary  the 
terms  of  the  written  lease  by  oral  testimony.*  The  right  to  terminate 
the  lease  upon  the  happening  of  a  certain  contingency  may  be 
waived,  and  where  this  right  is  given  to  the  lessee  upon  the  destruc- 
tion of  or  injury  to  the  premises,  his  continued  possession  has 
frequently  been  held  a  waiver.*  Unless  the  lease  so  provides,  no 
particular  form  or  mode  of  surrender  is  required  of  a  lessee  who 
exercises  an  option  to  terminate  the  lease.^ 

626.  General  Construction  of  Provision. — ^It  seems  to  be  the  rule 
that  an  option  to  terminate  a  lease  will  not  be  strictly  construed,'  and 
where  an  option  given  to  one  or  to  both  parties  to  terminate  a  lease 
is  ambiguous,  it  may  be  affected  by  the  well  established  principle  of 
construction  that  where  a  grant  is  doubtful  it  will  be  construed  in 
favor  of  the  grantee.^  The  question  has  sometimes  arisen  as  to  the 
nature  of  a  provision  in  a  lease  for  its  termination,  that  is,  whether 
it  is  in  the  nature  of  a  condition  subsequent  or  a  conditional  limita- 
tion ipso  facto  terminating  the  lease.  The  tendency  of  the  courts 
in  this  regard  is  so  to  construe  the  lease  as  to  reach  a  just  and 

1.  Vonderbank  v.   Schmidt,  44  La.  ity  for  rent  in  case  of  injury  to  or 
Anfl.  264,  11   So.   616,   32  A.   S.  R.  destruction  of  demised  buildings. 
336,   15   L.R.A.   462   and   note.     See  3.  Note:  L.R.A.1915C  235. 
generally,  Good  Will,  vol.  12,  p.  986.  4.  Note:  L.R.A.1915C  235.    See  su- 
See  also  Trademarks,  Trade  Names  pra,  par.  189,  as  to  the  admissibility 
AND  Unfahi  Competition.  of  oral  evidence  to  vary  written  leases 

2.  Hendry  v.  Squier,  126  Ind.  19,  generally. 

25  N.  E.  830,  9  L.R.A.  798;  May  v.  5.  Tvson  v.  Weil,  169  Ala.  558,  53 

Rice,  108  Mass.  160, 11  Am.  Rep.  328;  So.    912,    Ann.    Cas.    1912B    350,    34 

Zule  V.  Zule,  24  Wend.  (N.  Y.)  76,  35  L.R.A.(N.S.)  309. 

Am.  Dec.  600.  Note:  Ann.  Cas.  1913A  1099.  • 

Notes:  L.R.A.1915C  234;  Ann.  Cas.  6.  Note:  Ann.  Cas.  1916B  314. 

1913 A  1095 ;  Ann.  Cas.  1916B  306  et  7.  Note :  Ann.  Cas.  1916B  306. 

seq.  8.  Note :  Ann.  Cas.  1916B  306.     See 

See  in  this  connection,  supra,  par.  supra,  par.  188,  as  to  construing  leases 

472  et  seq.,  as  to  provisions  in  leases  favorably  to  the  lessee  generally, 
for  the  cessation  of  the  tenant's  liabil- 
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equitable  settlement  of  the  rights  of  the  parties.*  And  while  undoubt^ 
edly  a  provision  may  be  such  aa  to  permit  the  tenant  to  claim  that 
a  sale  by  the  lessor  terminated  the  leitse,  the  courts,  as  a  general  rule, 
have  considered  the  provision  in  the  nature  of  a  condition  subsequent 
for  the  benefit  of  the  lessor  which  can  be  waived  by  him  and  have 
held  the  lessee  upon  such  waiver  liable  for  the  future  accruing  rents ; 
otherwise  the  provision  would  confer  no  rights  upon  the  lessor  greater 
than  his  common  law  right  to  sell  the  premises  subject  to  the  lease.*® 
Where  a  lease  contained  a  provision  that  if  the  premises  are  sold  by 
the  lessee  it  shall  cease  and  come  to  an  end*  provided  the  lessor  pay 
for  the  improvements  made  by  the  tenant,  their  value  to  be  estimated 
by  appraisers,  if  the  parties  cannot  agree  thereon,  it  has  been  held 
that  the  provision  as  to  payment  for  improvements  is  a  condition 
precedent  to  the  termination  of  the  lease,  and  therefore  the  lease 
does  not  terminate  ipso  facto  upon  the  sale  so  as  to  relieve  the  tenant 
from  liability  for  subsequently  accruing  rents.*^  On  the  other  hand, 
when  a  farm  lease  provided  that;  if  the  lessor  sells  the  farm  and 
gives  notice  to  the  lessee  that  he  desires  to  give  possession  to  the 
purchaser,  the  lessee  shall  forthwith  vacate  "upon  the  payment  to 

of  $ per  acre''  for  plowing  newly  made  before 

the  notice  is  given,  it  was  held  that  parol  evidence  of  the  circumstances 
at  the  time  of  the  letting  was  admissible  to  explain  the  ambiguity; 
and  where  it  was  thus  shown  that  at  the  time  of  the  letting  there  was 
about  the  same  amount  of  land  plowed  as  at  the  time  of  the  notice  to 
quit,  a  verdict  that  no  compensation  could  be  demanded  for  such 
plowing  by  the  lessee  before  he  was  required  to  vacate  would  not  be 
disturbed.^*  And  where  premises  were  leased  to  be  used  for  hotel  and 
saloon  purposes  and  the  lease  provided  that  on  the  lessor's  failure, 
to  furnish  and  secure  bondsmen  for  the  tenant  as  a  retail  liquor 
dealer,  the  lease  should  become  void,  it  was  held  that  the  adoption 
of  a  local  option  law  rendering  the  sale  of  liquor  on  the  premises 
unlawful  is  within  the  contingency  contemplated  and  terminates  the 
lease  so  as  to  relieve  the  tenant  from  liability  for  subsequent  rents.^' 
Under  a  provision  that  possession  of  any  portion  of  the  premises  may 

9.  Notes:  L.R.A.1915C  230;  Aiin.  13.  Hooper  v.  Mueller,  158  Mich. 
Cas.  1916B  307.  595,  123  N.  W.  24,  133  A.  S.  R.  399. 

10.  Notes :  L.R. A.1915C  236 ;  Ann.  The  general  view,  hoVever,  is  that  when 
Cas.  1916B  307.  premises  are  leased   for  saloon  pur- 

11.  Diepenbrock  v.  Luiz,  159  Cal.  poses  but  the  tenant's  nse  of  the  prem- 
716,  115  Pac.  743,  Ann.  Cas.  1912C  ises  is  not  restricted  to  such  use  alone, 
1084  and  note,  L.R.A.1915C  234  and  the  subsequent  adoption  of  a  local  op- 
note,  tion  or  prohibition  law  does  not  ter- 

12.  Johnson  v.  Carlin,  121  Minn,  minate  the  leaae  and  relieve  the  tenant 
176,  141  N.  W.  4,  Ann.  Caa.  1914C  from  liability  for  subsequently  accm- 
705.  ing  rents.    See  supra,  par.  235  et  seq. 
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be  resumed  by  the  lessor^  it  is  generally  held  that  possession  of  the 
entire  premises  may  be  taken,  thus  entirely  terminating  the  lease.^^ 

627.  Provision  for  Termination  in  Case  of  Sale  or  Rebuilding. — 
Where  a  lease  provides  for  its  termination  upon  a  sale  of  the  premises 
by  the  lessor,  it  is  essential  that  the  sale  be  bona  fide ;  the  lessee  may 
defend  against  any  action  based  upon  the  theory  that  the  lease  is 
or  can  be  terminated  by  a  sale,  by  proving  that  the  sale  was  merely 
a  colorable  sale;  i.  e.,  merely  a  formal  transfer,  with  no  bona  fide 
intent  to  transfer  the  lessor's  estate,  made  merely  for  the  purpose  of 
terminating  the  lease;  **  but  the  motive  actuating  the  lessor  in  making 
a  bona  fide  sale  does  not  affect  the  question  as  to  the  termination  of 
the  lease,  and  he  may  make  a  bona  fide  'sale  for  the  express  purpose 
of  terminating  the  lease,**  and  if  the  sale  is  bona  fide,  the  fact  that 
the  purchaser  was  the  lessor's  wife  will  not  make  it  colorable,  but  is  to 
be  considered  along  with  other  facts  as  evidence  upon  the  question 
of  good  faith  in  the  sale.*'  The  question  as  to  whether  or  not  the 
sale  was  bona  fide  is  one  of  fact  for  the  jury  upon  the  evidence.** 
To  constitute  a  "sale"  of  the  premises,  it  is  not  necessary  if  there 
has  been  a  bona  fide  sale  that  a  conveyance  should  also  have  been 
executed.**  And  an  agreement  for  a  sale  of  the  premises  by  the 
lessor,  although  oral,  and  therefore  within  the  statute  of  frauds,  has 
been  held  a  "disposition"  of  the  premises  within  the  meaning  of  a 
clause  providing  that  in  the  event  of  the  lessor  disposing  of  the 
demised  premises,  the  lessees  will  vacate  the  premises,  at  least  to  the 
extent  that  the  lessor,  who  gave  the  required  notice  in  good  faith, 
cannot  be  held  liable  for  damages  caused  to  the  lessee,  who  acted 
upon  the  notice  and  vacated  the  premises,  either  upon  the  tlieory 
that  the  damages  were  caused  by  false  representations  of  the  lessor, 
or  on  the  theory  that  there  was  a  breach  of  the  covenant  for  quiet 
enjoyment.®*  But  it  seems  that  a  provision  authorizing  the  lessor 
to  terminate  the  lease  in  case  he  should  sell  or  convey  the  premises 
does  not  authorize  a  termination  where  the  lessor  grants  a  second 
lease  for  a  long  term  of  years.*  The  fact  of  a  sale  as  distinguished 
from  the  terms  of  the  sale  may  be  proven  by  parol  evidence ;  it  is  not 
necessary  to  introduce  in  evidence  the  contract  of  sale.®  Under  a 
provision  authorizing  the  lessor  to  terminate  the  lease  in  case  he 

14.  Note :  Ann.  Cas.  1916B  308.  108  III.  528,  48  Am.  Rep.  560. 

15.  Notes:  L.R.1.1915C  240;  Ann.       20.  Note:  L.R.A.1915C  243. 

Cas.  1916B  311.  1.  Nicolopole  v.  Love,  39  App.  Cas. 

16.  Notes:  L.R.A.1915C  240;  Ann.  (D.  C.)  343,  47  L.R.A.(N.S.)  949. 
Cas.  1916B  307.  2.  Johnson    v.    Carlin,    121    Minn. 

17.  Note:  L.R.A.1915C  241.  176,  141  N.  W.  4,  Ann.  Cas.  1914C 

18.  Note:  L.R.A.1915C   241.  705. 

19.  Johnson   v.    Carlin,   121   Minn.  Note:  Ann.  Cas.  1914C  708. 

176,  141  N.  W.  4,  Ann.  Cas.  1914C       See  generally,  Evidence,  vol.  10,  p. 
705.    8e  also  Sutherland  v.  Goodnow,   903  et  seq. 
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desires  to  rebuild  or  should  want  the  premises  for  rebuilding,  the 
lessor  to  avail  himself  of  such  provision  must  act  in  good  faith,  that 
is,  there  must  be  a  bona  fide  desire  or  intention  to  rebuild.^  Where 
the  provision  is  for  a  termination  of  the  lease  by  the  lessor  if  he 
shall  tecu*  or  desire  to  tear  down  to  rebuild  the  building  in  which 
the  demised  premises  are  situated,  it  has  been  held  to  authorize  a 
termination  only  when  the  lessor  himself  tears  down  or  desires  to 
tear  down  to  rebuild  and  does  not  apply  to  the  case  where  the  lessor 
lets  the  entire  building  for  a  long  term  of  years  under  a  lease  which 
provides  that  the  lessee  shall  tear  down  and  rebuild  the  building.^ 

628.  Exercise  of  Option  Generally. — ^When  a  party  is  given  an 
option  without  restriction  to  terminate  the  lease  or  a  right  to  termi- 
nate it  on  the  happening  of  a  contingency,  he  may  exercise  tlie  option 
without  restriction  in  the  one  case,  or  in  the  other  on  the  happening 
of  the  contingency;  and  it  seems  that  the  motive  inducing  him  to 
exercise  the  option  cannot  be  inquired  into.*  In  the  exercise  of  the 
option  the  terms  and  conditions  of  the  provision  must  be  complied 
with,*  and  the  party  claiming  a  termination  must  allege  and  prove 
the  existence  of  the  specified  conditions  and  his  compliance  there- 
with.' But  whether  a  condition  attached  to  the  right  of  a  party  to 
terminate  a  lease  will  be  construed  as  a  condition  precedent  or  subse- 
quent depends  on  the  fair  intention  of  the  parties  as  collected  from 
the  terms  of  the  instrument.®  The  option  cannot  be  exercised  at 
any  other  time  than  that  permitted  by  its  terms ;  •  and  it  has  been 
held  that  where  a  lessee  is  given  in  general  terms  the  privilege  of 
terminating  the  lease  upon  the  happening  of  a  contingency,  such  as 
the  inability  to  secure  within  a  specified  time  the  consent  of  the 
municipality  to  the  making  of  an  improvement,  that  he  has  not  the 
right  to  exercise  the  privilege  at  any  time  after  the  happening  of 
the  contingency  and  before  the  expiration  of  the  term,  but  must  do 
so  within  a  reasonable  time  after  he  has  been  notified  by  the  lessor 
of  the  inability  to  obtain  the  consent  of  the  municipality  and  re- 

3.  Notes:     47     L.R.A.(N.S.)     949;    (N.S.)  174;  Cadby  v.  Martinez,  11  Ad. 
Ann.  Cas.  1916B  311.  &  El.  720,  39  E.  C.  L.  211,  3  Per.  & 

4.  Nicolopole  v.  Love,  39  App.  Cas.  Dav.  386,  15  Eng.  Rul.  Cas.  668. 

(D.  C.)  343,  47  L.R.A.(N.S.)  949.  Notes:  47  L.R.A.(N.S.)  949;  L.R.A. 

Note:  47  L.R.A. (N.S.)  949.  1916C  242;  Ann.  Cas.  1916B  310. 

5.  Note:  Ann.  Cas.  1916B  307.  7.  Kuhlman   v.    William    J.    Lemp 

6.  Nicolopole  v.  Love,  39  App.  Cas.   Brewing  Co.,  87  Neb.  72,  126  N.  W. 
(D.   C.)    343,  47   L.R.A.(N.S.)    949;   1083,  29  L.R.A.(N.S.)  174. 
McCroskey  v.  Hamilton,  108  Ga.  640,       8.  Diepenbrock  v.  Luiz,  159  Cal.  716, 
34  S.  E.  Ill,  76  A.  S.  R.  79 ;  Hendry   116  Pac.  743,  Ann.  Cas.  1912C  1084, 
V.  Squier,  126  Md.  19,  25  N.  E.  830,  9   L.R.A.1915C  234;  CahUl  v.  Eastman, 
L.R.A.  798;  May  v.  Rice,  108  Mass.   18  Minn.  324,  10  Am.  Rep.  184. 
150,  11  Am.  Rep.  328;  Knhlman  v.       Note:  Ann.  Cas.  1916B  311. 
William   J.    Lemp    Brewing    Co.,   87       9.  Note:  Ann.  Cas.  1916B  313, 
Neb.  72,  126  N.  W.   1083,  29  L.R.A. 
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quested  to  determine  whether  he  will  exercise  the  privilege  or  not, 
and  if  he  fails  to  notify  the  lessor  as  to  what  he  will  .do,  after  such 
notice  and  request,  he  can  be  held  for  the  full  term  of  the  lease.^® 
A  party  exercising  an  option  to  terminate  a  lease  renders  himself 
liable  for  the  payment  of  ^y  compensation  which  may  be  provided 
for.i^  And  where  a  lessor  has  by  due  notice  exercised  his  privilege 
to  terminate  the  lea^e,  which  provides  that  on  the  exercise  of  such 
privilege  he  shall  pay  a  certain  bonus  to  the  lessee,  it  has  been  held 
that  the  lessee  becomes  absolutely  entitled  to  the  payment  of  the 
specified  bonus,  on  the  lessor's  exercise  of  such  privilege,  and  the  lessor 
cannot  by  any  attempted  revocation,  even  before  the  time  has  expired 
for  the  lessee  to  quit  the  possession,  relieve  himself  from  liability.^* 
Frequently  the  option  is  granted  with  the  intention  of  its  being 
exercised  at  the  end  of  a  specified  period  of  the  tenancy,  such  as  a 
month,  quarter  or  a  year  and  when  such  intention  is  manifest,  the 
option  must  be  exercised  in  relation  thereto.^*  The  option  may, 
however,  authorize  the  termination  of  ihe  lease  at  any  time  irrespective 
of  the  rental  periods.^*  Thus,  under  a  provision  that  either  party 
may  terminate  the  lease  by  giving  one  month's  notice  to  the  otlier, 
it  has  been  held  that  the  required  notice  may  be  given  at  any  time 
so  as  to  terminate  the  lease  at  the  expiration  of  one  month  therefrom, 
without  regard  to  the  stated  periods  when  the  rent  is  payable.** 

629.  Notice  of  Termination. — While 'a  requirement  as  to  notice  of 
the  exercise  of  the  option  may  be  waived,**  yet  unless  there  is  a 
waiver  the  requirement  must  be  complied  with;  *'  what  is  a  sufficient 
service  of  notice  of  an  intention  to  exercise  an  option  to  terminate 
a  lease  depends  largely  on  the  provisions  of  the  lease.*®  Where 
written  notice  is  required,  it  must,  as  a  general  rule,  be  actually 
received  by  the  lessor,  and  therefore,  where  the  notice  was  dropped 
in  the  letter  box  while  he  is  absent  from  his  office,  the  date  or  time 
thereof  is  determined  by  the  time  the  lessor  actually  received  it.** 
Notice  by  mail,  if  actually  received,  is  a  sufficient  compliance  with 
a  requirement  for  written  notice,  though  a  statutory  notice  is  required 

10.  Pacific   Warehouse   Co.   v.   Mc-       14.  Note:  Ann.  Cas.  1916B  314. 
Kenzie-Hunt    Paper    Co.,    80    Wash.    .  15.  May  v.  Rice,  108  Mass.  150,  11 
489,  141  Pac.  1147,  Ann.  Cas.  1916B   Am.  liep.  328. 

303.  Note:  Ann.  Cas.  1916B  314. 

11.  Note:  Ann.  Cas.  1916B  308.  16.  Note:  Ann.  Cas.  1916B  313. 

12.  Wisner  v.  Richards,  62  Wash.  17.  Hendry  v.  Squier,  126  Ind.  19, 
429,  113  Pac.  1090,  Ann.  Cas.  1912D  25  N.  E.  830,  9  L.R.A.  798;  Cadby  v, 
160.  Martinez,   11  Ad.  &  El.  720,  39   E, 

18.  Anderson  v.  Critcher,  11  Gill  &   C.  L.  211,  3  Per.  &  Dav.  386, 15  Eng. 
J.  (Md.)  450,  37  Am.  Dec  72;  Cadby  Rul.  Gas.  568. 
V.   Martinez,   11  Ad.   &    i^l.   720,   39       Note:  Ann.  Cas.  1916B  312. 
E.  C.  L.  211,  3  Per.  &  Dav.  386,  15       18.  Note :  Ann.  Cas.  1916B  312. 
Eng.  Rul.  Cas.  568  and  note.  19.  May  v.  Rice,  108  Mass.  160,  11 

Note:  Ann.  Cas.  1916B  313.  Am.  Rep.  328. 
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to  be  served  personally.**  Where  there  has  been  an  actual  sale  it 
is  held  that  the  lessor's  grantee  is  a  proper  person  to  give  the  required 
notice  though  a  notice  in  the  name  of  the  lessor  will  also  be  good.^ 
While  the  required  notice  of  the  lessor's  election  may  be  given  by 
his  authorized  agent,  still  the  authority  to  do  so  must  exist  at  the  time 
it  is  given ;  the  lessor  cannot  by  a  rati^cation  render  effectual  a  notice 
given  by  an  unauthorized  agent;  the  reason  for  this  is  that  the 
tenant  must  act  upon  the  notice  at  the  time  it  is  given,  and  it  must, 
therefore,  at  that  time,  be  such  a  notice  as  he  can  act  upon  with 
security;  and  if  authority  by  relation  were  sufficient,  the  tenant  will 
be  subjected  to  the  injustice  of  being  left  in  doubt  as  to  his  action 
until  the  ratification  or  disavowal  of  the  principal.*  The  rule  seems 
to  be  that  a  notice  is  not  construed  strictly,  it  being  sufficient  if  the 
intention  of  the  party  to  exercise  the  option  is  fairly  communicated ;  • 
and  it  is  generally  held  that  the  use  of  the  expresssion  "as  provided 
for  in  the  lease,"  or  similar  words,  in  connection  with  a  notice  is 
sufficient  to  show  that  it  is  designed  as  an  exercise  of  the  reserved 
option.*  And  where  the  provision  for  the  termination  of  the  lease  by 
the  lessor  on  a  specified  notice  also  requires  the  payment  of  a  bonus 
to  the  lessee  on  the  vacation  of  the  premises,  the  payment  need  not 
accompany  the  notice  to  render  it  effectual.*  The  notice  must  be 
given  in  advance  for  the  required  length  of  time,  though  there  seems 
to  be  some  conflict  as  to  whether  in  the  computation  of  time  the  day 
of  service  of  notice  is  to  be  reckoned.*  In  case  of  a  lease  to  colessees 
as  in  case  of  a  lease  to  a  partnership,  service  of  notice  on  one  is  held 
sufficient.' 

630.  By  and  against  Whom  Option  May  Be  Exercised. — Where 
one  party  to  a  lease  has  an  option  to  terminate  it  the  other  party 
cannot  exercise  the  option.  In  such  a  case  the  common  law  rule  that 
an  estate  at  the  will  of  one  party  is  equally  at  the  will  of  the  other 
is  without  application  to  a  lease  for  a  defined  and  permissible  term, 
but  which  reserves  to  one  of  the  parties  an  option  to  terminate  it 
before  the  expiration  of  the  term.®  But  it  is  generally  held  that  where 
the  duration  of  a  lease  is  left  optional,  without  saying  at  whose 
option,  the  lessee  alone  has  the  option  of  determining  it.*  Likewise 
it  is  held  that  the  benefit  of  such  an  option  in  the  lessor  ordinarily 
runs  with  the  reversion  and  may  be  enforced  by  the  lessor's  transferee 

20.  Note:  Ann.  Cas.  1916B  312.  429,  113  Pac.  1090,  Ann.  Cas.  1912D 

1.  Notes:    L.B.A.1916C   241;    Ann.   160. 

Cas.   1916B  309.  6.  Note :  Ann.  Cas.  1916B  312. 

2.  McCroskey  v.  Hamilton,  108  Ga.  7.  Note:  Ann.  Cas.  1916B  312. 
640,  34  S.  E.  Ill,  75  A.  S.  R.  79.  8.  Note :  Ann.  Cas.  1916B  308.    As 

3.  Note:  Ann.  Cas.  1916B  312.  to  tenancies  at  will  generally,  see  su- 

4.  Note :  Ann.  Cas.  1916B  312.  pra,  par.  91. 

6.  Wisner   v.    Richards,  ♦62    Wash.       9.  Note:  Ann.  Cas.  1916B  308. 
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or  grantee.^^  A  provision  authorizing  the  lessor  to  terminate  the 
lease  on  the  happening  of  some  contingency  such  as  a  sale  of  the 
premises  is  in  the  nature  of  a  covenant  the  hurden  of  which  runs 
with  the  term  and  therefore  may  be  enforced  against  an  assignee  of 
the  term.*^  Also  the  benefit  of  a  provision  authorizing  the  lessee  to 
terminate  the  lease  runs  with  the  leasehold  and  may  be  exercised  as  a 
general  rule  by  the  lessee's  assignee,  and  after  an  assignment  the 
original  lessee  cannot  without  the  consent  of  his  assignee  exercise  the 
option.^* 

XXV.    FORPEITURB 

Oeneral  Principles 

631.  Disclaimer  of  Landlord's  Title. — ^It  is  the  general  rule,  estab- 
lished from  an  early  date,  that  the  tenant's  disclaimer  of  his  land- 
lord's title,  and  claiming  to  hold  for  himself  or  another,*  works  a 
forfeiture  of  his  term,  and  the  landlord,  at  his  election,  may  treat 
him  as  a  trespasser,  and  eject  him  without  a  notice  to  quit.^'  So, 
when  a  tenant,  sued  for  possession,  denies  that  he  is  the  lessor's  tenant, 
he  thus  puts  himself  broadly  in  hostility  to  the  right  of  the  lessor, 
and  the  latter  need  not  prove  that  the  term  has  ended,  or  that  he 
made  a  demand  for  possession.**  At  common  law  a  conveyance  in 
fee  of  the  premises  by  a  tenant  for  a  term  of  years  is  such  a  dis- 
claimer of  the  lessor's  title  and  fraud  upon  him  as  will  entitle  him 
immediately  to  recover  the  possession ;  *•  and  this  is  the  basis  for  the 
general  rule  that  the  possession  of  one  claiming  through  a  tenant 
under  a  conveyance  of  the  fee,  knowledge  of  which  is  brought  home 
to  the  lessor,  is  deemed  adverse  to  the  lessor,  and  starts  the  statute.^ 
of  limitations  running  in  favor  of  such  a  grantee.  *•  Where  there 
has  been  a  transfer  of  the  original  lessor's  reversion,  the  mere  refusal 
of  the  tenant  to  pay  rent,  stating  as  his  reason  a  bona  fide  doubt  as 
to  the  validity  of  the  transferee's  title,  is  not  such  a  disclaimer  of 
the  transferee's  title  as  will  operate  as  a  forfeiture  of  the  term.*' 

10.  Notes:  47  L.R.A.(N.S.)  950;  v.  Harper,  6  Yerg.  (Tenn.)  280,  27 
L.R.A.1915C  221,  235,  241;  Ann.  Cas.   Am.  Dec.  462. 

1916B  309.  14.  Springs  v.    Schenck,  99   N.   C. 

11.  Notes:  L.R.A.1915C  234;  Ann.  551,  6  S.  E.  405,  6  A.  S.  R.  552. 
Cas.  1916B  308.  15.  Wadsworthville  Poor  School  ▼. 

12.  Note:  Ann.  Cas.  1916B  309.  Jennings,  40  S.  C.  168,  18  S.  E.  257, 

13.  Walden  v.  Bodley,  14  Pet.  156,  891,  42  A.  S.  R.  864.  As  to  the  effect 
10  U.  S.  (L.  ed.)  398;  Merryman  v.  of  a  deed  purporting  to  convey  a 
Bourne,  9  Wall.  592,  19  U.  S.  (L.  ed.)  greater  estate  than  the  grantor  has, 
683 ;  Tillotson  v.  Doe,  5  Ala.  407,  39  see  Deeds,  vol.  8,  p.  1053. 

Am.   Dec.   330;   Wadsworthville  Poor       16.  See  supra,  par.  160. 
Scliool  V.  Jennings,  40  S.  C.  168,  18       17.  Streit  v.  Fay,  230  III  319,  82 
S.  E.  257,  891,  42  A.  S.  R.  854;  Duke    N.  E.  648, 120  A.  S.  R.  304. 
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632.  Commission  of  Waste. — The  statute  of  Gloucester  (6  Edw.  I, 
c.  5),  which  has  been  either  re-enacted  in  this  country  or  adopted  as 
of  force  here,  provides  that  the  commission  of  waste  upon  the  premises 
works  a  forfeiture  of  the  estate  of  the  lessee  in  the  part  of  the  demised 
premises  in  which  the  waste  is  committed.^*  But  it  has  been  held 
that  to  gravel  a  leased  right  of  way  for  a  logging  road  when  the 
agreement  is  to  timber  it  is  not  such  waste  as  will  authorize  a  cancel- 
lation of  the  lease,  if  the  rental  value  of  the  land  has  not  been  impaired 
thereby  nor  the  fee  materially  affected,  and  the  lessee  has  benefited 
the  property  by  draining  it,  and  can  be  compelled  to  remove  the 
gravel  or  respond  in  damages  at  the  expiration  of  the  lease.^* 

633.  Breach  of  Covenants  Generally. — ^It  is  the  general  rule  that 
the  breach  by  the  lessee  of  the  covenantg  or  stipulations  on  his  part 
contained  in  the  lease  does  not  work  a  forfeiture  of  the  term  in  the 
absence  of  an  express  proviso  to  that  eflFect  in  the  lease,  the  lessor's 
remedy  being  by  way  of  a  claim  for  damages ;  *®  and  this  includes 
in  case  of  a  lease  of  farming  lands  a  breach  of  the  covenant  to  work 
or  cultivate  the  land  in  a  husband  like  manned;  *  and  the  same  has* 
been  held  true  as  to  a  mining  lease,  including  gas  and  oil  leases^ 
as  regards  the  failure  to  exploit  the  lands,  where  the  full  considera- 
tion for  the  lease  was  paid  in  advance,  as  where  the  lessee  was  a  cor- 
poration and  the  consideration  was  a  certain  amount  of  its  stock.- 
The  parties  to  a  lease  for  a  term  of  years  may,  however,  lawfully 
provide  for  its  forfeiture  for  the  breach  of  the  lessee's  covenants  or 
the  conditions  contained  therein,  and  while  the  courts  are  said  to 
abhor  forfeitures  they  will  not  hesitate  to  give  effect  to  such  pro- 
visions when  clearly  provided  for  by  the  parties;  •  and  this  is  equally 
ti'ue  as  regards  leases  in  fee.*  It  is  generally  held  that  where  the 
lessor  is  himself  a  tenant  for  years  and  executes  a  sublease  which 

18.  Abel  V.  Wuesten,  141  Ky.  766,  20  Atl.  934,  U  L.R.A.  236. 
133  S.  W.  774,  143  Ky.  513,  136  S.       Note:  127  A.  S.  R.  86. 

W.  867,  Ann.  Cas.  1912C  389.  1.  Hanaw  v.  Bailey,  83  Mich.  24,  46 

Note:  20  A.  S.  B.  835.  N.  W.  1039,  9  L.R.A.  801.    As  to  tbe 

See  generally,  Waste.  general  duty  of  a  tenant  with  respect 

19.  Northcraft  v.  Blumauer,  53  to  the  cultivation  of  lands,  see  supra, 
Wash.  243,  101  Pac.  871,  132  A.  S.  R.  par.  248  et  seq. 

1071.  2.  Chandler  v.  Hart,  161  Cal.  405, 

20.  Famum  v.  Hefner,  79  Cal.  575,  119  Pac.  516,  Ann.  Cas.  1913B  1094. 
21  Pac.  955,  12  A.  S.  R.  174;  Chand-  See  infra,  par.  638,  as  to  the  rescission 
ler  Y.  Hart,  161  Cal.  405,  119  Pac  and  cancellation  of  a  mining  lease 
516,  Ann.  Cas.  1913B  1094;  Deuecke  when  rent  received  is  a  royalty,  for 
V.  Miller.  142  la.  486,  119  N.  W.  380,  failure  to  exploit  the  lands. 

19  Ann.  Cas.  949;  Bumes  v.  McCub-  8.  Wheeler  v.  Earle,  5  Cush.  (Mass.) 

bin,  3  Kan.  221,  87  Am.  Dec.  468;  31,  51  Am.  Dec.  41. 

Hanaw  v.  Bailey,  83  Mich.  24,  46  N.  4.  Arms  v.  Burt,  1  Vt.  303,  18  Am. 

W.  1039,  9  L.R.A.  801;  Spear  v.  Ful-  Dec.  680. 

ler,  8  N.  H.  174,  28  Am.  Dec.  391;  Notes:  57  Am.  Dec.  497;  127  A.  S. 

Thompson  v.  Christie,  138  Pa.  St.  230.  R.  84  et  seq. 
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as  between  the  sublessee  and  the  original  lessor-  amounts  to  an  assign- 
ment, he  may  nevertheless  reserve  a  valid  power  of  re-entry  in  case 
of  the  failure  of  the  sublessee  to  perform  his  agreements.'  Oral  evi- 
dence is  not  admissible  to  add  to  a  written  lease  a  contemporaneous 
provision  f9r  a  forfeiture  for  breach  of  the  lessee's  agreements.*  If 
the  lessor  consents  to  acts  of  the  lessee  which  otherwise  would  con- 
stitute ground  for  a  forfeiture,  he  will  not  be  permitted  to  enforce  a 
forfeiture;  this  is  manifestly  so  because  there  is  in  such  a  case  no 
breach  by  the  lessee  and  is  true  though  the  lease  be  iinder  seal  and 
the  lessor's  consent  is  oral,  and  even  though  the  lease  requires  the 
written  consent  of  the  lessor  to  validate  the  acts  of  the  lessee.' 

634.  General  Construction  of  Forfeittire  Clauses. — Both  courts  of 
law  and  equity  have  always  strictly  construed  provisions  for  for- 
feitures in  ordinary  leases,^  but  when  the  parties  have  made  express 
stipulations,  which  will  admit  of  but  one  interpretation,  not  to  give 
effect  to  them  would  be  making  a  new  contract  for  the  parties,  instead 
of  construing  that  which  they  have  made  for  themselves.  Thus 
where  a  lease  of  a  farm  of  two  hundred  and  forty-eight  acres  con- 
tained a  provision  for  forfeiture  in  case  the  lessee  permitted  more 
than  one  family  to  each  one  hundred  acres  to  occupy  the  land,  it 
was  held  that  a  forfeiture  was  incurred  when  the  lessee  permitted  more 
than  two  families  to  occupy.*  In  the  case  of  leases  of  lands  for 
mining  purposes,  including  gas  and  oil  leases,  where  the  rent  reserved 
is  a  royalty  the  courts  not  only  do  nat  hesitate  but  in  fact  seem  to 
look  with  favor  upon  provisions  for  their  forfeiture  for  nonexploita- 
tion.**  As  a  rule  where  the  lease  contains  a  general  provision  for 
a  forfeiture  for  breach  of  any  of  the  lessee's  covenants,  whenever 
any  act  is  done  which  gives  the  lessor  the  right  to  maintain  an 
action  of  covenant,  at  the  same  time  the  right  to  enter  as  for  a  for- 
feiture accrues,^ ^  but  where  the  lessor  s  right  of  re-entry  is  in  terms 

5.  Note:  42  L.R.A.(N.S.)  1084.  388,  19  Am.  Dec.  515;  Westmoreland, 

6.  Thompson  v.  Christie,  138  Pa.  etc.,  Natural  Gas  Co.  v.  DeWitt,  130 
St.  230,  20  Atl.  934,  11  L.R.A.  236.  Pa.  St.  236,  18  Atl.  724,  5  L.R.A.  731. 
See  supra,  par.  189,  as  to  the  admissi-  ^.  Jackson  v.  Brownell,  1  Johns.  (N. 
l)ility  of  oral  evidence  to  vary  written  Y.)  267,  3  Am.  Dec.  326,  overruled  on 
leases  generally.  another  point  in  Dinehart  v.  Wilson, 

7.  Moses  V.  Loomis,  156  111.  392,  40  15  Barb.  (N.  Y.)  595. 

N.  E.  952,  47  A.  S.  R.  194;  Field  v.  10.  Huggins  v.  Daley,  99  Fed.  606, 

Copping,  65  Wash.  359,  118  Pac.  329,  40  C.  C.  A.  12,  48  L.R.A.  320;  Chau- 

36  L.R.A.(N.S.)  488.  venet  v.  Person,  217  Pa.  St.  464,  66 

Note:  36  L.R.A.(N.S.}  488.  Atl.  855,  11  L.R.A.(N.S.)   417. 

8.  Jenkins  v.  Jenkins,  63  Md.  415,  Notes:  11  L.R.A.(N.S.)  417;  34 
30  Am.  Rep.  229;  Jackson  v.  Brownell,  L.R.A.  (N.S.)  34,  43. 

1  Johns.  (N.  Y.)  267,  3  Am.  Dec.  326,       See  Mines. 

overruled  on  another  point  in  Dine-       11.  Jackson  v.  Brown  son,  7  Johns, 
hart  v.  Wilson,  15  Barb.  (N.  Y.)  595;    (N.  Y.)  227,  5  Am.  Dec.  258. 
Jackson  v.  Topping,  1  Wend.  (N.  Y.) 
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restricted  to  the  breach  of  specified  oovenants  of  the  lessee,  this  im- 
pliedly excludes  the  right  to  re-eater  for  the  breach  of  other  cove- 
nants.** A  provision  for  forfeiture  in  jcase  of  a  breach  of  the  covenants 
of  the  lease  by  the  lessee  or  his  ^'successors"  includes  a  bxeaoh  by 
the  executors  of  the  lessee;**  and  where  the  lessee  covenants  on 
behalf  of  himself  and  his  assigns  and  the.  lease  contains  a  general 
covenant  for  a  forfeiture  for  breach  of  any  of  the  covenants  in  the 
lease,  and  there  is  an  assignment  by  the  lessee,  with  the  consent  of 
the  lessor,  as  to  a  part  of  the  premises,  a  breach  of  any  of  the  cove- 
nants in  the  lease  by  the  assignee  will  work  a  forfeiture.** 

635.  Breach  of  Negative  Covenants. — ^The  provision  for  re-entry 
may  extend  to  the  breach  of  negative  as  well  as  positive  cpvenants 
on  the  part  of  the  lessee.**  Thus  it  has  been  held  that  a  clause  in  a 
lease  reserving  a  right  of  re-entry  if  the  lessee  shall  "neglect  or  fail 
to  perform  and  observe  any  or  either  of  the  covenants"  contained 
therein  applies  to  a  breach  of  a  negative  covenant  not  to  "occupy 
or  in  any  manner  suffer  the  buildings,  etc.,  to  be  occupied  for  any 
unlawful  purpose;"**  and  likewise  a  provision  for  forfeiture  for 
failure  to  "observe"  or  perform  the  lessee's  covenants  extends  to  a 
negative  covenant  not  to  sublet.*'  So  a  provision  for  re-entry  if 
the  lessee  "fail  in  the  performance"  of  any  of  his  covenants  which 
on  his  part  are  to  be  "observed,  performed,  fulfilled  and  kept"  has 
been  held  to  include  a  covenant  not  to  assign.**  But  in  JBngland  in 
the  often  cited  case  of  Doe  v.  Stevens  (2  B.  &  Ad.  299,  23  E.  C.  L.  75) , 
it  was  held  that  a  power  of  re-entry  ''if  the  lessee  shall  do  or  cause  to 
be  done  any  act,  matter,  or  thing,  contrary  to  and  in  breach  of  the 
covenants  of  this  lease"  did  not  apply  to  a  breach  of  the  covenant 
"to  repair,"  the  omission  to  repair  not  being  an  act  done  contrary  to 
the  provisions  of  the  lease.** 

12.  Bumes  v.  McCubbin,  3  Kan.  16.  Wheeler  v.  Earle,  5  Cush. 
221,  87  Am.  Dec.  468.  (Mass.)   31,  51  Am.  Dec.  41. 

13.  West  Shore  R.  Co.  v.  Wenner,  17.  Barrow  v.  Isaacs,  [1891]  1  Q. 
70  N.  J.  L.  233,  57  Atl.  408,  103  A.  B.  417,  60  L.  J.  Q.  B.  179,  64  L.  T. 
S.  R.  801, 1  Ann.  Cas.  790.  N.  S.  686,  39  W.  R.  338, 15  Eng.  Rul. 

14.  Jackson  v.  Brownson,  7  Johna-  Cas.  769. 

(N.  Y.)  227,  5  Am.  Dec.  268.  18.  West  Shore  R.  Co.  v.  Wenner, 

.    16.  Wheeler     v.     Earle,     6     Cush.  70  N.  J.  L.  233,  57  Atl.  408,  103  A. 

(Mass.)    31,  51  Am.   Dec.  41;   West  S.  R.  801,  1  Ann.  Cas.  790. 

Shore  R.  Co.  v.  Wenner,  70  N.  J.  L.  19.  See  Wheeler  v.  Earle,  5  Cush. 

233,  67  Atl.  408,  103  A.  S.  R.  801,  1  (Mass.)    31,  61  Am.  Dec.  41;   West 

Ann.    Cas.    790;    Barrow    v.    Isaacs,  Shore  R.  Co.  v.  Wenner,  70  N.  J.  L. 

[1891]  1  Q.  B.  417,  60  L.  J.  Q.  B.  179,  233,  67  Atl.  408,  103  A.  S.  R.  801,  1 

64  L.  T.  N.  S.  686,  39  W.  R.  338,  15  Ann.  Cas.  790,  in  both  of  which  cases 

Eng.  Rul.  Cas.  769.  the  English  case  is  referred  to,  dis- 

Notes:  1  Ann.   Cas    794;  15  Eng.  tinguished  and  to  some  extent  disap* 

Rul.  Cas.  581.  proved. 
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636.  Statutory  Provisions  for  Forfeiture. — In  some  jurisdi<5tion9 
the  statutes  authorize  a  lessor  to  terminate  the  lease  and  thus  work 
a  quasi  forfeiture  of  the  term  in  case  of  certain  derelictions  on  tbo 
part  of  the  lessee,*^  as  in  case  of  default  in  the  payment  of  rent.^  So 
in  case  of  the  use  of  the  demised  premises  for  an  illegal  purpose  the 
statutes  in  a  number  of  jurisdictions  authorize  the  lessor  to  terminate 
the  lease.'  The  requirements  of  a  statute  authorizing  the  termination 
of  the  lease  must  be  strictly  complied  with^  and  under  a  statute  pro- 
viding in  general  terms  that  in  case  of  nonpayment  of  rent  a  specified 
notice  to  quit  shall  terminate  the  lease  if  ^e  rent  is  not  paid  within 
the  specified  time  thereafter,  and  that  such  notice  may  be  served  on 
the  tenant,  or,  if  he  cannot  be  found,  by  delivering  the  same  to  some 
person  residing  on  the  premises,  having  first  made  known  to  such 
person  the  contents  thereof,  it  has  beer  held  that  a  written  notice 
must  be  served  upoh  and  left  with  the, tenant  in  case  of  a  service 
upon  him,  and  therefore  the  requirement  was  not  answered  by  simply 
reading  the  notice  to  the  tenant.^  The  provisions  of  a  statute  for 
forfeiture  may  as  a  general  rule  be  modified  or  waived  by  provisions 
in  the  lease  to  the  contrary.* 

637.  Provisions  for  Forfeiture  for  Benefit  of  Lessor. — It  is  the  gen- 
eral rule  that  provisions  in  leases  for  their  forfeiture  upon  the  breach 
of  the  lessee's  covenants  are  for  the  benefit  of  the  lessor,  and  he  has 
the  election  to  determine  whether  he  will  insist  upon  the  forfeiture 
or  not.*  While  in  some  early  cases  in  England  and  in  this  country, 
a  provision  that  the  lease  should  become  void  or  words  of  similar 
import,  upon  the  nonperformance  by  the  lessee  of  his  agreements 

20.  Jenkins  v.  Jenkins,  63  Ind.  415,  fra,  par.  705,  as  to  summary  proceed- 

30  Am.  Rep.  229;  Olson  Land  Co.  v.  ings  against  tenants  for  nonpayment 

Alki  Park  Co.,  63  Wash.  521, 115  Pac.  of  rent. 

1083,  Ann.  Cas.  1912D  365.  2.  See  infra,  par.  641. 

1.  CunningbaiQ  v.  Stockon,  81  Kan.  3.  Jenkins  v.  Jenkins,  63  Ind.  415, 

780,  106  Pac.  1057,  19  Ann.  Cas.  212;  30  Am.  Rep.  229. 

O'Conner  v.  Timmerman,  85  Neb.  422,  4.  Henderson   v.    Carbondale   Coal, 

123  N.  W.  443,  133  A.  S.  R.  668,  24  etc.,  Co.,  140  U.  S.  25, 11  S.  Ct.  691, 

L.R.A.(N.S.)   1063;  Barber  v.  Watch  35  U.  S.  (L.  ed.)  332. 

Hill  Fire  Dist.,  36  R.  I.  236,  89  Atl.  5.  Dermott  v.  Wallach,  1  Wall.  61, 

1056,  L.R.A.1915C  245;  Doe  v.  Roe,  7  17  U.  S.  (L.  ed.)  680;  Spear  v.  1^1- 

C.  &  B.  134,  62  E.  C.  L.  134,  15  Eng.  ler,  8  N.  H.  174,  28  Am.  Dec.  391 : 

Rul.  Cas.  559.  Clark  v.  Jones,  1  Denio  (N.  Y.)  516, 

Note:  8  Ann.  Cas.  582.  43   Am.   Dec.   706;   Ray   v.   Western 

In  Godwin  v.  Harris,  71  Neb.  59,  Pennsylvania   Natural    Gas    Co.,    138 

98  N.  W.  439,  8  Ann.  Cas.  579,  it  is  Pa.  St.  576,  20  Atl.  1005,  21  A.  S.  R. 

held  that  the  amendatory  act  to  sof?-  922,  12  L.R.A.  290;  Arms  v.  Burt,  1 

tion   1020   of  the  Nebraska  Code  of  Vt.  303,  18  Am.  Dec.  680;  Gufl^  v. 

1875,  providing  for  payment  of  rent  Hukill,  34  W.  Va.  49,  11  S.  B.  754, 

and  forfeiture  at  any  time  after  de-  26  A.  S.  R.  901,  8  L.R.A.  759. 

fault,  is  unconstitutional  as  not  prop-  Notes:  26  A.  S.  R.  911;  127  A.  S.  R. 

erly  entitled,  and  as  not  repealing  the  87. 
section  sought  to  be  amended.     See  in- 
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• 

contained  ther^,  were  considered  in  the  nature  of  conditional  limi- 
tations terminating  the  lease  ipso  facto  upon  the  happening  of  such 
contingency ,•  it  was  soon  realized  that  such  a  construction  permitted 
the  lessee  to  take  advantage  of  his  own  wrong  and  thus  escape  liabil- 
ity on  a  burdensome  lease,  and  it  is  now  the  established  rule  that 
such  a  provision  is  in  the  nature  of  a  condition  subsequent  and 
entitles  the  lessor  at  his  election  to  declare  the  lease  forfeited  or  not.* 
This  is  true  as  regards  a  lease  under  which,  as  in  case  of  mining  and 
oil  leases,  the  lessor  is  entitled  to  remain  in  possession  of  tlie  lands 
subject  to  the  lessee's  rights.®  So,  though  it  is  well  settled  that  the 
liability  of  sureties  is  one  strictissimi  juris,  it  is  held  that  la  provision 
in  a  lease  that  it  shall  become  void  upon  the  lessee^s  nonpayment  of 
rent  when  due  does  not  affect  the  continued  liability  of  a  surety 
for  the  tenant  if  the  lessor  electa  not  to  enforce  a  forfeiture.*  After 
a  lessor  has  exercised  his  election  to  forfeit  the  term  he  cannot  with- 
out the  consent  of  the  lessee  and  against  his  objection  withdraw  his 
election.  Thus  he  irrevocably  elects  to  terminate  the  lease  when  he 
brings  an  action  of  ejectment  against  the  lessee  or  his  assignee  to 
recover  possession  of  the  leased  premises.^® 

638.  Enforcement  of  Forfeiture  in  Equity. — Ordinarily  a  court  of 
equity  will  not  assume  jurisdiction  to  enforce  a  forfeiture  but  will 
leave  the  lessor  to  his  remedy  at  law,*^  and  will  even  under  some 
circumstances  relieve  a  lessee  of  the  common  law  effect  of  a  forfeiture 
of  his  term.^*     There  are,  however,  exceptions  to  this  rule.     In 

.  6.  See  Wills  v.  Manufacturers'  Nat-  Gas  Co.,  138  Pa.  St.  576,  20  Atl.  1065, 

ural  Gas  Co.,  130  Pa.  St.  222,  18  Atl.  21  A.  S.  R.  922,  12  L.R.A.  290  (over- 

721,  5  L.R.A.  603  (referring  to  early  ruling  earlier  case)  ;  Smiley  v.  Western 

English  rule  which  was  to  some  extent  Pennsylvania  Natural  Gas  Co.,  138  Pn. 

followed    in    the    early    Pennsylvania  St.  576,  21  Atl.  1,  21  A.  S.  R.  922; 

case  instead  of  the  later  English  rule.  Doe  v.  Bancks,  4  B.  &  Aid.  401,  23 

but  showing  that  such  earlier  Pennsyl-  Rev.  Rep.  318,  15  Eng.  Rul.  Cas.  561. 

vania  cases  should  not  be  followed).  Notes:  8  LJEt.A.  759;  15  Eng.  Rul. 

7.  Ewell  v.  Daggs,  108  U.  S.  143,  Cas.  566. 

2  S.  Ct.  408,  27  {].  S.  (L.  ed.)  682;  8.  Ray    v.    Western    Pennsylvania 

Creau  v.  McMahon,  106  Md.  507,  68  Natural  Gas  Co.,  138  Pa.  St.  576,  20 

Atl.  265,  14  L.R.A.  (N.S.)  798;  Han-  Atl.  1065,  21  A.  S.  R.  922,  12  L.R.A. 

ley  Falls  Creamery  Co.  v.  Milton  Dairy  290. 

Co.,  120   Minn.   226,   148  N.  W.  46,  9.  Clark  v.  Jones,  1  Denio  (N.  Y.) 

52  L.R.A. (N.S.)  718;  Clark  v.  Jones,  516,  43  Am.  Dec.  706.    As  to  the  gen- 

1  Denio    (N..  Y.)    516,  43  Am.  Deo.  eral  liability  of  sureties  on  leases,  see 

706;  Woodland  Oil  Co.  v.  Crawford,  supra,  par.  439  et  seq. 

55  Ohio  St.  161,  44  N.  E.  1093,  34  10.  Cobum  v.  Goodale,  72  Cal.  498, 

L.R.A.    62;    Wills   v.   Manufacturers'  14  Pac.  190,  1  A.  S.  R.  75. 

Natural  Gas  Co.,  130  Pa.  St.  222,  18  11.  Cherokee  Const.  Co.  v.  Bishop, 

Atl.  721,  5  L.R.A.  603;  Westmoreland,  86  Ark.  489,  112  S.  W.  189,  126  A. 

etc..  Natural  Gas  Co.  v.  DeWitt,  130  S.  R.  1098. 

Pa.  St.  235,  18  Atl,  724,  5  L.R.A.  731 ;  12.  See  infra,  par.  666  et  seq. 
Ray  v.  Western  Pennsylvania  Natural 
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cases  where  the  forfeiture  works  equity  and  protects  the  rights  of 
parties,  courts  of  equity  will  in  effect  enforce  it;  they  will  not  reject 
it  when  it  becomes  a  means  of  enforcing  equitable  rights.^*  Thus 
it  has  been  held  that  where  a  lease  provides  that  all  machinery  placed 
on  the  property  by  the  lessee  shall  remain  thereon  until  the  royalties 
reserved  are  paid,  and  that  the  leased  property  shall  be  operated  for 
mining  purposes  with  due  diligence,  and  if  it  remains  idle  for  more 
than  thirty  consecutive  days  the  lease  shall  be  forfeited,  the  for- 
feiture arising  from  the  removal  of  such  machinery  and  the  failure 
to  prosecute  such  work  will  be  enforced  in  equity.^*  So  a  court  of 
equity  has  under  special  circumstances  assumed  jurisdiction  to  inter- 
fere and  cancel  a  lease  to  prevent  irreparable  injury  to  the  lessor 
from  the  breach  of  the  lessee's  covenants  and  agreements  in  the  lease, 
though  the  lease  contained  no  express  provision  for  re-entry  or  for- 
feiture. Thus  in  case  of  a  lease  of  an  orchard  it  has  been  held  that 
a  court  of  equity  will  interfere  on  behalf  of  the  lessor  and  prevent 
the  decay  and  eventual  ruin  and  destruction  of  the  orchard,  by 
canceling  the  lease  and  arresting  the  progress  of  waste  resulting  from 
the  failure  and  omission  of  the  tenant  to  perform  his  obligations.** 
So  in  the  case  of  oil  and  mining  leases  where  the  rent  reserved  is  a 
royalty  upon  the  amount  of  oil  or  minerals  taken  out,  a  court  of 
equity  has  decreed  the  cancellation  of  the  lease  on  the  failure  of  the 
leasee  duly  to  prosecute  the  exploitation  of  the  lands,^*  and  this  is 
especially  tnie  where  by  the  sinking  of  an  oil  well  on  lands  adjoining 
the  demised  premises  the  lessee  Is  unduly  draining  the  oil  from 
under  the  demised  premises.*"  The  basis,  however,  of  this  relief 
is  fraud,  there  being  no  relation  of  special  trust  or  confidence  between 
lessor  and  lessee  in  gas  or  oil  leases  any  more  than  in  any  other,  and 
where  the  necessity  or  propriety  of  sinking  a  well  to  prevent  the 

18.  Big    Six    Development    Co.    v.  Natural  Gas  Co.,  81  Kan.   553,  lOfl 

Mitchell,  138  Fed.  279,  70  C.  C.  A.  Pac.  47,  34  L.R.A.(N.S.)  34;  Colgan 

569,   1   L.R.A.(N.S.)    332;    Cherokee  v.  Forest  Oil  Co.,  194  Pa.  St.  234,  45 

Const.  Co.  V.  Bishop,  86  Ark.  489,  112  Atl.  119,  75  A.  S.  R.  695 ;  Lowther  Oil 

S.  W.  189, 126  A.  S.  R.  1098.    Gener-  Co.  v.  Miller-Sibley  OU  Co.,  53  W.  Va. 

ally  as  to  the  enforcement  of  and  re-  501,  44  S.  B.  433,  97  A.  S.  R.  1027; 

lief  in  equity  from  penalties  and  for-  McGraw  Oil,  etc.,  Co.  v.  Kennedy,  65 

feitures,  see  Equity,  vol.  10,  p.  328  et  W.  Va.  695,  64  S.  E.  1027,  28  L.R.A. 

seq.  (N.S.)   959. 

14.  Cherokee  Const.  Co.  v.  Bishop,  Notes:  11  L.R.A. (N.S.)  417;  34 
80  Ark.  489,  112  S.  W.  189,  126  A.  L.R.A. (N.S.)  34. 

S.  R.  1098.  See  generally.  Mines. 

15.  Anderson  v.  Hammon,  19  Ore.  17.  Colgan  v.  Forest  Oil  Co.,  194- 
446,  24  Pac.  228,  20  A.  S.  R.  832.  Pa.  St.  234^  45  Atl.  119,  75  A.  S.  K 

16.  Huggins  V.  Daley,  99  Fed.  606,  695  (approving  and  explaining  earlier 
40  C.  C.  A.  12,  48  L.R.A.  320;  Gad-  case).  See  also  Howerton  v.  Kansas 
bury  V.  Ohio,  etc.,  Consol.  Natural,  Natural  Gas  Co.,  81  Kan.  553,  106 
etc.,  Gas  Co.,  162  Ind.  9,  67  N.  E.  259,  Pac.  47,  34  L.R.A. (N.S.)  34. 

62  L.R.A.  895;  Howerton  v.  Kansas 
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gas  or  oil  fiom  being  drained  from  the  leased  premises  is  one  merely 
of  business  judgment  and  management  a  court  of  e^ity  should  not 
interfere,  as  the  lessee  should  not  be  required  to  work  unprofitably 
to  himself  for  the  profit  of  his  lessor.^*  Where  the  lease  provides  for 
a  minimum  rent  to  be  paid  during  the  delay  in  exploiting  the  demised 
lands  a  court  of  equity  will  not  as  a  general  rule  interfere  to  cancel 
the  lease  for  nonexploitation,^*  nor  will  the  court  interfere  as  a 
general  rule  where  the  question  of  the  sufificiency  or  reasonableness 
of  the  exploitation  made  by  the  tenant  is  a  matter  of  business  judg- 
ment ;  *^  and,  a  fortiori,  in  the  absence  of  any  showing  by  the  lessor 
that  his  remedy  against  the  lessee  in  damages  is  not  adequate,  a 
court  of  equity  should  not  interfere  to  cancel  the  lease  for  delay  in 
exploitation.^ 

Particular  Causes  of  Forfeiture 

639.  Nonpa3^ent  of  Taxes. — In  the  absence  of  a  provision  in  the 
lease  therefor  the  failure  of  the  tenant  to  pay  the  taxes  on  the  demised 
premises  in  accordance  with  his  covenant  to  do  so  is  not  ground 
for  a  forfeiture  of  the  term ;  *  the  courts  will,  however,  as  in  other 
cases  enforce  a  provision  in  the  lease  for  its  forfeiture  for  such  cause* 
Though  the  tenant  has  been  in  default  in  the  payment  of  the  taxes, 
yet  if  he  pays  the  same  before  the  lessor  has  declared  a  forfeiture, 
this  will,  it  seems,  save  him  therefrom ;  *  and  whei'e  the  provision 
relating  to  the  payment  of  the  taxes  is  that  the  lessee  shall  pay  all 
taxes  and  assessments  or  refund  to  the  lessor  the  amount  of  the  same, 
if  he  should  be  obliged  to  pay  such  taxes  by  reason  of  the  failure 
of  the  lessee  to  do  so,  the  lessee  has  the  right  to  refund  to  the  lessor 
the  amount  of  taxes  paid  by  him  and  thus  save  himself  from  the 
penalty  of  forfeiture.*  The  cases  are  in  conflict  as  to  whether  a 
demand  by  the  lessor  upon  the  lessee  for  payment  of  taxes  is  neces- 
sary to  entitle  him  to  take  advantage  of  a  provision  in  the  lease  for 

18.  Colgan  v.  Forest  Oil  Co.,  194    Co.,   81  Kan.   553,   106  Pac.   47,   34 
Pa.  St.  234,  45  Atl.  119,  75  A.  S.  R.   L.R.A.(N.S.)  34. 

695.  2.  Note:   L.R.A.1915A  358. 

Note:  34  L.R.A.(N.S.)  34.  3.  Olson  Land  Co.  v.  Alki  Park  Co., 

19.  Venedocia  Oil,  etc.,  Co.  v.  Rob-  63  Wash.  521,  115  Pac.   1083,  Ann. 
inson,  71  Ohio  St.  302,  73  N.  E.  222,  Cas.  1912D  365. 

104  A.  S.  R.  773,  2  Ann.  Cas.  444.  Note:  L.R.A.1915A  358. 

Notes:    11    L.R.A.(N.S.)    419;    34  See  supra,  par.  310  et  seq.,  as  to  the 

L.R.A.(N.S.)  37.  general    construction    of    the    lessee's 

20.  Colgan  v.  Forest  Oil  Co.,  194  Pa.  covenant  to  pay  taxes. 

St.  234,  45  Atl.  119,  75  A.  S.  R.  695;  4.  Note:  L.R.A.1915A  359.     As  to 

McGraw  Oil,  etc.,  Co.  v.  Kennedy,  65  relief  in   equity  from   forfeiture   for 

W.  Va.  595,  64  S.  B.  1027,  28  L.R.A.  this  cause,  see  infra,  par.  669. 

(N.S.)  959.  5.  Bumes  ▼.  McCubbin,  3  Kan.  221, 

Note:  34  L.R.A. (N.S.)   37.  87  Ara.  Dec.  468. 

1.  Howerton  v.  Kansas  Natural  Gas  Note:  L.R.A.1915A  359. 
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re-entry  for  bcpach  of  covenant  to  pay  taxes.  It  seems  to  be  the 
general  view  th^  such  a  demand  is  not  necessary,*  though  in  a 
number  of  cases,  on  the  theory  that  such  a  covenant  is  in  the  nature 
of  a  covenant  to  pay  rent,  a  demand  has  been  held  essential  to  the 
lessor's  right  to  enforce  the  forfeiture.' 

640.  Restrictions  on  Use  of  Premises. — The  courts  have  not  hesi- 
tated to  enforce  a  provision  in  a  lease  for  a  forfeiture  for  breach  of 
covenants  and  restrictions  against  the  use  of  the  demised  premises.^ 
Restrictions  on  the  use  to  be  made  of  the  demised  premises  are  as 
heretofore  shown  binding  upon  and  enforceable  against  subtenants ;  • 
and  as  regards  a  lessor's  right  of  re-entry  a  subtenant's  use  of  the 
premises  for  a  prohibited  purpose  is  a  breach  of  tlie  lessee's  cove- 
nant not  to  permit  or  suffer  the  premises  to  be  used  for  such  purpose,*^ 
for,  as  has  been  said,  by  creating  subtenants,  the  original  lessee  puts 
them  in  possession  of  the  premises,  and  being  thus  in  under  him, 
their  acts,  if  in  violation  of  the  conditions  of  tlie  lease,  will  cause  a 
forfeiture;  **  and  since  there  is  no  privity  of  estate  between  the  sub- 
tenant and  the  lessor  rendering  the  former  personally  liable  at  law 
to  the  latter  on  the  covenants  in  the  lease,^*  if  the  lessor  could  not 
enforce  the  forfeiture  on  account  of  the  subtenant's  wrongful  use 
of  the  premises,  the  covenant  restricting  the  use  of  the  premises 
would  be  ineffectual  at  law  for  the  protection  of  the  lessor.^* 

641.  Use  of  Premises  for  Illegal  Purpose  Generally. — ^At  common 
law  a  lessee  does  not  forfeit  his  term  by  using  the  demised  premises 
for  an  illegal  purpose  or  business,**  and,  a  fortiori,  a  past  use  by  a 
lessee  of  the  premises  for  ah  illegal  purpose,  such  as  a  house  of 
prostitution,  does  not,  when  such  use  has  been  discontinued,  justify 
the  lessor  in  summarily  removing  the  tenant  on  any  theory  of  the 
right  to  abate  a  public  nuisance.*^  So  a  mere  intention  on  the  part 
of  a  lessee  to  use  the  premises  for  an  illegal  purpose  such  as  the 

6.  Note:  L.R.A.1915A  354.  Notes:  Ann.  Cas.  1912D  68;  Ann. 

7.  Note:     L.R.A.1915A     354.     See  Cos.  1913C  1349. 

infra,  par.  648  et  seq.,  as  to  the  neces-  11.  Wheeler  v.  Earle,  5  Cush. 
sity  for  a  demand  for  rent.  (Mass.)  31,  61  Am.  Dec.  41, 

8.  Wheeler     v.     Earle,     5     Cush.       12.  See  supra,  par.  384. 

(Mass.)   31,  51  Am.  Dec.  41.    As  to       13.  Miller  v.  Preseott,  163  Mass.  11:, 
the  general  construction  of  restrictions  39  N.  E.  409,  47  A.  S.  B.  434. 
on  the  use  of  the  demised  premises,       14.  Ashford  v.  Mace,  103  Ark.  114, 
see  supra,  par.  229  et  seq.  146  S.  W.  474,  Ann.  Cas.  1914B  804, 

9.  See  supra,  par.  381.  39  L.R.A.(N.S.)  1104. 

10.  Wlieeler     v.     Earle,     6     Cush.       Notes:  19  L.B.A.(N.S.)   664;  Ann. 
(Mass.)  31,  51  Am.  Dec.  41;  Miller  v.   Cas.  1913C  1352. 

Preseott,  163  Mass.  12,  39  N.  E.  409,       15.  Gilbert  v.  Peck,  162  Cal.  54,  121 
47  A.  S.  R.  434;  Ft.  Worth  Driving:  Pac.  315,  Aim.  Cas.  1913C  1349. 
Club  V.  Ft.  Worth   Fai*-  Ass'n,  103 
Tex.   24,  122  S.  W.  354,  Ann.   Cas. 
1912D  67. 
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keeping  of  a  house  of  prostitution  does  not  entitle  the  lessor  to  avoid 
the  lease,  as  the  mere  intention  of  the  lessee  in  this  respect  constitutes 
no  offense.^*  And  even  though  the  fact  that  the  lessee  is  using  the 
premises  for  an  illegal  purpose  may  authorize  the  lessor  to  avoid  the 
lease,  yet  the  lessee  is  entitled  to  his  day  in  court  before  he  can  be 
deprived  of  the  benefits  of  his  lease.*'  If  the  premises  are  leased  with 
the  understanding  of  both  parties  that  they  are  to  be  used  for  an 
illegal  purpose  there  is  authority  for  the  position  that  the  lease  is 
void  and  inoperative  on  the  ground  of  public  policy,  and  for  this 
reason  the  lessor  will  incur  no  liability  to  the  lessee  for  ousting  him.** 
The  lessor  may  sue  in  equity  to  restrain  the  lessee  from  using  the 
premises  for  an  illegal  purpose,*'  and  it  has  been  held  that  where 
the  lessee  so  uses  the  premises  a  court  of  equity  will  cancel  the  lease 
at  the  instance  of  the  lessor.*® 

642.  Statutory  Provisions  as  to  Illegal  Use  of  Premises. — ^In  a 
number  of  jurisdictions  in  this  country  the  statutes  expressly  authorize 
the  lessor  to  terminate  the  lease  where  the  demised  premises  are  used 
by  the  lessee  for  particular  illegal  purposes,*  such  as  for  the  purpose 
of  prostitution,*  or  for  the  illegal  sale  of  liquor,'  or  for  gambling.* 
And  if  the  statute  provides  that  in  case  the  lessee  make  a  certain 
illegal  use  of  the  premises  the  lease  shall  be  void  and  the  landlord 
may  recover  the  possession  in  summary  proceedings,  this  does  not 
require  that  he  shall  bring  such  proceedings  if  he  can  obtain  the 
possession  in  any  other  peaceful  way.*  Still  where  the  landlord  with 
knowledge  of  the  tenant's  illegal  use  of  the  premises  does  not  base 
hig  right  to  oust  the  tenant  on  such  fact,  he  cannot,  as  an  after 
thought,  base  his  act  in  ousting  the  tenant  for  other  reasons,  upon 
the  ground  that  the  tenant  was  using  the  premises  for  an  illegal 
purpose.*  A  statute  providing  that  the  lease  shall  be  void  if  the 
tenant  makes  an  illegal  use  of  the  premises  does  not  render  the  lease 
void,  unless  the  lessor  electa  to  avoid  it;  otherwise  it  would  permit 

16.  Note:  19  L.R.A.(N.S.)  664.  1.  Note:  Ann.  Cas.  1913C  1354. 

17.  Schwartz  v.   McQuaid,  214  111.       2.  Note :  Ann.  Cas.  1913C  1356. 
357,  73  N.  E.  582,  105  A.  S.  R.  112.       3.  Wellington  v.  Spencer,  37  Okla. 

18.  Note:    Ann.    Cas.    1913C    1353.   461,   132  Pac.   675,  46   L.R.A.(N.S.) 
See  supra,  par.  45  et  seq.,  as  to  the  469. 

general  operation  and  effect  of  ledses  Note:  Ann.  -Cas.  1913C  1354. 

for  illegal  purposes  and  the  right  of  4.  Note:  Ann.  Cas.  1913C  1355. 

the  lessor  to  recover  the  rent  reserved.  5.  Wellington  v.  Spencer,  37  Okla. 

19.  Ashford  v.  Mace,  103  Ark.  114,  461,   132  Pac.   675,  46   L.R.A.(N.S.) 
146  S.  W.  474,  Ann.  Cas.  1914B  804,  469. 

39  L.R.A.(N.S.)   1104.  6.  Wellington  v.  Spencer,  37  Okla. 

Note :  Ann.  Cas.  1913C  1353.  461,   132   Pac.   675,  46   L.R.A.(N.S.) 

See  supra,  par.  232,  as  to  when  a  469.     Generally  as  to  the  right  of  a 

court  of  equity  will  grant  injunctive  landlord  to  use  force  to  oust  a  tenant 

relief  against  an  improper  use  of  de-  wrongfully    holding    over,    see   infra, 

mised  premises.  par.   700  et  seq, 

20.  Note:  Ann.  Cas.  1913C  1353. 
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a  tenant  to  get  rid  of  a  burdensome  lease  by  his  own  wrongful  act.' 
Under  statutes  providing  that  the  use  of  the  demised  premises  for  an 
illegal  purpose  shall  avoid  the  lease,  it  is  held,  in  case  the  illegal  use 
is  by  a  subtenant  without  the  consent  of  the  lessee,  that  the  sublease 
only  is  avoided  and  not  the  original  lease  as  well ;  ®  but  an  improper 
use  of  the  demised  premises  by  a  subtenant  may  be  ground  for  a 
forfeiture  of  the  original  lease  under  the  provisions  contained  therein,* 
and  this  is  also  true  under  the  statutes  if  the  lessee  consented  to  the 
illegal  use  of  the  premises  by  his  subtenant.  As  regards  the  eflfect, 
under  this  class  of  statutes,  of  the  tenant's  discontinuance  of  the 
illegal  use  of  the  premises,  it  seems  that  if  the  discontinuance  was 
prior  to  the  institution  of  proceedings  by  the  lessor  to  oust  the  tenant, 
this  will  be  a  good  defense  to  such  proceedings,  though  it  will  be 
otherwise  as  regards  a  discontinuance  after  the  ouster  proceedings 
are  instituted.^® 

643.  Subletting. — A  breach  of  a  lessee's  covenant  not  to  sublet 
does  not  at  common  law  in  the  absence  of  a  provision  therefor  in 
the  lease  work  a  forfeiture  of  the  term ;  **  but  provisions  for  for- 
feiture for  subletting  without  the  consent  of  the  lessor  are  unhesitat- 
ingly enforced  by  the  courts,**  and  where  a  lessor  gave  his  consent 
to  a  subletting  for  a  specified  time,  and  the  lessee  granted  a  sublease 
for  such  specified  time,  with  the  privilege  of  extending  the  term  of 
the  sublease  for  an  additional  time,  this  has  been  held  a  present  sub- 
letting for  a  longer  period  than  authorized  by  the  lessor's  consent, 
giving  rise  to  an  immediate  cause  of  forfeiture,  and  not  merely  a 
cause  of  forfeiture  in  futuro  in  case  the  sublessee  should  exercise 
the  privilege  to  extend  the  lease,  as  the  lessee  when  he  executed  the 
sublease  had  done  all  that  he  need  do  to  create  a  subletting  for  a 
term  to  which  the  lessor  had  not  consented.*'  Where  a  lease  con- 
tained the  covenant  that  "in  case  the  lessee  should  suffer  or  permit 
more  than  one  family  to  every  hundred  acres  to  reside  on,  use  or 
occupy  any  part  of  the  premises,  the  lease  should  be  void,"  etc.,  it 
was  held  that  letting  parts  of  the  premises  to  persons  for  a  year  to 

7.  Note:  Ann.  Cas.  1913C  1354.  15  Am.  Rep.  407;  Doe  v.  Watt,  8 
This  is  the  same  principle  applied  in  B^m.  &  Cress.  308,  32  Rev.  Rep.  393, 
the    cases   which    hold    provisions   in  15  Eng.  Rul.  Cas.  573. 

leases  for  a  forfeiture  to  be  for  the  Note:  117  A.  S.  R.  92  et  seq. 

benefit  of  the  lessor  alone.    See  supra,  As  to  what  constitutes  a  breach  of  a 

par.  637.  covenant  against  subletting  generally, 

8.  Note:  Ann.  Cas.  1913C  1356.  see  supra,  par.  373  et  seq. 

9.  See  supra,  par.  640.  13.  Collins  v.  Hasbrouck,  56  N.  Y. 

10.  Note:  Ann.  Cas.  1913C  1357.  157,   15   Am.   Rep.   407.    As   to   the 

11.  Note:  117  A.  S.  R.  100.  general  distinction  between  provisions 

12.  Denecke  v.  Miller,  142  la.  486,  for  the  renewal  of  leases  proper  and 
119  N.  W.  380,  19  Ann.  Cas.  949;  a  privilege  for  the  extension  of  the 
Collins  V.  Hasbrouck,  56  N.  Y.  157,  term,  see  supra,  par.  380. 
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cultivate  for  shaxes  constituted  such  persons  tenants;  and  there  be- 
ing more  than  one  such  tenant  to  each  hundred  acres,  the  lease 
became  thereby  void,  as  the  persons  occupying  the  land  in  this  man- 
ner have  an  interest  in  the  land,  and  are  not  mere  laborers  or  servants 
of  the  lessee.** 

'Amgnment  and  Alienation 

644.  In  General. — ^It  is  the  general  rule  that  the  lessee  has  the 
right  to  assign  if  the  lease  contains  no  restriction  on  the  right  to 
do  80,*^  and  it  has  been  held  that  though  the  whole  tenor  of  the 
lease  shows  that  it  was  the  intention  of  the  parties  that  the  tenant 
should  himself  occupy  the  premises,  an  assignment  by  him  does  not 
work  a  forfeiture;  **  and  as  a  general  rule  the  breach  of  his  express 
covenant  not  to  assign  does  not  work  a  forfeiture  in  the  absence  of  an 
express  proviso  to  that  effect  contained  in  the  lease.*  ^  In  some  in- 
stances, however,  leases  have  been  considered  so  personal  in  their 
nature  as  to  be  unassignable  without  the  consent  of  the  lessor,  though 
no  express  restriction  is  contained  in  the  lease,*^  and  it  has  been  held 
that  if  a  lease  is  in  the  nature  of  a  personal  contract  and  not  assign- 
able without  the  consent  of  the  lessors,  an  attempted  assignment 
works  a  forfeiture  and  authorizes  the  lessor  to  re-enter  ami  take 
possession.** 

645.  Provision  for  Forfeiture. — ^As  heretofore  shown  in  case  of 
leases  for  a  term  of  years  restrictions  against  assignments  without 
the  consent  of  the  lessor  are  valid,*®  and  the  parties  tnay  provide 
for  a  forfeiture  of  the  term  for  a  breach  of  such  a  restriction.*  This 
is  held  to  include  the  right  to  declare  a  forfeiture  for  an  involuntary 
as  well  as  a  voluntary  assignment,*  as  in  case  of  an  assignment  aris- 

14.  Jackson  v.  Brownell,  1  Johns,  of  hopyard  together  with  implements 
(N.  Y.)  267,  3  Am.  Dec.  326,  overruled   for  cultivation). 

on  another  point  by  Dinehart  v.  Wil-  20.  See  supra^  par.  326  et  seq. 

son,  15  Barb.    (N.  Y.)    595.     As  to  1.  Medinah  Temple  Co.  v.  Currey, 

the  nature  of  the  relation  when  a  serv-  162  111.  441,  44  N.  E.  839,  53  A.  S.  R. 

ant  occupies  premises  of  his  master,  320;  West  Shore  R.  Co.  v.  Wennen. 

see  supra,  par.  53  et  seq.  70  N.  J.  L.  233,  57  Atl.  408,  103  A. 

15.  See  supra,  par.  323.  S.  R.  801,  1  Ann.  Cas.  790 ;  DePevster 

16.  Famum  v.  Hefner,  79  Cal.  575,  v.  Michael,  6  N.  Y.  467,  57  Am.  Dec. 
21  Pac.  955,  12  A.  S.  R.  174.  470. 

17.  Famum  v.  Hefner,  79  Cal.  575,  Note:  57  Am.  Dec.  496. 

21  Pac.  955,  12  A.  S.  R.  174;  Bumes  See  supra,  par.  328  et  seq.,  as  to 

V.  McCubbin,  3  Kan.  221,  87  Am.  Dec.  what  constitutes  a  breach  of  a  cove- 

468;  Speap  v.  Fuller,  8  N.  H.  174,  28  nant  not  to  assign  generally. 

Am.  Dec.  391.  2.  Famum  v.  Hefner,  79  Cal.  575, 

18.  See  supra,  par.  323.  21  Pac.  955,  12  A.  S.  R.  174;  West 

19.  Myer  v.  Roberts,  50  Ore.  81,  89  Shore  R.  Co.  v.  Wenner,  70  N.  J.  L. 
Pac.  1051,  126  A.  S.  R.  733,  15  Ann.  233,  57  Atl.  408,  103  A.  S.  R.  801, 
Cafl.  1031,  12  L.R.A.(N.S.)  194  (lease  1  Ann.  Cas.  790. 
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ing  from  the  insolvency  or  bankruptcy  of  the  lessee ;  •  but  the  gen- 
eral covenant  of  a  lessee  not  to  assign  does  not  cover  an  involuntary 
assignment.*  Where  a  lea.se  contains  a  provision  for  a  forfeiture 
in  case  of  an  a&signment  without  the  consent  of  the  lessor,  it  ha.« 
been  held  from  an  early  date  that,  though  as  regards  liability  for 
damages  the  covenant  not  tp  assign  is  not  entirely  removed  by  an 
assignment  with  the  lessor's  assent,*  still  as  regards  the  provision 
for  forfeiture,  the  condition  is  removed  entirely  by  an  assignment 
with  the  lessor's  consent,  and  therefore  a  second  assignment  does 
not  constitute  ground  for  a  forfeiture.* 

646.  Leases  in  Fee. — In  the  case  of  leases  in  fee  reserving  a  rent 
charge  the  same  general  rule  as  to  restrictions  against  alienations  as 
in  case  of  other  grants  in  fee '  is  applied.®  Thus  it  has  been  held 
that  a  restriction  in  a  lease  in  fee  against  alienation  by  the  lessee 
unless  he  pay  to  the  lessor  a  certain  proportion  of  the  purchase  price 
received  by  him  is  an  unlawful  restriction  on  the  lessee's  right  of 
jili^enation,  and  a  provision  for  a  forfeiture  for  breach  of  such  a 
restriction  will  not  be  enforced,*  but  it  seems  that  a  condition  that 
if  the  lessee  shall  alien  he  shall  give  the  lessor  the  first  right  to  pur- 
chase is  valid,  ev^n  as  applied  to  a  lease  in  fee,  and  a  provision  for 
a  forfeiture  for  breach  thereof  is  enforceable.*® 

Nonpayment  of  Rent 

647.  In  general. — While  at  common  law  the  nonpayment  of  rent 
does  not  operate,  in  the  absence  of  a  provision  therefor  in  the  lease, 
as  a  forfeiture  of  the  term  or  confer  upon  the  lessor  any  right  of 
re-entry,**  the  general  rule  that  provisions  in  leases  for  a  term  of 
years  for  forfeiture  or  right  to  re-enter  for  nonpayment  of  rent  are 
valid  and  enforceable  at  law  is  not  questioned;**  atid  in  case  of 
leases  in  fee,  reserving  a  rent  charge,  such  a  provision  has  been  held 
from  an  early  date  not  to  be  in  any  way  repugnant  to  the  estate 

3.  Farnam  v.  Hefner,  79  Cal.  575,  8.  DePeyster  v.  Michael,  6  N.  Y.  467, 
21  Pac.  955,  12  A.  S.  R.  174.  57  Am.  Dec.  470. 

4.  See  supra,  par.  333  et  seq.  Note:  9  Am.  Dec.  200. 

5.  See  supra,  par.  337.  9.  De  Peyster  v.  Michael,  6  N.  Y. 

6.  Chipman  v.  Emeric,  5  Cal.  49,  63  467,  57  Am.  Dec.  470,  overruling  on 
Am.  Dec.  80 ;  German-American  Sav.  this  point  Jackson  v.  Schutz,  18  Johns. 
Bank  v.   Gollmer,  155   Cal.   683,  102  (N.  Y.)  174,  9  Am.  Dec.  195. 

Pac.  932,  24  L.R.A.(N.S.)  1066;  West  Note:  9  Am.  Dec.  200. 

Shore  R.  Co.  v.  Wenner,  70  N.  J.  L.  10.  Jackson  v.  Schutz,  18  Johns.  (N. 

233,  57  Atl.  408,  103  A.  S.  R.  801,  1  Y.)  174,  9  Am.  Dec.  195,  explained  as 

Ann.  Cas.  790.  to  this  point  in  DePeyster  v.  Michael, 

Notes:  57  Am.  Dec.  496;  10  A.  S.  R.  6  N.  Y.  467,  57  Am.  Dec.  470. 

560;  36  L.R.A.(N.S.)   489;  2  British  11.  Doe  v.  Roe,  7  C.  B.  134,  15  Eng. 

Rul.  Cas.  804.  Rul.  Cas.  559. 

7.  See  Deeds,  vol.  8,  p.  113  et  seq.  12.  Note:  127  A.  8.  R.  85. 
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granted  or  public  policy  and  therefore  valid.^'  Where  the  provision 
is  for  a  forfeiture  for  the  failure  to  pay.  "any''  of  the  payments 
stipulated  for  in  the  lease,  this  has  been  held  to  include  only  an 
entire  failure  to  make  a  payment,  and  where  a  part  payment  is 
made  and  accepted  by  the  lessor,  he  cannot  claim  a  forfeiture  for 
the  failure  to  pay  the  balance.**  It  is  the  general  rule  that  a  tender 
of  rent  after  it  is  due  but  before  a  declaration  of  forfeiture  is  a  good 
tender  which  precludes  the  landlord  from  thereafter  declaring  a 
forfeiture  for  its  nonpayment.**  If  a  lease  contains  a  covenant  bind- 
ing the  lessor  to  make  repairs  and  he  refuses  to  make  them  after 
notice  from  the  tenant,  the  latter  may  make  them  in  accordance 
with  the  covenant  and  charge  the  reasonable  value  against  the  rent,** 
and  this  is  considered  such  a  payment  of  the  rent  as  will  prevent 
the  landlord  from  enforcing  a  forfeiture  for  nonpayment,  and  it 
has  been  held  that  the  purchase  of  lumber  and  placing  it  upon  the 
premises  by  the  tenant  with  the  intention  on  his  part  of  making  the 
repairs  constitutes  a  sufficient  payment  of  the  rent,  to  the  extent  of 
the  expenditure.*'  Modem  statutes  in  many  jurisdictions  provide 
for  the  termination  of  the  lease  by  the  lessor  or  authorize  his  recovery 
of  possession  in  summary  proceedings  for  nonpayment  of  rent.*® 
Courts  of  equity  have  from  an  early  date  assumed  jurisdiction  to 
relieve  from  forfeitures  arising  from  nonpayment  of  rent,  upon  the 
payment  by  the  tenant  of  all  rente  in  arrears  and  legal  charges.** 

648.  Demand  for  Rent  Generally. — It  is  the  general  rule,  at  com- 
mon law,  that  a  demand  for  payment  must  be  made  to  entitle  a 
landlord  to  enforce  a  forfeiture  for  its  nonpayment  under  a  power 
to  re-enter  or  declare  a  forfeiture  for  such  cause.*®  On  the  other  hand, 
there  are  decisions  to  the  effect  that  where  the  lease  provides  that  it 

13.  Van  Rensselaer  v.  Hays,  19  N.  (L.  ed.)  58;  Henderson  v.  Carbondale 
Y.  68,  75  Am.  Dec.  278.  Coal,  etc.,  Co.,  140  U.  S.  25,  11  S.  Ct. 

Note:  57  Am.  D6c.  497.  691,  35  U.  S.   (L.  ed.)   382;  Read  v. 

14.  Western  Union  Tel.  Co.  v.  Tuttle,  35  Conn.  25,  95  Am.  Dec.  216; 
Stevenson,  128  Pa.  St.  442,  18  Atl.  Williams  v.  Vanderbilt,  145  III.  238, 
441,  15  A.  S.  R.  687,  5  L.R.A.  731.  34  N.  E.  476,  36  A.  S.  R.  486,  21 

15.  Moran  v.  Lavell,  32  R.  I.  338,  L.R.A.   489;   Jenkins  v.   Jenkins,   63 
79  Atl.  818,  Ann.   Gas.  1912D   1007.  Ind.  416,  30  Am.  Rep.  229;  Godwin 
See  also  Burns  v.  McCubbin,  3  Kan.  v.  Harris,  71  Neb.  59,  98  N.  W.  439,  8 
221,  87  Am.  Dec.  468.  Ann.  Cas.  579;  Van  Rensslaer  v.  Jew- 
Note:  Ann.  Cas.  1912D  1009.  ett,  2  N.  Y.  135,  61  Am.  Dec.  275; 

16.  See  supra,  par.  574.  Moran  v.  Lavell,  32  R.  I.  338,  79  Atl. 

17.  Beardsley  v.  Morrison,  18  Utah  818,  Ann.  Cas.  1912D  1007;  R«a  v. 
478,  56  Pac.  303,  72  A.  S.  R.  795.  Eagle  Transfer  Co.,  201  Pa.  St.  273, 

18.  See  infra,  par.  705.  50  Atl.  764,  88  A.  S.  R.  809 ;  BergdoU 

19.  See  infra,  par.  666.  v.  Spaulding,  234  Pa.  St.  688,  83  Atl. 

20.  Connor  v.  Bradley,  1  How.  211.  427,  Ann.  Cas.  1913C  1197. 

11  U.  S.  (L.  ed.)  105;  Sheets  v.  Seldon.  Notes:  26  A.  S.  R.  912;  127  A.  S. 
7  Wall.  416,  19  U.  S.  (L.  ed.)  166;  R.  89;  8  Ann.  Cas.  581;  15  Eng.  Rul. 
Prout  V.  Roby,  15  Wall.  471,  21  U.  S.    Cas.  560. 
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shall  be  forfeited  on  the  lessee^s  failure  to  pay  rent,  and  does  not  merely 
reserve  a  power  to  re-enter  for  such  nonpayment,  no  demand  need 
be  made  by  the  lessor  to  entitle  him  to  declare  a  forfeiture;^  and 
under  a  provision  that  ''on  the  failure  of  the  tenant  to  pay  the  rent 
as  specified,  the  lease  may  be  terminated  at  the  option  of  the  lessor/' 
it  has  been  held  that  no  demand  for  the  rent  is  required  to  enable 
the  lessor  to  terminate  the  lease,  all  that  is  necessary  being  a  notice 
that  the  lessor  elects  to  exercise  his  option.*  The  parties  may  by  an 
express  provision  in  the  lease  waive  the  necessity  for  a  demand  for 
the  rent  when  due ;  •  but  a  provision  for  such  a  waiver  will  not  be 
extended  beyond  its  clear  import.*  The  demand  may  be  made  by 
the  authorized  agent  of  the  lessor,*  and  it  is  not  necessary  that  his 
authority  be  in  writing.®  As  a  general  rule,  the  demand  must  be  for 
the  precise  amount  of  rent  due,  and  if  an  excessive  amount  is  de- 
manded it  will  be  inefifectual.'  On  the  other  hand,  where  the  pro- 
vision was  one  giving  the  lessee  an  option  to  terminate  the  lease  on 
the  nonpayment  of  rent  within  a  specified  time  after  it  became  due, 
it  has  been  held,  on  the  theory,  however,  that  no  demand  for  the 
rent  was  necessary,  that  the  fact  that  a  demand  for  rent  overdue 
for  the  specified  time  was  coupled  with  a  demand  for  subsequent  rent 
not  overdue  for  the  required  time  does  not  render  the  demand  and 
accompanying  notice  of  the  termination  of  the  lease  ineffectual,^  In 
England  and  in  some  jurisdictions  in  this  country  the  common  law 
necessity  for  a  demand  for  the  payment  of  the  rent  at  the  time  when 
it  falls  due  has  been  abrogated  by  statute,*  but  the  statutory  sub- 
stitute for  the  common  law  demand  must  be  strictly  complied  with.** 

649.  Time  of  Demand. — ^Where  the  provision  is  for  a  forfeiture  for 
nonpayment  of  the  rent  when  due  the  demand  must  be  made  on  the 

1.  Gnffy  V.  Hukill,  34  W.  Va.  49,       6.  Sheets  v.  Selden,  2  Wall.  177,  17 
11  S.  B.  764,  26  A.  S.  R.  901,  8  L.R.A.   U.  S.   (L.  ed.)   822. 

759.  See  also  Gartland  v.  Hickman,  7.  Connor  v.  Bradley,  1  How.  211, 
59  W.  Va.  75,  49  S.  E.  14,  67  L.R.A.  H  U-  S.  (L.  ed.)  105;  Slieete  v.  Sel- 
694.  den,  7  Wall.  416,  19  U.  S.   (L.  ed.) 

2.  McCroskey  v.  Hamilton,  108  Ga.  J,^^,;  ^,^^"^\-  SP^J>  ^^  ^V^"-  ^P'  21 
640,  34  S.  E.  Ill,  75  A.  S.  R.  79.  ?'  ^-  ^Kf^^rP^'J}^,^'  ^,^^f  T^^" 

3!  Howe  V.  Frith,  43  Colo.  75,  95  {?  f  ^3  201  Pa.  St.  273,  50  Atl.  764, 

Pac.  603,  127  A.  S.  R.  79,  15  Ann.   ^^\  ^'  ^-  »"^- 

Cas.  1069,  17  L.R.A.(N.S.)  672;  God-       «   MnptJtl^*  ^%  ^^-u^      -inQ  r.« 
XT  /71  -KT  1     cn   no  XT   1XT        O'  McCroskey  v.  Hamilton,  108  Ga. 

win  V   Hains,  71  Neb.  59,  98  N.  W.  ^^  34  g  ^  ^ll,  75  A.  S.  r!  79. 

X?  ?       oa  F'^Q  ^    0-.0    -.0^   A    o  »•  Williams  V.  Vanderbilt,  145  111. 

..  ^o^^^J  ^  ^•^^'  ?  J^'  ^^  ^-  ®-  238,  34  N.  E.  476,  36  A.  S.  R.  486, 

R.  89;  8  Ann.  Cas.  68L  2I  L.R.A.  489. 

4.  Read  v.  Tuttle,  35  Conn.  25,  95  Note:  8  Ann.  Cas.  582. 

Am.  Dec.  216.  10.  Henderson  v.  Carbondale  Coal, 

5.  Sheets   v.    Selden,   2   Wall.   177,  etc.,  Co.,  140  U.  S.  25,  11  S.  Ct.  691, 
17  U.  S.  (L.  ed.)  822.  35  U.  S.  (L.  ed.)  332  (Illinois  statute). 
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day  the  rent  falls  due ;  ^^  and  when  it  is  for  a  forfeiture  if  the  rent 
is  not  paid  within  h  certain  time  after  it  becomes  due^  the  demand 
must  be  made  on  the  last  day  upon  which  payment  must  be  made 
to  avoid  the  forfeiture."  The  ter&  **month,"  as  used  in  a  provision 
for  a  forfeiture  if  the  rent  remains  unpaid  for  one  month,  has  been 
held  to  mean  a  calendar  month,  and  therefore  where  the  rent  becomes 
dye  on  the  first  of  a  month  the  demand  is  properly  made  on  the 
first  of  the  following  month.**  As  regards  the  time  of  day  when 
the  demand  must  be  made  it  seems  that  it  should  be  made  at  or  about 
sunset.**  Thus  it  has  been  held  that  a  demand  made  on  the  proper 
day  at  one  p.m.  was  insufficient  because  not  made  at  the  proper 
time  of  the  day.**  In  some  jurisdictions  the  statutes  have  dispensed 
with  the  common  law  requirement  that  a  demand  must  be  made  on 
the  day  the  rent  falls  due.*® 

650.  Place  of  Demand. — ^Where  there  is  no  provision  as  to  the  place 
for  the  payment  of  the  rent  the  demand  must  be  made  on  the  demised 
premises,*^  and  at  the  most  notorious  place  thereon.  When  it  was 
required  by  the  common  law  rule  that  the  lessor  should  demand  the 
rent  upon  the  leased  premises,  it  was  not  intended  that  he  should 
perform  a  mere  idle  ceremony,  but  that  he  should  thereby  apprise  the 
lessee  of  the  fact  that  the  rent  was  then  demanded.  He  was  required 
to  go  to  the  premises,  because  the  rent  issued  out  of  them,  and  to 
make  the  demand  at  the  most  notorious  place  thereon,  because  the  * 
lessee,  or  some  one  who  might  inform  him,  would  be  more  apt  to 
be  at  that  place  and  hear  the  demand  than  elsewhere  on  the  land.*® 

11.  Connor  v.  Bradley,  1  How.  211,  16.  Williams  v.  Vanderbilt,  145  111. 
11  U.  S.  (L  ed.)  106;  Sheets  v.  Sel-  238,  34  N.  E.  476,  36  A.  S.  R.  486,  21 
den,  2  Wall.  177,  17  U.  S.   (L.  ed.)    L.R.A.  489. 

822;  Prout  v.  Roby,  15  Wall.  471,  21  17.  Connor  v.  Bradley,  1  How.  211, 

U.  S.  (L.  ed.)  58;  Godwin  v.  Harris,  11  U.  S.  (L.  ed.)  105;  Prout  v.  Roby, 

71  Neb.  59,  98  N.  W.  439,  8  Ann.  Cas.  15  Wall.  471,  21  U.  S.   (L.  ed.)  58; 

579  and  note;  Rea  v.  Eagle  Transfer  Jenkins  v.  Jenkins,  63  Ind.  415,  30 

Co.,  201  Pa.  St.  273,  50  Atl.  764,  88  Am.  Rep.  229 ;  Rea  v.  Eagle  Transfer 

A.  S.  R.  809.  Co.,  201  Pa.  St.  273,  50  Atl.  764,  88 

12.  Sheets  v.  Selden,  2  Wall.  177,  A.  S.  R.  809;  BergdoU  v.  Spaulding, 

17  U.  S.  (L.  ed.)  822.  234  Pa.  St.  588,  83  Atl.  427,  Ann.  Cas. 
Note:  8  Ann.  Cas.  581.  1913C  1197;  Moran  v.  Lavell,  32  R.  I. 
18.  Sheets  v.   Selden,  2  Wall.  117,  338,   79   Atl.   818,   Ann.    Cas.   1912D 

17  U.  S.   (L.  ed.)  822.     Generally  aa  1007. 

to  the  meaning  of  the  term  "month,"       Notes:  8  Ann.  Cas.  581;  Ann.  Cas. 

see  Time.  1913C  1198. 

14.  Connor  v.  Bradley,  1  How.  211,  18.  Connor  v.  Bradley,  1  How.  211, 
11  U.  S.  (L.  ed.)  105;  Prout  v.  Roby,  11  U.  S.  (L.  ed.)  105;  Prout  v.  Roby, 
15  Wall.  471,  21  U.  S.  (L.  ed.)  58;  15  Wall.  471,  21  U.  S.  (L.  ed.)  58; 
Jenkins  v.  Jenkins,  63  Ind.  415,  30  Rea  v.  Eagle  Transfer  Co.,  201  Pa,  St. 
Am.  Dec.  229.  273,  60  Atl.  764,  88  A.  S.  R.  809. 

Note:  8  Ann.  Cas.  581.  Notes:  8  Ann.  Cas.  581;  Ann.  Cas. 

16.  Jenkins  v.  Jenkins,  63  Ind.  416,  1913C  1198. 
30  Am.  Rep.  229. 
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Thus,  if  there  is  a  dwelling  house  on  the  land,  the  demand  should 
be  made  at  the  front  door  thereof,*'  and  where  there  were  situated  on 
the  demised  premises  a  warehouse  and  also  a  dwelling  house  it  has 
been  held  that  the  demand  should  have  been  made  at  the  dwelling 
house,  and  that  a  demand  made  at  the  door  of  the  warehouse  was 
insufficient  upon  which  to  base  a  forfeiture.*®  The  fact  that  there  is 
no  person  on  the  demised  premises  ready  to  pay  the  rent  does  not 
excuse  a  failure  to  make  a  demand  upon  the  premises,*  and,  according 
to  a  number  of  authorities,  a  custom  or  practice  of  the  tenant  to  seek 
the  landlord,  or  to  make  payment  elsewhere  than  on  the  premises, 
does  not  relieve  the  latter  from  the  necessity  of  a  formal  and  legal 
demand  made  on  the  premises.* 

Waiver  of  Forfeiture 

651.  In  General. — The  provision  for  forfeiture  being  for  the  benefit 
of  the  lessor,  a  forfeiture  may  be  waived  by  him,  and  if  he  does  so 
his  right  to  enforce  it  is  lost,'  and  the  principle  of  waiver  is  not 
confined  to  a  forfeiture  for  assigning  without  license,  or  for  non- 
payment of  rent,  but  extends  to  any  other  ground  of  forfeiture 
which  merely  makes  the  lease  voidable.*  Slight  acts  are  deemed 
sufficient  for  this  purpose,**  and  it  may  be  stated  as  a  general  rule 
.that  any  recognition  by  a  lessor  of  a  tenancy  as  subsisting  after  the 
right  of  entry  has  accrued,  and  the  lessor  has  notice  of  the  forfeiture, 
will  have  the  effect  of  a  waiver.®  Thus  where  a  lease  contained  cove- 
nants to  keep  the  premises  in  repair,  and  to  repair  within  three 
months  after  notice,  and  a  clause  of  re-entry  for  breach  of  any  cove- 
nant, and  the  premises  being  out  of  repair,  the  landlord  gave  a  notice 
to  repair  within  three  months  it  was  held  that  this  was  a  waiver 
of  the  forfeiture  incurred  by  bre^,ch  of  the  general  covenant  to  keep 

19.  Note:  Ann.  Cas.  1913C  1198.  Notes:  26  A.  S.  R.  912;  117  A.  S. 

20.  Note:  Ann.  Cas.  1913C  1198.         R.  96;  69  L.R.A.  851. 

1.  Connor  v.  Bradley,  1  How.  211,       4.  Gamhart  v.  Finney,  40  Mo.  449,  . 
11  U.  S.  (L.  ed.)  105;  Front  v.  Roby,  93  Am.  Dec.  303. 

15  Wall.  471,  21  U.  S.   (L.  ed.)  58;  5.  Gamhart  v.  Finnev,  40  Mo.  449, 

Rea  V.  Eagle  Transfer  Co.,  201  Pa.  St.  93  Am.  Dec.  303. 

273,  50  Atl.  764,  88  A.  S.  R.  809.  Note:  26  A.  S.  R.  912. 

Note:  8  Ann.  Cas.  581.  .6.  Dermott  v.  Wallach,  1  Wall.  61, 

2.  Rea  v.  Eagle  Transfer  Co.,  201  17  U.  S.  (L.  ed.)  680;  Knickerbocker 
Pa.  St.  273,  50  Atl.  764,  88  A.  S.  R.  Life  Ins.  Co.  v.  Norton,  96  11.  S.  234, 
809;  BergdoU  v.  Spaulding,  234  Pa.  24  U?  S.  (L.  ed.)  689 ;  Durand  v.  How- 
St.  588,  83  Atl.  427,  Ann.  Cas.  1913C  ard,  216  Fed.  585,  132  C.  C.  A.  589, 
1197.  L.R.A.1915B  998;  Williams  v.  Van- 
Note:  Ann.  Cas.  1913C  1198.  derbilt,  145  111.  238,  34  N.  E.  476,  36 

3.  Moses  V.  Loomis,  156  111.  392,  40  A.  S.  R.  486,  21  L.R.A.  489;  Gamhart 
N.  E.  952,  47  A.  S.  R.  194;  Patterson  v.  Finney,  40  Mo.  449,  93  Am.  Dec. 
V.  Northern  Trust  Co.,  231  111.  22,  82  303:  Godwin  v.  Harris,  71  Neb.  59,  98 
K  E.  840,  121  A.  S.  R.  299.  N.  W.  439,  8  Ann.  Cas.  579;  Dendy  v. 
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the  premises  in  repair,  and  therefore  the  landlord  could  not  bring 
ejectment  until  after  the  expiration  of  the  three  months.'  In  case^ 
however,  of  a  general  covenant  to  repair,  a  notice  by  the  landlord 
to  repair  in  accordance  with  the  covenant  will  not  itself  on  failure 
of  the  lessee  to  make  the  repairs  operate  as  a  waiver  of  a  forfeiture 
for  the  breach.®  It  has  been  held  that  a  lessor  waives  a  prior  right 
to  forfeit  the  term  by  asking  the  court  to  require  a  receiver  of  the 
property  of  the  tenant  to  elect  whether  he  will  accept  or  reject  the 
term.*  After  a  lessor  has  exercised  his  election  and  has  granted 
another  lease  of  the  premises  to  a  third  person  he  cannot  waive  the 
forfeiture  even  with  the  consent  of  the  first  lej.see  to  the  impairment 
of  the  rights  of  the  second  lessee.  ^^  A  right  of  re-entry  may  be  sus- 
pended without  being  entirely  waived,  and  it  has  been  held  that  an 
agreement  to  give  further  time  for  repairs  is  not  a  waiver  of,  but  only 
a  suspension  of,  the  right  of  re-entry  for  nonrepair  which  will  revive 
upon  the  failure  to  make  the  repairs  in  the  additional  time  allowed.^' 
652.  Delay  in  Enforcement  of  Forfeiture;  Acquiescence  in  Prior 
Breaches. — ^While  a  reasonable  delay  in  declaring  a  forfeiture  will  not 
waive  the  right,**  an  unreasonable  delay  may  have  such  effect,**  and 
a  fortiori  a  landlord  who  by  his  words  and  conduct  causes  his  ten- 
ant to  believe  that  he  does  not  intend  to  enforce  a  forfeiture  may 
be  estopped  to  avail  himself  of  the  forfeiture  after  his  tenant  has 
acted  under  such  belief.**    Thus  where  the  provision  is  for  forfeiture 

Nicholl,  4  C.  B.  N.  S.  376,  93  E.  C.  L.  piration   of  three   months,   ejectment 

376,  27  L.  J.  C.  P.  220,  15  Eng.  Rul.  was   brought.     It  was  held   that  the 

Cas.  783.  notice  was  not  a  waiver  of  the  forfei- 

Notes:  47  A.  S.  R.  197;  15  Eng.  Rul.  ture  incurred  by  the  breach  of  the  gen- 

Cas.  767.  eral  covenant  to  repair,  and  that  the 

7.  Doe  v.  Meux,  4  B.  &  C.  606,  10  action  was  maintainable. 

E.  C.  L.  417,  28  Rev.  Rep.  426, 15  Eng.  9.  Durand  v.  Howard,  216  Fed.  585, 

Rul.  Cas.  760.  132  C.  C.  A.  589,  L.R.A.1915B  998. 

8.  Few  V.  Perkins,  L.  R.  2  Exch.  92,  See  supra,  par.  360,  as  to  the  posi- 
36  L.  J.  Exch,  54, 16  L.  T.  N.  S.  62, 15  tion  of  a  receiver  of  the  lessee  as  an 
W.  R.  713, 15  Eng.  Rul.  Cas.  763,  dis-  assignee  of  the  term. 

tinguishing  Doe  v.  Meux,  4  B.  &  C.  10.  Guffy  v.  Hukill,  34  W.  Va.  49, 

606,  10  E.  C.  L.  417,  28  Rev.  Rep.  426,  11  S.  E.  754,  26  A.  S.  R.  901,  8  L.R.A. 

15  Eng.  Rul.  Cas.  760.    In  this  case  an  759. 

indenture  of  lease,  with  a  clause  for  11.  Doe  v.  Brindley,  4  B.  &  Ad.  84, 

re-entry,  contained  a  general  covenant  24  E.  C.  L.  28,  15  Eng.  Rul.  Cas.  582. 

on  the  part  of  the  lessee  to  keep  the  12.  Note:  24  L.R.A.(N.S.)   1065. 

premises  demised  in  repair,  and  a  fur-  13.  Cupples  v.  Level,  54  Wash.  299, 

ther  covenant  that  he  would,  within  103  Pac.  430,  23  L.R.A.(N.S.)  519. 

three  months  after  notice  being  given  Notes:  26  A.  S.  R.  912;  24  L.R.A. 

to  him  by  the  landlord,  repair  all  de-  (N.S.)  1063. 

fects  specified  in  the  notice,  and  the  14.  Conley  v.  Johnson,  69  Ark.  513, 

premises  demised  being  out  of  repair,  64  S.  W.  277,  86  A.  S.  R.  209;  Hoses 

the  landlord  gave  the  lessee  notice  to  v.  Loomis,  156  111.  392,  40  N.  E.  952, 

repair,  ^In  accordance  with  the  cove-  47  A.  S.  R.  194. 

nants"  of  the  lease,  and  before  the  ex-  Note:  24  L.R.A. (N.S.)  1063. 
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for  nonpayment  of  rent  and  the  lessor  by  his  continuous  course  of 
conduct  has  led  the  lessee  to  believe  that  prompt  payment  will  not 
be  insisted  upon,  he  will  not  be  permitted  without  notice  of  his 
intention  to  do  so  to  enforce  a  forfeiture  for  failure  to  make  prompt 
payment,  as  the  lessor  should  not  be  permitted  to  entrap  the  tenant.** 
But  mere  leniency  on  the  part  of  a  lessor  in  exacting  the  prompt 
payment  of  rent  will  not  preclude  him  from  enforcing  a  forfeiture 
for  the  subsequent  nonpayment  of  rent,  for,  as  has  been  well  said, 
if  the  leniency  of  a  landlord  in  not  insisting  upon  the  strict  payment 
of  rent  according  to  the  terms  of  a  lease  would  be  a  defense  to  an 
action  to  recover  possession  of  the  premises,  then,  indeed,  the  lot  of 
a  tenant  might  often  be  a  hard  one,  since  for  their  own  protection 
landlords  would  insist  upon  strict  compliance  with  the  contract.*^ 

653.  Acceptance  of  Rent  Generally. — ^The  most  familiar  instance 
of  the  waiver  of  the  forfeiture  of  a  lease  arises  from  the  acceptance 
of  rent  by  the  landlord  after  condition  broken,  and  it  is  a  universal 
rule  that  if  the  landlord  accepts  rent  from  his  tenant  after  fuir  notice 
or  knowledge  of  a  breach  of  a  covenant  or  condition  in  his  lease  for 
which  a  forfeiture  might  have  been  demanded,  this  constitutes  a 
waiver  of  forfeiture  which  cannot  afterward  be  asserted  for  that  par- 
ticular breach  or  any  other  breach  which  occurred  prior  to  the  accep tr- 
ance of  the  rent.  In  other  words,  the  acceptance  by  a  landlord  of 
the  rents,  with  full  knowledge  of  a  breach  in  the  conditions  of  the 
lease,  and  of  all  of  the  circumstances,  is  an  affirmation  by  him  that 
the  contract  of  lease  is  still  in  force,  and  he  is  thereby  estopped  from 
netting  up  a  breach  in  any  of  the  conditions  of  the  lease,  and  demand- 
ing a  forfeiture  thereof.^'    And  it  is  generally  held  that  even  though 

15.  Standard  Brewing  Co.  v.  An-  Ann.  Cas.  1915A  1249;  Moses  v. 
derson,  121  La.  Ann.  935,  46  So.  926,  Loomis,  156  111.  392,  40  N.  E.  952,  47 
15  Ann.  Cas.  251;  Westmoreland,  etc.,  A.  S.  R.  194;  Kenny  v.  Sen  Si  Lun, 
Natural  Gas  Co.  v.  De  Witt,  130  Pa.  101  Minn.  253, 112  N.  W.  220, 11  Ann. 
St.  235,  18  Atl.  724,  5  L.R.A.  731.  Cas.  60,  11  L.R.A.(N.S.)  831;  Gam- 
Note:  15  Ann.  Cas.  263.  hart  v.  Finney,  40  Mo.  449,  93  Am. 

16.  O'Connor  V.  Timmerman,  85  Neb.  Dec.  303;  Collins  v.  Hasbrouck,  56  N. 
422,  123  N.  W.  443,  133  A.  S.  R.  668,  Y.  157, 15  Am.  Rep.  407;  Field  v.  Cop- 
24  L.R.A.(N.S.)  1063.  See  also  Wil-  ping,  65  Wash.  359,  118  Par.  329,  36 
liams  V.  Vanderbilt,  145  111.  238,  34  N.  L.R.A.  (N.S.)  488;  Kanawha-Gaulev 
E.  476,  36  A.  S.  R.  486,  21  L.R.A.  489.  Coal,  etc.,  Co.  v.  Sharp,  73  W.  Va.  427, 

Note:  24  L.R.A. (N.S.)  1065.  80  S.  E.  781,  Ann.  Cas.  1916E  786,  52 

17.  Dermott  v.  Wallacli,  1  Wall.  61,  L.R.A. (N.S.)  968;  Gomber  v.  Hackett, 
17  U.  S.  (L.  ed.)  680;  Knickerbocker  6  Wis.  323,  70  Am.  Dec.  467;  Katz  v. 
Life  Ins.  Co.  v.  Norton,  96  U.  S.  234,  Miller,  148  Wis.  63,  133  N.  W.  1091, 
24  U.  S.  (L.  ed.)  689;  In  re  Frazin,  Ann.  Cas.  1913 A  1199;  Doe  v.  Meux, 
183  Fed.  28,  105  C.  C.  A.  320,  33  4  B.  &  C.  606, 10  E.  C.  L.  417,  28  Rev. 
L.R.A. (N.S.)  745;  Durand  v.  Howard,  Rep.  426,  15  Eng.  Rul.  Cas.  760. 

216  Fed.  585,  132  C.  C.  A.  589,  L.R.A.  Notes:  93  Am.  Dec.  309;  10  A.  S. 
1915B  998;  Guptill  v.  Macon  Stone  R.  493;  47  A.  S.  R.  198;  8  L.R.A.  759; 
Supply  Co.,  140  Ga.  696,  79  S.  E.  854,   11    L.R.A. (N.S.)    831;    L.R.A.1915A 

3132 


16  B.  C.  U        LANDLORD  AND  TENANT  §  654 

the  lessor  has  instituted  proceedings  to  enforce  the  forfeiture  and 
recover  possession  of  the  premises,  his  acceptance  of  rents  accruing 
subsequently  to  the  forfeiture  is  a  waiver  of  the  right  to  enforce  it;  ^* 
and  according  to  some  decisions^  the  fact  that  the  lessor  in  accept- 
ing subsequently  accruing  rent  expressly  remonstrates  against  its  being 
considered  a  waiver  of  a  prior  cause  of  forfeiture  will  not  prevent  it 
from  having  such  effect.**  On  the  other  hand,  it  has  been  held,  and 
this  seems  to  be  the  better  view,  that  if  the  subsequent  payment  to  the 
landlord  is  not  made  as  rent  accruing  under  the  lease  but  as  compensa- 
tion for  the  lessee's  wrongful  withholding  of  the  possession  after  the 
forfeiture,  it  will  not  operate  as  a  waiver.*^  As  regards  the  effect  of  the 
receipt  of  rent  as  a  waiver  it  is  immaterial  by  whom  the  rent  is  paid  if 
it  is  in  fact  received  as  rent  and  on  behalf  of  the  lessee,  as  where  it  is 
paid  by  a  subtenant  or  assignee  of  the  lease,*  or  by  a  trustee  in  bank- 
ruptcy, in  case  of  the  bankniptcy  of  the  lessee.*  So  if  a  landlord, 
after  a  cause  of  forfeiture  has  arisen,  proceeds  to  make  a  distress  for 
rent  previously  due,  the  right  to  re-enter  is  waived  because  by  dis- 
training he  recognizes  the  relation  of  landlord  and  tenant  and  the 
lease  as  still  existing.*  And  the  commencement  of  an  action  for  subse- 
quently accruing  rent  is  a  recognition  of  the  continuance  of  the  ten- 
ancy and  a  waiver  of  the  prior  cause  of  forfeiture.*  If  the  parties 
expressly  stipulate  that  the  lessor's  receipt  of  the  rents  shall  n^t  preju- 
dice his  right  to  enforce  the  prior  forfeiture,  effect,  it  seems,  will  be 
given  to  such  stipulation. • 

654.  Acceptance  of  Rent  Must  Be  after  Breach. — ^To  render  the 

359;  11  Ann.  Cas.  62;  Ann.  Cas.  1913A  infra,  par.  666,  as  to  acceptance  of  rent 

1202;  Ann.  Cas.  1915A  1250;  15  Eng.  from  assignee. 

Rul.  Cas.  585,  789.  2.  In  re  Frazin,  183  Fed.  28,  105  C. 

18.  Guptill  V.  Macon  Stone  Supply  C  A.  320,  33  L.R.A.(N.S.)  745. 

Co.,  140  Ga.  696,  79  S.  E.  854,  Ann.  3.  Demott  v.  Wallach,  1  WaU.  61, 

Cas.  1915 A  1249;  Gomber  v.  Hackett,  17  U.  S.  (L.  ed.)  680;  Knickerbocker 

6  Wis.  323,  70  Am.  Dec.  467;  Dendy  v.  Life  Ins.  Co.  v.  Norton,  96  U.  S.  234, 

Nicholl,  4  C.  B.  N.  S.  376,  93  E.  C.  L.  ^y-^'  ^b  f^'^  ^^^'  Durand  v.  How- 

376,  27  L.  J.  C.  PL  220,  15  Eng.  Rul.  ^^^y  f^^^K^'Jl^'  ^^  ^'  ^'  ^'  ^^' 
Cas    783  li.K.A.1915B  998. 

'  Note:  11  L.R.A.(N.S.)  833.  852^°***'  *^  ^'  ^'  ^'  ^^'  ^^  ^''^'^' 

19.  Kenny  v.  Sen  Si  Lun,  101  Minn.        a*    *    j-  *        i»  *  n 

253,  112  N.  W.  220.  11  An'n.  Cas.  60,  ,„fl%t^*^  ^' ""*  ^''''"'^^^'  "^ 

11  T  "RA  /\rQ^  fiQi  supra,  par.  jx»  ei  seq. 

11  L.R.A.(N.b.)  831.  4.  Blank  v.  Independent  Ice  Co.,  153 

Not^:  47  A.  S.  R.  199;  11  Ann.  j^    241,  133  N.   W.  344,  43   L.R.A. 

20.  Kenny  v.  Sen  Si  Lun,  101  Mmn.  (n.  Y.)  516,  43  Am.  Dec.  706;  Dendy 
253,  112  N.  W.  220,  11  Ann.  Cas.  60,  v.  Nicholl,  4  C.  B.  N.  S.  376,  93  E.  C. 
11  L.R.A.(N.S.)  831  (referring  to  au-  L.  376,  27  L.  J.  C.  PI.  220,  l5  Eng.  Rul. 
thorities  with  approval).  Cas.  783. 

Notes:  11  L.R.A.(N.S.)  832;  11  Notes:  10  A.  S.  R.  493;  47  A.  S.  R. 
Ann.  Cas.  64.  198. 

1.  Note:  11  L.R.A.(N.S.)  831.    See       5.  Note:  Ann.  Cas.  1915A  1251.. 
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acceptance  of  rent  a  waiver  it  is  necessary  that  at  the  time  of  such 
acceptance  there  should  have  been  such  a  breach  of  the  covenant  or 
condition  as  gave  the  lessor  a  present  right  to  enforce  the  forfeiture, 
and  the  receipt  of  rent  cannot  operate  as  a  waiver  of  a  cause  of  for- 
feiture thereafter  arising.®  Thus  where  a  mining  lease  provides  for 
its  forfeiture  for  the  cessation  of  work  for  a  specified  time,  the  accept- 
ance of  rent  accruing  after  cessation  of  work  but  before  such  cessation 
has  lasted  the  specified  time  will  not  constitute  a  waiver  of  a  cause 
of  forfeiture  thereafter  incurred  by  the  continuance  of  the  cessation 
for  the  specified  time.^  So  it  has  been  held  that  if  a  lessee  violates 
a  condition  by  making  a  voluntary  assignment  for  the  benefit  of  cred- 
itors, for  which  breach  the  lease  may,  by  its  terms,  be  forfeited,  and 
the  assignee  occupies  the  premises  for  a  time  without  electing  whether 
to  accept  or  to  refuse  the  lease,  the  landlord's  right  to  declare  a  for- 
feiture, because  of  such  assignment,  is  not  waived  by  his  receiving 
i*ent  from  the  assignee  for  the  period  covered  by  the  latter's  occupation 
^f  the  premises;  the  reason  for  this  being  that  the  assignee  has  the 
right  to  elect  whether  he  will  accept  the  term  or  not  and  therefore 
there  has  been  no  legal  operative  assignment  of  the  term  until  he  has 
-elected  to  accept  it.^  Likewise  it  is  held  under  our  present  Bankruptcy 
Act  that-  the  title  to  a  leasehold  held  by  a  bankrupt  vests  in  the  trustee 
only  upon  some  act  of  acceptance  on  his  part,  notwithstanding  the 
provision  of  the  act  that  the  trustee  shall  upon  his  appointment  be 
vested  with  the  title  of  the  bankrupt  as  of  the  date  he  was  adjudged 
a  banknipt,  and  therefore  acceptance  of  rent  from  him  prior  to  that 
rime  will  not  waive  a  right  to  re-enter  for  devolution  of  the  term  by 
operation  of  law.'  So  where  the  rule  prevails  that  a  mortgage  creates 
only  a  lien,  and  a  forfeiture  is  claimed  for  breach  of  a  covenant  not 
to  assign  or  transfer  the  term,  the  acceptance  of  rent  after  knowledge 
that  the  lessee  has  mortgaged  the  leasehold  but  before  a  sale  is  made 
under  the  mortgage  is  not  a  waiver  of  a  forfeiture  thereafter  occurring 
upon  the  consummation  of  the  sale,  as  the  mortgage  followed  by  the 
sale  thereunder  is  the  violation  of  the  covenant  for  which  the  for- 

6.  In  re  Frazin,  183  Fed.  28,  105   Eng.  Rul.  Cas.  561. 

C.   C.  A.  320,  33  L.R.A.(N.S.)   745;  '     8.  Medinah  Temple  Co.  v.  Currey, 

West  Shore  R.  Co.  v.  Wenner,  70  N.   162  III.  441,  44  N.  E,  839,  63  A.  S.  R. 

J,  L.  233,  57  Atl.  408,  103  A.  S.  R.  320. 

801,  1  Ann.  Cas.  790;  Doe  v.  Brind-       Notes:    11    L.R.A.(N.S.)    832;    36 

ley,  4  B.  &  Ad,  84,  24  E.  C.  L.  28,  15  L.R.A.(N.S.)  490. 

Eng.  Rul.  Cas.  582 ;  Doe  v.  Bancks,  4       9.  In  re  Frazin,  183  Fed.  28,  105  C. 

B.  &  Aid.  401,  6  E.  C.  L.  535,  23  Rev.   C.  A.  320,  33  L.R.A.(N.S.)  745  and 

Rep.  318,  15  Eng.  Rul.  Cas.  561.  note. 

Notes:    11    L.R.A.(N.S.)    832;    15       See  supra,  par.  361,  as  to  the  posi- 
Eng.  Rul.  Cas.  584.  tion  of  a  trustee  in  bankruptcy  as  an 

7.  Doe  v.  Bancks,  4  B.  &  Aid.  401,  assignee  of  a  term  held  by  the  bank- 
•6  E.  C.  L.  535,  23  Rev.  Rep.  318,  15  rupt  and  liabilities  arising  therefrom. 
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feiture  can  alone  be  claimed.*®  On  the  other  hand,  where  a  lessor 
consented  to  a  subletting  for  a  specified  time  and  the  lessee  sublet  for 
such  time,  giving  the  sublessee  also  a  privilege  to  extend  the  term  of 
the  sublease  for  a  further  time,  it  was  held  that  this  was  a  present 
breach  of  the  lessee's  covenant  not  to  sublet  witliout  the  consent  of 
the  lessor,  and  not  a  breach  which  would  only  arise  in  futuro  upon 
the  exercise  by  the  sublessee  of  the  privilege  to  extend  the  sublease, 
and  therefore  the  acceptance  by  the  lessor  of  rent  accruing  after  the 
sublease  with  knowledge  of  its  terms  was  a  waiver  of  the  forfeiture.** 

655.  Knowledge  of  Forfeiture;  Receipt  of  Prior  Accrued  Rents. — 
To  constitute  a  waiver  the  lessor  at  the  time  of  the  receipt  of  rent 
must  have  had  knowledge  of  the  existence  of  the  cause  of  forfeiture.*- 
Thus  forfeiture  for  a  breach  of  a  condition  not  to  assign  is  not  waived 
by  acceptance  of  rent  from  the  assignee,  unless  the  landlord  has  knowl- 
edge of  the  assignment.*'  According  to  the  generally  received  view 
the  acceptance  of  rent,  which  accrued  prior  to  the  time  the  cause  of 
forfeiture  relied  on  arose,  is  not  necessarily  a  waiver  of  the  forfeiture, 
as  the  forfeiture  in  no  way  aflFects  the  liability  of  the  lessee  for  such 
rent.**  Thus  a  forfeiture  is  not  waived  by  the  acceptance  of  rent 
already  accrued  under  a  receipt  specifying  that  it  is  not  to  waive  any 
breach  of  the  covenants  and  conditions  of  the  lease.*** 

656.  Acceptance  of  Rent  from  Assignee  of  Term. — Acceptance  of 
rent  from  an  assignee  of  the  term  is  as  effective  to  constitute  a  wai^'er 
as  acceptance  from  the  lessor  himself,**  and  when  an  assignment  with- 
out the  consent  of  the  landlord  works  a  forfeiture  still  such  forfeiture 
is  waived  by  the  landlord,  with  knowledge  of  the  facts,  accepting  rent 
from  the  assignee,  although  when  receiving  it  he  protests  against 
such  effect  being  given  to  his  act.*'  On  the  other  hand,  the  fact  that 
a  lessor  accepts  rent  from  one  who  in  fact  was  an  assignee  of  the  term, 
he  having  no  knowledge  of  the  assignment  which  gave  rise  to  his 

10.  West  Shore  R.  Co.  v.  Wenner,  759;  11  L.R.A.(N.S.)  832;  15  Eng. 
70  N.  J.  L.  233,  57  Atl.  408,  103  A.   Rul.  Cas.  585,  790. 

S.  R.  801,  1  Ann.  Cas.  790.  15.  Miller  v.  Prescott,  163  Mass.  12, 

11.  Collins  V.  Hasbi-ouck,  56  N.  Y.   39  N.  E.  409,  47  A.  S.  R.  434. 

157,  15  Am.  Rep.  407.  ^^'  Gamhart  v.  Finney,  40  Mo.  449, 

12.  German-American  Sav.  Bank  v.  ^^  ^°V  ^««-  ^r^^ '^^^^^?^*^S^  S^F" 
Gollmer,  155  Cal.  683, 102  Pac.  932,  24  T'^la^f^^^  P"  V'  ^.no^'  -^?  2^''' 
L.R.A.(N.S.)  1066;  Jackson  v.  Brown^  ^t.  569,  27  Am.  Rep  492;  Field  v. 
«..«   7  ir.Ur.J  /\r  V  \  007   K  A^   n«  Copping,  65  Wash.  359,  118  Pac.  329, 

,     ^n,  7  Johns.  (N.  Y.)  227,  5  Am.  Dec.  36  Y.RA.(N.S.)   488;  Kanawha-Oau- 

XT  *  >i^  A  o  r>  -ino  A  n  ^^Y  ^^al,  etc,  Co.  V.  Sharp,  73  W. 
lo^'^A  Vo^I  \\%^'  o  !  ^n""'  ^nn  Va.  427,  80  S.  E.  781,  52  L.R  A.(N.8.) 
1915A  1251;  15  Eng.  Rul.  Cas.  790.  968;  Katz  v.  Miller,  148  Wis.  63,  133 

}/  ?^  ^        '   P^^'   ^^'                    N.  W.  1091,  Ann.  Cas.  1913 A  1199. 

14.  O'Connor    v.     Timmerman,    85       Kotes:    11  L.R.A.(N.S.)    831;    36 

Neb.  422,  123  N.  W.  443,  133  A.  S.  R.  LR.A.(N.S.)  489. 

668,  24  L.R.A.(N.S.)  1063.                          17.  Notes:  47    A.    S.    R.    199:    11 

Notes:  47  A.   S.  R.  198;  8  L.R.A.   L.R.A.(N.S.)  832, 
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right  to  declare  a  forfeiture,  will  not  constitute  a  waiver.*'  And  it 
has  been  held  that  the  mere  fact  that  the  rent  is  paid  by  a  corporation 
claiming  to  be  the  successor  of  the  corporation  lessee  by  consolidation 
is  not  notice  to  the  lessor  that  there  has  been  an  assignment  so  as  to 
render  the  acceptance  a  waiver  of  the  forfeiture  caused  thereby,  as  the 
lessor  is  justified  in  the  absence  of  actual  notice  of  the  assignment  in 
relying  on  the  presumption  that  the  possession  is  as  a  subtenant  or 
otherwise  and  not  in  violation  of  the  provision  in  the  lease,  and  is 
not  required  to  inquire  as  to  the  nature  of  the  holding.*' 

657.  Effect  of  Waiver  on  Subsequent  Causes  for  Forfeiture. — ^If 
the  covenant  or  condition  for  forfeiture  is  not  a  continuing  one  and 
thus  capable  of  a  continuing  breach,  a  waiver  will  of  course  operate 
to  prevent  any  future  claim  of  forfeiture.  On  the  other  hand,  where 
it  is  of  a  continuing  nature  and  a  breach  is  waived,  as  by  the  acceptr 
ance  of  rent,  this  applies  only  as  to  past  breaches,  and  the  landlord 
is  not  thereby  precluded  from  taking  advantage  of  a  forfeiture  result- 
ing from  a  subsequent  or  continued  breach.*®  Thus  where  a  mining 
lease  provides  for  its  forfeiture  for  cessation  of  work  for  a  specified 
time,  the  acceptance  of  rent  after  cessation  for  such  time  will  not 
preclude  the  enforcement  of  a  forfeiture  for  a  continued  cessation.* 
So  a  covenant  against  subletting  is  capable  of  continuing  breaches, 
and  a  waiver  of  a  forfeiture  for  one  subletting  will  not  prevent  the 
enforcement  of  a  forfeiture  for  a  subsequent  subletting.*  In  case, 
however,  of  a  provision  for  re-entry  in  the  event  of  an  assignment 
without  the  consent  of  the  lessor,  it  was  decided  at  an  early  date  that 
if  a  single  assignment  be  licensed  the  provision  in  as  far  as  a  right 
to  re-enter  or  forfeit  the  term  is  concerned  is  absolutely  at  an  end, 
and  therefore  a  second  assignment,  irrespective  of  whether  the  lessor 
may  maintain  an  action  for  damages  therefor,  does  not  give  him  the 
right  to  declare  a  forfeiture,  and  this  rule  has  been  consistently  fol- 
lowed in  the  later  English  cases,  until  changed  by  statute,  and  in 
this  country.* 

18.  German-American  Sav.  Bank  v.  Doe  v.  Gladwin,  6  Q.  B.  953,  51  E.  C. 
Gollmer,  155  Cal.  683,  102  Pac.  932,  L.  952,  14  L.  J.  Q.  B.  189,  9  Jur.  508, 
24  L.R.A.(N.S.)  1066.  15  Eng.  Rul.  Gas.  790.    See  also  Ger- 

Notes:  47  A.  S.  R.  199;  36  L.R.A.  man-American  Sav.  Bank  v.  Gollmer, 

(N.S.)  490;  Ann.  Gas.  1913A  1203.  155  Cal.  683,  102  Pac.  932,  24  L.R.A. 

Generally  as  to  the  necessity  for  the  (N.S.)  1066. 

lessor's  knowledge  of  forfeiture,   see  Notes:  47  A.  S.  R.  199;  11  L.R.A. 

supra,  par.  655.  (N.S.)   398;  11  Ann.  Gas.  64;  Ann. 

19.  German-American  Sav.  Bank  v.  Gas.  1915A  1251;  15  Eng.  Rul.  Gas. 
Gollmer,  155  Gal.  683, 102  Pac.  932,  24  798. 

L.R.A.(N.S.)  1066.  1.  Doe  v.  Bancks,  4  B.  &  Aid.  401, 

20.  Kenny  v.  Sen  Si  Lun,  101  Minn.  6  E.  C.  L.  535,  23  Rev.  Rep.  318,  15 
253,  112  N.  W.  220,  11  Ann.  Gas.  60,  Eng.  Rul.  Gas.  561. 

11  L.R.A.(N.S.)  831;  Doe  v.  Bancks,       2.  Note:  2  British  Rul.  Gas.  805. 
4  B.  &  Aid.  401,  6  E.  G.  L.  535,  23       3.  Chipman  v.  Emeric,  5  Cal.  49,  63 
Rev.  Rep.  318,  15  Eng.  RuL  Gas.  561 :    *  m.  Dec.  80 ;  German- American  Sav. 
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Effect  of  Forfeiture 

658.  As  Regards  Liabilities  of  Lessee  Generally. — ^A  forfeiture  of 
the  term  does  not  release  the  tenant  from  liabilities  under  the  lease 
which  had  accrued  at  the  time  of  the  forfeiture,*  but  a  forfeiture, 
which  the  lessor  elects  to  assert,  terminates  the  lease  and  with  it  all 
unaccrued  liabilities  of  the  lessee  upon  his  covenants  and  stipulations 
in  the  lease  dependent  upon  the  continuance  of  the  term.  Thus  as  a 
general  rule  the  lessee  is  relieved  from  liability  for  subsequently  accru- 
ing rents  in  the  absence  of  a  stipulation  in  the  lease  for  his  continued 
liability,*  and  though  the  lessee  refuses  to  surrender  possession  after 
a  forfeiture,  the  lessor  cannot  recover  rent  subsequently  falling  due 
while  the  lessee  continues  possesion ;  his  remedy  in  such  a  case  being 
an  action  for  damages  for  the  lessee's  wrongfully  withholding  posses- 
sion.* A  landlord  who  elects  to  proceed  at  law  against  his  tenant  to 
enforce  a  forfeiture  cannot  have  relief  in  equity  against  the  tenant 
during  the  pendency  of  such  action  as  upon  a  subsisting  tenancy.' 
The  liability  for  rent  accrued  at  the  time  of  the  forfeiture  is  not,  how- 
ever, affected  thereby,®  and,  according  to  the  generally  accepted  view, 
this  includes  liability  for  accrued  rent  though  it  is  payable  in  advance, 
and  the  forfeiture  occurs  before  the  period  to  be  covered  by  such 

Bank  v.  Gollmer,  155  Cal.  683,  102  Goodall,  72  Cal.  498,  14  Pac.  190,  1 
Pac.  932,  24L.R.A.(N.S.)  1066;  West  A.  S.  R.  75;  Grommes  v.  St.  Paul 
Shore  R.  Co.  v.  Wenner,  70  N.  J.  L.  Trust  Co.,  147  III.  634,  35  N.  E.  820, 
233,  57  Atl.  408,  103  A.  S.  R.  801,  1  37  A.  S.  R.  248 ;  Cunningham  v.  Stock- 
Ann.  Cas.  790.  on,  81  Kan.  780,  106  Pac.  1057,  19 
Notes:  57  Am.  Dec.  496;  10  A.  S.  Ann.  Cas.  212;  Galbraith  v.  Wood,  124 
R.  560;  11  •L.R.A.(N-.S.)  398;  36  Minn.  210,  144  N.  W.  945,  Ann.  Cas. 
L.R.A.(N.S.)  489;  2  British  Rul.  Cas.  1915B  609,  50  L.R.A.(N.S.)  1034; 
804,  805.  Yuen  Suey  v.  Fleshraan,  65  Ore.  606, 

4.  American  Bonding  Co.  v.  Pueblo  133  Pac.  803,  Ann.  Cas.  1915A  1072; 
Inv.  Co.,  150  Fed.  17,  80  C.  C.  A.  97,  Ray  v.  Western  Pennsylvania  Natural 
10  Ann.  Cas.  357,  9  L.R.A.(N.S.)  557;  Gas  Co.,  138  Pa.  St.  576,  20  Atl.  1066, 
Cunningham  v.  Stockon,  81  Kan.  780,  21  A.  S.  R.  922,  12  L.R.A.  290. 

106  Pac.  1057,  19  Ann.  Cas.  212;  Gal-       Notes:  10  A.  S.  R.  493;  127  A.  S. 
braith  v.  Wood,  124  Minn.  210,  144  R.   91;   L.R.A.1916B   1101;    19   Ann. 
.    N.  W.  945,  Ann.  Cm.  1915B  009,  50   Cas.  216. 

L.R.A.(N.S.)  1034;  Barrett  v.  Monro,       6.  Cobum  v.  Goodall,  72  Cal.  498, 
69  Wash.  229,  124  Pac.  369,  40  L.R.A.   14  Pac.  190,  1  A.  S.  R.  75. 
(N.S.)  763.  Note:  10  A.  S.  R.  493. 

As  to  the  right  of  the  lessor  to  re-  7.  Notes:  10  A.  S.  R.  493;  8  L.R.A. 
tain  a  deposit  made  by  the  lessee  as  760. 

security  for  his  performance  of  the  8.  American  Bonding  Co.  v.  Pueblo 
terms  of  the  lease  when  a  forfeiture  Inv.  Co.,  150  Fed.  17,  80  C.  C.  A.  97, 
is  enforced,  see  supra,  par.  438.  10  Ann.  Cas.  357,  9  L.R.A.(N.S.)  557; 

5.  Watson  v.  Merrill,  136  Fed.  359,  Galbraith  v.  Wood,  124  Minn.  210, 144 
e9  C.  C.  A.  185,  69  L.R.A.  719;  In  re  N.  W.  945,  Ann.  Cas.  1915B  609,  50 
Miller  Bros.    Grocery   Co.,   219   Fed.  L.R.A.(N.S.)  1034. 

851, 135  C.  C.  A.  521,  Ann.  Cas.  1916A  Notes :  50  L.R.A. (N.S.)  1034; 
946,    L.R.A.1916B    1099;    Cobum    v.    L.R.A.1916B  llOL 
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advance  payment ;  •  and  a  fortiori  where  rent  has  been  paid  in  advance, 
under  an  agreement  that  it  shall  be  so  paid,  and  the  lessor  re-enters 
for  conditions  broken,  he  is  entitled  to  retain  the  rent  so  paid.^®  As 
the  effect  of  the  forfeiture  is  to  terminate  all  right  of  the  lessee  under 
the  lease  and  confer  upon  the  lessor  the  present  right  of  possession, 
if  a  tenant  has  been  guilty  of  waste  and  subsequently  suffers  a  for- 
feiture the  lessor's  damages  therefor  are  to  be  estimated  as  of  the  time 
his  right  to  possession  on  account  of  the  forfeiture  accrued,  and  not 
on  the  basis  that  he  has  only  a  reversionary  interest.  Thus  in  a  case 
of  a  lease  for  a  long  term  of  years  where  the  waste  consists  in  the 
removal  of  buildings  and  results  in  the  inability  of  the  lessor  to  rent 
the  premises  except  at  a  reduced  rental,  such  loss  or  deprivation  of 
the  rental  value  of  the  premises  is  recoverable,  though  if  there  had 
been  no  forfeiture  the  injury  to  the  reversion  might  have  been  a  very 
trivial  one,  as  the  buildings  during  the  time  of  the  lease  might  have 
been  destroyed  by  decay.*^ 

659.  Provision  in  Lease  for  Continued  Liability  of  Lessee. — ^It 
seems  that  by  an  express  provision  the  lessor  may  be  given  the  right 
to  re-enter  and  resume  the  possession  of  the  demised  premises  upon 
the  lessee's  breach  of  his  covenants  in  the  lease,  as  in  case  of  nonpay- 
ment of  rent,  and  hold  the  lessee  still  liable  for  the  subsequently  accru- 
ing rents.^*  As  has  been  said,  there  is  nothing  illegal  or  improper 
in  an  agreement  that  the  obligation  of  the  tenant  to  pay  all  the  rent 
to  the  end  of  the  term  shall  remain  notwithstanding  there  has  been 
a  re-entry  for  default;  and  if  the  parties  choose  to  make  such  an 
agreement  there  is  no  reason  why  it  should  not  be  held  to  be  valid 
as  against  both  the  tenant  and  his  sureties.**  It  has,  however,  been 
held  that  rent  after  re-entrv  cannot  be  recovered  unless  a  reasonable 
effort  has  been  made  to  relet  the  premises,  where  the  lease  provides 
that  after  re-entry  for  breach  of  any  covenant  the  lessors  "may,  at 
their  discretion,  relet  the  premises,  at  the  risk  of  the  lessee,  who  shall 
remain,  for  the  residue  of  said  term,  responsible  for  the  rent  herein 
reserved,  and  shall  be  credited  with  such  amounts  only  as  shall  be, 
by  the  lessors,  actually  realized."  **     And  a  provision  against  a  for- 

9.  Galbraith  v.  Wood,  124  Minn.  Paul  Trust  Co.,  147  111.  634,  35  N.  E. 
210,  144  N;  W.  945,  Ann.  Cas.  1915B  820,  37  A.  S.  R.  248;  Galbraith  v. 
609,  50  L.R.A.(N.S.)  1034.  Wood,  124  Minn.  210,  144  N.  W.  945, 

Note:  50  L.R.A.(N.S.)   1034.  Ann.  Cas.  1915B-609,  50  L.R.A.(N.S.) 

10.  Galbraith   v.  Wood,  124  Minn.   1034. 

210,  144  N.  W.  945,  Ann.  Cas.  1915B  Notes:  127  A.  S.  R.  91;  L.R.A.1916B 

609,  50  L.R.A.(N.S.)  1034.  1102. 

Note :  Ann.  Cas.  1915B  613.  13.  Grommes  v.  St.  Paul  Trust  Co., 

11.  Winston  v.  Franklin  Academy,  147  111.  634,  35  N.  E.  820,  37  A.  S.  R. 
28  Miss.  118,  61  Am.  Dec.  540.  248. 

12.  International  Trust  Co.  v.  I4.  International  Trust  Co.  v. 
Weeks,  203  U.  S.  364,  27  S.  Ct.  69,  51  Weeks,  203  U.  S.  364,  27  S.  Ct.  69,  51 

,U.  S.   (L.  ed.)   224;  Grommes  v.   St.   U.  S.  (L.  ed.)  224. 
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feiture  of  the  rents  accruing  after  the  lessor's  re-entry  will  not  be 
construed  as  authorizing  the  lessor  to  collect  the  subsequent  rent  both 
from  the  lessee  and  also  from  a  third  person  to  whom  the  lessor  may 
relet  the  premises.  The  lessee  in  such  a  case  is  entitled  to  have  th(^ 
amount  received  applied  in  satisfaction  of  his  liability.^'^  A  provision 
authorizing  the  lessor  after  re-entry  to  hold  the  lessee  for  subsequently 
accruing  rents  is  to  be  strictly  construed/®  and  the  requirements 
imposed  upon  the  lessor  in  the  exercise  of  this  right  must  be  strictly 
complied  with.^'  And  where  the  lease  reserved  to  the  lessor  the  right 
upon  default  "into  and  upon  said  premises  to  re-enter,"  and  provided 
that  in  the  event  of  such  re-entry  it  should  be  lawful  for  him  to  relet 
the  premises  as  the  agent  of  the  lessee  and  to  apply  the  rents  so  received 
upon  the  rents  due  by  the  lessee,  and  hold  the  lessee  liable  for  any 
deficiency,  it  has  been  held  that  the  term  "re-entry"  is  used  in  its 
technical  sense  as.  known  to  the  common  law  by  ejectment,  and  nOt 
to  include  a  removal  of  the  lessee  by  statutory  summary  proceedings.*^ 
Oh  the  other  hand,  there  are  decisions  to  the  effect  that  if  the  lease 
authorizes  the  landlord  to  re-enter  in  case  of  default  in  the  payment 
of  rent,  the  fact  that  he  re-enters  after  establishing  his  right  to  do  so 
by  an  action  of  forcible  entry  and  detainer,  .instead  of  making  a 
re-er|try  without  obtaining  a  judgment  of  restitution,  cannot  be  com- 
plained of  by  the  tenant  or  his  sureties.**  It  seems  that  a  provision 
accelerating  the  time  of  payment  of  the  rent  to  accrue  in  case  of  a 
default  in  the  payment  of  instalments  and  another  authorizing  the 
lessor  to  retake  possession  upon  such  default  are  to  be  construed  as 
alternative  provisions,  and  that'  therefore  where  possession  is  taken 
by  the  lessor  under  the  second  provision,  he  will  not  be  entitled  to 
recover  subsequently  accruing  rents  on  the  theory  that  under  the 
acceleration  clause  they  were  due  and  payable  at  the  time  he  took 
possession.*®  It  has  been  suggested  that  it  may  not  be  strictly  accu- 
rate or  correct  to  call  the  money  to  be  paid  after  re-entry  rent,  or 
to  treat  the  lease  as  in  forco  after  a  re-entry.* 

660.  As  Regards  Rights  of  Lessee. — A  forfeiture  terminates  as  a 

general  rule  all  rights  of  the  lessee  in  the  demised  premises,*  including 

« 

15.  Grommes  v.  St.  Paul  Trust  Co.,       Note:  127  A.  S.  R.  93. 

147  111.  634,  35  N.  E.  820,  37  A.  S.  R.  20.  In  re  Miller  Bros.  Grocery  Co., 

248.  219  Fed.  851,  135  C.  C.  A.  521,  Ann. 

16.  In  re  Miller  Bros.  Grocery  Co.,  Cas.  1916A  946,  L.R.A.1916B  1099  and 
219  Fed.  851,  135  C.  C.  A.  521,  Ann.  note. 

Cas.  1916A  946,  L.R.A.1916B  1099.  1.  Grommes  v.  St.  Paul  Trust  Co., 

Notes:    127   A.    S.    R.   92;    L.R.A.  147  111.  634,  35  N.  E.  820,  87  A.  S.  R. 

1916B  1103.  248;   Galbraith  v.   Wood,   124  Minn. 

17.  Note :  127  A.  S.  R.  92.  210,  144  N.  W.  945,  Ann.  Cas.  1915B 

18.  Notes:  127  A.  S.  R.  92;  L.R.A.  609;  50  L.R.A.(N.S.)  1034. 
1916B  1103.  Note:  Ann.  Cas.  1916B  1103. 

19.  Grommes  v.  St.  Paul  Trust  Co.,  2.  Kutter  v.  Smith,  2  Wall.  491,  17 
147  lU.  634,  35  N.  E.  820,  37  A.  S.  R.  U.  S.  (L.  ed.)  830. 

248. 
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any  right  to  crops  growing  at  the  time  of  the  forfeiture.*  Likewise 
by  a  forfeiture  the  right  of  the  lessee  reserved  in  the  lease  to  remove 
at  the  end  of  the  term  improvements  erected  by  him  upon  the  demised 
premises  is  lost.*  So,  as  regards  fixtures  removable  by  the  tenant 
only  during  the  term,  where  the  term  is  put  an  end  to  by  the  lessor 
under  a  forfeiture  clause,  for  some  act  or  omission  of  the  tenant,  and 
he  is  put  out  of  and  the  lessor  is  put  into  possession,  the  right  of  the 
tenant  to  remove  the  fixtures  in  the  absence  of  special  agreement  or 
special  circumstances  affecting  this  right  is  gone  as  effectually  as  if 
the  term  had  expired  by  lapse  of  time.*  A  tenant  does  not,  however, 
lose  by  a  forfeitmre  of  his  term  his  right  to  remove  his  personal  prop- 
erty from  the  premises,  which  has  not  been  so  attached  to  the  freehold 
as  to  come  within  the  class  of  removable  fixtures  which  can  only  be 
Removed  during  the  term ;  that  is,  if  their  character  is  such  that  they 
could  have  been  removed  by  the  tenant  after  the  expiration- of  the  term 
by  efflux  of  time,  the  forfeiture  of  tlie  term  does  not  affect  his  right 
of  removal.® 

661.  As  Regards  Rights  of  Third  Persons  Generally. — As  a  conse- 
quence of  the  termination  of  the  lessee's  rights  all  interests  of  third 
persons  acquired  and  held  by  them  under  the  lessee  are  also  termi- 
nated, as  they  can  acquire  no  rights  in  the  premises  other  than  the 
original  lessee  had.'  Thus  the  rights  of  a  subtenant  are  generally 
held  to  be  terminated  by  the  lessee's  forfeiture  of  his  term,  as  the 
subtenant  holds  the  premises  subject  not  only  to  the  term  of  his 
own  demise,  but  subject  as  well  to  the  performance  of  the  terms  and 
conditions  impressed  upon  the  estate  by  the  provisions  of  the  original 
lease.^  Some  authorities,  however,  take  the  view  that  a  forfeiture 
suffered  by  a  lessee  after  his  subtenant  has  planted  crops  does  not 

.3.  Kiplinger  v.  Green,  61  Mich.  340,       As  to  the  time  of  removal  of  ten- 

28  N.  W.  121, 1  A.  S.  R.  584;  Myer  v.  ant's  fixtures,  see  Fixtures,  vol.  11,  p. 

Roberts,  50  Ore. -81,  89  Pac.  1051,  126  1071. 

A.  S.  R.  733,  15  Ann.  Gas.  1031,  12       6.  Gartland  v.  Hickman,  56  W.  Va. 

L.R.A.(N.S.)  104.  75,  49  S.  E.  14,  67  L.R.A.  694. 

Note:  15  Ann.  Cas.  1033.  7.  WiUiams  v.  Vanderbilt,  145  111. 

4.  Kutter  v.  Smith,  2  Wall.  491,  17  238,  34  N.  E.  476,  36  A.  S.  R.  486,  21 

U.  S.  (L.  ed.)  830;  West  Shore  R.  Co.  L.R.A.  489;  Friedlander  v.  Ryder,  30 

V.  Wenner,  75  N.  J.  L.  494,  68  Atl.  Neb.  783,  47  N.  W,  83,  9  L.R.A.  700 ; 

225,  127  A.  S.  R.  806.  Myer  v.  Roberts,  50  Ore.  81,  89  Pac. 

Generally  as  to  improvements  upon  1051,  126  A.  S.  R.  733,  15  Ann.  Cas. 

the  demised  premises  and  agreements  1031,  12  L.R.A.(N.S.)  194. 
relating  thereto,  see  supra,  par.  28C       8.  Brock  v.  Desmond,  154  Ala.  634, 

et  seq.  45  So.  665,  129  A.  S.  R.  71;  Appleton 

6.  Morey  v.  Hoyt,  62  Conn.  542,  26  v.  Ames,  150  Mass.  34,  22  N.  E.  69,  5 

Atl.  127,  19  L.R.A.  611;  Friedlander  L.R.A.    206;    Williams    v.    Michigan 

V.  Ryder,  30  Neb.  783,  47  N.  W.  83,  9  Cent.  R.  Co.,  133  Mich.  448,  95  N.  W. 

L.R.A.  700,  708,  103  A.  S.  R.  458.    See  also  Myer 
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defeat  the  latter's  right  thereto.*  As  a  general  rule,  the  creditor  of  a 
lessee  who  attaches  or  levies  upon  removable  fixtures  as  such,  or  the 
vendee  or  mortgagee  of  removable  fixtures  as  such,  must  remove  them 
from  the  premises  while  the  tenant's  right  to  remove  them  eidsts.  In 
other  words,  the  creditor,  vendee,  or  mortgagee  acquires  no  greater 
rights  in  this  respect  than  the  tenant  under  whom  they  claim.  If, 
pending  the  attachment  or  levy,  or  before  the  fixtures  are  severed  and 
removed  by  the  vendee  or  mortgagee,  the  rights  of  the  tenant  in  and 
to  the  fixtures  cease,  then,  as  a  general  rule,  the  rights  of  those  claiming 
under  him  also  cease.  This  rule  is  applied  in  case  of  a  forfeiture  of 
the  term,  and  as  a  general  rule  it  defeats  any  rights  which  creditors 
of  tlie  lessee  may  have  acquired  by  a  levy  of  an  execution  or  attach- 
ment on  fixtures,  which  could  only  have  been  removed  by  the  lessee 
before  the  expiration  of  the  term,  and  also  the  rights  of  the  lessee's 
vendee  or  mortgagee  of  such  fixtures.^®  If  a  mechanic's  lien  has 
attached  as  to  the  leasehold  estate,  a  subsequent  forfeiture  of  the  term 
will  as  a  general  rule  render  the  lien  ineffectual,**  and  although  gener- 
ally any  act  done  by  a  landlord  with  knowledge  of  a  cause  of  forfeiture 
affirming  the  existence  of  the  lease  and  recognizing  the  lessee  as  his 
tenant  is  a  waiver  of  such  forfeiture,*^  yet  a  landlord  with  such  knowl- 
edge and  also  knowledge  that  the  premises  are  undergoing  repairs 
under  the  direction  of  the  lessee,  but  with  no  reason  to  believe  that 
the  latter  is  not  able  to  pay  his  debts,  is  not  obliged  to  assume  that 
the  employees  will  not  receive  their  money  from  the  lessee,  and  declare 
an  immediate  forfeiture  to  save  himself  from  liability  under  a  mechan- 
ic's lien.**  When  a  cause  of  forfeiture  has  arisen  the  fact  that  the 
lessee  consents  to  the  enforcement  of  the  forfeiture  does  not  render 
the  transaction  a  surrender  as  distinguished  from  a  forfeiture^o  as 
to  bring  it  within  the  rule  that  a  lessee  cannot  by  a  surrender  affect 
the  estate  or  the  interest  of  third  persons  held  under  him ;  **  but 

V.  Roberts,  50  Ore.  81,  89  Pac.  1051,  value  of  the  improvements,  if  the  lease 
126  A.  S.  R.  733,  15  Ann.  Cas.  1031,  is  declared  forfeited  for  nonpayment 
12  L.R.A.(N.S.)  194.  of  rent  as  provided  for  therein,  sub- 
Note.:  7  L.R.A.(N.S.)  222.  sequently  to  the  time  when  the  im- 

9.  Note :  15  Ann.  Cas.  1033.  provements  are  completed. 

10.  Morey  v.  Hoyt,  62  Conn.  542,       12.  See  supra,  par.  651. 

26  Atl.  127,  19  L.R.A.  611;  Friedland-  13.  Williams  v.  Vanderbilt,  145  111. 

er  V.  Ryder,  30  Neb.  783,  47  N.  W.  83,  238,  34  N.  E.  476,  36  A.  S.  R.  486,  21 

9  L.R.A.  700.  L.R.A.  489. 

11.  Williams  v.  Vanderbilt,  145  111.  Generally  as  to  the  right  to  a  hen 
238,  34  N.  E.  476,  36  A.  S.  R.  486,  21  for  improvements  on  leasehold  prem- 
L.R.A.  489,  also  holding  that  a  party  ises  under  contract  with  the  lessee,  see 
who  repairs  buildings  on  leased  prem-  Mechanics'  Liens. 

ises  under  a  contract  with  the  tenant,  14.  Brock  v.  Desmond,  154  Ala.  634, 
but  without  authority  or  contract  ex-  45  So.  665,  129  A.  S.  R.  71  (sub- 
press  or  implied  from  the  landlord  to  lessee);  Williams  v.  Vanderbilt,  145  111. 
pav  tlierefor,  is  not  entitled  to  an  238,  34  N.  B.  476,  36  A.  S.  R.  486,  21 
equitable  lien  on  the  premises  for  the   L.R.A.  489  (mechanic's  lien  on  lease- 
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where  there  is  no  provision  for  a  forfeiture  for  breach  of  the  lessee's 
covenants,  he  cannot,  after  third  persons  have  acquired  interests  in 
the  term,  by  an  acknowledgment  of  a  forfeiture  of  the  term  for  breach 
of  his  covenants,  defeat  the  rights  of  such  .third  persons.**  Since  a 
forfeiture  will  terminate  the  estate  of  a  sublessee,  he  may  seek  the  aid 
of  a  court  of  equity  to  prevent  his  sublessor  from  breaking  a  covenant, 
the  breach  of  which  will  work  a  forfeiture.** 

662.  Trustee  in  Bankruptcy^  Insolvency  and  the  Like. — ^When 
a  cause  of  forfeiture  has  arisen  prior  to  the  bankruptcy  or  insolvency 
of  the  tenant,  or  the  appointment  of  a  receiver  for  him,  and  there 
has  been  no  waiver  of  the  forfeiture,  the  trustee  or  receiver  takes  the 
term  subject  to  the  right  of  the  lessor  to  enforce  the  forfeiture,  as  he 
succeeds  only  to  the  interest  in  the  term  which  the  lessee  had  and 
subject  to  the  provisions  of  the  lease.*'  And  the  insolvency  or  bank- 
ruptcy of  the  lessee  or  an  assignment  arising  therefrom  may  itself 
be  made  by  an  express  provision  of  the  lease  a  ground  for  its  for- 
feiture, which  of  course  would  be  enforceable*against  the  trustee  in 
bankruptcy,  etc.*^  So  a  trustee  in  bankruptcy  or  insolvency  or  a 
receiver  or  assignee  for  the  benefit  of  creditors  takes  the  term  subject 
to  the  conditions  in  the  lease  for  forfeiture,  and  for  a  breach  of  such 
conditions  while  he  holds  the  term,  the  forfeiture  may  be  enforced, 
since  otherwise  he  would  hold  the  term  by  a  different  tenure  from 
that  by  which  the  lessee  held.**  A  recognition  of  the  continuance  of 
the  tenancy  after  the  cause  of  forfeiture  has  arisen  is  as  fully  effectual 
to  constitute  a  livaiver  where  it  is  sought  to  enforce  it  against  a  trustee 
in  bankruptcy  or  insolvency  pr  the  like  as  where  the  forfeiture  is 
sougM  to  be  enforced  against  the  lessee.-*  Thus,  in  case  a  receiver 
has  been  appointed  for  the  lessee,  an  application  by  the  lessor  to  the 
court  to  require  the  receiver  to  elect  as  to  whether  he  will  accept  the 
term  or  not  has  been  held  a  waiver  of  a  prior  cause  of  forfeiture  of 
which  the  lessor  had  knowledge.* 

hold  interest) ;  Appleton  v.  Ames,  150       Note :  L.R.A.1915B  998. 
Mass.  34,  22  N.  E.  69,  5  L.R.A.  206.       18.  See  supra,  par.  645,  as  to  for- 

See   also    American    Bonding    Co.    v.  feitures  for  involuntary  assignments. 
Pueblo  Inv.  Co.,  150  Fed.  17,  80  C.  C.       19.  Durand    v.    Howard,   216    Fed. 

A.   97,  10  Ann.   Cas.   357,  9   L.R.A.  585,  132  C.  C.  A.  589,  L.R.A.1915B 

(N.S.)  557.  998. 

Generally  as  to  the  effect  of  a  sur-       20.  Durand   v.    Howard,    216    Fed. 

render,  see  infra,  par.  678  et  seq.  585,  132  C.  C.  A.  589,  L.R.A.1915B 

15.  Famum  v.  Hefner,  79  Cal.  575,  998 ;  Blank  v.  Independent  Ice  Co.,  153 
21  Pac.  955,  12  A.  S.  R.  174  (right  la.  241,  133  N.  W.  344,  43  L.R.A. 
acquired  by  levy  of  execution).  (N.S.)  115. 

16.  Note :  90  A.  S.  R.  644.  Note :  L.R. A.1915B  1000. 

17.  Durand   v.    Howard,    216    Fed.       1.  Durand  v.  Howard,  216  Fed.  585, 
585,  132  C.   C.  A.  589,  L.R.A.1915B  132  C.  C,  A.  589,  L.R.A.1915B  998. 
998. 
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Enjorcement  of  Forfeiture  Generally 

663.  Tn  General. — The  weight  of  authority  supports  the  rule  that 
where  the  lessor  is  entitled  to  the  possession  of  the  premises  by  reason 
of  a  clause  in  the  lease  giving  him  the  right  of  re-entry  for  a  breaxjh 
thereof^  he  is  entitled  to  niake  the  re-entry  by  force,  using  no  more 
force  for  that  purpose  than  is  reasonably  necessary,  without  incurring 
any  civil  liability  to  the  lessee ;  such  a  case  is  on  the  same  foundation 
as  other  cases  where  the  term  is  terminated  as  by  efflux  of  time,  and 
the  general  statutes  directed  against  forcible  entries  do  not,  according 
to  the  general  view,  impose  a  oivil  liability  upon  a  landlord  who  after 
his  right  to  possession  has  accrued  forcibly  ejects  the  tenant.*  And 
it  has  been  held  that  the  fact  that  a  court,  through  its  injunctive  writ, 
prevented  the  re-entry  of  the  landlord  under  a  license  granted  by 
the  lease  does  not  relieve  the  tenant  from  the  effect  of  a  covenant  by 
which  he  waived  an  action  for  trespass  in  case  of  forcible  dispossession 
of  the  premises  by  reason  of  the  forfeiture  of  the  lease  by  nonpayment 
of  rent.'  Since  the  conduct  or  acts  of  the  lessor  after  forfeiture  ren- 
dering the  premises  untenantable  is  in  the  nature  of  a  forcible  ouster 
the  tenant  is  not  entitled  to  recover  damages  from  .the  lessor  for  such 
conduct.*  So  where  a  lease  provides  for  its  forfeiture  for  nonpayment 
of  rent  and  such  a  forfeiture  had  been  incurred  and  declared  bv  the 
lessor,  his  liability  on  his  agreements  in  the  lease  to  heat  the  premises 
is  terminated,  though  the  tenant  remains  in  possession,  and  therefore 
the  lessee  cannot  recover  damages  against  the  lessor  for  shutting  off 
the  heat.*  There  are,  however,  decisions  to  the  effect  that  where  the 
lease  did  not  reserve  the  right  to  use  force  for  the  purpose  of  re-entry 
the  lessor  will  be  liable  to  the  lessee,  under  such  circumstances,  in  an 
actioa  of  trespass  quare  clausum  fregit  or  for  assault  and  battery  in 
using  the  force  necessary  to  remove  the  lessee  from  the  premises.* 
The  lessor  may  resort  to  his  common  law  remedy  such  as  an  action 
of  ejectment  to  recover  possession  of  the  demised  premises  after  a 

2.  Howe  V.  Frith,  43  Colo.  75,  95  Note:  127  A.  S.  R.  96. 

Pac.  603, 127  A.  S.  R.  79, 15  Ann.  Cas.  Generally  as  to  the  right  of  the  less- 

1069,  17  L.R.A.(N.S.)  672;  Tribble  v.  or  to  take  possession  of  the  demised 

Frame,  7  J.  J.  Marsh.   (Ky.)  590,  23  premises  upon  the  termination  of  the 

Am.  Dec.  439 ;  Steams  v.  Sampson,  59  lease  without  process  of  law,  see  in- 

Me.  568,  8  Am.  Rep.  442;  Low  v.  El-  fra,  par.  700  et  seq. 

well,  121  Mass.  309,  23  Am.  Rep.  272;  3.  Howe  v.  Frith,  43  Colo.  75,  95 

Smith  V.  Detroit  Loan,  etc.,  Ass'n,  115  Pac.  603, 127  A.  S.  R.  79, 15  Ann.  Cas. 

Mich.  340,  73  K  W.  395,  69  A.  S.  R.  1069,  17  L.R.A.(N.S.)  672. 

575,  39  L.R.A.  410;  Fuhr  v.  Dean,  26  4.  Notes:  17  L.R.A.(N.S.)   672;  15 

Mo.  116,  69  Am.  Dec.  484;  Hyatt  v.  Ann.  Cas.  1071. 

Wood,  4  Johns.   (N.  Y.)  150,  4  Am.  5.  Howe  v.  Frith,  43  Colo.  75,  95 

Dec.  258;  Allen  v.  Keily,  17  R.  I.  731,  Pac.  603, 127  A.  S.  R.  79, 15  Ann.  Cas. 

24  Atl.  776,  33  A.  S.  R.  905, 16  L.R.A.  1069,  17  L.R.A.(N.S.)  672. 

798;  Rush  v.  Aiken  Mfg.  Co.,  58  S.  C.  6.  Notes:  127  A.  S.  R.  97;  16  L.R.A. 

145,  36  S.  E.  407,  79  A.  S.  R.  836.  799;  17  L.R.A. (N.S.)  672. 
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forfeiture,'  and  in  this  respect  the  summary  remedy  given  by  statute 
is  considered  cumulative  and  not  exclusive.®  Under  special  circum- 
stances a  court  of  equity  will  assume  jurisdiction  to  enforce  the  for- 
feiture.* 

664.  By  Whom  Forfeiture  Enforced. — At  common  law  an  assignee 
or  transferee  of  the  reversion  cannot  enforce  a  forfeiture  of  tHe  term 
under  a  power  of  re-entry  for  breach  of  the  lessee's  covenant  contained 
in  the  lease.*®  This  right,  however,  is  given  by  the  statute  of  32 
Hen.  VIII,  c.  34,  to  transferees  of  the  reversion  provided  the  lease  is 
under  seal,  and  in  this  country  this  statute  has  been  either  adopted 
as  in  force  or  similar  statutes  enacted,  some  of  which  extend  the  pro- 
visions of  the  statute  to  all  leases,  including  those  not  under  seal  as 
well  as  those  under  seal.**  A  state  law  making  the  right  of  entry  for 
nonpayment  of  rent  assignable  may  be  applied  to  reser\ations  of  rent 
in  conveyances  and  leases  made  before  passage  of  the  law,  without 
incurring  the  objection  that  it  impairs  the  obligation  of  contracts,  and 
therefore  violates  the  federal  constitution,  as  such  a  provision  affects 
the  remedy,  not  the  contract.*-  A  lessor's  existing  right  to  re-enter 
the  leased  premises  for  a  forfeiture  arising  through  a  breach  of  one 
of  the  clauses  of  a  lease  is  not  assignable.  Hence  where  the  lessor  had 
done  no  act  to  indicate  his  purpose  of  avoiding  the  lease  by  reason 
of  the  breach,  his  grantee  cannot  enforce  the  forfeiture.*'  So  it  is 
held  that  a  statute  permitting  a  re-entry  for  default  in  the  payment 
of  rent  does  not  authorize  a  re-entry  by  a  transferee  of  the  reversion 
for  rent  overdue  at  the  time  of  the  transfer,  the  right  to  which  was 
retained  by  the  grantor.**  After  the  lessor  has  transferred  his  rever- 
sion any  right  on  his  part  to  declare  and  enforce  a  prior  forfeiture 
is  terminated.** 

665.  Declaration  of  the  Forfeiture. — Since  the  provision  for  a  for- 
feiture is  for  the  benefit  of  the  lessor  to  be  exercised  at  his  election, 
it  is  necessary  as  a  general  rule  to  terminate  the  lease  that  the  lessor 

7.  Denecke  v.  Miller,  142  la.  486,   Am.  Dec.  278. 

119  N.  W.  380, 19  Ann,  Cas.  949.  Note :  127  A.  S.  R.  87. 

8.  Denecke  v.  Miller,  142  la.  486,  12.  Van  Rensselaer  v.  Hays,  19  N. 
119  N.  W.  380,  19  Ann.  Cas.  949.  Y.  68,  75  Am.  Dec.  278. 

See  infra,  par.  700  et  seq.,  as  to  the  13.  Godwin  v.  Harris,  71  Neb,  59, 

landlord's  remedies  for  recovery  of  pos-  98  N.  W.  439,  8  Ann.  Cas.  579. 

session  generally.  Note:  127  A.  S,  R.  88. 

9.  See  supra,  par.  638.  14.  Barber  v.  Watch  Hill  Fire  Dist., 

10.  Sheets  v.  Selden,  2  Wall.  177, 17  36  R.  I.  236,  89  Atl.  1056,  L.R.A.1915C 
U.  S.  (L.  ed.)  822.  245. 

11.  Sheets  v.  Selden,  2  Wall.  177,  As  to  the  right  to  accrued  rents  on  a 
17  U.  S.  (L.  ed.)  822  (Indiana  stat-  transfer  of  the  reversion,  see  supra, 
ute) ;  Sexton  v.  Chicago  Storage  Co.,  par.  422. 

129  111.  318,  21  N.  E.  920,  16  A.  S.  R.       15.  Raines  v.  HiTiHrniiT^,  136  Ga.  450, 
274;  Denecke  v.  Miller,  142  la.  486,  71  S.  E.  738,  Ann.  Cas.  1912C  347,  38 
119  N.  W.  380, 19  Ann.  Cas.  949;  Van   L.R.A.(N.S.)  863. 
Rensselaer  v.  Hays,  19  N.  Y.  68,  75 
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make  a  formal  re-eatry  or  do  some  unequivocal  act  that  will  signify 
to  the  lessee  in  a  decisive  manner  his  election  to  terminate  the  leose.^* 
At  common  law  the  election  is  usually  declared  by  a  formal  re-entry 
by  the  lessor,  and  where  the  provision  is  one  merely  giving  the  lessor 
a  power  of  re-entry,  or  stipulates  for  a  re-entry  to  enforce  the  for- 
feiture, it  is  held  that  a  formal  re-entry  as  at  common  law  is  neces- 
sary.*' But  a  formal  re-entry,  as  required  at  common  law  to  enforce 
a  forfeiture  of  a  freehold  estate,  is  not  essential  to  enforce  a  forfeiture 
of  a  term  for  years,  unless  the  lease  so  stipulates,  for,  as  has  been 
said,  since  a  term  for  years  may  begin  without  ceremony  it  may  end 
without  ceremony,*®  A  fortiori  where  by  the  terms  of  a  lease  the 
landlord  is  entitled  to  remain  in  possession  subject  to  the  rights  of 
the  tenant,  the  landlord  need  not  make  a  formal  re-entry,  in  order 
to  take  advantage  of  the  breach  of  a  forfeiture  clause  inserted  in  the 
lease  for  his  benefit.  His  election  to  forfeit  while  he  is  in  actual 
possession  if  clearly  declared  is  a  constructive  entry  under  his  title.** 
And  such  a  lessor's  refusal  to  accept  payment  of  rfent  accruing  after 
the  cause  of  forfeiture  arose  and  reletting  the  land  to  a  third  person 
has  been  held  a  sufficient  declaration  of  his  election  to  enforce  the 
forfeiture.*®  The  execution  of  the  second  lease  cannot,  however,  be 
taken  as  conclusive  evidence  of  a  purpose  to  declare  the  first  one  for- 
feited, when  its  own  terms  or  the  surrounding  circumstances  of  its 
delivery  show  that  such  is  not  the  purpose.*  In  the  case  of  a  lease 
for  a  long  term  a  valid  re-entry  by  a  landlord  for  nonpayment  of  rent 
may  be  presumed  from  the  undisturbed  possession  of  the  lessor  for 
a  long  period  of  time,  and  though  the  authorities  are  not  in  accord 
as  to  what  length  of  time  is  necessary  to  raise  such  a  presumption,  it 
has  been  held  in  analogy  to  the  statute  of  limitations  that  such  a 
presumption  will  not  be  raised  by  an  uninterrupted  possession  for  less 
than  twenty  years.*  A  right  of  re-entry  and  forfeiture,  upon  failure 
to  pay  rent,  must  be  enforced  during  the  term,  otherwise  the  forfeiture 
is  waived.    Thus  if,  under  a  lease,  the  buildings  erected  on  the  prem- 

.   16.  Read  v.  Tuttle,  35  Conn.  25,  95  Note:  26  A.  S.  R.  913. 

Am.  Dec.  216;  Blank  v.  Independent  19.  Ray   v.    Western    Pennsylvania 

Ice  Co.,  153  la.  241, 133  N.  W.  344,  43  Natural  Gas  Co.,  138  Pa.  St.  576,  20 

L.R.A.(N.S.)    115;    Ray    v.    Western  Atl.  1065,  21  A.  S.  R.  922,  12  L.R.A. 

Pennsylvania  Natural  Gas  Co.,  138  Pa.  290;  Guffy  v,  Hukill,  34  W.  Va.  49, 

St,  576,  20  Atl.  1065,  21  A.  S.  R.  922,  11  S.  E.  754,  26  A.  S.  R.  901,  8  L.R.A. 

12  L.R.A.  290.  759. 

Note :  26  A.  S.  R.  912.  20.  Guffy  v.  Hukill,  34  W.  Va.  49, 

17.  Guffy  V.  Hukill,  34  W.  Va.  49,  11  S.  E.  754,  26  A.  S.  R.  901,  8  L.R.A. 
11  S.  E.  754,  26  A.  S,  R.  901,  8  L.R.A.  759. 

759.  1.  Note:  26  A.  S.  R.  910. 

Note:  26  A.  S.  R.  912.  2.  Alexander  v.  Walter,  8  Gill  (Md.) 

18.  Guffy  V.  Hukill,  34  W.  Va.  49,  239,  50  Am.  Dec.  688. 
11  vS.  E.  754,  26  A.  S.  R.  901,  8  L.R.A. 

759. 
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ises  are  subject  to  forfeiture  for  a  failure  to  pay  rent,  and  a  new  lease 
makes  such  conditions  of  the  old  lease  binding  as  are  not  changed 
by  the  express  terms  of  the  new  lease,  and  one  of  these  terms  mort- 
gages the  buildings  to  secure  the  rent,  the  right  of  forfeiture  is  waived, 
and  does  not  exist  under  the  new  lease.' 

Equitable  Relief  froTri  Forfeiture 

666.  Nonpayment  of  Rent. — In  the  exercise  of  their  power  to 
relieve  from  forfeitures,*  courts  of  equity  from  an  early  date  have 
assumed  jurisdiction  to  relieve  tenants  from  forfeiture  for  nonpay- 
ment of  rent,  requiring  as  a  condition  of  such  relief  that  the  tenant 
pay  all  rents  in  arrears,  with  interest,  the  theory  being  that  the  pro- 
vision for  forfeiture  is  primarily  a  security  and  payment  all  that  the 
lessor  is  equitably  entitled  to  demand,  and  that  the  allowance  of  inter- 
est forms  a  certain  rule  of  compensation  for  the  delay,^  This  relief 
m&y  be  granted  where  there  is  a  proviso  that  the  lease  shall  be  void, 
as  well  as  where  there  is  a  mere  power  of  re-entry,*  but  it  seems  that 
where  a  lease  is  forfeited  under  the  provisions  of  a  statute  providing 
a  summary  mode  of  proceeding  for  landlords  against  their  delinquent 
tenants,  this  is  a  forfeiture  over  which  a  court  can  exercise  no  control ; 
for  to  do  so  would  be  impugning  the  authority  of  the  statute.'  It 
was  held  at  an  early  date  in  England  that  relief  from  forfeiture  might 
be  granted  though  the  rent  reserved  was  a  rack  rent  equal  to  the  value 
of  the  land,  against  the  contention  that  the  rule  of  relief  extends  only 
to  beneficial  leases,  where  fines  have  been  paid  or  great  sums  laid 
out  in  improvements,  so  that  the  tenant  is  a  sort  of  purchaser  of  part 
of  the  interest  in  the  term.®  Relief  will  be  granted,  it  seems,  according 
to  the  generally  accepted  view  though  the  nonpayment  was  wilful,* 
and  a  fortiori  it  should  not  be  decreed  because  the  breach  of  the  ten- 
ant's covenant  was  the  result  of  negligence. *•     There  is,  however, 

3.  Note :  47  A.  S.  R.  199.  in  the  absence  of  special  circumstances 

4.  See  Equity,  vol.  10,  p.  328  et  of  fraud,  accident  or  mistake,  may  re- 
seq.  lieve  against  a  forfeiture  incurred  bv 

5.  Sheets  v.  Selden,  7  Wall.  416,  19  the  breach  of  a  covenant  to  pay  rent, 
U.  S.  (L.  ed.)  166;  Kann  v.  King,  204  on  the  payment  or  tender  of  all  ar- 
U.  S.  43,  27  S.  Ct.  213,  51  U.  S.  (L.  rears  of  rent  and  interest  \ty  a  default- 
ed.) 360;  Wylie  v.  Kirby,  115  Md.  282,  ing  lessee,  is  elementary."  Kann  v. 
80  Atl.  962,  Ann.  Cas.  1913A  825;  King,  204  U.  S.  43,  27  S.  Ct.  213,  51 
Mactier  v.  Osbom,  146  Mass.  399,  15  U.  S.  (L.  ed.)  360. 

N.  E.  641,  4  A.  S.  R.  323;  Gordon  v.  6.  Note:  69  L.R.A.  844. 

Richardson,  185  Mass.  492,  70  N.  E.  7.  Notes:  86  A.  S.  R.  63;  69  L.R.A. 

1027,    69    L.R.A.    867;    Dunklee    v.  866. 

Adams,  20  Vt.  415,  50  Am.  Dec.  44.  8.  Note :  69  L.R.A.  844. 

Notes:  86  A.  S.  R.  54;  69  L.R.A.  9.  Mactier  v.  Osbom,  146  Mass.  399, 

844;  Ann.  Cas.  1913A  828.  15  N.  E.  641,  4  A.  S.  R.  323. 

As    said    by    the    federal    supreme  Note:  69  L.R.A.  845. 

court:    '^That  a  court  of  equity,  even  10.  South  Penn  Oil  Co.  v.  Edgell, 
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authority  to  the  effect  that  if  the  default  of  the  lessee  was  wilful  equity 
will  not  extend  its  aid  to  him.**  Relief  from  a  forfeiture  for  nonpay- 
ment of  rent  may  be  granted  not  only  to  the  lessee,  but  also  to  third 
persons  who  have  acquired  an  interest  in  the  demised  premises  under 
the  lessee  and  whose  rights  will  be  defeated  by  the  forfeiture;  **  thus 
it  may  be  granted  to  creditors  of  the  lessee  who  have  acquired  before 
the  forfeiture-  rights  in  removable  fixtures  by  a  levy  thereon  of  an 
attachment  or  execution,  or  to  the  tenant's  vendee  or  mortgagee  of 
such  fixtures.*'  It  has  been  held,  however,  that  relief  will  not  be 
granted  after  the  term  has  expired  although  the  lease  contained  an 
option  to  purchase,  which  by  reason  of  the  forfeiture  was  also  lost.** 
667.  Other  Causes  of  Forfeiture  Generally. — Though  in  early  Eng- 
lish cases  relief  from  forfeiture  of  terms  for  years  was  granted  not 
only  for  the  nonpayment  of  rent  but  for  the  breach  of  other  cove- 
nants, on  the  theory  that  adequate  compensation  could  be  made,**  this 
view  was  soon  departed  from  and  the  rule  adopted  that  as  regards 
such  other  covenants  where  the  elements  of  fraud,  accident  or  mistake 
cire  wanting,  courts  of  equity  will  not  ordinarily  grant  relief,  though 
compensation  for  the  breach  may  be  computed  with  reasonable  cer- 
tainty ;  that  unless  a  full  compensation  can  be  given  so  as  to  put  the 
lessor  precisely  in  the  same  situation  he  would  have  been  in  if  the 
lessee  had  performed  his  covenant,  the  court  will  not  interfere,  as 
such  an  assumption  of  jurisdiction  would  be  arbitrary.**  But  where 
the  lessee  in  an  oil  and  gas  lease  after  striking  a  paying  well  inad- 
vertently deprived  the  lessor  of  the  use  of  the  gas  to  which  he  was 
entitled  under  a  condition  in  the  lease,  thereby  incurring  a  forfeiture, 
relief  was  granted  on  the  ground  that  compensation  could  be  fully 
made,  and  the  .enforcement  of  the  forfeiture  would  be  wholly  dis- 
proportionate to  the  injury  occasioned,  and  for  the  further  reason 
that  the  right  of  the  lessor  to  use  the  gas  was  strictly  rent,  being  a 
part  of  the  consideration  for  the  lease.*'     In  England  the  right  to 

48  W.  Va.  348,  37  S.  E.  596,  86  A.  S.  English  cases). 

R.  43.  16.  Sheets  v.  Selden,  7  WaU.  416, 19 

11.  Note:  69  L.R.A.  845.  U.  S.   (L.  ed.)   166;  Gordon  v.  Ricli- 

12.  Morev  v.  Hoyt,  62  Conn.  542,  26  ardson,  185  Mass.  492,  70  N.  E.  1027, 
Atl.  127,  19  L.R.A.  611.  69  L.R.A.  867;  Dunklee  v.  Adams,  20 

As   to   the   effect   of  forfeiture   on  Vt.  415,  50  Am.  Dec.  44;  Barrow  v. 

rights  of  third  persons  holding  under  Isaacs,  [1891]  1  Q.  B.  417,  60  L.  J. 

the  lease,  .see  supra,  par.   661.  Q,  B.  179,  64  L.  T.  N.  S.  686,  39  W. 

13.  Morey  v.  Hoyt,  62  Conn.  542,  26  R.  338,  15  Eng.  Rul.  Cas.  769. 

Atl.  127,  19  L.R.A.  611.        •  Notes:  68  Am.  Dec.  85,  86;  86  A. 

14.  Note:  Ann.  Cas.  1913A  829.         S.  R.  54;  69  L.R.A.  853;  15  Eng.  Rul. 
Generally  as  to  option  to  purchase   Cas.  782. 

contained  in  leases,  see  supra,  par.  299       17.  South  Penn  Oil  Co.  v.  Edgell, 
et  seq.  48  W.  Va.  348,  37  S.  E.  596,  86  A.  S. 

15.  Dunklee  v.  Adams,  20  Vt.  415,   R.  43. 

50  Am.  Dec.  44    (referring  to  early       Note:  69  L.R.A.  858. 
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relief  from  the  forfeiture  of  terms  for  years  has  been  expressly  extended 
by  statutory  enactments  to  other  causes  of  forfeiture  than  the  non- 
payment of  rent.*® 

668.  Particular  Causes  Other  than  Nonpayment  of  Rent — ^Though 
according  to  early  English  cases  relief  from  the  forfeiture  of  terms 
for  years  for  breach  of  a  covenant  to  repair  might  properly  be  given,** 
it  is  the  modern  view  that  relief  from  a  forfeiture  for  such  a  cause 
will  not  ordinarily  be  granted.*®  And  the  same  is  generally  held  true 
as  regards  the  tenant's  covenant  to  make  improvements  upon  the 
demised  premises ;  *  but  where  a  lease  contained  a  covenant  on  the 
part  of  the  lessor  to  convey  the  premises  to  the  lessee  upon  the  pay- 
ment of  a  certain  amount  and  also  a  covenant  on  the  part  of  the 
lessee  to  repair,  with  a  provision  for  a  forfeiture  for  breach  of  the 
latter  covenant,  relief  from  a  forfeiture  for  such  cause  has  been  granted 
so  as  to  enable  the  tenant  to  enforce  the  covenant  of  the  lessor  to 
convey,  upon  the  lessee's  payment  of  all  rent  in  arrears  and  the  pur- 
chase price.*  A  distinction  has  also  been  made  between  a  general 
covenant  to  repair  and  one  to  expend  a  certain  amount  in  repairs.* 
As  regards  a  covenant  to  insure  the  demised  premises,  relief  from  a 
forfeiture  for  breach  thereof  will  not  ordinarily  be  granted;*  and 
the  same  is  true  in  the  case  of  a  covenant  not  to  assign  or  sublet.* 
Thus  where  there  was  a  breach  of  a  covenant  not  to  sublet  without 
the  consent  of  the  lassor,  such  consent  not  to  be  unreasonablv  with- 
held,  and  the  lessee  sublet  without  applying  for  such  consent,  through 
the  mistake  of  his  solicitor  in  failing  to  look  at  the  original  lease  in 
drawing  the  sublease,  the  court  refused  to  relieve  from  the  forfeiture, 
though  the  sublessee  was  a  man  of  high  character,  so  that  there  could 
have  been  no  reasonable  objection  to  him,  and  the  lessor  could  not 
have  been  injured  by  the  subletting.*     Equity  will  not  ordinarily 

18.  Gordon  v.  Richardson,  185  Mass.  4.  Sheets  v.  Selden,  7  Wall.  416,  19 
492,  70  N.  E.  1027,  69  L.R.A,  867.  U.  S.  (L.  ed.)  166;  Gordon  v.  Rich- 
Note  :  69  L.R.A.  866.  ardson,  185  Mass.  492,  70  N.  E.  1027, 

19.  Dunklee  v.  Adams,  20  Vt.  415,  69  L.R.A.  867;  Doe  v.  Gladwin,  6  Q. 
50  Am.  Dec.  44  (referring  to  early  B.  953,  51  E.  C.  L.  952,  14  L.  J.  Q. 
English  cases).  B.  189,  9  Jur.  508,  15  Eng.  RuL  Cas. 

Note:  69  L.R.A.  854.  790. 

20.  Sheets  v.  Selden,  7  Wall.  416,  Notes:  68  Am.  Dec.  85;  86  A.  S.  R. 
19  U.  S.  (L.  ed.)  166;  Gordon  v.  Rich-  54;  69  L.R.A.  856. 

ardson,  185  Mass.  492,  70  N.  E.  1027,  5.  ShceUs  v.  Selden,  7  Wall.  416,  19 

69  L.R.A.  867.  U.  S.  (L.  ed.)  166. 

Notes :  68  Am.  Dec.  85,  86 ;  86  A.  Notes :  68  Am.  Dec.  86 ;  86  A.  S.  R. 

S.  R.  55;  69  L.R.A.  854.  55;  69  L»R.A.  856. 

1.  Note :  69  L.R.A.  854.  6.  Barrow  v.  Isaacs,  [1891]  1  Q.  B. 

2.  Hagar  v.  Buck,  44  Vt.  285,  8  Am.  417,  60  L.  J.  Q.  B,  179,  64  L.  T.  N.  S. 
Rep.  368.  Generally  as  to  options  to  686,  39  W.  R.  338,  15  Eng.  Rul.  Cas. 
purchase  contained  in  leases,  see  supra,  769. 

par.  299  et  seq.  Note :  69  L.R.A.  857. 

3.  Note :  86  A.  S.  R.  55. 
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grant  relief  in  case  of  a  forfeiture  for  the  commission  of  wast6,'  or  for 
breach  of  covenants  restricting  the  use  to  be  made  of  the  premises.^ 
And  though  the  covenant  of  the  lessee  to  support  and  maintain  the 
lessor  in  a  particular  manner  in  consideration  of  the  lease  is  in  the 
nature  of  a  covenant  to  pay  rent,  still  courts  of  equity  will,  as  a  rule, 
refuse  to  grant  relief  from  a  forfeiture  for  breach  of  such  a  covenant.* 
So  in  case  of  oil  and  mining  leases  a  forfeiture  for  failure  to  commence 
and  continue  operation  or  exploitation  will  not  ordinarily  be  relieved 
against.^* 

669.  Nonpayment  of  Taxes. — ^It  seems  tq  be  the  generally  accepted 
view  that  the  covenant  by  a  tenant  to  pay  taxes  and  assessments  is  in 
the  nature  of  a  covenant  to  pay  money,  and  on  the  same  general  basis 
as  the  covenant  to  pay  rent,  and  forfeiture  incurred  by  its  breach 
may  be  relieved  against  in  equity.  By  the  payment  of  the  iamount 
due  at  any  time  before  sale  or  the  expiration  of  the  right  to  redeem, 
the  landlord  is  placed  in  precisely  the  same  position  as  if  no  default 
had  occurred;  and,  where  there  is  no  bad  faith  on  the  part  of  the 
tenant,  mere  delay  in  making  the  stipulated  payments  should  not  bar 
him  of  relief.**  There  is,  however,  authority  to  the  effect  that  a 
tenant  cannot  be  relieved  from  forfeiture  of  his  term  because  of  breach 
of  his  covenant  to  pay  taxes  after  the  premises  have  been  sold  because 
of  his  default,  since  he  can  no  longer  perform  his  covenant,  or  make 
compensation  for  the  breach,  so  as  to  entitle  himself  to  equitable 
relief.**  And  a  court  of.  equity  cannot,  in  the  exercise  of  its  general 
power  to  relieve  from  a  forfeiture,  endow  a  tenant  with  the  right  to 
create,  at  the  risk  of  the  owner,  a  contest  involving  the  validity  of 
an  irredeemable  tax  sale,  for  the  purpose  of  giving  such  tenant  the 
right,  if  the  tax  title  be  held  invalid,  to  pay  the  taxes  and  thus  be 
relieved  of  a  forfeiture  for  his  breach  of  his  covenant.  Nor  can  relief 
from  a  forfeiture  for  such  a  cause  be  given  on  the  ground  of  accident 

7.  Gordon  v.  Richardson,  185  Mass.   ment  of  taxes,  see  supra,  par.  309  et 
492,  70  N.  E.  1027,  69  L.R.A.  867;   seq. 

Barrow  v.  Isaacs,  [1891]  1  Q.  B.  417,  l2.  Gordon  v.  Richardson,  185  Mass. 

60  L.  J.  Q.  B.  179,  64  L.  T.  N.  S.  686,  492,  70  N.  E.  1027,  69  L.R.A.  867.  The 

39  W.  R.  338,  15  Eng.  Rul.  Cas.  769.  court  in  this  case  said:    "The  tax  was 

Note :  69  L.R.A.  856.  paid  to  the  collector  by  the  application 

8.  Notes :  68  Am.  Dec.  86 ;  86  A.  S.  thereto  of  the  proceed^  of  the  tax  sale. 
R.  55.  There  is  a  right  to  redeem  this  tax 

9.  Dunklee  v.  Adams,  20  Vt.  415,  50  title,  but  the  tax  has  been  paid,  and 
Am.  Dec.  44.  the   thing  secured   by   the   landlord's 

Notes:  86  A.  S.  R.  55;  69  L.R.A.  right  of  re-entry  can  no  longer  be  per- 

842.  formed  by  the  tenant.     By  the  very 

10.  Notes:  86  A.  S.  R.  55;  69  L.R.A.  terms  of  the  covenant  secured  by  the 
858.    And  see  generally.  Mines.  forfeiture,  any  performance  of  it  is 

11.  Notes:  86  A,  S.  R.  55;  69  L.R.A.  at  an  end,  and  that  is  the  end  of  the 
848.  plaintiff's  application  for  relief  from 

As  to  the  general  liability  as  be-    the  forfeiture  in  the  case  at  bar." 
tween  landlord  and  tenant  for  the  pay- 
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or  mistake  where  the  relief  sought  cannot  be  afforded  without  subject- 
ing the  lessor  to  the  peril  of  contesting  the  validity  of  an  outstanding 
prima  facie  irredeemable  tax  title.** 

.670.  Fraud,  Accident  or  Mistake. — ^If  the  lessee's  breach  of  his 
covenant  is  the  result  of  the  fraudulent  conduct  of  the  lessor,  the 
latter  will  not  be  permitted  to  avail  himself  thereof  as  a  ground  for 
forfeiture,  and,  though  the  lessor  may  not  have  been  guilty  of  actual 
fraud,  if  his  conduct  has  been  such  as  to  mislead  the  tenant  and 
render  it  inequitable  to  enforce  the  forfeiture,  equity  will  grant  relief.** 
So  where  the  breach  of  the  tenant's  covenant  causing  a  forfeiture  of 
the  term  is  due  to  excusable  accident  or  mistake,  this  may  constitute 
ground  for  equitable  relief  under  the  general  power  of  equity  to  grant 
relief  in  the  case  of  accident  or  mistake.**  Thus  though  relief  from 
forfeiture  for  breach  of  a  covenant  to  insure  will  not  ordinarily  be 
granted,**  it  has  been  held  that  a  court  of  equity  will  relieve  in  such  a 
case  if  the  breach  of  the  covenant  is  caused  by  accident  or  mistake,  and 
not  from  any  wilful  default  or  culpable  negligence,  and  the  lessor 
has  not  in  fact  been  injured,  and  can  be  placed  in  statu  quo.*'  Mis- 
take to  be  ground  for  equitable  relief  must,  however,  be  an  excusable 
mistake  and  not  the  result  of  inexcusable  negligence,*®  or,  it  seems, 
mere  forgetfulness,**  and  it  has  been  held  that  the  fact  that  the  ten- 
ant's solicitor  in  subletting  failed  to  ask  the  consent  of  the  lessor 
as  required  by  the  lease,  due  solely  to  his  forgetting  that  his  consent 
was  required  or  failure  to  read  the  lease,  was  not  such  accident  or 
mistake  as  to  afford  ground  for  relief  from  the  consequent  forfeiture.-* 
But  the  fact  that  a  mistake  which  resulted  in  the  lessee's  breach  of  the 
condition  of  the  lease  was  due  to  his  negligence  does  not  deprive  him 
of  the  right  to  equitable  relief  from  the  forfeiture  caused  thereby  if 
the  cause  of  forfeiture  was  one  from  which  a  court  of  equity  would 
otherwise  grant  relief.*    And  as  already  seen,  the  fact  that  the  lessee  s 

13.  Kann  v.  King,  204  U.  S.  43,  27       18.  Kann  v.  King,  204  U.  S.  43,  27 
S.  Ct.  213,  51  U.  S.  (L.  ed.)  360.  S.  Ct.  213,  51  U.  S.  (L.  ed.)  360;  Bar- 
Generally  as  to  relief  on  the  ground   row  v.  Isaacs,  [1891]  1  Q.  B.  417,  60" 

of  accident  and  mistake,  see  infra,  par.   L.  J.  Q.  B.  179,  64  L.  T,  N.  S.  686,  39 
670.  W.  R.  338,  16  Eng.  Rul.  Cas.  769. 

14.  Note:  69  L.R.A.  851.  19.  Note:  117  A.  S.  R.  96. 

16.  Mactier   v.   Osbom,    146   Mass.  20.  Barrow  v.  Isaacs,   [1891]   1  Q. 

399.  15  N.  E.  641,  4  A.  S.  R.  323 ;  Gor-  B.  417,  60  L.  J.  Q.  B.  179,  64  L.  T.  N. 

don  V.  Richardson,  185  Mass.  492,  70  S.  686,  39  W.  R.  338,  15  Eng.  Rul. 

N.  E.  1027,  69  L.R.A.  867.     See  also  Cas.  769. 

South  Penn  Oil  Co.  v.  Edgell,  48  W.  1.  South  Penn  Oil  Co.  v.  Edgell,  48 

Va.  348,  37  S.  E.  596,  86  A.  S.  R.  43.  W.  Va.  348,  37  S.  E.  596,  86  A.  S.  R. 

Notes :  86  A.  S.  R.  49 ;  69  L.R.A.  43,  wherein  it  is  held  that  if  a  gas  and 

849.  oil  lease  provides  that  the  lessor  may 

16.  See   supra,   par.   668.  connect  his  service  pipe  with  the  gnn 

17.  Mactier   v.    Osbom,    146    Mass.  line,   and   thereby  supply   a  dwelling 
399,  15  X.  E.  641,  4  A.  S.  R.  323.  with  gas  during  the  continuance  of  the 

Note:  86  A.  S.  R.  55.  lease,  and  contains  a  clause  providing 
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nonpayment  of  rent  was  wilful  has  been  held  not  to  be  ground  for 
denying  him  relief  from  a  forfeiture  thereby  incurred.* 

671.  Special  Grounds  for  Denying  Relief. — ^To  secure  the  aid  of  a 
court  of  equity  an  equitable  right  must  be  relied  on.  Therefore,  to 
give  the  court  jurisdiction  to  relieve  from  a  forfeiture  there  must  have 
been  a  forfeiture,  and  its  jurisdiction  is  therefore  defeated  if  forfeiture 
is  denied  and  proof  is  offered  to  show  that  no  forfeiture  has  occurred.' 
Consequently  in  a  bill  in  equity  to  be  relieved  from  a  forfeiture  it  is 
not  open  to  the  complainant  to  make  the  contention  that  there  has 
been  no  forfeiture.*  Relief  will  not  be  granted  but  under  a  strong 
expectation  that  the  tenant's  covenants  will  be  faithfully  performed 
thereafter,*  and  therefore  the  insolvency  of  a  tenant  is  a  proper  ground 
for  refusing  relief  against  a  forfeiture,  where  his  solvency  is  necessary 
to  the  due  performance  of  his  covenants.*  As  a  condition  precedent 
to  relief  from  a  forfeiture  for  nonpayment  of  rent  all  arrears  of  rent 
with  interest,  and  costs  must  be  paid  or  tendered.^  Though  the  cove- 
nant for  breach  of  which  a  forfeiture  was  enforced  mav  have  been 

ft.' 

such  that  the  tenant  would  have  been  granted  relief,  yet  if  he  has 
also  been  guilty  of  the  breach  of  another  covenant  for  which  a  for- 
feiture can  be  enforced,  and  against  which  no  relief  can  be  given, 
relief  will  not  be  granted,  as  it  would  be  of  no  material  effect.®  AVhere 
a  judgment  in  ejectment  has  the  same  conclusiveness  as  common  law 
judgments  in  other  cases,*  a  recovery  in  such  an  action  on  the  ground 
of  a  forfeiture  of  the  lessee's  term  for  nonpayment  of  rent  is  con- 
clusive, in  a  subsequent  suit  for  relief  from  the  forfeiture,  that  the 
instalment  of  rent  demanded  was  due  and  unpaid.*®  A  waiver  of  the 
forfeiture  is  a  good  defense  to  an  action  at  law  by  the  lessor  to  recover 
possession,  and  therefore  after  a  judgment  in  favor  of  the  lessor  for 
possession,  a  court  of  equity  will  not  ordinarily  consider  this  defense 
in  a  suit  to  obtain  relief  against  the  forfeiture.**  Laches  on  the  part 
of  the  tenant  in  seeking  relief  from  the  forfeiture  which  has  been 
declared  by  the  lessor  and  consequent  inability  to  place  the  lessor  in 

for  a  forfeiture  on  a  breach  of  any  of  Note:  69  L.R.A.  835. 

its   conditions   or  covenants,   and   the  6.  Dunklee  v.   Adams,  20   Vt.   415, 

pipe  is  disconnected  and  the  right  to  50  Am.  Dec.  44. 

maintain  it  denied  by  the  officers  of  7.  Sheets  v.  Selden,  7  Wall.  416,  19 

the  lessee,  because  of  their  neglect  in  TJ.  S.  (L.  ed.)  166. 

not  informing  themselves  of  the  con-  Note:  69  L.R.A.  845. 

tents  of  the  lease,  equity  may,  never-  8.  Dunklee  v.  Adams,  20  Vt.  415,  50 

theless,  relieve  from  the  forfeiture.  Am.  Dec.  44. 

Notes:  86  A.  S.  R.  49;  69  L.R.A.  Notes:  68  Am.  Dec.  86;  86  A.  S.  R. 

849.  55;  69  L.R.A.  853. 

2.  See  supra,  par.  666.  9.  See  Ejectment,  vol.  9,  p.  924  et 

3.  Note:  69  L.R.A.  835.  seq. 

4.  Gordon  v.  Richardson,  185  Mass.  10.  Sheets  t.  Selden,  7  Wall.  416, 
492,  70  N.  E.  1027,  69  L.R.A.  867.  19  U.  S.  (L.  ed.)  166. 

5.  Dunklee  v.  Adams,  20  Vt.  415,  50  11.  Dunklee  v.  Adams,  20  Vt.  415, 
Am.  Dec.  44.  50  Am.  Dec.  44. 
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statu  quo  may  constitute  ground  for  denying  equitable  relief ; "  but 
the  fact  that  the  forfeiture  has  been  enforced  by  proceedings  at  law 
for  the  recovery  of  possession  is  not  itself  ground  for  denying  relief,** 
and  the  statutory  right  of  a  tenant  to  set  up  an  equitable  defense 
which  he  may  have  to  an  action  to  dispossess  him  for  breach  of  cove- 
nants does  not  deprive  equity  of  jurisdiction  of  a  suit  for  equitable 
relief  from  a  forfeiture,  unless  the  right  to  set  up  the  defense  in  an 
action  at  law  is  absolute,  and  not  dependent  upon  the  discretion  of 
the  court.** 

XXVL  Sl'rrender 

Oeneral  Principles 

672.  In  General. — A  surrender  is  a  yielding  up  of  an  estate  for  life 
or  vears,  to  him  who  has  the  immediate  estate  in  reversion  or  remain- 
der,  wherein  the  estate  for  life  or  years  may  drown  by  mutual  agree- 
ment.** According  to  the  common  law  it  seems  that  there  cannot 
be  a  surrender  to  take  effect  in  futuro.**  Ordinarilv,  a  surrender  mav 
be  by  act  or  operation  of  law,  or  by  deed  or  conveyance  in  writing,*^ 
but  a  freehold  estate  cannot  be  divested  by  words  in  pais,  and  there- 
fore no  discldmer  by  a  holder  of  a  freehold  estate,  such  as  a  life 
estate,  can  operate  as  a  surrender  to  the  reversioner  and  extinguish- 
ment of  the  estate.*®  A  surrender  of  a  term  for  years  by  operation  of 
law  is  not  within  the  general  operation  of  the  statute  of  frauds,  as 
the  statutes  in  the  several  jurisdictions  generally  contain  a  provision 
that  no  estate  or  interest  in  real  property  other  than  a  term  not  exceed- 
ing a  stated  duration  shall  be  surrendered  unless  by  act  or  operation 
of  law  except  by  an  instrument  in  writing,**  and  this  by  its  expres? 
terms  excludes  from  its  operation  a  surrender  of  a  term  for  years  by 
act  or  operation  of  law,  and  does  not  invalidate  an  oral  surrender 
of  a  term  of  years  executed  by  the  relinquishment  of  possession  by 
the  tenant  and  the  resumption  of  possession  by  the  landlord.*®  But 
an  oral  agreement  to  surrender  which  remains  executory,  that  is, 

12.  Note:  69  L.R.A.  866.  657  and  note. 

13.  Note :  69  L.R.A.  865.  As  to  the  17.  Bedford  v.  Terhune,  30  N.  Y. 
defense  of  laches  generally,  see  Equity,  453,  86  Am.  Dec.  394;  Coe  v.  Hobby, 
vol.  10,  p.  395  et  seq.  72  N.  Y.  141,  28  Am.  Rep.  120. 

14.  Note:  69  L.R.A.  835.  18.  Jackson     v.     Kisselbrack,     10 

15.  Beall  v.  White,  94  U.  S.  382,  24  Jolms.  (N.  Y.)  336,  6  Am.  Dec.  341. 
U.  S.  (L.  ed.)  173;  Welcome  v.  Hcss^  19.  See     generally,     Statute     of 
90  Gal.  507,  27  Pac.  369,  25  A.  S.  R.  Frauds. 

145;  Bedford  v.  Terhune,  30  N.  Y.  20.  Lamar  v.  McNamee,  10  Gill  & 
453,  86  Am.  Dec.  394;  Bailey  v.  Wells,  J,  (Md.)  116,  32  Am.  Dec  152;  Amory 
8  Wis.  141,  76  Am.  Dec.  233.  v.  Kannoffsky,  117  Mass.  351,  19  Am. 

16.  Doe  V.  Milward,  3  M.  &  W.  327,   Rep.  416, 
;   L.  J.  N.  S.  57,  15  Eng.  Rul.  Cas. 
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which  has  not  been  consummated  by  the  delivery  of  possession  to  the 
landlord,  is  inoperative  under  the  provisions  of  the  statute.^  A  mere 
agreement  for  a  surrender  where  not  actually  executed  does  not  oper- 
ate as  a  surrender  by  operation  of  law.  There  can  be  no  such  sur- 
render unless,  in  addition  to  the  offer  or  tender  of  surrender,  there 
is  an  abandonment  of  the  property  by  the  lessee  and  a  resumption  of 
the  possesion  by  the  lessor,  or  such  a  vacation  and  relinquishment 
of  the  property  by  the  lessee  as  will  justify  a  resumption  of  the  actual 
possession  by  the  lessor.  Where  the  lessee  continues  to  occupy  the 
premises  and  hold  the  possession,  there  is  no  surrender  thereof,  and 
the  mere  tender  of  the  keys,  or  Ihe  offer  to  turn  over  the  possession, 
will  not  so  operate.'  So  tiie  mere  cancellation  or  destruction  of  the 
deed  or  instrument  of  lease  does  not  operate  as  a  surrender.*  The 
burden  of  proving  a  surrender  is  upon  the  party  alleging  it;  ^  thus 
where  a  lessee  relies  on  a  surrender  to  relieve  him  from  liability  for 
subsequently  accruing 'rents  the  burden  is  upon  him  to  prove  it.^ 

673.  By  and  to  Whom  Surrender  Hay  Be  Made.— A  surrender 
may  be  made  to  and  accepted  by  the  duly  authorized  agent  of  the 
lessor,*  and  it  has  been  held  that  a  general  agent  to  manage  the 
lessor's  lands,  though  his  appointment  was  not  in  writing,  has  author- 
ity to  accept  a  surrender  of  a  lease  under  seal  executed  by  him  on 
behalf  of  his  principal ;  ^  but  an  agency  to  collect  rent  does  not  by 
implication,  and  without  further  proof  of  authority,  carry  with  it  a 
right  to  accept  a  surrender.*  One  colessee  cannot  make  a  surrender 
so  as  to  defeat  the  estate  of  his  colessee,*  nor  can  one  colessor  accept 
a  surrender  so  as  to  relieve  the  lessee  from  liability  to  the  other 
lessors.** 

674.  What  Constitutes  Surrender  by  Operation  of  Law  Generally. — 
A  surrender  of  a  lease  by  operation  of  law  results  from  acts  which 
imply  mutual  consent  independently  of  the  expressed  intention  of 
the  parties  that  their  acts  shall  have  that  effect.  It  is  by  way  of 
estoppel ;  **  and  the  relinquishment  of  possession  by  the  tenant  and 

1.  Lammott  v.  Gist,  2  Har.  &  G.  Pbikoipal  and  Agent,  as  to  the  au- 
(Md.)  433,  18  Am.  Dec.  295.  thority  of  a  general  agent. 

2.  Young  V.  Berman,  96  Ark.  78,  8.  Blake  v.  Dick,  15  Mont.  236,  38 
131  S.  W.  62,  34  L.R.A.(N.S.)  977.       Pae.  1072,  48  A.  S.  B.  671. 

3.  Roe  V.  York,  6  East  86,  8  Rev.  9.  Williams  v.  Vanderbilt,  145  111. 
Rep.  413,  15  Eng.  Rul.  Gas.  526  and  238,  34  N.  E.  476,  36  A.  S.  R.  486,  21 
note.  L.R.A.  489. 

4.  Bedford  v.  Terhune,  30  N.  Y.  453,  10.  DuRette  v.  Miller,  60  Ore.  91. 
86  Am.  Dec.  394.  118  Pac.  202,  Ann.  Gas.  1913D  1163. 

6.  Auer  v.  Penn,  99  Pa.  St.  370,  44  11.  Beall  v.  White,  94  U.  S.  382,  24 
Am.  Rep.  114.  U.  S.  (L.  ed.)  173;  Welcome  v.  Hess, 

6.  Amory  v.  Kannoffsky,  117  Mass.  90  Gal.  507,  27  Pac.  369,  25  A.  S.  R. 
351,  19  Am.  Rep.  416.  145;   Bedford  v.  Terhune,  30  N.  Y. 

7.  Amory  v.  Kannofbky,  117  Mass.  453,  86  Am.  Dec.  394;  Goe  v.  Hobby, 
351,  19  Am,  Rep.  416.    See  generally,   72  N.  Y.  141,  28  Am.  Rep.  120;  Gray 
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the  resumption  of  possession  by  the  landlord  operates,  bb  a  general 
rule,  as  a  surrender  by  operation  of  law.^*  So  where  the. original 
lessor  of  premises  obtains  possession  of  them  under  an  agreement 
with  an  assignee  of  the  original  lessee  imder  which  the  original  lessor 
is  to  possess  them  for  the  whole  term,  and  the  consideration  for  the 
transaction  is  to  pay  to  the  assignee  an  annual  sum,  this  operates 
as  a  surrender  of  the  term,  and  the  stipulated  annual  sum  cannot 
be  distrained  for  in  the  name  of  rent.^'  In  case  of  a  tenant's  abandon- 
ment of  the  premises  it  is  generally  recognized  that  the  landlord  may 
enter  upon  the  premises  in  order  to  protect  them  without  constituting 
such  an  action  an  acceptance  of  the  tenant's  offer  to  surrender,  and 
therefore  without  affecting  the  tenant's  liability  for  future  rents.** 
675.  Delivery  of  Key  to  Demised  Premises. — In  case  of  a  letting  of 
buildings  the  surrender  and  acceptance  of  the  key,  when  surrendered 
imder  such  circumstances  as  show  an  intention  thereby  to  surrender 
the  premises,  is  a  sufficient  surrender  if  accepted  by  the  landlord  as 
such  without  objection.*^  A  surrender  will  not,  however,  be  implied 
against  the  intent  of  the  parties,  as  manifested  by  their  acts;  and  when 
such  intention  cannot  be  presumed  without  doing  violence  to  common 
sense,  the  presumption  will  not  be  supported.**  Thus  where  a  tenant 
abandons  the  possession  and  sends  the  key  to  the  landlord  his  reten- 
tion of  the  key,  especially  after  notice  that  he  will  hold  the  tenant 
for  the  future  rents,  gives  no  room  for  the  presumption  of  a  sur- 
render by  operation  of  law;*^  and  the  same  has  been  held  true  as 

V.  Kaufman  Dairy,  ete.,  Co.,  162  N.  pleweli,  12  C.  B.  N.  S.  334^  104  E.  C. 

Y.  388,  56  N.  E.  903,  76  A.  S.  R.  327,  L.  334, 31 L.  J.  C.  PL  235, 15  Eng.  Rul. 

49  L.B.A.  580}  Pheae  v.  Popplewell,  Cas.  518. 

12  C.  B.  N.  S.  334,  104  E.  C.  L.  334,  Notes:  24  A.  S.  R.  150;  114  A.  S. 

31  L.  J.  C.  PL  235,  15  Eng.  RuL  Cas.  R.  718. 

518.  13.  Smith  ▼.  Maplebaek,  1   T.  R. 

Notes:  114  A.  S.  R.  717;  11  L.R.A.  441, 1  Rev.  Rep.  247,  9  Eng.  Rul.  Cas. 

498 :  15  Eng.  Rul.  Cas,  522.  615. 

12.  Welcome  v.  Hess,  90  Cal.  507,  14.  See  supra,  par.  481  et  seq.,  as  to 

27  Fv^.  369,  25  A.  S.  R.  145;  Williams  the  general  rights  and  liabilities  of  the 

y.  Vanderbilt,  145  111.  238,  34  N.  E.  parties  where  the  tenant  abandons  the 

476,  36  A.  S.  R.  486,  21  L.R.A.  489;  possession. 

Terstegge  v.  First  German  Mut.  Ben-  15.  Terstegge  v.  First  German  Mut. 

ev.  Soc,  92  Ind.  82,  47  Am.  Rep.  136;  Benev.  Soc.,  92  Ind.  82,  47  Am.  Rep. 

Armour  Packing  Co.  v.  Des  Moines  135;  Phene  v.  Popplewell,  12  C.  B.  N. 

Pork  Co.,  116  la,  723,  89  N.  W.  196,  S.  334, 104  E.  C.  L.  334,  31  L.  J.  C.  PL 

93  A,  S.  R.  270 ;  Lamar  v.  McNamee,  235,  15  Eng.  Rul.  Cas.  518. 

10  GDI  &  J.  (Md.)  116,  32  Am.  Dec.  Notes:  114  A.  S.  R.  719;  11  L.R.A. 

152;   Kneeland  v.   Schmidt,  78   Wis.  498. 

345,  47  N.  W.  438,  11  L.R.A.  498;  16.  Coe  v.  Hobby,  72  N.  Y.  141,  28 

Boyd  V.  Gore,  143  Wis.  531,  128  N.  Am.  Rep.  120;  Smith  v.  Hunt,  32  R. 

W.  68,  21  Ann.  Cas.  1263;  Nicholls  v.  L  326,  79  Atl.  826,  Ann.  Cas.  1912D 

Atherstone,  10  Q.  B.  944,  59  B.  C.  L.  971,  35  L.R.A.(N.S.)  1132. 

943,  16  L.  J.  Q.  B.  371,  U  Jur.  778,  17.  Bowen  v.  Clarke,  22  Ore.  566, 

15  Eng.  Rul.  Cas.  512;  Phene  v.  Pop-  30  Pac.  430,  29  A.  S.  R.  625;  Auer  v. 
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regards  the  failure  of  the  landlord  to  return  the  key  which  was  left 
with  his  agent  authorized  only  to  collect  rent.*®  So  the  delivery  to 
the  landlord  of  the  key  to  enable  him  to  take  care  of  the  building 
and  its  contents  while  the  tenant  is  confined  in  jail  does  not  constitute 
a  surrender  so  as  to  deprive  the  tenant  of  the  right  to  sue  for  a  tres- 
pass on  the  premises.** 

676.  Substitution  of  Tenants. — ^As  a  general  rule  the  relinquish- 
ment of  possession  by  the  tenant  and  the  acceptance  by  the  landlord 
of  a  third  person  as  his  tenant  operates  as  a  surrender  by  operation 
of  law.'®  Thus  where  a  lessee  had  sublet  and  the  landlord  agreed 
to  accept  a  surrender  and  look  to  the  subtenant,  and  the  Lease  waa 
given  up  to  the  lessor  and  rent  received  by  him  from  the  subtenant, 
this  was  held  a  surrender  by  operation  of  law  releasing  the  lessee 
from  further  liability.*  A  mere  consent,  however,  on  the  part  of 
the  landlord  to  the  lessee's  assignment  of  his  term  is  not  the  acceptr 
ance  of  a  new  tenant  within  the  meaning  of  this  rule,*  and,  as  hereto- 
fore shown,  the  consent  of  the  lessor  to  the  lessee's  assignment  of  the 
term  does  not  affect  the  continued  liability  of  the  lessee  upon  his 
express  covenants  in  the  lease,  such  as  his  covenant  to  pay  rent.' 
While  the  occupancy  by.  some  one  other  than  the  lessee  is  a  circum- 
stance to  show  a  surrender,  yet  as  the  new  occupant  may  enter  as  the 
tenant  of  the  lessee,  or  as  his  assignee,  or  even  as  a  trespasser,  and 
thus  his  occupancy  be  consistent  with  the  continuance  of  the  first 
lease,  it  is  absolutely  essential  that  it  should  be  clearly  proved  that 
the  original  lessee  assented  to  the  termination  of  his  term.  In  short, 
it  must  be  proved  that  the  lessor  and  lessee  mutually  agreed  to  a  sur- 
render of  the  term,  and  that  proved,  the  original  tenant  is  no  longer 
liable,  but  the  new  tenant  (if  there  is  one)  is  liable.* 

677.  Creation  of  Inconsistent  Estate. — A  surrender  is  implied  and 
so  affected  by  operation  of  law  when  another  estate  is  created  by  the 
reversioner  or  remainderman,  with  the  assent  of  the  termor,  incompat- 
ible with  the  existing  estate  or  term,*  and  as  a  general  rule  when  a 

Penn,  99  Pa.  St.  370,  44  Am.  Rep.  114;  Note:  11  L.R.A.  498. 

Smith  V.  Hunt,  32  R.  I.  326,  79  Atl.  1.  Amory  v.  Kannoffsky,  117  Mass. 

826,  Ann.  Caa.  1912D  971,  35  L.R.A.  361,  19  Am.  Rep.  416;  Johnstone  v. 

(N.S.)  1132.  Huddlestone,  4  B.  &  C.  922,  10  E.  C. 

Notes:  114  A.  S.  R.  719;  35  L.R.A.  L.  471,  28  Rev.  Rep.  606, 16  Eng.  RuL 

(N.S.)  1136;  15  Eng.  Rul.  Cas.  523.  Cas.  638. 

18.  Blake  v.  Dick,  15  Mont.  236,  38  2.  BeaU  v.  White,  94  U.  S.  382,  24 
Pac.  1072,  48  A.  S.  R.  671.  U.  S.   (L.  ed.)  173;  Bailey  v.  Wells, 

19.  Schwartz  v.  McQuaid,  214  111.  8  Wis.  141,  76  Am.  Dec.  233. 
357,  73  N.  E.  582, 105  A.  S.  R.  112.  3.  See  supra,  par.  352. 

20.  Williams  v.  Vanderbilt,  145  III.  4.  Bedford  ▼.  Terhnne,  30  N.  Y.  453, 
238,  34  N.  E.  476,  36  A.  S.  R.  486,  21  86  Am.  Dec.  394. 

L.R.A.  489 ;  Lamar  v.  MoNamee,  10  6.  Coe  v.  Hobby,  72  N.  Y.  141,  28 
Oill&  J.  (Md.)  116,  32  Am.  Dec.  152;  Am.  Rep.  120;  Gray  v.  Kaufman 
Amory  v.  KannoflPsky,  117  Mass.  351,  Dairy,  etc.,  Co.,  162  N.  Y.  388,  56  N. 
19  Am.  Rep.  416.  E.  903,  76  A.  S.  R.  327,  49  L.R.A.  580; 
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new  lease  of  the  premises  is  taken  by  the  lessee  from  the  lessor  for 
the  whole  or  a  part  of  Hie  term  embraced  in  the  former  one,  there  ia 
said  to  be  a  surrender  in  law,  because  the  giving  of  a  new  lease  necessa- 
rily implies  a  surrender  of  the  old  one.*  In  such  a  case  there  is  an 
implication  of  intention  to  surrender  for  the  reason  that,  the  lessor 
cannot  legally  execute  the  second  lease  during  the  term  of  the  first; 
and  when  the  lessee  accepts  the  second  lease  unexplained,  he  admits 
the  power  of  the  lessor  which  he  cannot  legally  have  without  a  sur- 
render of  the  first.  The  presumption  of  law  is,  therefore,  that  a  sur- 
render has  been  made.^  But  if  the  circumstances  are  totally  incon- 
sistent with  the  intention  of  the  parties  that  the  giving  of  the  new 
lease  shall  operate  as  a  surrender  of  the  existent  lease,  it  will  not  be 
given  such  an  operation.*  It  is  not  necessary  that  the  second  lease 
should  be  to  the  first  lessee,  and  if  given  to  a  third  person  with  the 
consent  of  the  first  lessee  accompanied  with  the  possession  it  is  equally 
operative  as  a  surrender.*  Where  the  tenant  abandons  the  possession 
and  the  landlord  relets  in  his  own  name  and  on  his  own  account  to 
a  third  person  it  has  been  held  that  this  will  constitute  a  surrender, 
as  it  evidences  an  acceptance  of  the  implied  offer  by  the  tenant  to 
surrender  and  a  resumption  of  the  possession  by  the  landlord,^*  but 
there  are  authorities  to  the  effect  that  the  landlord  may  if  the  lessee 
abandons  the  possession  relet  after  notice  to  the  lessee  on  the  lessee's 
account,  without  the  reletting  operating  as  a  surrender,  and  still  hold 
the  lessee  for  the  subsequently  accruing  rents.**  In  order  that  the 
second  lease  may  operate  as  a  surrender  of  the  first,  it  is  essential 
that  the  second  lease  be  a  valid  one ;  **  and  therefore  an  agreement 
for  a  new  lease  which  is  invalid  by  reason  of^a  noncompliance  with 
the  statute  of  frauds  will  not  operate  as  a  surrender  of  an  existing 

Nicholls  V.  Atherstone,  10  Q.  B.  944,  111.  634,  35  N.  E.  820,  37  A.  S.  R.  248; 

69  E.  C.  L.  943,  16  L.  J.  Q.  B.  371,  11  Bedford  v.  Terhune,  30  N.  Y.  453,  86 

Jur.  778,  15  Eng.  Rul.  Cas.  512.  Am.    Dec.    394;    Gray    v.    Kaufman 

6.  Welcome  v.  Hess,  90  Cal.  507,  27  Dairy,  etc.,  Co.,  162  N.  Y.  388,  56  N. 
Pac.  369,  25  A.  S.  R.  145;  Coe  v.  Hob-  E.  903,  76  A.  S.  B.  327,  49  L.R.A.  580 ; 
by,  72  N.  Y.  141,  28  Am.  Rep.  120;  Nicholls  v.  Atherstone,  10  Q.  B.  944, 
Bailey  v.  Wells,  8  Wis.  141,  76  Am.  59  E.  C.  L,  943, 16  L.  J.  Q.  B.  371,  11 
Dec.  233.  Jur.  778,  15  Eng.  Rul.  Cas.  512. 

Note:  86  Am.  Dec.  405.  10.  Bedford  v.   Terhune,  30  N.  Y. 

7.  Coe  V.  Hobby,  72  N.  Y.  141,  28   453,  86  Am.  Dec.  394. 

Am.  Rep.  120.  11.  See  supra,  par.  483,  as  to  the 

8.  Coe  V.  Hobby,  72  N.  Y.  141,  28  continuing  liability  of  a  tenant  for 
Am.  Rep.  120.  rent  after  an  abandonment  of  posscs- 

9.  In  re  Sherwood,  210  Fed.  754,  sion  and  a  reletting  by  the  landlord. 
127  C.  C.  A.  304,  Ann.  Cas.  1916A  12.  Bedford  v.  Terhune,  30  N.  Y 
940;  Welcome  v.  Hess,  90  Cal.  507,  27  453,  86  Am.  Dec.  394;   Chamberlain 
Pac.  369,  25  A.  S.  R.  145 ;  Williams  v.  v.  Dunlop,  126  N.  Y.  45,  26  N.  B.  966, 
Vanderbilt,  145  lU.  238,  34  N.  E.  476,  22  A.  S.  R.  807. 

36    A.    S.    R.    486,    21    L.R.A.    489;       Note:  36  A.  S.  B.  496. 
Grommes  v.  St.  Paul  Trust  Co.,  147 
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leufie.^'  Likewise  a  new  lease  by  heiis  of  the  original  lessor^  ineffectual 
to  create  the  interest  contracted  for  and  which  the  lessee  thought  he 
was  acquiring,  on  account  of  the  widow's  right  of  *dower  and  the 
infancy  of  some  of  the  heirs,  has  been  held  not  to  operate  as  a  sur- 
render of  the  existing  lease.^^  A  mere  modiQcation  of  the  torms 
of  an  existing  lease  does  not  constitute  a  new  lease  so  as  to  operate 
as  a  surrender.  It  cannot  be  assumed  or  implied  from  such  an  agree- 
ment that  a  surrender  of  the  old  lease  was  contemplated  by  either 
party.  The  lease  continues  in  full  force,  except  as  modified  by  the 
agreement  It  is  preposterous  to  say  that  a  reduction  of  the  rent  1% 
a  surrender  of  an  existing  lease,  and  the  granting  of  a  new  one.  The 
new  agreement  in  such  case  is  virtually  incorporated  into  and  made* 
a  part  of  the  antecedent  agreement,  and  the  two  will  constitute  the 
lease  for  the  unexpired  term.^*^ 

Effect  of  Surrender 

678.  Upon  Rights  of  Lessee. — A  surrender,  as  implied  in  the  defi- 
nition of  the  term,  extinguishes  all  interest  of  the  tenant  in  the  term 
and  consequently  all  rights  conditioned  upon  its  continuance.**  Thus 
it  extinguishes  all  rights  of  the  lessee  to  the  growing  crops;*'  and 
where,  in  the  case  of  a  lease  of  farming  lands,  the  lessee  had  done  fall 
plowing  and  thereafter  surrendered  the  term,  it  was  held  that  he  had 
no  claim  against  the  lessor  for  the  reasonable  value  of  such  plowing, 
though  it  inured  to  the  benefit  of  the  lessor.*®  As  regards  trade  fix- 
tures and  improvements,  which  the  tenant  had  the  right  to  remove 
during  the  term  of  the  lease,  his  right  in  this  respect  is  lost  by  a 
surrender  without  having  removed  them  and  without  a  reservation 
of  the  right  to  do  so.**  Likewise  where  the  lease  gives  the  lessee  an 
option  to  purchase  the  demised  premises,  a  surrender  will  terminate 
the  option  if  it  has  not  been  exercised  at  the  time.** 

13.  Coe  V.  Hobby,  72  N.  Y.  141,  28  148,  77  N.  W.  689,  76  A.  S.  B.  384. 
Am.  Rep.  120;  Smith  v.  Kerr,  108  N.       18.  Boyd  v.  Gore,  143  Wis.  531,  128 
Y.  31,  15  N.  E.  70,  2  A.  S.  R.  362;   N.  W.  68,  21  Ann.  Cas.  1263. 

Roe  V.  York,  6  East  86,  8  Rev.  Rep.       19.  Hughes   v.   Kershow,    42    Colo. 
413,  15  Eng.  Rul.  Cas.  626  and  note.   210,  93  Pac.   1116,  16  L.R.A.(N.S.) 

14.  Chamberlain  v.  Dunlop,  126  N.  723;  Longhran  v.  Boss,  45  N.  Y.  792, 
Y.  45,  26  N.  E.  966,  22  A.  S.  R.  807.   6  Am.  Rep.  173;  Bedlow  v.  New  York 

15.  Coe  V.  Hobby,  72  N.  Y.  141,  28  Floating  Dry-Dock  Co.,  112  N.  Y.  263, 
Am.  Rep.  120.  19  N.  E.  800,  2  L.R.A.  629. 

16.  SnowhiU  v.  Reed,  49  N.  J.  L.  Notes:  9  LJI.A.  701;  11  L.R.A.  498. 
292,  10  Atl.  737,  60  Am.  Rep.  615,  20.  American  Bonding  Co.  v.  Pueblo 
reversed  on  other  grounds  by  Reed  v.  Inv.  Co.,  160  Fed.  17,  80  C.  C.  A.  97, 
Snowhill,  51  N.  J.  L.  162, 16  Atl.  679;  10  Ann.  Cas.  367,  9  L.R.A.(N.S.)  657. 
Boyd  V.  Gore,  143  Wis.  631,  128  N.  Generally  as  to  options  to  purchase 
W.  68,  21  Ann.  Cas.  1263.  contained  in  leases,  see  supra,  par.  299 

17.  Smith    V.    Sprague,    119    Mich,  et  seq. 
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679.  Upon  Liabilities  of  Lessee. — ^As  a  general  rule  a  termination 
of  the  lease  by  a  surrender  releases  the  lessee  from  liability  on  all 
covenants  on  His  part  contained  in  the  lease  dependent  upon  tlie 
continuance  of  the  term  and  which  have  not  matured  and  become 
actionable  during  th^  continuance  of  the  term.*  Thus  a  surrender 
relieves  the  tenant  from  liability  for  rent  subsequently  to  accrue.* 
So  where  the  lease  contains  a  covenant  on  the  part  of  the  lessee  to 
pay  the  taxes  levied  upon  the  demised  premises  during  the  term, 
when  due  and  payable,  a  surrender  releases  him  from  liability  to 
pay  taxes  not  due  and  payable  at  the  time  of  the  surrender ; '  thus 
where  a  lessee  agreed  to  pay  the  taxes  of  1904  when  they  became  due 
and  payable,  and  one  half  of  them  became  due  and  payable  on  the 
last  day  of  February,  1905,  and  the  other  half  on  the  last  day  of 
July,  1905,  and  the  surrender  was  on  December  27,  1904,  it  was 
held  that  the  obligation  to  pay  these  taxes  had  not  matured  at  the 
time  of  the  surrender,  and  by  that  aec  the  lessee  was  released  from 
liability  therefor.^  Likewise  where  a  lease  is  ended  by  surrender 
before  the  expiration  of  the  term  a  covenant  on  the  part  of  the  lessee 
to  deliver  up  possession,  "on  the  expiration  of  the  lease,"  in  good 
repair,  not  having  matured  and  become  actionable  during  the  term, 
has  been  held  to  be  discharged  by  the  surrender.*  On  the  other  hand, 
the  phrase  "expiration  of  the  lease"  as  used  in  such  a  covenant  has 
been  held  to  include  the  termination  of  the  lease  by  a  surrender  and 
that  therefore  a  surrender  does  not  relieve  the  lessee  from  liability 
on  the  covenant.*  Liabilities  of  the  lessee  accrued  and  actionable 
at  the  time  of  the  surrender  are  not  affected  thereby.^    Thus  the  lessee 

1.  American  Bonding  Co.  v.  Pueblo  5.  Marshall  v.  Eugg,  6  Wyo.  270, 
Inv.  Co.,  150  Fed.  17,  80  C.  C.  A.  97,  44  Pac.  700,  45  Pac.  486,  33  L.R.A. 
10  Ann.  Cas.  367,  9  L.B.A.(N.S.)  557;  679. 

Snowhill  V.  Reed,  49  N.  J.  L.  292,  10  Note:  64  L.R.A.  665. 

Atl.  737,  60  Am.  R«p.  615,  reversed  This  rule  was  laid  down  by  the  su- 

on  another  point  in  51  N.  J.  L.  162,  preme  court  of  New  Jersey  in  Reed  v. 

16  Atl.  679.  SnowhiU,  49  N.  J.  L.  292,  10  Atl.  737, 

2.  See  supra,  par.  484.  60   Am.  Rep.  615,  but  the  court  of 

3.  American  Bonding  Co.  v.  Pueblo  error  and  appeals  in  51  K.  J.  L.  162, 
Inv.  Co.,  150  Fed.  17,  80  C.  C.  A.  97,  16  Atl.  679,  reversed  that  decision. 
10  Ann.  Cas.  357,  9  L.R.A.(N.S.)  557;  As  to  the  construction  of  the  cove- 
In  re  Sherwoods,  210  Fed.  754,  127  C.  nant  of  the  lessee  as  to  redelivery  of 
C.  A.  304,  Ann.  Cas.  1916A  940.  possession,  see  generally  supra,  par. 

Notes:  L.R.A.1915A  359.  276  et  seq. 

See  supra,  par.  309  et  seq.,  as  to       6.  Boyd  v.  Gore,  143  Wis.  531,  128 

the  general  liability  for  taxes  levied  N.  W.  68,  21  Ann.  Cas.  1263 ;  Marshall 

on  demised  premises.  v.  Rugg,  6  Wyo.  270,  44  Pac.  700,  4? 

4.  American  Bonding  Co.  ▼.  Pueblo  Pac.  486,  33  L.R.A.  679. 

Inv.  Co.,  150  Fed.  17,  80  C.  C.  A.  97,      7.  Boyd  v.  Gore,  143  Wis.  531,  128 
10  Ann.  Cas.  357,  9  L.R.A.  (N.S.)  557.  N.  W.  68,  21  Ann.  Cas.  1263;  Marshall 
Notes:  64  L.R.A.  665;  10  Ann.  Cas.  v.  Rugg,  6  Wyo.  270,  44  Pac.  700,  45 
366.  Pac.  486,  33  L.R.A.  679. 
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remains  liable  for  rent  accrued  at  the  time  of  the  surrender,*  and 
likewise  where  a  lessee's  covenant  to  pay  taxes  on  the  demised  premises 
was  broken  and  actionable  at  the  time  of  the  surrender,  his  liability 
thereon  is  not  affected.*  Nor  does  a  surrender  release  the  lessee  from 
liability  on  account  of  injuries  to  the  demised  premises  actionable 
at  the  time  of  the  surrender.*® 

680.  Upon  Rights  of  Third  Persons. — ^The  surrender  of  the  term 
by  a  lessee  will  not  be  permitted  to  operate  so  as  to  defeat  interests 
in  the  term  acquired  by  third  persons  prior  to  the  surrender.  Though 
the  surrender  operates  between  the  parties  as  an  extinguishment  o>* 
the  interest  which  is  surrendered,  it  does  not  so  operate  as  to  third 
persons  who  at  the  time  of  the  surrender  had  rights  which  such  extin- 
guishment would  destroy;  as  to  them  the  surrender  operates  only  as 
a  grant  subject  to  their  right,  and  the  interest  surrendered  still  lies 
for  its  preservation.**  Thus  where  a  lessee,  after  subletting,  surrenders 
to  his  lessor,  this  will  not  be  permitted  to  operate  so  as  to  defeat  the 
estate  of  the  sublessee ;  **  so  his  surrender  will  not  affect  the  interest 
of  a  mortgagee  of  the  leasehold  estate ;  *•  and  where  a  third  person 
has  acquired  an  interest  in  fixtures  removable  by  the  tenant  during 
the  term,  though  a  surrender  will  destroy  the  tenant's  right  of  removal, 
it  will  not  be  permitted  to  defeat  the  right  of  such  third  person,** 
as  where  the  tenant  had  mortgaged  the  fixtures.  In  such  a  case  the 
right  of  the  mortgagee  to  remove  the  fixtures  is  an  interest  of  a  peculiar 
nature,  in  many  respects  rather  partaking  of  the  nature  of  a  chattel 
than  of  an  interest  in  real  estate ;  but  it  is  so  far  connected  with  the 
land  that  it  may  be  considered  a  right  or  interest  in  it,  which,  if  the 
tenant  grant  away,  he  will  not  be  allowed  to  defeat  his  grant  by  a 
subsequent-voluntary  act  of  surrender,**  Likewise  a  mechanic's  lien 
upon  the  leasehold  estate  for  improvements  erected  for  the  lessee  is 
not  affected  by  the  surrender.**  On  the  other  hand,  it  has  been  held 
that  a  verbal  lien  for  money  advanced  to  a  lessee  for  the  erection  of 

8.  See  supra,  par.  484.  L.R.A.(N.S.)  221;  Appleton  v.  Ames, 

9.  In  re  Sherwoods,  210  Fed.  754,  160  Mass.  34,  22  N.  B.  69,  5  L.R.A. 
127  C.  C.  A.  304,  Ann.  Cas.  1916A  206;  Hessel  v.  Johnson,  129  Pa.  St. 
940.  173,  18  Atl.  754,  15  A.  S.  R.  716,  6 

10.  Marshall  v.  Rugg,  6  Wyo.  270,  L.R.A.  851,  on  second  appeal  142  Pa. 

44  Pac.  700,  45  Pac.  486,  33  L.R.A.  St.  8,  21  Atl.  794,  11  L.R.A.  855. 
679.  Notes:  10  A.  S.  R.  664;  117  A.  S. 

11.  Morey  v.  Hoyt,  62  Conn.  542,  R.  99;  11  L.R.A.  855;  7  L.R.A.(N.S.)    ' 
28  Atl.  127,  19  L.R.A.  611;  WilUams  221;  10  Ann.  Cas.  424. 

V.  Vanderbilt,  145  111.  238,  34  N.  B.  13.  Note:  7  L.R.A.(N.S.)  221. 

476,  36  A.  S.  R.  486,  21  L.R.A.  489.  14.  Morey  v.  Hoyt,  62  Conn.  542, 

Note:  7  L.R.A.(N.S.)  221.  26  Atl.  127,  19  L.R.A.  61L 

12.  Brock  V.  Desmond,  154  Ala.  634,  Note:  7  L.R.A.(N.S.)  221. 

45  So.  665,  129  A.  S.  R.  71;  Mitchell       15.  Morey  v.  Hoyt,  62  Conn.  542,  26 
V.  Young,  80  Ark.  441,  97  S.  W.  454,  Atl.  127,  19  L.R.A.  611. 

117  A.  S.  R.  89,  10  Ann.  Cas.  423,  7       16.  Note:  7  L.R.A.(N.S.)  22L 
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a  building  which  he  has  the  right  to  remove  before  the  expiration  of 
the  tenancy,  if  binding  between  the  parties,  extends  only  to  the  interest 
of  the  lessee  in  the  property,  and  is  lost  by  the  termination  thereof 
by  a  surrender.*'  If  the  surrender  is  with  the  consent  of  the  sub- 
tenant, it  will  terminate  his  estate ;  and  it  has  been  held  that  a  sub- 
lessee, who  is  notified  of  the  surrender  of  the  original  lease,  and  is 
required  to  pay  rent  to  the  owner  of  the  premises,  and  subsequently 
pays  rent  due  previous  to  the  surrender  to  the  owner's  agent,  and 
applies  to  him  for  a  new  lease,  must  be  held  to  have  assented  to  the 
surrender  and  the  right  of  the  owner  to  re-enter,  and  his  subsequent 
tenancy  is  one  at  the  will  of  the  landlord.*®  The  question  as  to  the 
continued  liability  of  the  subtenant  for  the  future  accruing  rent  in 
case  of  a  surrender  after  a  sublease  has  been  granted  is  discussed 
elsewhere  in  this  article.**  Where  the  original  lease  is  canceled  for 
breach  of  condition  therein,  a  different  question  is  presented  from 
that  which  arises  in  case  of  a  surrender.  The  original  lessee  not 
being  able  to  confer  upon  a  sublessee  any  greater  rights  than  he  him- 
self possesses,  the  subtenant's  rights  are  measured  by  those  of  the  orig- 
inal tenant,  and  the  cancellation  of  the  lease  by  its  own  terms  as  to 
one  cancels  it  as  to  both.*^ 

XXVII.  Holding  Over 

General  Principles 

681.  In  General. — Where  a  tenant  holds  over  after  the  expiration 
of  his  term  the  landlord  may,  at  his  election,  treat  him  as  a  tres- 
passer,* or  as  a  tenant  at  sufferance.*  The  presumption,  where  a 
tenant  holds  over  after  the  expiration  of  his  term,  is  that  his  hold- 
ing over  is  wrongful,*  and  the  mere  demand  by  the  landlord  for  the 

17.  Hughes   V.   Kershow,   42   Colo.   R.  724;  Howeth  v.  Anderson,  25  Tex. 
210,  93  Pac.   1116,  15  L.R.A.(N.S.)    557,  78  Am.  Dec.  538. 

723.  Notes:  69  Am.  Dee.  608;  70  A.  S. 

18.  Appleton   v.   Ames,   150   Mass;   R.  533;  25  Eng.  Rul.  Cas.  7. 

34,  22  N.  £.  69,  5  L.R.A.  206.  See  infra,  par.  700  et  seq.,  as  to  the 

Note:  7  L.R.A.(N.S.)  222.  right  of  a  landlord  to  remove  an  over- 

19.  See  supra,  par.  386.  holding  tenant  without  judicial  pro- 

20.  See  supra,  par.  661,  as  to  the  ceedings. 

effect  of  forfeiture  on  the  rights  of       2.  Sutton  v.  Hiram  Lodge,  83  Gkt. 
*' third  persons.  770,   10    S.    E.    585,    6    L.R.A.   703; 

1.  Long  V.  Grant,  163  Ala.  507,  50   Whaley  v.  Whaley,  1  Speers  L.   (S. 
So.  914,  136  A.  S.  R.  86;  Blumenberg   C.)  225,  40  Am.  Dec.  594;  Emerick  v. 
V.  Myres,  32  Cal.  93,  91  Am.  Dec.  560;    Tavener,  9  Grat.   (Va.)   220,  58  Am. 
Kuhn  V.  Smith,  125  Cal.  615,  58  Pac.   Dec.  217. 
204,  73  A.  S.  R.  79;  Goldsborough  v.       Note:  25  Eng.  Rul.  Cas.  6. 
Gable,  140  111.  269,  29  N.  E.  722,  15       3.  Brown  v.  Keller,  32  111.  151,  83 
L.R.A.  294;  Gladwell  v.  Holcomb,  60   Am.  Dec  258. 
Ohio  St.  427,  54  N.  E.  473,  71  A.  S. 
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payment  of  rent  upon  a  tenant  wrongfully  holding  over  does  not 
continue  the  tenancy  and  deprive  the  landlord  of  his  right  to  treat 
the  tenant  as  a  trespasser ;  ^  but  the  receipt  of  the  payment  of  rent 
accruing  after  the  termination  of  the  lease  will  evidence  the  landlord's 
intention  to  treat  the  overholding  tenant  as  a  tenant  and  not  as  a 
trespasser  *  Where  the  holding  over  is  with  the  express  or  implied 
consent  of  the  landlord,  but  without  any  agreement  for  a  new  tenancy,  j 
the  tenant  holds  as  a  tenant  at  will,*  but  where  the  holding  over  is  ^ 
accompanied  with  the  continued  payment  of  an  annual  rent,  a  tenancy 
from  year  to  year  is  as  a  general  rule  thereby  created.'  If,  however, 
the  holding  over  is  under  an  express  or  impUed  agreement  for  a  new 
tenancy  for  a  definite  time,  a  periodical  tenancy  will  not  arise;  ®  thus 
where  a  tenant  for  a  term  of  years  held  over  and  paid  rent  in  advance 
for  a  month  which  was  so  receipted  for  by  the  landlord,  it  has  been  . 
held  that  the  new  tenancy  was  for  a  month  only  and  terminated  at 
the  expiration  of  such  month.* 

682.  Terms  of  Tenancy  Arising  from  Holding  Over. — As  a  general 
rule  the  tendency  arising  from  the  tenant's  holding  over  with  the 
consent  of  the  landlord  is  presumed  to  be  upon  the  same  terms  as 
the  original  lease,  so  far  as  they  are  applicable  to  the  new  tenancy.*^ 
Thus,  it  is  generally  held  that  the  terms  of  the  original  lease  as  regards 
the  amount  and  time  of  payment  of  the  rent  apply,*^  and  it  seems 
the  tenant  will  hold  subject  to  his  covenant  in  the  original  lease  to 
redeliver  the  premises  in  as  good  condition  as  when  received,  or  the 
like.**  Terms  of  the  original  lease  which  are  inconsistent  with  the 
new  tenancy  will  not,  however,  govern  the  latter,**  and  this  is  true 

4,  Condon  v.  Barr,  47  N.  J.  L.  113,  man  v.  McKaig,  4  Md.  450,  59  Am. 

54  Am.  Rep.  121.  Dec.  85;  Kennedy  v.  New  York,  196 

6.  Howeth  V.  Anderson,  25  Tex.  557,  N.  Y.  19,  89  N.  E.  360,  25  L.R.A. 

78  Am.  Dec.  538.  (N.S.)  847;  Diller  v.  Roberts,  13  Serg. 

6.  Crommelin  V.  Thiess,  31  Ala.  412,  &  R.  (Pa.)  60,  15  Am.  Dec.  578; 
70  Am.  Dec.  499;  Hall  v.  Henninger,  Howeth  v.  Anderson,  25  Tex.  557,  78 
145  la.  230,  121  N.  W.  6, 139  A.  S.  R.  Am.  Dec.  538;  Emerick  v.  Tavener,  9 
412;  Leavitt  V.  Maykel,  203  Mass.  506,  Grat.  (Va.)  220,  58  Am.  Dec.  217; 
89  N.  E.  1056,  133  A.  S.  R.  323.  Beavan  v.  Delahay,  1  H.  Bl.  5,  2  Rev. 

7.  See  supra,  par.  93.  Rep.  696,  15  Eng.  Rul.  Cas.  586;  Roe 

8.  Note:  25  L.R.A. (N.S.)  856.  v.  Ward,  1  H.  Bl.  97,  2  Rev.  Rep.  728, 

9.  Blumenberg  v.  Myres,  32  Cal.  93,  15  Eng.  Rul.  Cas.  590. 

91  Am.  Dec.  560;  Pusey  v.  Presbyter-  Notes:  15  Am.  Dec.  581;  69  Am. 

ian  Hospital,  70  Neb.  353,  97  N.  W.  Dec.  509;  91  Am.  Dec.  563;  9  Eng. 

475, 113  A.  S.  R.  788.  Rnl.  Cas.  465;  15  Eng.  Rul.  Caa.  593; 

10.  Crommelin   v.    Thiess,   31    Ala.  25  Eng.  Rul.  Cas.  7. 

412,  70  Am.  Dec.  499;  Blumenberg  v.  11.  Dilier  v.  Roberts,  13  Serg.  &  R. 

Myres,  32  Cal.  93,  91  Am.  Dec.  560;  (Pa.)  60,  15  Am.  Dec.  678. 

King  V.  Woodruff,  23  Conn.  56,  60  12.  Howeth  v.   Anderson,   25   Tex. 

Am.  Dec.  625;  Qoldsborough  v.  Gable,  557,  78  Am.  Dec.  538. 

140  111.  269,  29  N.  E.  722,  15  L.R.A.  Note:  64  L.R.A.  661. 

294;  DeYoung  v.  Buchanan,  10  Gill  &  13.  Weber  v.  Powers,  213  HI.  370. 

J.  (Md.)  149,  32  Am.  Dee.  156;  Vroo-  72  N.  E.  1070,  68  L.R.A.  610;  Dillei 
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6ven  as  regards  the  amount  of  rent.  Thus  where  the  original  lease 
contained  many  collateral  agreements  to  be  performed  by  the  parties 
during  the  term  thereby  granted  affecting  the  rental  value  of  the 
premises,  which  could  not  be  performed  after  the  expiration  of  the 
original  term,  it  was  held  that  the  provision  of  the  original  lease  as 
to  the  amount  of  rent  would  not  govern  the  new  tenancy.**  So  it 
has  been  decided  that  the  lessor  is  not  entitled  to  exercise  a  power 
of  attorney  to  confess  judgment  for  unpaid  rent,  since  conditions  per- 
mitting a  confession  of  judgment  under  a  written  warrant  of  attorney 
upon  a  written  covenant  to  pay  rent  cannot  be  said  to  be  applicable 
to  an  implied  power  of  attorney  to  enter  judgment  upon  an  implied 
contract.** 

683.  Change  in  Terms  of  Tenancy. — The  presumption  that  the  ten- 
ant holds  in  accordance  with  the  terms  of  the  originsJ  lease  is  not 
conclusive,  and  is  rebutted  by  , proof  of  a  new  contract  materially 
different  from  the  original  lease,**  and  this  is  true  notwithstanding 
the  new  contract  is  void  by  the  statute  of  frauds,  because  verbal,  and 
not  to  be  performed  within  a  year  from  the  making  thereof.*'  In 
such  a  case  although  the  agreement  may  have  been  void  under  the 
statute  of  frauds,  yet  inasmuch  as  the  treatment  by  the  landlord  of 
the  tenant  who  holds  over,  as  one  who  holds  over  under  the  terms 
and  conditions  of  the  old  lease,  is  a  matter  of  intention  on  the  part 
of  the  landlord,  such  void  verbal  agreement  serv^es  to  explain  the 
holding  over  after  the  expiration  of  the  written  lease,  and  to  show 
that  it  was  not  upon  the  terms  of  the  original  lease.*®  As  a  general 
rule  where  a  landlord  notifies  his  tenant  before  the  expiration  of  the 
term  that  if  he  holds  over  he  will  be  required  to  pay  an  increased 
rent,  it  seems  that  if  the  tenant  holds  over  he  will  be  bound  for  such 
increased  rent,**  but  it  has  been  held  that  if  the  tenant  upon  the 
receipt  of  such  notice  expressly  refuses  to  pay  the  increased  rent 
demanded  he  cannot  be  held  therefor.*®  Where  the  tenant  pays  and 
the  landlord  receives  without  objection  a  lesser  rent  than  that  reserved 
in  the  original  lease  for  the  time  the  tenant  holds  over,  this  has  been 
deemed  conclusive  evidence  of  the  modification  of  the  terms  of  the 

V.  Roberta,  13  Serg.  &  R.  (Pa.)  60,  15  Weber  v.  Powers,  213  111.  370,  72  N. 

Am.  Dee.  578.  E.  1070,  68  L.R.A.  610. 

14.  Diller  v.  Roberts,  13  Serg.  &  R.  Note :  91  Am.  Dec.  563. 

(Pa)  60,  15  Am.  Dec.  578.  17.  Crommelin  v.    Thiesa,   31   Ala. 

16.  Weber  v.  Powers,  213  111.  370,  412,  70  Am.  Dec.  499 ;  Weber  v.  Pow- 

72  N.  B.  1070,  68  L.R.A.  610.    Gen-  ere,  213  111.  370,  72  N.  E.  1070,  68 

erally  as  to  the  power  of  attorney  to  L.R.A.  610. 

confess    judgments,    see    Judgments,  18.  Weber  v.  Powers,  213  111.  370, 

vol.  15,  p.  650  et  seq.  72  N.  E.  1070,  68  L.R.A.  610. 

16.  Crommelin   v.   Thiess,    31   Ala.  19.  Note:  L.R.A.  1915A  239. 

412,  70  Am.  Dec.  499;  Blumenberg  v.  20.  De  Young  v.  Buchanan,  10  Gill 

Myres,  32  Cal.  93,  91  Am.  Dec.  560;  &  J.  (Md.)  149,  32  Am.  Dec.  156. 
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original  lease  in  this  particular.^  It  has  been  held,  however,  that  an 
agreement  to  reduce  the  rent,  made  with  a  tenant  holding  over  after 
expiration  of  a  lease  for  one  year,  under  which  the  rent  was  payable 
monthly  and  after  payment  and  acceptance  of  one  additional  month's 
rent  is  without  consideration  and  will  not  prevent  recovery  of  the 
balance  of  the  monthly  rent  specified  in  the  lease,  even  after  several 
years'  further  occupancy,  with  payment  at  the  reduced  rate.* 

Option  of  Landlord  to  Hold  Tenant  for  Another  Term 

684.  In  General. — ^At  common  law  according  to  the  view  of  the 
English  courts  which  is  adopted  by  some  of  the  courts  in  this  country, 
where  a  tenant  for  a  year  or  term  of  years  holds  over  the  landlord 
has  no  right  to  hold  him  as  a  tenant  for  another  year  or  the  like; 
his  remedy,  unless  a  new  tenancy  has  been  created  by  the  consent  of 
the  parties  express  or  implied,  is  merely  one  for  damages  for  the  wrong- 
ful withholding  of  the  possession  or  for  use  and  occupation  during 
the  time  of  the  holding  over,  the  tenant  being  at  liberty  at  any  time 
to  vacate  the  premises  and  thereby  avoid  liability  for  further  rent.* 
In  New  York,  however,  the  rule  was  adopted  at  quite  an  early  dato 
and  has  been  followed  in  most  jurisdictions  in  this  country  that  where 
a  tenant  for  a  year  or  term  of  years  holds  over  his  term,  the  landlord 
may,  at  his  election,  hold  the  tenant  for  another  year;*  or,  where 
the  original  tenancy  was  for  less  than  a  year,  as  where  it  was  for  a 
quarter,  or  a  month,  etc.,  for  another  quarter  or  month,  according  to 

1.  United  States  v.  Bostwick,  94  U.  Mich.  151,  71  N.  W.  489,  67  A.  S.  R. 
8.  53,  24  U.  S.  (L.  ed.)  65.  461;   Kuhlman  v.   William   J.   Lemp 

2.  Goldsborouffh  v.  Gable,  140  111.  Brewing  Co.,  87  Neb.  72,  126  N.  W. 
269,  29  N.  E.  722,  15  L.R.A.  294.  1083,  29  L.R.A.(N.S.)  174;  Schuyler  v. 

Note:  25  L.R.A.(N.S.)   858.  Smith,  51  N.  Y.  309,  10  Am.  Rep. 

Generally  as  to  the  validity  of  agree-  609 ;   Haynes  v.  Aldrich,  133  N.  Y. 

ments   entered  into  during  the  term  287,  31  N.  E.  94,  28  A.  S.  R.  636; 

changing  the  rent  reserved,  see  supra,  Valentine  y.  Healey,  158  N.  Y.  369, 

par.  431.  52  N.  E.  1097,  43  L.R. A.  667 ;  Herter 

3.  Ibbs  V.  Richardson,  9  Ad.  &  El.  v.  Mullen,  159  N.  Y.  28,  53  N.  E. 
849,  36  E.  C.  L.  301,  L.  R.  1  P.  &  D.  700,  70  A.  S.  R.  517,  44  L.R.A.  703; 
618,  15  Eng.  Rul.  Cas.  536.  Kennedy  v.  New  York,  196  N.  Y.  19, 

Notes:  L.R.A.1915A  238;  15  Eng.  89  N.  E.  360,  25  L.R.A.(N.S.)   847; 

Rul.  Cas.  595.  Gladwell  v.  Holcomb,  60  Ohio  St.  427, 

4.  Wolffe  V.  Wolff,  69  Ala,  549,  44  54  N.  E.  473,  71  A.  S.  R,  7^4;  San 
Am.  Rep.  526;  Long  v.  Grant,  163  Antonio  v.  French,  80  Tex.  575,  16 
Ala.  507,  50  So.  914,  136  A.  S.  R.  S.  W.  440,  26  A.  S.  R.  763;  Waterman 
86 ;  Byxbee  v.  Blake,  74  Conn.  607,  51  v.  Le  Sage,  142  Wis.  97,  124  N.  W. 
Atl.  535,  57  L.R.A.  222 ;  Goldsborough  1041,  135  A.  S.  R.  1062. 

V.  Gable,  140  111.  269,  29  N.  E.  722,       Notes:  69  Am.  Dec.  509;  91  Am 
15  L.R.A.  294;  Weber  v.  Powers,  213  Dec.  563;  28  A.  S.  R.  639;  70  A.  S 
111.  370,  72  N.  E.  1070,  68  L.R.A.  610;   R.  533;  96  A.  S.  R.  416;  25  L.R.A. 
Telle  V.   Orth,  75  Ind.  298,  39  Am.    (N.S.)  857;  16  Eng.  Bui.  Cas.  594. 
Rep.   147;   Mason   v.   Wierengo,   113 
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the  tenn  of  the  original  tenancy.*  But  in  the  latter  case,  though  the 
collective  occupancy  of  the  tenant  was  for  more  than  a  year,  he  can 
only  be  held  by  reason  of  his  holding  over  for  a  quarter  or  month, 
according  to  the  period  of  the  original  lease.  Thus  in  case  of  a  letting 
for  a  monthly  rent  nothing  bding  said  about  a  year,  the  tenant  by 
holding  over  after  the  expiration  of  a  year  is  not  liable  to  be  held 
for  another  year  but  only  for  another  month.*  And  it  has  been 
held,  in  case  of  a  lease  of  urban  property,  that  though  the  original 
term  was  for  a  year  certain,  still,  if  rent  reserved  was  a  monthly  rent, 
and  the  tenant  hold  over  after  the  year  paying  the  rent  monthly, 
the  lease  is  continued  from  month  to  month  only,  and  not  for  another 
year.^  The  right  to  hold  a  tenant  for  another  term  is  conferred 
upon  the  landlord  irrespective  of  the  intention  of  the  tenant,®  and 
is  in  the  nature  of  a  penalty  imposed  by  the  law  upon  the  trespassing 
tenant.*  So  even  though  the  tenant  has,  prior  to  the  expiration  of 
his  term,  notified  the  landlord  that  he  does  not  intend  to  keep  the 
premises  for  another  year,  he  may  nevertheless  be  held  therefor.** 
The  right  of  the  landlord  to  hold  an  overholding  tenant  for  another 
term  includes  the  right  to  hold  an  assignee  of  the  original  lease  when 
he  holds  over  the  term,^*  but  it  has  been  held  that  the  rule  does  not 
apply  where  the  tenant  is  a  municipal  corporation,  the  reason  given 
for  this  being  that  the  law  will  not  imply  a  contract  against  a  munici- 
pal corporation.**  The  parties  to  a  lease  for  years  may  therein 
expressly  provide  for  a  holding  over,  and  what  the  nature  of  the 
tenancy  shall  be  after  the  expiration  of  the  term  for  years,  and  such 
agreement  governs.** 

685.  What  Constitutes  a  Holding  Over  Generally. — To  render  a 
tenant  liable  for  another  term  by  reason  of  his  holding  over  there 

5.  HoUis  V.  Bums,  100  Pa.  St.  206,  297,  L.R.A.1915A  235;  Schuyler  v. 
45  Am.  Rep.  379;  Waterman  v.  Le  Smith,  61  N.  Y.  309,  10  Am.  Rep. 
Sage,  142  Wis.  97,  124  N.  W.  1041,  609;  Haynes  v.  Aldrich,  133  N.  Y. 
135  A.  S.  R.  1062.  287,  31  N.  E.  94,  28  A.  S.  R.  636.      ' 

Note:   25  L.R.A.(N.S.)    858.  Notes:  91  Am.  Dec.  563;  70  A.  S. 

6.  HoUis  V.  Burns,  100  Pa.  St.  206,   R.  535;  L.R.A.  1915A  235. 

45  Am.  Rep.  379.  11.  Telle  v.  Orth,  75  Ind.  298,  39 

7.  Kaufman  v.  Mastin,  66  W.  Va.   Am.  Rep.  147. 

99,  66  S.  E.  92,  25  L.R.A.(N.S.)  855.  12.  San  Antonio  v.  French,  80  Tex. 

8.  Weber  v.  Powers,  213  lU.  370,  575,  16  S.  W.  440,  26  A.  S.  R.  763. 
72  N.  E.  1070,  68  L.R.A.  610 ;  Water-  But  in  Kennedy  v.  New  York,  196  N. 
man  v.  Le  Sage,  142  Wis.  97,  124  N.  Y.  19,  89  N.  E.  360,  25  L.R.A.  (N.S.) 
W.  1041,  135  A.  S.  R.  1062.  847,    though    the    question    was    not 

Note:  91  Am.  Dee.  563.  directly  raised  the  court  assumed  that 

9.  Kennedy  v.  New  York,  196  N.  Y.  a  municipal  corporation  could  be  held 
19,  89  N.  E.  360,  25  L.R.A.(N.S.)  for  another  year  in  case  it  held  over 
847.  after  the  expiration  of  its  term  for 

10.  Wolffe  v.  Wolff,  69  Ala.  549,  44  years. 

Am.   R^p.   526;   King  v.   Durkee-At-       13.  Note:  26  L.R.A.(N.S.)   856. 
wood  Co.,  126  Minn.  452,  148  N.  W. 
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must  be  in  fact  an  actual  holding  over,^^  but  any  actual  retention 
of  the  possession  is  regarded  as  sufficient  to  render  him  so  liable.  Thus 
it  has  been  held  that  keeping  the  keys  for  five  days  after  the  expira< 
tion  of  the  term  and  remaining  in  possession  for  the  purpose  of  clean- 
ing up  the  rubbish  after  the  refusal  of  the  landlord  to  accept  the  ke^f« 
renders  the  tenant  liable  for  another  term.^*^  Where  the  lessee  has 
sublet  the  premises,  the  duty  devolves  upon  him  to  see  that  his  sub- 
tenant vacates  the  premises  and  he  may  be  held  for  another  term 
on  account  of  a  holding  over  by  the  subtenant,^*  and  if  he  has  placed 
a  manager  in  charge  of  his  business  on  the  leased  property  he  is 
bound  by  the  manager's  acts  in  retaining  possession.^'  It  is  held 
that  where  a  tenant  in  common  who,  having  rented  the  interest  of 
his  cotenants,  notifies  them  that  he  will  not  rent  again  on  the  former 
terms,  and  they  fail  to  agree  on  any  terms,  his  occupancy  after  the 
term  becomes  the  possession  of  one  tenant  in  common  for  all,  and 
does  not  entitle  his  cotenants  to  hold  him  as  a  tenant  for  another 
term.*® 

686.  Consent  of  Landlord  to  Holding  Over. — ^As  a  general  rule  if 
the  holding  over  is  with  the  consent  of  the  landlord  for  some  particular 
purpose  or  for  a  specified  time,  the  tenant  cannot  be  held  for  another 
term.**  Thus  where  the  holding  over  is  with  the  consent  of  the  land- 
lord pending  negotiations  for  a  new  lease  which  fell  through,  the 
holding  over  does  not  render  the  tenant  liable  for  another  term.*® 

50  in  case  of  a  lease  to  a  partnership  one  member  of  which  owns  a 
part  interest  in  the  premises  with  the  other  lessors,  it  has  been  held 
that  the  holding  over  by  the  partnership  with  the  permission  of  the 
member  owning  such  interest  will  not  render  the  partnership  liable 
for  another  term,  especially  when  the  lessees  had  a  right  to  assume 
that  their  copartner  had  authority  to  give  the  permit  because  he 
had  made  the  lease  to  the  partnership  in  the  first  place,  and  his  coten- 
ants had  adopted  it  and  thus  recognized  his  authority  to  make  it  in 
their  behalf.* 

14.  Note:  70  A.  S.  R.  537.  72  N.  E.  1070,  68  L.R.A.  610;  Water- 

15.  Byxbee  v.  Blake,  74  Conn.  607,   man  v.  Le  Sage,  142  Wis.  97,  124  N. 

51  Atl.  535,  57  L.R.A.  222.  W.  1041,  135  A.  S.  R.  1062. 

Note:   L.R.A.1915A  236.  Notes:  91  Am.  Dec.  563;  70  A.  S. 

16.  Haynes  v.  Aldricli,  133  N.  Y.  R.  537;  25  L.R.A.(N.S.)  855;  L.R.A. 
287,  31  N.  E.  94,  28  A.  S.  R.  636.  1915A  239. 

Notes:  L.R.A.1915A  236;  15  Eng.  20.  Weber  v.  Powers,  213  HI  370, 

Rul.  Cas.  541 ;  25  Eng.  Rul.  Cas.  7.  72  N.  E.  1070,  68  L.R. A.  610 ;  Tumeif 

17.  Byxbee  v.  Blake,  74  Conn.  607,  v.  Wilcox,  32  Okla.  56,  121  Pac.  658. 
51  Atl.  535,  67  L.R.A.  222.  40  L.R.A.(N.S.)  498. 

18.  Long  V.  Grant,  163  Ala.  507,  50  Notes:  91  Am.  Dec.  563;  70  A.  S. 
So.  914,  136  A.  S.  R.  86.  See  also  R.  537;  40  L.RJl.(N.S.)  498;  L.R.A. 
Valentine  v.  Healey,  158  N.  Y.  369,  1915A  240. 

62  N.  E.  1097,  43  L.R.A.  667.  1.  Valentine  v.  Healey,  158  N.  Y. 

19.  Weber  v.  Powers,  213  lU.  370,  369,  52  N.  E,  1097,  43  L.R.A.  667. 
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687.  Excuses  for  Holding  Over. — The  right  of  the  landlord  to  hold 
the  tenant  for  another  term  is  not  affected  by  the  length  of  time  the 
tenant  wrongfully  holds  over,  but  will  arise  if  the  tenant  wrongfully 
holds  over  for  a  few  days  or  even,  it  seems,  a  single  day ;  *  and  the 
fact  that  the  holding  over  was  not  intentional  does  not  relieve  the 
tenant  from  liability  to  be  held  for  another  term.'  Thus  a  holding 
over  is  not  excused  by  the  necessity  of  the  removal  of  the  tenant's 
goods,  although  no  more  time  be  consumed  in  such  removal  than 
is  necessary  for  that  purpose,*  nor  will  the  inability  to  secure  trucks 
for  the  removal  of  his  property  excuse  his  holding  over.*  The  courts 
have  taken  divergent  views  as  to  the  elQFect  of  holding  over  due  to 
sickness.*  In  New  York,  where  the  rule  giving  the  landlord  the 
right  to  hold  an  overholding  tenant  for  another  year  originated,  it 
has  been  held  that  the  failure  of  the  tenant  to  surrender  the  premises 
upon  the  expiration  of  his  term  is  excused  when  rendered  impossible 
by  act  of  God,  unavoidable  accident,  or  stress  of  circumstances  imperil- 
ing his  life,  or  that  of  some  member  of  his  family,  so  far  as  his  lia- 
bility to  pay  rent  for  another  term  is  involved  by  his  holding  over 
under  such  circumstances.  According  to  this  view  if  a  tenant  intend- 
ing to  surrender  the  premises  at  the  end  of  his  term  is  obliged  to 
retain  a  room  in  the  leased  house  for  a  short  period  of  time  after 
his  lease  expires  in  order  to  avoid  the  peril  of  exposing  a  sick  member 
of  his  family  to  danger  or  death,  this  is  not  a  holding  over  within 
the  meaning  of  the  rule  that  if  the  tenant  holds  over  the  landlord 
may  continue  the  lease  and  recover  rent  for  another  year.'    A  con- 

2.  Wolffe  V.  Wolff,  69  Ala.  549,  44  great.  Excuses  would  always  be 
Am.  Rep.  526;  Haynes  v.  Aldrich,  133  forthcoming,  and  their  siifGciency  be 
N.  Y.  287,  31  N.  E.  94,  28  A.  S.  R.  subject  to  the  doubtful  conclusions  of 
5636.  a    jury,    and    no    lessor    would    ever 

Note:  70  A.  6.  R.  635.  know  when  he  could  safely  promise 

3.  Jiaynes   v.   Aldrich,  133   N.   T.  possession  to  a  new  tenant." 
287,  31  N.  E.  94,  28  A.  S.  R.  636.  4.  Note :  91  Am.  Dec.  564. 

Note:  91  Am.  Dec.  563.  5.  Haynes   v.   Aldrich,   133   N.    Y. 

In  this  regard  the  court  in  Haynes  287,  31  N.  E.  94,  28  A.  S.  R.  636. 

V.  Aldrich,  133  N.  Y.  287,  31  N.  E.  94,  6.  Note :  L.R. A.1915A  237. 

28  A.  S.  R.  636,  said:    "The  appellant  7.  Herter  v.  Mullen,  159  N.  Y.  28, 

does  not  deny  the  rule,  but  seeks  to  53  N.  E.  700,  70  A.   S.  R.  517,  44 

qualify  it  so  as  to  mean  that  it  is  only  L.R.A.  703. 

where   the  tenant   holds   over   volun-  Notes:    96   A.    S.   R.   416;   L.R.A. 

tarily   and   for   his   own   convenience  1915A  237. 

that  the  landlord's  right  arises,   and  In   Haynes  v.   Aldrich,  133  N.  Y. 

that  it  does  not  so  arise  when  the  ten-  287,  31  N.  E.  94,  28  A.  S.  R.  636, 

ant  holds  over  involuntarily,  not  for  however,  it  was  held  that  the  fact  that 

his  own  convenience,  but  because  he  the  lessee's  holding  over  was  partly 

cannot  help  it.    1  am  averse  to  any  due  to  the  sickness  of  a  boarder  did  not 

such    qualification.    It    would    intro-  relieve   the   tenant    from   liability   to 

duce  an  uncertainty  into  a  rule  whose  be   held   for   another   term.    In    this 

chief  value  lies  in  its  certainty.    The  case,  however,  the  lessee  had  sublet  in 

eonsequent  confusion   would  be   very  violation  of  the  provisions  of  the  lease^ 
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trary  view  has  been  taken  in  other  jurisdictions,  however,  and  it  is 
held,  on  the  broad  ground  that  an  act  of  God  does  not  excuse  a 
lessee  from  the  performance  of  his  express  contract  to  yield  possession 
at  the  expiration  of  his  lease,  that,  if  a  tenant  for  a  term  of  years 
holds  over,  the  landlord  has  a  right  to  treat  his  act  as  a  renewal  of 
the  lease  for  another  year,  although  shortly  before  the  expiration  of 
the  lease,  and  after  the  work  of  removal  was  begun,  with  an  intention 
to  vacate,  the  tenant  became  seriously  sick  and  died  before  such  work 
was  finished.^  A  different  question  is  presented  where  the  holding 
over  is  compelled  by  the  mandate  of  the  health  authorities  forbidding 
a  removal  of  one  suffering  from  a  contagious  disease;  and  it  seems 
that  in  such  a  case  there  is  no  holding  over  so  as  to  entitle  the  land- 
lord to  hold  the  tenant  for  another  term.* 

688.  Exercise  of  Election  by  Landlord. — The  right  of  election  as  to 
whether  the  tenant,  remaining  in  possession  after  the  expiration  of 
the  lease,  is  holding  over  upon  the  same  terms  as  in  the  original  lease^ 
is  a  right  which  belongs  to  the  landlord,  and  not  to  the  tenant.  It 
is  the  landlord  alone  whose  intention  on  the  subject  is  to  be  ascer- 
tained, as  it  is  he  alone  who  may  elect  to  treat  the  tenant  as  holding 
over  under  the  terms  of  the  old  lease.^®  After  the  landlord  has  once 
exercised  his  election  not  to  hold  the  tenant  for  another  term,  his 
right  to  hold  him  is  lost;  on  the  other  hand,  if  he  has  signified  his 
election  to  hold  th6  tenant  for  another  term  he  cannot  thereafter 
rescind  such  election  and  treat  the  tenant  as  a  trespasser,  his  election 
when  once  exercised  being  binding  upon  the  landlord  as  well  as  the 
tenant.**  Where  the  lessor's  election  to  treat  a  holding  over  as  a 
renewal  of  the  lease  for  another  year  has  been  manifested  in  direct 
and  unequivocal  language,  it  is  not  avoided  by  evidence  that  he  subse- 
quently visited  the  premises,  and  finding  them  deserted  by  his  tenant, 
had  some  repairs  attended  to,  and  tried  in  vain  to  rent  them  to  another 
tenant.** 

689.  Continuity  of  Tenancy  from  Holding  Over;  Notice  to  <^t. — 
In  case  of  the  common  law  tenancy  from  year  to  year,  it  is  genergJly 
recognized  that  where  such  tenancy  has  continued  through  several 

and  the  sick  boarder  was  a  boarder  of  Notes:    70   A.   S.    R.   533;    L.R.A. 

his  subtenant.    This  case  is  attempt-  1915A  237. 

ed  to  be  distinguished  in  the  majority  9.  Note:  L.R.A.1915A  238. 

opinion  in  Herter  v.  Mullen,  supra,  10.  Weber  v.  Powers,  213  Dl.  370, 

the  decision  in  which   was   rendered  72  N.  E.  1070,  68  L.R.A.  610. 

by  a  divided  eonrt,  the  judges  stand-  11.  Goldsborough  v.  Gable,  140  lU. 

ing  four  to  three;  in  the  dissenting  269,  29  N.  E.  722,15  L.R.A,  294. 

opinion,  however,  of  Gray,  J.,  with  12.  Haynes  v.  Aldrich,  133  N.  T. 

whom  two  other  judges  concurred,  this  287,  31  N.  £.  H  28  A.  S.  R.  636.    See 

case  is  r^axded  as  controlling  in  favor  supra,  par.  481  ^  seq.,  as  to  the  general 

of  their  conclusion,  effect  of  the  abandonment  of  the  de- 

8.  Mason   v.   Wierengo,   113   Mich,  mised  premises  upon  the  tenant's  con- 

151,  71  N.  W.  489,  67  A.  S.  R.  461.  tinned  liability  for  rent. 
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years,  it  constitutes  as  a  whole  one  continuing  tenancy.^*  In  case, 
however,  of  a  tenancy  for  another  term  arising  out  of  the  election 
of  a  landlord  so  to  hold  a  tenant  who  holds  over  his  term,  it  is  held 
that  each  tenancy  arising  from  the  holding  over  constitutes  a  new 
term  or  tenancy  distinct  and  separate  from  the  preceding  term  or 
tenancy.  As  has  been  said,  the  only  logical  deduction  from  the  choice 
given  to  the  landlord  of  treating  a  hold-over  tenant  either  as  a  tres- 
passer or  as  a  tenant  for  another  year  is  that  each  holding  over,  where 
acquiesced  in  by  the  landlord,  constitutes  a  new  term,  separate  and 
distinct  from  those  which  preceded  it,  and  related  to  each  other  only 
in  the  conditions  of  the  original  lease  which  the  law  reads  into  the 
new  tenancy.^^  So  it  is  held  that  there  is  a  distinction  between  those 
tenancies  from  year  to  year  from  which  the  rule  requiring  notice  to 
quit  had  its  origin,  and  those  arising  from  a  holding  over  by  the  tenant 
after  the  expiration  of  a  lease  for  a  specified  term.  In  each  year  of 
occupancy  under  the  former,  there  is,  it  is  said,  a  growing  interest 
in  the  ensuing  year,  springing  out  of  the  original  contract;  while 
in  the  latter  case  a  new  contract  arises  each  year  of  the  holding  over, 
by  implication  from  the  conduct  of  the  parties.  And  therefore  notice 
to  quit  is  not  necessary  to  terminate  a  tenancy  arising  from  the  ten- 
ant's holding  over.** 

Damages  for  Withholding  Possession 

690.  In  General. — ^It  has  been  held  that  if,  at  the  expiration  of  the 
term,  possession  is  not  demanded  by  the  landlord,  and  he  is  not  ready 
for  possession,  neither  the  tenant  nor  his  surety  is  liable  in  damages 
for  the  act  of  not  returning  the  house  on  the  day  the  lease  expired, 
as  it  is  not  the  duty  of  the  tenant  to  leave  the  house  unoccupied  at 
the  expiration  of  the  lease,  without  demand  or  expressed  readiness  for 
possession  by  the  landlord.**  On  the  other  hand,  as-  a  general  rule, 
it  is  the  duty  of  the  tenant  upon  the  expiration  of  his  term  to  vacate 
the  premises  and  turn  over  the  possession  to  his  landlord,  and  for 
his  failure  to  do  so  he  is  liable  in  damages  to  his  landlord  for  the 
resulting  injuries,*'  and  if  the  actual  rental  value  of  the  premises 
exceeds  the  rent  reserved  in  the  expired  lease  the  landlord  may  recover 
such  amount  as  damages.*^    But,  though  the  lease  is  not  conclusive  as 

13.  See  supra,  par.  94.  minate  periodical  tenancies,  see  infra, 

14.  Kennedy  v.  New  York,  196  N.   par.  694  et  seq. 

Y.  19,  89  N.  E.  360,  25  L.R.A,(N.S.)  16.  Note:  69  Am.  Dec.  509. 

847  and  note.  17.  Kaufman  v.  Mastin,  66  W.  Va* 

15.  Gladwell  v.  Holcomb,  60  Ohio  99,  66  S.  E.  92,  25  L.R.A.(N.S.)  855. 
St.  427,  54  N.  E.  473,  71  A.  S.  R.  Notes:  69  Am.  Dec.  508;  17  Ann. 
724.  Cas.  284. 

Note:  25  L.R.A.(N.S.)  849.  18.  Denecke  v.  Miller,  142  la.  486, 

Generally  as  to  notice  to  quit  to  ter-  119   N.   W.   380,  19  Ann.   Cas.   949; 
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to  the  actual  rental  value  of  the  premises,  it  is  evidence  for  the  con- 
sideration of  the  jury  upon  such  question.^*  If  the  tenant  has  sublet 
it  is  his  duty  to  see  that  his  subtenant  vacates  the  premises  and  is 
liable  in  damages  for  a  wrongful  holding  over  by  him.*®  A  judg- 
ment in  ejectment  in  favor  of  the  landlord  does  not  preclude  him 
from  maintaining  a  subsequent  action  to  recover  damages  for  witli- 
holding  the  possession  whe«e  the  record  in  the  former  suit  shows  that 
all  claims  for  such  damages  were  withdrawn,  as  the  statutory  right  to 
join  the  claim  for  damages  in  the  ejectment  action  is  permissive  merely 
and  not  compulsory.^  The  right  to  maintain  an  action  against  a 
tenant  for  damages  for  wrongfully  holding  over  is  generally  held 
to  be  restricted  to  the  landlord  and  it  has  been  held,  though  the  authori- 
ties are  not  in  entire  accord,  that  such  an  action  cannot  be  maintained 
by  one  to  whom  the  landlord  has  leased  the  premises  for  a  term  to 
commence  after  the  expiration  of  the  overholding  tenant's  term.^ 
691.  Statutory  Liability  for  Double  Rental  Value  Generally. — 
In  England  it  is  provided  by  the  statute  of  4  Geo.  II,  o.  19,  §  1, 
that  if  a  tenant  for  a  term  of  years  holds  over  after  the  expiration 
of  his  term  he  shall  be  liable  to  his  landlord  for  double  the  rental 
value  of  the  land,'  and  section  18  of  this  statute  provides  with  respect 
to  tenancies  from  year  to  year  "that  if  any  tenant  shall  give  notice 
of  his  intention  to  quit  the  premises  holden  by  him  at  a  time  men- 
Jackson  Brewing  Co.  v.  Wagner,  123  Rul.  Cas.  540;  25  Eng.  Rul.  Cas.  7. 
La.  Ann.  798,  49  So.  529,  17  Ann.  This  same  principle  is  applied  as 
Cas.  283.  regards  the  right  of  the  landlord  to 

Note:  17  Ann.  Cas.  284.  hold  the  tenant  for  another  term  in 

In  determining  the  amount  of  dam-  case  his  sublessee  holds  over.  See  su- 
ages  sustained  by  the  failure  to  surren-  pra,  par.  685.  But  not  when  it  is 
der  leased  premises  to  the  lessor,  the  sought  to  hold  the  lessee  for  the  stat- 
amount  of  profits  derived  by  the  de-  utory  penalty  of  double  rental  value, 
fendants  from  a  wharf  and  chute  ad-  See  infra,  par.  692. 
jacent  thereto  is  a  proper  subject  of  1.  Cobum  v.  GoodaU,  72  Cal.  498, 
inquiry,  provided  it  is  not  taken  as  14  Pac.  190,  1  A.  8.  R.  75.  In  faet, 
the  measure  of  damages.  It  is  proper  under  the  common  law  procedure 
to  put  the  court  in  possession  of  all  damages  were  not  recoverable  in  the 
pertinent  facts  and  circumstances  ejectment  action,  but  the  plaintiff  had 
from  the  consideration  of  all  of  which  to  resort  to  a  subsequent  action  of 
the  ultimate  fact  of  the  quantum  of  trespass  for  mesne  proAts.  See  Eject- 
damages  can  be  deduced.  Cobum  v.  mbnt,  vol.  9,  p.  938  et  seq. 
Goodall,  72  Cal.  498,  14  Pac.  190,  1  2.  Note:  L.R.A.1915C  199.  This 
A.  S.  R.  75.  same  rule  is  applied  to  the  right  to 

19.  Denecke  v.  Miller,  142  la.  486,  recover  the  statutory  penalty  of  dou- 
119  N.  W.  380,  19  Ann.  Cas.  949.         ble  rent  for  holding  over.     See  infra, 

20.  Emerick  v.  Tavener,  9  Grat.  par.  691.  As  to  the  general  validity 
(Va.)  220,  58  Am.  Dec.  217;  Ibbs  v.  of  and  rights  under  leases  to  com- 
Richardson,  9  Ad.  &  El.  849,  36  E.  C.  menee  in  future,  see  supra,  par.  87. 
L.  301,  L.  R.  1  P.  &  D.  618,  15  Eng.  8.  Cobb  v.  Stokes,  8  East  358,  9  Rev. 
Rul.  Cas.  536.  Rep.  464,  15  Eng.  Rul.  Cas.  621. 

Notes:  17  Ann.  Cas.  284;  15  Eng.       Note:  Ann.  Cas.  1912A  278. 
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tioned  in  such  notice^  and  shall  not  deliver  up  the  possession  thereof 
iiccordingly,  then  such  tenant  shall  thenceforwlrd  pay  to  the  landlord 
double  the  rent  which  he  should  otherwise  have  paid/'  *  This  statute 
has  been  re-enacted  in  a  number  of  jurisdictions  or  adopted  as  of 
force.*  The  view  generally  taken  by  the  courts  with  i*egard  to  this 
class  of  statutes  is  that  they  are  penal  in  their  teture,  are  to  be  strictly 
construed,  and  are  not  to  be  extended  beyt>nd  their  terms  and  the  evil 
intended  to  be  remedied  thereby ;  *  and  the  courts  have  refused  to 
extend  them  to  tenancies  not  strictly  within  the  provisions  of  ihe 
statute.^  Thus,  though  in  England  it  is  held  that  a  tenant  for  a 
term  of  a  single  year  is  to  be  considered  a  tenant  for  "years"  within 
the  meaning  of  the  word  "years'*  as  used  in  the  statute,*  a  tenancy 
from  month  to  month  or  week  to  week  has  been  declared  not  to  be 
within  its  provisions.*  Where  the  lessee  is  a  married  woman,  the 
premises  having  been  leased  to  her  prior  to  her  marriage,  her  hus- 
band is  liable  if  she  wrongfully  holds  over  the  term  under  the  com- 
mon law  rule  as  to  the  liability  of  a  husband  for  the  wrongful  acts  of 
his  wife.^^  The  right  to  recover  the  penalty  extends  only  to  the 
landlord  or  a  transferee  of  the  reversion,  and  it  is  therefore  held 
that  one  to  whom  the  landlord  has  granted  a  lease  to  commence  on 
the  expiration  of  the  tenant's  term  cannot  maintain  an  action  there- 
for, as  his  interest  is  only  an  interesse  termini.^^  Tenants  in  common 
cannot  sue  jointly  for  the  penalty  where  there  has  been  no  joint 
demise.  Where  the  statute  prescribes  the  remedy  of  the  landlord  for 
the  recovery  of  the  penalty,  resort  must  be  had  thereto ;  and  as  a  gen- 
eral rule  his  remedy  is  an  action  at  law,  and  a  suit  in  equity  cannot 
be  maintained  therefor.**  Under  the  English  statute  the  penalty  for 
double  rental  value  incurred  by  a  tenant  for  years  holding  over  after 
the  expiration  of  his  lease  cannot  be  distrained  for,  though  it  is  other- 
wise as  regards  the  liability  of  a  tenant  from  year  to  year  for  double 
rent,  when  he  holds  over  after  having  given  due  notice  of  his  inten- 
tion to  quit.**    The  election  of  the  landlord  to  hold  the  tenant  for  the 

4.  Notes:   L.R.A.1915A   240;    Ann.  10.  Note:    Ann.    Cas.    1912A    282. 
Cas.  1912A  278.  As  to  the  general  liability  of  a  hua- 

5.  Jones  v.  Taylor,  136  Ky.  39,  123  band   for  the   wrongful    acts   of   his 
S.  W.  326,  Ann.  Cas.  1912A  276.  wife,  see  Husband  and  Wipe,  vol.  13, 

Notes:  L.R.A.1915A  240;  Ann.  Cas.  p.  260  et  seq. 

1912 A  278.  11.  Notes:  L.R.A.1915C  199;  Ann. 

6.  Johnstone  v.  Huddlestone,  4  6.  Cas.  1912A  282. 

6  C.  922,  10  E.  C.  L.  471,  28  Rev.  12.  Note:  Ann.  Cas.  1912A  283, 
Rep.  505,  15  Eng.  Rul.  Cas.  638.  284. 

Note:  Ann.  Cas.  1912A  279.  13.  Johnstone  v.  Huddlestone,  4  B. 

7.  Note:  Ann.  Cas,  1912A  279.  &  C.  922,  10  B.  C.  L.  471,  28  Rev. 

8.  Cobb  V.   Stokes,  8  East  358,  9  Rep.  505,  15  Eng.  Rul.  Cas.  638. 
Rev.  Rep.  464,  15  Eng.  Rul.  Cas.  621.  Note:  9  Eng.  Rul.  Cas.  608. 

Note:  Ann.  Cas.  1912A  279.  As  to  distress  generally,  see  a\ipT\ 

9.  Note:  Ann.  Cas.  1912A  279.  par.  519  et  seq. 
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statutory  penalty  is  an  election  to  treat  him  as  a  trespasser,  and  where 
the  demand  was  made  during  a  quarter,  the  rent  reserved  in  the  lease 
being  payable  quarterly,  he  is  restricted  to  a  recovery  for  the  double 
rental  value  after  the  demand,  and  cannot  in  addition  recover  single 
rent  for  the  time  the  tenant  held  over  prior  to  the  demand.** 

692.  Wilfulness  of  the  Holding  Over. — ^To  render  the  tenant  liable 
to  the  statutory  penalty  the  holding  over  must  have  been  wilful,  and 
without  color  of  title,  and  therefore  if  the  holding  over  is  under  a 
bona  fide  claim  of  right  based  on  reasonable  grounds  he  cannot  be 
held  liable  for  the  penalty.**  Likewise  it  has  been  held  that  liability 
for  the  penalty  does  not  attach  where  the  holding  over  is  accidental, 
as  where  it  is  caused  by  inability  to  move  due  to  sickness.**  So  if  the 
holding  over  is  by  a  sublessee  of  the  tenant  against  his  will  the  latter 
cannot  be  held  liable;*'  though  the  sublessee  himself  may  be  held 
liable.**  On  the  other  hand,  unless  it  appears  that  in  refusing  to 
deliver  the  possession  the  tenant  is  acting  in  good  faith,  produced  by 
an  honest  belief,  based  on  reasonable  facts  and  circumstances,  he 
cannot  escape  the  penalty  for  his  refusal.  The  tenant  cannot  relieve 
himself  by  the  mere  statement  that  he  believed  he  had  a  right  to  hold 
the  premises.  He  must  furnish  reasons  sufficient  to  induce  a  jury  or 
court  hearing  the  case  to  believe  that  he  in  good  faith,  based  upon 
reasonable  grounds,  believed  he  had  a  right  to  remain  in  possession.*' 
Whether  he  acts  in  good  faith  is  a  question  of  fact,  and  it  is  admis- 
sible for  him  to  show  that  he  laid  his  case  before  a  competent  attorney, 
and  was  advised  that  he  had  a  right  to  remain  in  possession.  But 
evidence  as  to  the  advice  of  counsel  will  not  be  competent,  unless  the 
client  placed  before  him  all  the  facts  in  his  possession  relating  to  the 
case.*® 

693.  Prerequisites  to  Liability  Generally. — ^Where  a  tenant  for 
years  holds  over  it  is  necessary,  in  order  to  subject  him  to  the  statutory 
penalty,  that  a  demand  be  made  upon  him  by  the  landlord  for  posses- 
sion, and  his  liability  for  the  double  rent  extends  only  to  the  time  he 

14.  Cobb  V.  Stokes,  8  East  358,  9  against  the  tenant  for  the  wrongful 

Rev.  Rep.  464,  16  Eng.  Rul.  Cas.  621.  holding  over,  see  supra,  par.  690. 

16.  Jones   v.   Taylor,   136   Ky.   39,  18.  Note:  Ann.  Cas.  1912A  282. 

123  S.  W.  326,  Ann.  Cas.  1912A  276;  19.  Jones  v.  Taylor,  136  Ky.  39, 123 

Cobb  V.   Stokes,  8  East  358,  9   Rev.  S.  W.  326,  Ann.  Cas.  1912A  276. 

Rep.  464,  15  Eng.  Rul.  Cas.  621.  Note:  Ann.  Cas.  1912A  280. 

Note :  Ann.  Cas.  1912A  280.  20.  Jones  v.  Taylor,  136  Ky.  39,  123 

16.  Note:   L.R.A.1915A  238.  S.  W.  326,  Ann.  Cas.  1912A  276.    The 

17.  Note:  Ann.  Cas.  1912A  281.  question  as  to  whether  actinp'  under 
The  rule  is  otherwise,  however,  as  re-  advice  of  counsel  evidences  good  faith 

gards  the  right  of  the  landlord  to  hold  arises    in    numerous    instances.      See 
the  tenant  for  another  term.    See  su-  Malicious  Prosecution  and  other  spe- 
pra,  par.  685.     And  also  when  dam-   eific  titles, 
ages  merely  are  sought  to  be  recovered 
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withholds  possession  after  such  demand.^  This  demand  may,  howeveri 
be  made  before  the  expiration  of  the  term.*  If  the  tenancy  is  from 
year  to  year  and  notice  to  quit  has  been  given  by  the  tenant,  in  order 
to  render  him  liable  the  notice  must  have  been  sufficient  to  put  an  end 
to  the  tenancy,  and  if  defective  for  such  purpose  the  liability  does  not 
attach,  as  the  landlord  by  accepting  the  defective  notice  without  objec- 
tion does  not  make  it  binding  upon  the  tenant  to  quit  at  the  time 
mentioned  in  the  notice.^  But  where  the  tenancy  is  for  a  definite  term 
of  years  no  notice  to  quit  prior  to  the  expiration  of  the  term  as  dis- 
tinguished from  a  demand  for  possession  after  the  expiration  of  the 
term  is  necessary.*  If  the  holding  over  is  with  the  consent  of  the 
landlord  it  is  not  wrongful,  and  therefore  does  not  subject  the  tenant 
to  the  penalty,*  but  the  landlord's  delay  for  a  short  time  after  the 
expiration  of  the  term  to  make  a  demand  for  the  possession  does  not 
constitute  a  consent  to  the  holding  over  so  as  to  relieve  the  tenant  from 
liability  after  demand.*  It  has  been  held  that  the  phrase  "expiration 
of  the  term"  applies  only  where  the  term  expires  by  efflux  of  time,  and 
therefore  the  tenant  cannot  be  held  liable  for  double  rent  where  his 
term  is  ended  by  the  exercise  of  the  landlord's  election  to  declare  a 
forfeiture.' 

XXVIII.  Notice  to  Quit 

694.  In  General. — In  ejectment  if  the  possession  of  the  defendant 
was  rightful  in  the  first  instance,  and  he  has  done  no  act  to  render  hia 
possession  wrongful,  a  demand  for  the  possession  is  usually  essential 
to  entitle  the  owner  to  maintain  ejectment;^  but  if  the  relation  of 
landlord  and  tenant  does  not  exist,  a  notice  to  quit  as  distinguished 
from  a  demand  for  the  surrender  of  possession  is  unnecessary  to  enable 
the  landowner  to  maintain  ejectment.*  Tenancies  for  a  term  of  years 
terminate  absolutely  on  the  expiration  of  the  term  by  efflux  of  time 

1.  Cobb  V.   Stokes,  8  East  358,  9    Rev.  Rep.  464,  15  Eng.  Rul.  Gas.  621. 
Rev.  Rep.  464,  15  Eng.  Rul.  Gas.'  621.       Note :  Ann.  Gas.  1912A  283. 

Note:  Ann.  Gas.  1912A  282.  6.  Gobb   v.   Stokes,  8   East  358,  9 

2.  Note:  Ann.  Gas.  1912A  281.  Rev.  Rep.  464,  15  Eng.  Rul.  Gas.  621. 

3.  Johnstone  v.  Huddlestone,  4  B.       Note:  Ann.  Gas.  1912A  282. 

&  C.  922, 10  E.  G.  L.  471,  28  Rev.  Rep.  7.  Note :  Ann.  Gas.  1912A  280.    As 

505,  15  Eng.  Rul.  Gas.  638.  regards  forfeitures  generally,  see  su- 

Notes:  L.R.A.1915A  241;  Ann.  Gas.  pra,  par.  631  et  seq. 

1912A  281;  9  Eng.  Rul.  Gas.  608;  15  8.  Den  v.  Westbrook,  15  N.  J.  L. 

Eng.  Rul.  Gas.  624.  371,  29  Am.  Dec.  692.     See  Eject- 

4.  Gobb   V.   Stokes,  8   East  358,  9  ment,  vol.  9,  p.  864. 

Rev.  Rep.  464,  15  Eng.  Rul.  Gas.  621 ;  9.  Kilbum  v.  Ritchie,  2  Gal.  145,  56 
Johnstone  v.  Huddlestone,  4  B.  &  G.  Am.  Dec.  326;  Glascock  v.  Robards, 
922, 10  E.  G.  L.  471,  28  Rev.  Rep.  505,  14  Mo.  350,  55  Am.  Dec.  108;  Den  v. 
15  Eng.  Rul.  Gas.  638.  Westbrook,  15  N.  J.  L.  371,  29  Am. 

Note:  Ann.  Gas.  1912A  281.  Dec.  692. 

6.  Gobb   v.   Stokes,  8   East   358,   9       Note:  42  Am  Dec.  122. 
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and  no  notice  to  quit  is  necessary  to  put  an  end  to  the  term  and  the 
tenant's  right  to  possession.*^  And  the  same  is  true  where  the  tenancy 
is  made  to  determine  on  the  happening  of  some  particular  event.** 
Still,  in  case  of  a  tenancy  for  a  term  of  years,  if  the  tenant  holds  over 
with  the  consent  of  the  landlord,  a  new  tenancy  from  year  to  year 
may  arise  which  will  necessitate  a  notice  to  quit  to  terminate  it.**  A 
tenancy  by  sufferance  or  a  strict  tenancy  at  will  as  the  term  implies  is 
at  common  law  terminable  at  the  will  of  either  party  and  no  notice 
to  quit  is  required  to  terminate  it.*^  So  where  a  term  for  years  is 
granted  by  the  owner  of  a  particular  estate,  as  where  such  a  lease  is 
made  by  a  tenant  for  life  or  by  a  mortgagor  or  judgment  creditor,  and 
the  particular  estate  is  terminated,  the  estate  for  years  dependent 
thereon  also  terminates  and  the  tenant  becomes  at  most,  in  the  absence 
of  some  further  agreement,  a  tenant  by  sufferance  as  regards  the  person 
entitled  to  the  immediate  possession  after  the  termination  of  such 
particular  estate,  and  no  notice  to  quit  is  necessary  to  terminate  his 
right  to  possession.**  At  common  law  in  case  of  periodical  tenancies 
such  as  a  tenancy  from  year  to  year  and  in  this  country  under  statutes 
made  in  terms  applicable  to  tenancies  at  will,  a  notice  to  quit  is  essential 

to  terminate  the  tenancy.** 

• 

10.  Gregg  V.  Von  Phul,  1  Wall.  274,   Tavener,  9  Grat.   (Va.)  220,  58  Am. 

17  U.  S.  (L.  ed.)  536;  Kuhn  v.  Smith,   Dec.  217. 

125  Cal.  615,  58  Pac.  204,  73  A.  S.  Note:  42  Am.  Dec.  126,  128,  130. 

R.   79;    Stockwell  v.   Marks,  17  Me.  14.  Note:  42  Am.  Dec.  125,  135. 

455,    35    Am.    Dec.    266;    Young    v.  15.  Streit  v.  Fay,  230  111.  319,  82 

Smith,  28  Mo.  65,  75  Am.  Dec.  109;  N.  E.  648,  129  A.  S.  R.  304;  HaU  v. 

Steffens  v.  Earl,  40  N.  J.  L.  128,  29  Henninger,  145  la.  230,  121  N.  W.  6, 

Am.  Rep.  214;  Stedman  v.  Mcintosh,  139  A.  S.  R.  412;  Walker  v.  Furbush, 

26  N.  C.  291,  42  Am.  Dec.  122;  Glad-  11   Cush.    (Mass.)    366,  59  Am.  Dec. 

well  V.  Holcomb,  60  Ohio  St.  427,  54  148 ;  Leavitt  v.  Maykel,  203  Mass.  506, 

N.  E.  473,  71  A.  S.  R.  724;  Emerick  89  N.  E.  1056,  133  A.  S.  R.  323;  Mor- 

Y.  Tavener,  9  Grat.  (Va.)  220,  58  Am.  rill  v.  Mackman,  24  Mich.  279,  9  Am. 

Dec.  217:  Right  v.  Darby,  1  T.  R.  159,  Rep.   124;   Huntington  v.  Parkhurst, 

1  Rev.  Rep.  169,  15  Eng.  Rul.  Cas.  87  Mich.  38,  49  N.  W.  597,  24  A.  S, 

616 ;   Cobb  v.   Stokes,  8  East  358,  9  R.  146 ;  Scully  v.  Murray,  34  Mo.  420, 

Rev.  Rep.  464,  15  Eng.  Rul.  Cas.  621.  86  Am.  Dec.  116;  Stedman  v.  Mcln- 

Notes :  42  Am.  Dec.  130 ;  127  A.  S.  tosh,  26  N.  C.  291,  42  Am.  Dec.  122 ; 

R.  88;  15  Eng.  Rul.  Cas.  625.  Kitchen  v.  Pridgen,  48  N.  C.  49,  64 

11.  Stedman  v.  Mcintosh,  26  N.  C.  Am.  Dec.  593;  Gladwell  v.  Holcomb, 
291,  42  Am.  Dec.  122.  60  Ohio  St.  427,  54  N.  E.  473,  71  A. 

Note:  42  Am.  Dec.  131.  S.  R.  724;  Rosenblat  v.  Perkins,  18 

12.  Note :  42  Am.  Dec.  131.  As  to  Ore.  156,  22  Pac.  598,  6  L.R.A.  257 ; 
holding  over  generally,  see  supra,  par.  Barlow  v.  Wainwright,  22  Vt.  88,  52 
681  et  seq.  Am.  Dec.  79. 

13.  Chapman   v.    Glassell,   13   Ala.  Note:  42  Am.  Dec  126. 

50,  48  Am.  Dec.  41;  McLeran  v.  Ben-  See  supra,  par.  93  et  seq.,  as  to 
ton,  73  Cal.  329,  14  Pac.  879,  2  A.  S.  periodical  tenancies  generally ;  and  par. 
R.  814;  Fuller  v.  Wadsworth,  24  N.  91  et  seq.,  as  to  tenancies  at  will  gea 
C.  263,  38  Am.  Dec.  692;  Emerick  v.   erally. 
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695.  Length  of  Notice. — ^Where  the  length  of  notice  is  regulated  by 
statute,  which  is  very  generally  the  case  in  this  country  at  the  present 
time,  such  regulation  controls.  ^^  At  common  law,  where  the  tenancy 
is  from  year  to  year,  a  six  months'  notice  is  required  to  entitle  either 
the  landlord  or  the  tenant  to  terminate  the  lease,  and  this  rule  prevails 
in  this  country  except  as  it  has  been  modified  by  statute.^^  In  case  of 
a  tenancy  from  month  to  month  the  common  law  rule  requires  a 
month's  notice  to  terminate  it,^^  and  in  case  of  a  tenancy  from  week 
to  week,  a  week's  notice  is  required.^*  By  strict  relativeness,  the  rule 
of  a  half  year's  notice  in  tenancies  from  year  to  year  would  require 
only  a  half  month's  or  a  half  week's  notice  in  cases  of  monthly  or 
weekly  tenancies.  The  briefness  of  the  latter,  and  the  length  of  the 
former  kind  of  tenancies,  was  the  probable  reason  why  the  rule  was 
not  uniform.*® 

696.  Form  of  Notice. — ^At  common  law  notice  to  quit  is  not  required 
to  be  in  writing,^  but  in  some  jurisdictions  written  notice  is  required 
by  statute.*  A  notice  to  end  a  tenancy  from  year  to  year  must  designate 
the  time  when  the  tenancy  is  to  close,  either  by  specifying  the  day  of 
the  close  of  a  current  year,  or  by  saying  that  it  is  to  close  at  the  end  of 
the  current  year.*  And  it  has  been  held  that  a  letter  sent  by  a  tenant 
to  his  landlord  stating  that  he  had  vacated  the  premises  and  sur- 
rendered possession  was  wholly  ineffectual  to  terminate  the  tenancy 
and  it  continued  with  the  corresponding  liability  of  the  tenant  for 
rent  as  if  no  notice  had  been  given.*  If  the  notice  attempts  to  desig- 
nate the  day  on  which  the  tenant  shall  quit,  it  must  state  the  proper 
day,  that  is,  the  day  on  which  the  tenancy  is  terminable  and  on  which 

16.  Note:  42  Am.  Dec.  126.  19.  Steffens  v.  Earl,  40  N.  J.  L.  128, 

17.  Bush  V.  SuUivan,  3  G.  Greene  29  Am.  Rep.  214. 

(la.)  344,  54  Am.  Dec.  506;  Steffens  Note:  42  Am.  Dec.  130. 

V.  Earl,  40  N.  J.  L.  128,  29  Am.  Dec.  20.  Steffens  v.  Earl,  40  N.  J.  L.  128, 

214;  Stedman  v.  Mcintosh,  26  N.  C.  29  Am.  Rep.  214. 

291,   42   Am.    Dec.   122;    Kitchen   v.  1.  Crommelm  v.  Thiess,  31  Ala.  412, 

Pridgen,  48  N.   C.  49,  64  Am.  Dec.  ^^/JJ*  ^^'  ^^^' .  ,  ^    ,           .^. 

593;  Gladwell  v.  Holcomb,  60  Ohio  St.  ,    ^'  ^^T^^'J-^'t  Y^''^7a'^^lT 

4^7,  54  JN.  J^-  ^bj  71  A.  b.  K.  7^4,  g    ^    gg    g  ^^^    ^^^    ^^^g  ^^  ^^^^^ 

Johnstone  v.  Huddlestone,  4  B.  &  C.  «    a^u'„  „   t4^^i«„   k7  xxt   \t^   xan 

15  Eng   Rul    Gas   638;  Right  y   Dar-  ^^  D^rby,  1  T.  R.  159,  1  Rev.  Rep. 

by,  1  T.  R.  159,  1  Rev.  Rep.  169,  lo  159,  15  Eng.  Rul.  Cas.  616;   Doe  v. 

Eng.  Rul.  Cas.  616.  Milward,  3  M.  &  W.  328,  7  L.  J.  N. 

Notes:  42  Am.  Dec.  126;  49  L.R.A.  s.  57,  15  Eng.  Rul.  Cas.  656;  Doe  v. 

239.  BeU,  5  T.  R.  471,  2  Rev.  Rep.  642,  15 

18.  Steffens  v.  Earl,  40  N.  J.  L.  128,  Eng.  Rul.  Cas.  596. 

29  Am.  Rep.  214:  Condon  v.  Barr,  47       Note:  4  Ann.  Cas.  628. 
N.  J.  L.  113,  54  Am.  Rep.  12L  4.  Arbenz  v.  Exley,  57  W.  Va.  580, 

Note :  42  Am.  Dee.  129.  50  S.  E.  813,  4  Ann.  Cas.  625. 
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the  tenant  is  required  to  give  up  the  possession.*  Thus  in  case  of 
a  monthly  tenancy  running  from  the  eighteenth  day  of  the  month; 
a  notice  directing  the  tenant  to  quit  on  the  seventeenth  day  of  a 
month  is  insufficient*  On  the  other  hand  if  the  notice  directs  the 
tenant  to  quit  on  the  day  corresponding  with  the  day  of  his  entry 
and  the  commencement  of  his  monthly  tenancy,  it  is  sufficient,  and 
80  if  the  monthly  tenancy  is  from  the  first  day  of  a  month  to  the 
first  day  of  the  following  mdnth  a  notice  to  quit  on  the  first  day  of 
a  particular  month  is  proper.^  Where  a  tenant  for  life  made  a  lease 
for  years,  to  commence  on  a  certain  day,  and  died  before  the  expira- 
tion of  tiiie  lease  in  the  middle  of  a  year,  and  the  remainderman 
thereafter  received  rent  from  the  lessee  on  the  days  of  payment  men- 
tioned in  the  lease,  it  was  held  that  this  was  evidence  from  which  the 
court  would  presume  an  agreement  between  the  remainderman  and 
the  lessee  that  the  lessee  should  continue  to  hold  from  the  day,  and 
according  to  the  terms  of  the  original  demise,  so  that  notice  to  quit 
ending  on  that  day  was  proper.^  Statutes  changing  merely  the  length 
of  the  required  notice  do  not  alter  the  common  law  principles  as  to 
the  form  of  the  notice.* 

697.  By  Whom  Given. — ^Notice  may  be  given  by  a  duly  authorized 
agent,  but  the  agent  must  have  been  authorized  to  give  it  at  the  time 
it  was  given  or  his  principal  must  ratify  and  adopt  his  act  at  a  suffi- 
ciently early  time  to  render  the  notice  valid  as  if  it  had  been  given 
at  the  time  of  the  adoptidn  or  ratification,  as  such  adoption  or  ratifica- 
tion does  not  relate  back  to  the  time  the  notice  was  in  fact  given  by 
the  unauthorized  agent;  and  until  the  notice  is  made  effectual  the 
other  party  may  properly  disregard  it.*®  In  England  the  rule  seems 
to  be  that  in  case  of  a  joint  lease  by  joint  cotenants,  a  notice  to  quit 
may  be  effectually  given  by  one  of  the  colessorson  behalf  of  himself 
and  his  colessors,  though  not  expressly  authorized  by  the  latter.** 
In  this  country,  however,  it  is  held  that  while  a  notice  by  one  of 
several  colessors  will  be  sufficient  to  terminate  the  tenancy  as  to  the 
interest  of  such  lessor,  it  will  not  terminate  the  lease  as  to  the  interest 
of  his  colessors.** 

5.  Waters  v.  Young,  11  R.  I.  1,  23   85  Am.  Dec.  153. 

Am.  Rep.  409.  11.  Doe  v.  Summersett,  1  B.  &  Ad. 

Notes:  4  Ann.  Cas.  628;  15  Eng.  135,  20  E.  C.  L.  361, 15  Eng.  Rul.  Cas. 

Rul.  Cas.  624.  662;  Alford  v.  Vickery,  C.  &  M.  280, 

6.  Waters  v.  Young,  11  R.  I.  1,  23  41  E.  C.  L.  166,  15  Eng.  Rul.  Cas. 
Am.  Rep.  409.  668. 

7.  Steffens  v.  Earl,  40  N.  J.  L.  128,  Note :  15  Eng.  Rnl.  Cas.  666. 

29  Am.  Rep.  214.  See  also  Pidcard  v.  Perley,  45  N.  H. 

8.  Roe  V.  Ward,  1  H,  BI.  97,  2  Rev.  188,  86  Am.  Dec.  153   (referring  to 
Rep.  728,  15  Eng.  Rul.  Cas.  590.  English  authorities). 

9.  Arbenz  v.  Exley,  57  W.  Va.  580,  12.  Pickard  v.  Perley,  45  N.  H.  188, 
50  S,  E.  813,  4  Ann.  Cas.  625.  86  Am.  Dec.  153. 

10.  Piekard  v.  Perley,  45  N.  H.  188,       Note:  15  Eng.  Rul.  Cas.  667. 
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698.  To  Whom  Giyen;  Service  of  Notice. — ^At  common  law  actual 
personal  service  of  the  notice  is  not  required  and  it  is  generally  held 
sufficient  if  it  is  served  in  such  a  way  as  will  cause  it  to  come  into 
the  hands  or  to  the  knowledge  of  the  party  served.*'  Thus  a  notice 
is  sufficiently  served  on  a  tenant,  if  it  can  be  shown  that  it  came  to 
his  hands  before  the  six  months  previous  to  the  expiration  of  his 
jrear  of  holding,  though  the  notice  had  been  served  only  by  having 
been  put  under  the  door  of  the  tenant^s  house.**  And  it  seems  that, 
when  personal  service  cannot  be  effected,  it  will  be  sufficient  if  the 
notice  is  left  with  the  husband,  wife,  or  a  servant  of  the  tenant,  at 
his  usual  place  of  residence,  whether  upon  the  demised  premises  or 
elsewhere,  and  its  nature  and  contents^  explained  at  the  time,  and 
that  whether  the  tenant  received  the  notice  or  not.**  And  this  has 
been  held  true  as  regards  the  notice  required  by  a  statute  which  did 
not  prescribe  any  particular  mode  of  service  and  a  service  on  the 
wife  of  the  tenant  was  held  good.**  Where  two  or  more  tenants  hold 
the  demised  premises  either  jointly  or  in  common,  service  on  one 
tenant  on  the  premises  is  sufficient.*'  Where  an  agent  has  charge 
and  management  of  the  tenant's  business  with  reference  to  the  ten- 
ancy, service  on  him  will  be  sufficient.*^ 

699.  Waiver  of  Right  to  and  Effect  of  Notice.— Though  the  rela- 
tion of  landlord  and  tenant  exists  and  is  such  that  a  notice  to  quit 
is  necessary  either  at  common  law  or  under  the  statutes  to  terminate 
the  tenancy  and  entitle  the  landlord  to  m^ntain  ejectment;  if  the 
tenant  disclaims  the  tenancy  he  waives  any  right  to  notice.**  Where 
a  proper  notice  to  quit  has  been  given  by  either  the  landlord  or  tenant 
and  therefore  sufficient  to  terminate  the  tenancy  at  the  expiration 
of  the  current  period,  the  party  to  whom  the  notice  is  given  is  entitled 
to  rely  upon  it  as  a  termination  of  the  tenancy,  and  the  party  giving 
such  notice  cannot  withdraw  it  without  the  consent  of  the  other  party 

13.  Note:  8  Ann.  Cas.  1144.  Dec.  258;  Bates  ▼.  Austin,  2  A.  K. 

14.  Alford  V.  Vickery,  C.  &  M.  280,  Marsh.  (Ky.)  270,  12  Am.  Dec.  395 ; 
41  E.  C.  L.  156,  15  Eng.  Rul.  Cas.  668.  Meraman    v.    Caldwell,    8    B.    Mon. 

15.  Cranston  Print  Works  v.  Wha-  (Ky.)  32,  46  Am.  Dec.  537;  Apple- 
len,  27  R.  I.  445,  114  A.  S.  R.  56,  8  ton  v.  Ames,  150  Mass.  34,  22  N.  E. 
Ann.  Cas.  1143.  69,  5  L.R.A.  206;  Jackson  v.  French, 

Note:  8  Ann.  Cas.  1145.  3  Wend.   (N.  Y.)    337,  20  Am.  Dec. 

16.  Cranston  Print  Works  v.  Wha-  699;  Springs  v.  Schenck,  99  N.  C. 
len,  27  R.  I.  445,  63  Atl.  176,  114  A.  551,  6  S.  E.  405,  6  A.  S.  R.  552;  Duke 
S.  R.  56,  8  Ann.  Cas.  1143.  v.  Harper,  6  Yerg.   (Tenn.)   280,  27 

17.  Notes:  8  Ann.  Cas.  1145;  15  Am.  Dec.  462;  Emerick  v.  Tavener,  9 
Eng.  Rul.  Cas.  666.  Grat.    (Va.)   220,  58  Am.  Dec.  217; 

18.  Note:  8  Ann.  Cas.  1145.  Doe  v.  Frowd,  4  Bing.  557,  15  B.  C. 

19.  Woodward  v.  Brown,  13  Pet.  1,  L.  70,  29  Rev.  Rep.  624,  15  Eng.  EuL 
10  U.  S.  (L.  ed.)  31;  TUlotson  v.  Doe,  Cas.  652. 

5  Ala.  407,  39  Am.  Dec.  330;  Williams       Notes:  42  Am.  Dee.  133;  16  Eng. 
V.  Cash,  27  Ga.  507,  73  Am.  Dec.  739 ;   Rul.  Cas.  656. 
Brown  v.  Keller,  32  111.  151,  83  Am. 
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so  ai9  to  continue  the  tenancy  as  though  no  notice  had  been  given.^^ 
Both  landlord  and  tenant,  however,  may  by  mutual  agreement  with- 
draw the  effect  of  a  notice  given  by  one  of  them  as  a  termination 
of  the  tenancy  or  which  is  the  same  in  effect  create  a  new  tenancy, 
and  the  subsequent  conduct  of  the  party  giving  it  may  be  such  as  to 
estop  him  as  against  the  other  from  claiming  that  it  was  not  so 
waived.*  Where  in  case  of  a  periodical  tenancy  the  tenant  has  given 
due  notice  of  his  intention  to  terminate  the  lease  it  is  his  duty  to 
quit  the  possession  when  the  tenancy  thus  terminates  and,  according 
to  the  better  view,  if  instead  of  doing  so  he  holds  over  the  landlord 
may  treat  the  notice  as  wholly  ineffectual  and  the  periodical  tenancy 
as  still  continuing  and  the  tenant  in  order  to  terminate  it  afresh 
must  give  a  new  notice.*  Where  the  notice  is  invalid,  as  where  it 
is  not  given  in  time,  the  landlord's  failure  to  object  at  the  time  to 
its  insufficiency  does  not  constitute  a  waiver  of  the  defect,  nor  has 
he  the  right  expressly  to  waive  such  defect  and  claim  against  the 
tenant's  wish  a  termination  of  the  tenancy  in  accordance  with  such 
defective  notice.* 

XXIX.  Landlord's  Possessory  Remedies 

Entry  without  Process  of  Law 

700.  General  View. — There  is  no  doubt  but  that  a  landlord  on  the 
expiration  of  the  tenant's  term  may  enter  peaceably  if  he  can,  even 
in  the  absence  of  the  tenant,*  and  it  is  generally  recognized  that  after 
such  an  entry  he  may  defend  his  possession  by  using  force  in  repel- 
ling force  to  expel  him,^  and  also  that  after  a  peaceable  entry  he  may 
remove  the  tenant  from  the  premises  using  no  more  force  than  is 

20.  Note:  Ann.  Cas.  1912D  162.  5.  Tribble  v.  Frame,  7  J.  J.  Marsh. 

1.  Note:  Ann.  Cas.  1912D  162.  (Ky.)   699,  23  Am.  Dec.  439;  Mug- 

2.  King  V.  Durkee-Atwood  Co.,  126  ford  v.  Richardson,  6  Allen  (Mass.) 
Minn.  452,  148  N.  W.  297,  L.R.A.  76,  83  Am.  Dec.  617;  Smith  v.  Detroit 
1915A  235.  Loan,  etc.,  Ass'n,  115  Mich.  340,  73 

Note :  L.R.A.1915A  235.  N.  W.  395,  69  A.  S.  R.  575,  39  L.R.A. 

3.  Johnstone  v.  Huddlestone,  4  B.  410.  But  see  Mason  v.  Hawes,  52 
&  C.  922, 10  E.  C.  L.  471,  28  Rev.  Rep.   Conn.  12,  52  Am.  Rep.  552. 

505,  15  Eng.  Rnl.  Cas.  638;  Doe  v.  Notes:  69  Am.  Dec.  755;  11  L.R.A. 

Milwaxd,  3  M.  &  W.  328,  7  L.  J.  N.  (N.S.)  469;  42  L.R.A.(N.S.)  394;  12 

S.  57,  15  Eng.  Rul.  Cas.  656.  Ann.  Cas.  772. 

4.  Ft.  Dearborn  Lodge  v.  Klein,  115  This  seems  to  be  the  rale  in  Illinois 
HI.  177,  3  N.  E.  272,  56  Am.  Rep.  133 ;  though  in  the  first  instance  the  land- 
Smith  V.  Detroit  Loan,  etc.,  Ass'n,  115  lord  would  have  had  no  right  to  enter 
Mich.  340,  73  N.  W.  395,  69  A.  S.  R.  forcibly  without  incurring  dvil  lia- 
575,  39  L.R.A.  410 ;  Rush  v.  Aiken  Mfg.  bility  to  the  tenant.  Ft.  Dearborn 
Co.,  58  S.  C.  145,  36  S.  E.  497,  79  Lodge  v.  Klein,  115  111.  177,  3  N.  E. 
A.  S.  R.  836;  Smith  v.  Reeder,  21  Ore.  272,  56  Am.  Rep.  133. 

541,  28  Pac.  890,  15  L.R.A.  172. 
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necessary  to  overcome  the  tenant's  resistance.*  After  a  peaceable 
entry  upon  a  part  of  the  premises  the  landlord  may  proceed  to  take 
possession  of  the  residue  using  no  more  force  than  is  necessary  to 
accomplish  his  purpose.^  The  acts  of  the  landlord  in  rendering  the 
premises  untenantable,  as  by  the  removal  of  doors,  windows  or  the 
like,  does  not  render  him  civilly  liable  to  a  tenant  who  wrongfully 
holds  over.*  At  common  law,  if  a  tenant  wrongfully  holds  over, 
the  landlord  may  make  a  forcible  entry  and  ouster  of  the  tenant 
without  incurring  any  civil  liability  to  the  tenant,  if  no  more  force 
is  used  than  necessary  to  overcome  the  resistance  to  his  entry,  since 
the  tenant  remaining  on  the  premises  after  the  expiration  of  the  term 
may  be  treated  by  the  landlord  as  a  trespasser.*  And  the  statutes 
directed  against  forcible  entries  are  generally  considered  as  subject- 
ing a  landlord  who  enters  by  force  to  indictment  merely,  and  not  as 
rendering  him  civilly  liable  to  the  tenant.  While  these  statutes  have 
so  far  altered  the  common  law  as  to  render  nersons  having  a  right 
of  entry  indictable,  as  for  breach  of  the  peace,  in  entering  forcibly, 
yet  as  respects  the  civil  remedy,  it  remains  as  it  was  before  the  pass- 
ing of  the  statutes,  and  consequently  where  the  party  entering  has 
a  right  to  the  possession  he  cannot  be  made  answerable  in  damages 
to  a  party  who  has  no  right  and  is  himself  a  tortfeasor.^®  This  has 
been  held  true  though  the  tenant  is  in  possession  under  a  fair  though 
unfounded  claim  of  right  to  remain  as  a  tenant.*^    It  is  the  duty  of 

6.  Stearns  v.  Sampson,  59  Me.  568,  Rep.  272;  Moring  v.  Abies,  62  Miss. 
8  Am.  Rep.  442.  263,  52  Am.  Rep.  186;  Puhr  v.  Dean, 

7.  Mugford  V.  Richardson,  6  Alien  26  Mo.  116,  69  Am.  Dec.  484;  Ster- 
(Mass.)  76,  83  Am.  Dec.  617.  ling  v.  Warden,  51  N.  BL  217, 12  Am. 

8.  Howe  V.  Frith,  43  Colo.  75,  95  Rep.  80;  Hyatt  v.  Wood,  4  Johns.  (N. 

Pac.  603,  127  A.  S.  R.  79,  15  Ann.  Y.)  150,  4  Aul  Dec.  258;  Scribner  v. 

Cas.     1069,     17     L.R.A.(N.S.)      672  Beach,  4  Denio  (N.  Y.)  448,  47  Am. 

(shutting  off  heat) ;  Stearns  v.  Samp-  Dec.  266;  Smith  v.  Reeder,  21  Ore. 

son,  59   Me.  568,   8  Am.   Rep.  442;  541,    28    Pac.    890,    15    L.R.A.    172; 

Mugford     V.     Richardson,     6     Allen  Overdeer  ▼.  Lewis,  1  Watts  &  S.  (Pa.) 

(Mass.)  76,  83  Am.  Dec.  617.  90,  37  Am.  Dec.  440;  Souter  v.  Cod- 
Notes:    17    L.R.A.(N.S.)    672;    15  man,  14  R.  I.  119,  51  Am.  Rep.  364; 

Ann.  Cas.  1071.  Allen  v.  Keily,  17  R.  T.  731,  24  Atl. 

9.  Vinson  v.  Flynn,  64  Ark.  453,  43  776,  33  A.  S.  R.  905,  16  L.R.A.  798 ; 
S.  W.  146,  46  S.  W.  186,  39  L.R.A.  Rush  v.  Aiken  Mfg.  Co.,  58  S.  C.  145, 
415;  Whitney  v.  Swett,  22  N.  H.  10,  36  S.  E.  497,  79  A.  S.  R.  836. 

53  Am.  Dec.  228;  Hyatt  v.  Wood,  4       Notes:   69   Am.  Dec.  754;  51  Am. 

Johns.  (N.  Y.)  150,  4  Am.  Dec.  258;  Rep.  367;  19  A.  S.  R.  545;  33  A.  S. 

State  V.  Ross,  49  N.  C.  315,  69  Am.  R.  907;  69  A.  S.  R.  575;  127  A.  S.  R. 

Dec.  751.  92  et  seq.;  16  L.R.A.  798;  11  L.R.A. 

10.  Vinson  v.  Flynn,  64  Ark.  453,  (N.S.)  468;  42  li.R.A.(N.S.)  393, 
43  S.  W.  146,  46  S.  W.  186,  39  L.R.A.  394;  12  Ann.  Caa.  770. 

415;  Tribble  v.  Frame,  7  J.  J.  Marsh.       11.  Allen  v.  Keily,  17  R.  I.  731,  24 
(Ky.)  599,  23  Am.  Dec.  439;  Esty  v.  Atl.  776,  33  A.  S.  B.  905,  16  L.RJL. 
Baker,  50  Me.  325,  79  Am.  Dec.  616;   798. 
Low  V.  Elwell,  121  Mass.  309,  23  Am. 
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a  tenant  on  the  expiration  of  his  term  to  remove  his  personal  prop- 
erty from  the  premises  and  where  he  fails  to  do  so  the  landlord  after 
entry  may  without  rendering  himself  liable  remove  the  same  in  a 
proper  manner  doing  no  wanton  injury  thereto.** 

701.  Minority  View  as  to  Effect  of  Forcible  Entry  Statutes. — In 
England  the  rule  was  announced  in  two  early  cases  that  a  landlord 
had  no  right  forcibly  to  eject  a  tenant  who  wrongfully  holds  over, 
and  that  if  he  did  do  so,  aside  from  being  indictable  criminally  for 
unlawful  entry,  he  could  be  liable  in  damages  to  the  tenant  in  a  civil 
action.  These  cases  were,  however,  expressly  overruled  in  the  later 
cases,**  still  in  some  jurisdictions  in  this  country  the  principle  of 
these  early  English  cases  has  been  followed,  and  the  right  of  a  land- 
lord forcibly  to  eject  a  tenant  wrongfully  holding  over,  without  being 
liable  to  the  tenant  in  a  civil  action,  denied;  *^  and  it  has  even  been 
held  that  a  landlord,  entitled  to  repossession,  mfiy  not  re-enter  during 
the  tenant's  temporary  absence,  without  legal  warrant,  and  hold 
forcible  possession.*^  The  reason  given  for  this  view  is  that  the 
statute  by  necessary  constniction  forbids  a  forcible  entry  even  by 
the  owner,  upon  the  actual  possession  of  another ;  such  entry  is  there- 
fore unlawful,  and  being  unlawful  it  is  a  trespass,  and  an  action  for 
the  trespass  must  necessarily  lie.**  Though  the  authorities  are  not 
in  entire  accord,*'  the  better  view  seems  to  be,  even  in  jurisdictions 
adopting  the  view  that  the  landlord  cannot  forcibly  eject  a  tenant 
who  wrongfully  holds  over,  without  incurring  civil  liability,  that 
nevertheless,  where  a  lease  provides  that,  if  the  tenant  holds  over 
after  the  expiration  of  his  term,  the  landlord  may  enter  and  take 
possession  of  the  premises,  using  all  necessary  force  to  obtain  the 
actual  possession  thereof,  which  should  not  be  regarded  as  a  trespass, 

12.  Stearns  v.  Sampson,  59  Me.  568,  14.  Mason  v.  Hawes,  52  Conn.  12, 
8  Am.  Rep.  442;  Smith  v.  Detroit  52  Am.  Rep.  552;  Whitney  v.  Brown, 
Loan,  etc.,  Ass'n,  115  Mich.  340,  73  715  Kan.  678,  90  Pac.  277,.  12  Ann. 
N.  W.  395,  69  A.  S.  R.  675,  39  L.R.A.  Cas.  768,  11  L.R.A.(N.S.)  468;  Mos- 
40.0;  Whitney  v.  Swett,  22  N.  H.  10,  seller  v.  Deaver,  106  N.  C.  494,  11  S. 
53  Am.  Dec.  228;  Overdeer  v.  Lewis,  E.  529,  19  A.  S.  R.  540,  8  L.R.A.  537. 
1  Watts  &  S.  (Pa.)  90,  37  Am.  Dec.  Notes:  69  Am.  Dec.  765;  51  Am. 
440;  Rush  v.  Aiken  Mfg.  Co.,  58  S.  Rep.  368;  19  A.  S.  R.  544;  127  A.  S. 
C.  145,  36  S.  E.  497,  79  A.  S.  R.  836.  R.  95;  16  L.R.A.  799;  11  L.R.A.(N.S.) 

Notes:   69  Am.  Dec.  508,  755;   16  468;  17  LR.A.(N.S.)  672;  42  L.R.A. 

L.R.A.  798.  (N.S.)  393;  12  Ann.  Cas.  771. 

As  to  the  tenant^s  right  of  access  to  15.  Mason  v.  Hawes,  52  Conn.  12, 

remove  his  property,  see  supra,  par.  52  Am.  Rep.  552. 

624.  Note:  69  A.  8.  R.  580d. 

13.  Sterling  v.  Warden,  51  N.  H.  16.  Mosseller  v.  Deaver,  106  N.  C. 
217,  12  Am.  Rep.  80  (reviewing  Eng-  494,  11  S.  E.  529,  19  A.  S.  R.  540,  8 
lish  authorities).  L.R.A.  537  and  note. 

Notes:  69  Am.  Dec.  754;  16  L.R.A.  17.  Notes:  11  L.R.A.(N.S.)  469;  17 
798;  42  L.R.A.(N.S.)  393;  12  Ann.  L.R.A.(N.S.)  672;  15  Ann.  Cas.  1071. 
Cas.  770. 
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nor  sued  for  as  such,  nor  in  anywise  be  considered  unlawful,  the 
landlord  may  forcibly  expel  the  tenant  upon  the  termination  of  the 
tenancy,  using  no  more  force  than  is  necessary,  and  will  not  be  liable 
to  the  tenant  therefor,  such  a  condition  in  a  lease  being  valid.^^ 

702.  Abuse  of  Right  of  Entry. — The  power  given  to  a  landlord 
forcibly  to  remove  the  tenant  and  his  property  is  liable  to* great  abuse 
and  must,  therefore,  be  strictly  pursued ;  *•  and  under  the  general 
rule  that  a  man  may  become  a  trespasser  ab  initio  not  only  by  using 
an  authority  which  the  law  gives  him  for  improper  purposes  or  by 
pushing  the  exercise  of  it  beyond  due  limits,  but  also  by-  exercising 
it  in  an  illegal  or  improper  manner  to  the  prejudice  of  another,** 
it  is  held  that  if  a  landlord  uses  mofe  force  to  the  person  of  the  tenant 
than  is  necessary  to  overcome  the  resistance  to  his  entry,  he  will  be 
liable  in  trespass  for  assault  and  battery.^  So,  though  a  tenant  was 
wrongfully  holding  over,  it  has  been  held  that  the  secret  injection  of 
a  poisonous  gas  by  the  landlord  into  a  leased  room  at  a  time  when 
he  knows  that  the  tenant  is  present  therein  renders  him  liable  for 
the  resulting  injury  to  the  tenant,  whether  it  was  done  to  drive  the 
tenant  out,  or  merely  to  disinfect  the  premises.*  Under  the  general 
principles  of  tort,  the  removal  of  a  sick  tenant  or  members  of  his 
family  though  he  is  wrongfully  holding  over  in  improper  weather, 
thus  subjecting  him  to  danger  to  life,  will  constitute  a  tortious  act 
and  render  the  landlord  liable  for  the  resulting  injuries.*  If  he  acts 
in  an  improper  or  wanton  manner  in  the  removal  of  the  tenant's 
property  he  will  incur  a  civil  liability  for  the  injury  thereto."*  Thus 
where  carpets  are  torn  up  without  removing  the  nails  or  tacks  and 
property  put  in  a  place  not  suitable,  as  beds  upon  the  ground,  the 
landlord  has  been  held  liable.* 

18.  Howe  V.  Frith,  43  Colo.  75,  95  Notes:  11  L.R.A.(N.S.)  468;  42 
Pac.  603,  127  A.  S.  R.  79,  15  Ann.  L.R.A.(N.S.)  393;  12  Ann.  Cas.  771. 
Cas.  1069  and  note,  17  L.R.A.(N.S.)  2,  Saros  v.  ^Avenue  Theater  Co.,  172 
672;  Ambrose  v.  Root,  11  111.  497,  52  Mich.  238,  137  N.  W.  559,  42  L.R.A. 
Am.  Dec.  456.  (N.S.)  392. 

Notes:  9  A.   S.  R.  660;  8  L.R.A.  Notes:    42    L.R.A.(N.8.)    393;    12 

(N.S.)    426,    430;    11    L.R.A. (N.S.)  Ann.  Cas.  771. 

469;  42  L.R.A.(N.S.)    394;  12   Ann.  3.  Bradshaw  v.  Frazier,  113  la.  579, 

Cas.  768,  773;  15  Ann.  Cas.  1071.  85  N.  W.  752,  86  A.  S.  R.  394,  55 

19.  Whitney  v.  Swett,  22  N.  H.  10,  L.R.A.  258. 

53  Am.  Dec.  228.  Notes:   55  L.R.A.   258;   17  L.R.A. 

20.  Whitney  v.  Swett,  22  N.  H.  10,    (N.S.)   510;  12  Ann.  Cas.  77L 
53    Am.    Dec.    228.      See    generally.       See  Torts. 

Trespass.  4.  Whitney  v.  Swett,  22  N.  H.  10, 

1.  Vinson  v.  Flynn,  64  Ark.  453,  43  53  Am.  Dec.  228. 

S.  W.  146,  46  S.  W.  186,  39  L.R.A.  Note:  11  L.R.A.(N.S.)  468. 

415;  Ambrose  v.  Root,  11  111.  497,  52  5.  Whitney  v.  Swett,  22  N.  H.  10, 

Am.  Dec.  456  (lease  authorizing  for-  53  Am.  Dec.  228. 
cible  removal  of  tenant). 
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Judicial  Proceedings  to  Recover  Possession 

703.  In  GeneraL — ^The  usual  common  law  remedy  for  the  recovery 
of  possession  by  a  landlord  after  the  expiration  of  the  tenant's  term 
is  a  writ  of  entry  or  the  action  of  ejectment;  •  a  suit  in  equity  will 
not  lie  for  this  purpose,  and  by  the  weight  of  authority,  the  fact  that 
there  exists  between  the  parties  to  a  suit  the  relation  of  landlord  and 
tenant  affords  no  ground  for  equitable  interference  by  injunction, 
where  the  effect  will  be  to  transfer  the  premises  under  lease  f^^om  the 
one  party  to  the  other.'  So  a  court  of  equity  will  not  by  preliminary 
injunction  deprive  a  tenant  in  possession,  of  the  right  secured  to 
him  by  statute,  of  a  notice  to  quit,  as  a  condition  precedent  to  pro- 
ceedings to  oust  him  from  the  possession.*  Neither  will  it  interfere 
in  behalf  of  the  owner  of  land  against  a  person  claiming  as  tenant 
under  a  lease  with  the  owner's  agent,  whose  authority  the  owner 
denies.* 

704.  Summary  Proceedings  Generally. — In  England  and  in  most 
jurisdictions  in  this  country  when  a  tenant  wrongfully  holds  over 
after  the  expiration  of  his  term  the  statutes  provide  a  summary 
remedy  for  the  recovery  of  possession  by  the  landlord,  such  remedy 
being  included  in  some  of  the  jurisdictions  in  the  statutes  relating 
to  forcible  entry  and  detainer.*®  The  object  of  these  statutes  is  to 
give  against  tenants  who  hold  over  a  better  remedy  than  the  old, 
cumbersome,  dilatory,  and  expensive  one  by  action  of  ejectment;** 
the  proceeding,  however,  is  summary  in  its  nature,  and  in  derogation 
of  the  common  law,  and  the  statute  conferring  jurisdiction  must  be 
strictly  pursued  in  the  method  of  procedure  prescribed  by  it,  or  the 
jurisdiction  will  fail  to  attach,  and  the  proceeding  be  coram  non 

6.  See  Ejeotmbnt,  vol.  9,  p.  864  et  er,  142  la.  486,  119  N.  W.  380,  19 
seq.  Ann.   Cas.  949    (amendment  of  com- 

7.  Hall  V.  Henninger,  145  la.  230,  plaint  in  summary  proceedings  to 
121  N.  W.  6,  139  A.  S.  R.  412.  change  action  to  one  for  recovery  of 

Note:  39  L.R.A.(N.S.)  35.  real  property);  Bates  v.  Austin,  2  A. 

8.  Hall  V.  Henninger,  145  la.  230,  K.  Marsh.  (Ky.)  270,  12  Am.  Dec. 
121  N.  W.  6,  139  A.  S.  R.  412.  395;  Haskins  v.  Helm,  4  Litt.  (Ky.) 

9.  Bodwell  V.  Crawford,  26  Kan.  309,  14  Am.  Dec.  133;  Alexander  v. 
292,  40  Am.  Rep.  306.  Gardner,  123  Ky.  552,  96  S.  W.  818, 

10.  Harris  v.  Barber,  129  U.  S.  366,  124  A.  S.  R.  378;  Finney  v.  Cist,  34 
9  S.  Ct.  314,  32  U.  S.  (L.  ed.)  697  Mo.  303,  84  Am.  Dec.  82;  Gassert  v. 
(complaint  and  verification  under  Act  Bogk,  7  Mont.  585,  19  Pac.  281,  1 
of  Congress  relating  to  District  of  L.R.A.  240;  Camley  v.  Stanfield,  10 
Columbia) ;  Willis  v.   Eastern  Trust,  Tex.  546,  60  Am.  Dec.  219. 

etc.,  Co.,  169  U.  S.  295, 18  S.  Ct.  347,  Note:  120  A.  S.  R.  32. 

42  U.  S.   (L.  ed.)  752  (Act  of  Con-  11.  Sass  v.  Thomas,  6  Ind.  Ter.  60, 

gress  relating  to  District  of  Columbia  89  S.  W.  656,  11  L.R.A.(N.S.)  260; 

13  Stat,  at  L.  383,  c.  243) ;  Washing-  Kaufmann  v.  Liggett,  209  Pa.  St.  87, 

ton  V.  Moore,  84  Ark.  220,  105  S.  W.  58   Atl.   129,   103  A.    S.   R.   988,   67 

253,  120  A.  S.  R.  29 ;  Denecke  v.  Mill-  L.R.A.  353. 
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judice  and  void.*'  Therefore,  it  has  been  held  that  a  confession 
of  judgment  upon  a  warrant  of  attorney  is  not  authorized  in  such 
proceedings.**  The  proceeding  may  be  instituted  not  only  against 
the  original  lessee  but  also  against  persons  who  enter  or  claim  interests 
under  him,  and  in  fact  if  such  persons  are  to  be  ousted  under  the 
writ  of  restitution  they  should  properly  be  made  parties.**  The 
remedy  is  regarded  as  cumulative  to  a  right  of  re-entry  reserved  in 
the  lease,**  and  also  to  the  right  to  maintain  ejectment.** 

705.  Nonpayment  of  Rent,  Breach  of  Covenants  and  Illegal  Use  of 
Premises. — ^Under  a  number  of  the  statutes  a  tenant  in  default  in 
the  payment  of  rent  after  demand,  though  there  is  no  provision  in 
the  lease  for  the  forfeiture  of  his  term  therefor,  is  made  liable  to  be 
summarily  dispossessed,*'  and  under  such  a  statute  if  a  tenant  has 
been  evicted  from  a  part  of  the  demised  premises  by  a  title  paramount, 
the  rent  being  apportionable  in  such  case,*®  it  has  been  held  that  if 
he  refuses  to  pay  a  due  proportionate  part  of  the  rent  he  may  be 
dispossessed.**  So  the  better  view  seems  to  be  that  a  counterclaim 
against  the  landlord  for  breach  of  covenants  or  agreements  on  his 
part  contained  in  the  lease  cannot  be  shown  in  defense  of  the  failure 
to  pay  the  stipulated  rent  when  the  proceedings  to  oust  the  tenant 
are  based  on  this  ground.*®  To  entitle  the  landlord  to  maintain  the 
proceedings  when  based  on  the  nonpayment  of  rent  the  statutory 
requirement  as  to  demanH  or  notice  to  pay  must  be  complied  with,* 
but  where  the  lease  reserves  a  specified  rent  payable  monthly,  a  notice 
stating  the  months  for  which  the  rent  was  due  and  unpaid,  though  it 
did  not  specifically  state  the  amount  of  the  rent  unpaid,  has  been 
held  a  sufficient  statement  of  the  amount  of  rent  due.'  The  right  to 
dispossess  the  tenant  is  further  extended  by  some  of  the  statutes  to 
breaches  of  other  covenants  on  the  part  of  the  tenant  than  the  cove- 
nant to  pay  rent;  •  and  under  some  statutes  in  case  the  tenant  uses 
the  premises  for  an  illegal  purpose  the  landlord  is  given  the  right  to 
eject  him  in  summary  proceedings,  as  where  the  premises  are  used 

12.  French  v.  Wilier,  126  111.  611,       17.  Notes:  120  A.  S.  R.  50;  L.R.A. 
18  N.  E.  811,  9  A.  S.  R.  651,  2  L.R.A.   1915 A  358 ;  8  Ann.  Cas.  582. 

717.  18.  See  infra,  par.  464. 

13.  French  v.  WUler,  126  111.  611,       19.  Cheavis  v.  Coats,  77  Miss.  846, 
18  N.  E.  811,  9  A.  S.  R.  651,  2  L.R.A.   28  So.  728,  78  A.  S.  R.  546. 

717.          .  20.  Kellogg  v.  Malick,  125  Wis.  239, 

14.  Moses  v.  Loomis,  156  111.  392,  103  N.  W.  1116,  4  Ann.  Cas.  893. 
40  N.  E.  952,  47  A.  S.  R.  194 ;  Emer-  Note :  120  A.  S.  R.  62  et  seq. 
ick  v.  Tavener,  9  Grat.  (Va.)  220,  58  1.  Note:  120  A.  S.  R.  52. 

Am.  Dec.  217.  2.  Olson  Land  Co.  v.  Alki  Park  Co., 

Note:  120  A.  S.  R.  55.  63   Wash.   521,  115  Pae.  1083,  Ann. 

15.  Note:  L.R.A.1915A  358.  Cas.  1912D  365. 

16.  Agar  v.  Winslow,  123  Cal.  587,  3.  Notes:  120  A.  S.  R.  51;  L.R.A. 
56  Pae.  422,  69  A.  S.  R.  84.  1915A  358. 
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for  the  purpose  of  prostitution,  illegal  sale  of  liquor,  etc.*  As  hereto- 
fore shown  a  power  of  re-entry  for  nonpayment  of  rent  cannot  be 
enforced  by  a  transferee  of  the  reversion  as  regards  rent  accrued  at 
the  time  of  the  transfer  though  it  may  be  enforced  by  him  as  regards 
rent  accruing  after  the  transfer ;  ^  likewise  it  is  held  that  though  a 
transferee  of  the  reversion  is  entitled  to  maintain  the  statutory  pro- 
ceedings to  oust  a  tenant  for  nonpayment  as  regards  rent  accruing 
after  the  transfer,  still  as  such  a  transfer  does  not  carry  the  right 
to  rent  accrued  at  the  time  of  the  transfer,  he  cannot  maintain  such 
proceedings  for  nonpayment  of  the  rent  accrued  prior  to  the  transfer ; 
the  statute  should  not  be  construed  so  as  to  enable'  him  to  avail  him- 
self of  the  nonpayment  of  rent  without  having  succeeded  to  the  right 
to  collect  it.* 

706.  Who  May  Maintain  Proceedings. — ^Under  statutes  authorizing 
the  maintenance  of  summary  proceedings  against  tenants  who  wrong- 
fully hold  over,  it  is  essential  to  enable  a  person  to  maintain  such  pro- 
ceedings that  the  conventional  relation  of  landlord  and  tenant  exists.' 
Thus  where  a  mortgage  stipulates  that  the  mortgagor  may  remain 
in  possession  until  condition  broken,  the  conventional  relation  of 
landlord  and  tenant  is  not  created  between  the  mortgagor  and  mort- 
gagee so  as  to  entitle  the  latter  after  condition  broken  to  oust  the 
tenant  by  such  proceedings.*  Also  the  relation  between  the  purchaser 
at  the  foreclosure  sale  under  a  mortgage  or  deed  of  trust  and  the 
mortgagor  is  not  ordinarily  that  of  landlord  and  tenant  so  as  to  enable 
the  purchaser  to  oust  the  mortgagor  by  such  proceeding;*  and  the 
same  is  held  true  where  a  person  enters  into  possession  under  a  con- 
tract of  purchase  and  holds  over  after  default  in  the  performance 
of  the  contract  though  thereby  he  lost  his  right  to  possession.^®  If, 
however,  the  conventional  relation  of  landlord  and  tenant  in  fact 
exists  it  is  immaterial  how  it  was  created.^*     Thus  the  maker  of  a 

4.  Notes:  120  A.   S.  R.  55;   Ann  Marsteller  v.  Marsteller,  132  Pa.  St. 
Cas.  1913C  1354.  517,  19  Atl.  344,  19  A.   S.  R.  604; 

5.  See  supra,  par.  664.  QrifBth  v.  Brackman,  97  Tenn.   387, 

6.  Barber  v.  Watch  Hill  Fire  Dist.,  37  S.  W.  273,  49  L.R.A.  435. 

36   R.   I.   236,  89   Atl.   1056,  L.R.A.  Notes:  21  Am.  Dec' 222;  120  A.  S. 

19150  245.    See  snpra,  par.  422,  as  to  R.  35. 

the  right  to  rent  on  the  transfer  of  the  8.  Willis  v.  Eastern  Trust,  ete.,  Co., 

reversion.              .  169  U.  S.  295, 18  S.  Gt.  347,  42  U.  S. 

7.  Willis  V.  Eastern  Trust,  etc.,  Co.,  (L.  ed.)   752;  Evertson  v.  Sutton,  5 
169  U.  S.  295,  18  S.  Ct.  347,  42  U.  S.  Wend.  (N.  Y.)  281,  21  Am.  Dec.  217; 
(L.  ed.)   752  (proceedings  under  Act  Grififith  v.  Brackman,  97  Tenn.  387,  37 
of    Congress   relating   to   District    of  S.  W.  273,  49  L.R.A.  435. 
Columbia);    Alexander    v.    Gardner,  Note:  120  A.  S.  R.  36. 

123  ^y.  552,  96  S.  W.  818,  124  A.  S.       9.  Griffith   v.   Brackman,   97   Tenn. 
R.  378;  Evertson  v.  Sutton,  5  Wend.  387,  37  S.  W.  273j  49  L.R.A.  435. 
(N.  Y.)  281,  21  Am.  Dec.  217;  Reich       10.  Note:  120  A.  S.  R.  36. 
V.  Cochran,  151  N.  Y.  122,  45  N.  E.       11.  Note:  49  L.R.A.  438. 
367,  56  A.  S.  R.  607,  37  L.R.A.  805; 
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deed  of  trust  in  possession  may  contract  in  such  deed  with  the  trustee 
that  foreclosure  of  the  deed  of  trust  shall  create  the  relation  of  land- 
lord and  tenant  between  the  purchaser  and  mortgagor,  and  that  upon 
the  latter's  default  in  surrendering  possession  he  may  be  removed 
by  summary  proceedings ;  **  and  as  heretofore  shown  the  parties  to 
a  contract  of  sale  may  by  express  stipulation  therein  provide  that  the 
purchaser  on  default  shall  become  the  tenant  of  the  vendor,^'  and 
thus  enable  the  vendor  to  maintain  summary  proceedings.**  Where 
land  subject  to  a  lease  is  transferred  by  the  lessor,  his  grantee  could 
not,  under  some  of  the  early  statutes,  maintain  the  proceedings  against 
the  tenant  in  case  he  wrongfully  held  over  his  term.**  This  defect, 
however,  in  the  early  statutes  has  generally  if  not  universally  been 
cured  by  statutes  extending  the  right  to  maintain  the  proceedings 
to  all  persons  succeeding  to  the  interest  of  the  lessor  such  as  his 
grantee,**  or  the  heirs  or  devisees  of  the  original  lessor  or  other  persons 
succeeding  to  his  title  by  operation  of  law.*'  Though  the  contrary 
view  has  also  been  taken,  it  is  generally  held  that  after  a  transfer  of  the 
reversion  the  right  of  the  original  lessor  to  oust  the  tenant  is  lost  though 
the  tenant  may  not  have  attorned  to  the  lessor's  grantee.*^  If  the  land- 
lord was  entitled  to  maintain  the  proceedmg  when  commenced,  his 
transfer  during  its  pendency  does  not  defeat  his  right,  and  judgment 
in  his  favor  may  be  entered  as  in  the  case  of  other  transfers  pendente 
lite.**  The  right  to  maintain  summary  proceedings  has  been  extended 
to  a  second  lessee  whose  term  is  to  commence  upon  the  expiration  of 
the  term  of  a  prior  tenant  who  wrongfully  holds  over,*®  still  it  is 
also  held,  though  the  authorities  are  not  in  entire  accord,  that,  not- 
withstanding the  execution  of  the  second  lease,  the  landlord  retains 
an  interest  in  the  property  and  in  the  right  to  its  possession,  and  is 
subject  to  the  duty  of  placing  his  lessee  in  possession,  and  hence,  for 
the  purpose  of  discharging  his  duty,  he  may  maintain  the  proceeding 
against  the  first  lessee.^    In  case  of  a  lease  by  one  having  only  a  life 

12.  Griffith  v.  Brackman,  97  Tenn.       Note:  120  A.'S.  R.  37. 

387,  37  S.  W.  273,  49  L.R.A.  435.  As  regards  the  right  of  a  trans- 

13.  See  supra,  par.  18,  as  to  the  feree  of  the  reversion  to  maiatain  sum- 
general  relation  between  vendor  and  mary  proceedings  based  on  the  non- 
vendee  under  a  stipulation  that  on  de-  pa3maent  of  rent,  see  supra,  par.  705. 
fault  the  vendee  shall  become  a  tenant.       17.  Note:  120  A.  S.  R.  38  et  seq. 

14.  Note:  49  L.R.A.  438.  18.  See  infra,  par.  708. 

15.  Note:  120  A.  S.  R.  37.  19.  Note:  120  A.  S.  R.  37. 

16.  Lehnen  v.  Dickson,  148  U.  S.  20.  Gardner  v.  Keteltas,  3  Hill  (N. 
71,  13  S.  Ct.  481,  37  U.  S.  (L.  ed.)  Y.)  330,  38  Am.  Dec.  637;  Guffy  v. 
373 ;  Raines  v.  Hindman,  136  Ga.  450,  Hukill,  34  W.  Va.  49,  11  S.  Ef  754, 
71  S.  E.  738,  Ann.  Cas.  1912C  347  26  A.  S.  R.  901,  8  L.R.A.  759. 

and  note,  38  L.R.A.(N.S.)  863;  Rabe       1.  Notes:  120  A.  S.  B.  37;  L.R.A. 
V.  Fyler,  10  Smedes  &  M.  (Miss.)  440,   1915C  199. 
48  Am.  Dec.  763. 

1184 


16  R.  C.  L.        LANDLORD  AND  TENANT  §  707 

estate,  it  has  been  held  that  upon  the  termination  of  the  lessee^s  term 
by  the  death  of  the  life  tenant,  the  remainderman  may  maintain 
summary  proceedings  to  remove  the  lessee.*  Where  the  reversion  is 
held  by  joint  cotenants,  it  seems  that  one  may  maintain  summary 
proceedings  without  the  joinder  of  his  cotenant.* 

707.  Demand  for  Possession;  Notice  to  Quit;  Summons. — ^Where 
the  proceedings  are  against  a  tenant  for  a  term  of  years  based  on  the 
ground  that  the  tenant  is  wrongfully  holding  over  after  the  expiration 
of  his  term,  his  possession  being  wrongful,  no  demand  for  possession, 
if  not  required  by  the  statutes,  is  necessary,  it  seems,  before  the  pro- 
ceedings can  be  instituted ;  *  and  a  fortiori,  where  the  tenant  defends 
the  proceedings  on  the  ground  of  the  landlord's  want  of  title  or  right 
to  possession,  he  cannot  thereafter  raise  the  objection  that  no  demand 
was  made.*  Where  the  tenancy  is  such  that  a  notice  to  quit  is 
required  to  terminate  it,  as  in  case  of  periodical  tenancies,  the  required 
notice  to  quit  must  be  given  to  terminate  the  tenancy  and  place  the 
tenant  in  the  position  of  a  tenant  wrongfully  holding  over  after  the 
expiration  of  his  t^rm  and  of  course  if  such  notice  has  not  been  given, 
the  landlord  cannot  maintain  summary  proceedings  against  him  based 
on  the  ground  that  the  tenant  is  wrongfully  holding  over.*  Under 
some  of  the  statutes  a  specified  notice  to  quit  or  demand  for  possession 
is  required  to  be  served  upon  the  tenant  before  the  institution  of  the 
proceedings  and  where  such  is  the  case  the  requirements  of  the  statute 
must  be  complied  with.'  The  statutes  generally  contain  express  pro- 
visions with  regard  to  the  service  and  return  of  the  summons.®  And 
where  the  notice  or  demand  is  required  to  be  made  in  writing,  it  has 
been  held  insufficient  merely  to  read  to  the  tenant  the  contents  of  a 
written  notice,  as  this  is  only  equivalent  to  an  oral  demand  unless 
the  written  demand  is  left  with  the  tenant.*    The  general  rule,  how- 

2.  Hall  V.  Henninger,  145  la.  230,  See  supra,  par,  694-699,  as  regards 
121  N.  W.  6,- 139  A.  S.  R.  412.  notice  to  quit  generally. 

3.  Rabe  v.  Fyler,  10  Smedes  &  M.  7.  McElvaney  v.  Smith,  76  Ark. 
(Miss.)  440,  48  Am.  Dec.  763.  468,  88  S.  W.  981,  6  Ann.  Cas.  468; 

4.  Rabe  v.  Fyler,  10  Smedes  &  M.  Jenkins  v.  Jenkins,  63  *  Ind.  415,  30 
(Miss.)  440,  48  Am.  Dec.  763;  Young  Am.  Rep,  229;  Hall  v.  Henninger,  145 
V.  Smith,  28  Mo.  65,  75  Am.  Dec.  109 ;  la.  230,  121  N.  W.  6,  139  A.  S.  R. 
Gladwell  v.  Holcomb,  60  Ohio  St.  427,  412. 

54  N.  E.  473,  71  A.  S.  R.  724;  Grif-  Notes:  120  A.  S.  B.  45;  49  L.R.A. 

fith  V.  Brackman,  97  Tenn.  387,  37  S.  239. 

W.  273,  49  L.R.A.  435.  8.  Kenny  v.  Seu  Si  Lun,  101  Minn. 

Note:  120  A.  S.  R.  40.  253,  112  N.  W.  220,  11  Ann.  Cas.  GO, 

5.  Rabe  v.  Fyler,  10  Smedes  &  M.  11  L.R.A. (N.S.)  831  (return  da.y  of 
(Miss.)  440,  48  Am.  Dec.  TG3;  Emer-  summons  when  proceedings  are  insti- 
ick  V.  Tavener,  9  Grat.  (Va.)  220,  58  tuted  in  municipal  court  of  St.  Paul, 
Am.  Dec.  217.  Minn.). 

6.  Rosenblat  v.  Perkins,  18  Ore.  9.  Jenkins  v.  Jenkins,  63  Ind.  415, 
156,  22  Pac.  598,  6  L.R.A.  257.  30  Am.  Rep.  229. 

Note:  120  A.  S.  R.  42  et  seq. 
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ever,  that  a  defendant's  appearance  without  objection  waives  defects 
in  the  service  of  the  summons,  and  confers  jurisdiction  over  his 
person,^®  has  been  applied  to  this  class  of  proceedings,  and  it  has 
been  held  that  the  defendant's  voluntary  appearance  without  objec- 
tion waived  a  defect  in  making  the  summons  returnable  at  an  im- 
proper time  and  conferred  jurisdiction  of  the  proceedings  upon  the 
court,  the  defect  going  merely  to  the  jurisdiction  of  the  person  of 
the  defendant.^* 

708.  Defenses  Generally. — The  fact  that  the  holding  over  is  in 
good  faith  under  a  claim  of  right  to  do  so,  if  unfounded,  is  no 
defense,^'  and  as  a  general  rule,  in  proceedings  to  oust  a  tenant  after 
the  expiration  of  his  term,  equitable  defenses  are  not  available ;  ^' 
thus  an  equitable  right  to  a  renewal  of  the  lease  under  a  covenant 
contained  therein  cannot,  it  has  been  held,  be  set  up  by  the  tenant 
in  defense.**  A  court  of  equity,  however,  may  enjoin  the  landlord 
from  prosecuting  the  proceedings  and  thus  render  available  the 
tenant's  equitable  defense  to  such  proceedings.  This  falls  within  the 
general  jurisdiction  of  courts  of  equity  to  restrain  actiont^  at  law 
and  summary  proceedings  under  the  statutes  are  not  entitled  to  any 
immunity  from  such  restraint.**  The  general  rule  that  a  tenant  is 
estopped  to  deny  his  landlord's  title**  is  applicable  to  summary 
proceedings;  *'  and  ordinarily  the  title  of  the  landlord  is  not  in  issue 
in  such  proceedings.**  According  to  the  view  taken  in  some  juris- 
dictions, the  tenant  cannot  show  in  defense  that  the  lessor  since  the 
lease  has  parted  with  his  title  or  reversion  or  that  his  title  has  ter- 
minated.** In  other  jurisdictions,  however,  it  is  held  that  the  tenant 
may  defeat  summary  proceedings  brought  by  the  landlord  after  the 
expiration  of  the  lease  by  proof  that  the  title  since  the  execution 
of  the  lease  has  passed  away  from  the  landlord  to  some  other  party ;  *® 

10.  See  Appbarances,  vol.  2,  p.  335  17.  Barlow  v.  Dahn,  97  Ala.  414, 12 
et  seq.  So.  293,  38  A.  S.  R.  192  J  Washington 

11.  Olson  L^nd  Co.  v.  Alki  Park  v.  Moore,  84  Ark.  220,  105  S.  W.  253, 
Co.,  63  Wash.  521,  115  Pac.  1083,  120  A.  S.  R.  29;  Gable  v.  Wetherholt, 
Ann.  Cas.  1912D  365.  hq  m.  313,  6  N.  E.  453,  56  A.  S.  R. 

71  1Q  Q  r?  I'qi  qtT'q  ?T  /;  774;  Sass  v.  Thomas,  6  Ind.  Terr.  60, 
71^  Id  b.  Lt.  481,  67  U.  b.   (L.  ed.)    gg  g    ^    ggg^  ^^  L.R.A.(N.S.)  260. 

Am/D^'^ii  ^'  ^^'  ^  ^'''  ^^^'  ^       fs^^Puif  v^aVS;  103  Ala.  316,  18 

Note:  120  A.  S.  R.  65.  ^%^l  ^^ioA^a'  ^o  ^o    c^ 

14.  Finney  v.  Cist,  34  Mo.  303,  84       ^^^V,  ^^0  A-  S.  R.  57. 

Am.  Dec.  82.  1^-  Notes:    120   A.    S.    R.    37;    38 

15.  Kaufmann  v.  Liggett,  209  Pa.   L.R.A.(N.S.)  866. 

St.  87,  58  Atl.  129,  103  A.  S.  R.  988,       20.  Lehnen  v.  Dickson,  148  U.   S. 

67  L.R.A.  353.  71,  13  S.  Ct.  481,  37  U.  S.   (L.  ed.) 

16.  See  supra,  par.  137  et  seq.,  as  to  373 ;  Raines  v.  Hindman,  136  Ga.  450, 
estoppel  to  deny  landlord's  title  gen-  71  S.  E.  738,  Ann.  Cas.  1912C  347  and 
erally.  note,  38  L.R.A.(N.S.)    863;  NUes  v. 
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and  the  same  has  been  held  true  though  the  tenant  had  not  attorned 
to  the  lessor's  grantee.^  To  authorize  summary  proceedings  to  remove 
a  tenant  holding  over,  the  conventional  relation  of  landlord  and  tenant 
must  exist,  and,  in  such  a  proceeding,  the  tenant,  under  a  denial  of  the 
facts  upon  which  the  summons  is  issued,  may  prove  that  the  alleged 
lease  was  executed  in  pursuance  of  a  usurious  agreement,  and  is  void, 
so  that  such  relation  does  not  exist.*  And  it  is  generally  held  that 
the  defendant  may  show,  if  he  did  not  acquire  the  possession  from 
his  lessor,  that  he  was  induced  by  the  fraud  of  the  plaintiff  to  take 
the  lease  from  him,'  as  where  he  was  induced  by  the  fraud  of  the 
plaintiff  to  convey  the  land  to  him  and  take  back  a  lease.*  So  where 
the  tenant  sets  up  in  defense  of  the  proceedings  a  new  lease  to  him- 
self, the  landlord  may  show  that  the  new  lease  was  procured  by  fraud 
and  therefore  void;*  and  a  fortiori,  when  the  new  lease  set  up  by 
the  defendant  in  his  defense  has  been  decreed  by  a  court  of  equity 
to  be  canceled  for  Traud,  such  decree  may  be  shown  in  evidence  to 
rebut  the  defense,  though  the  statute  authorizing  the  proceedings 
expressly  provides  that  the  merits  of  the  title  shall  in  no  wise  be 
inquired  into  in  such  proceedings.'  A  party  cannot  be  held  to  have 
made  an  election  between  two  inconsistent  remedies,  when  it  does 
not  appear  that  he  was  entitled  to  pursue  both ; '  hence,  one  who  com- 
mences an  action  of  ejectment  against  his  tenant  is  not  thereby  pre- 
cluded from  maintaining  summary  proceedings  against  the  same 
tenant,  though  the  action  of  ejectment  has  not  been  dismissed,  if  it 
does  not  appear  that  such  action  could  have  been  successfully  main- 
tained.' Many  of  the  statutes  conferring  the  right  to  maintain  sum- 
mary proceedings  also  limit  the  right  to  proceedings  instituted  at  a 

Ransford,  1  Mich.  338,  51  Am.  Dec.  heretofore  shown  fraud  of  a  person 

05.  in  inducing  the  true  owner  of  land  to 

Notes:   120   A.    8.   R.   36,   60;   38  become  his  tenant  takes  the  case  out 

L.R.A.(N.S.)  866.  of  the  general  rule  that  a  tenant  is 

This  rule  does  not  violate  the  gen-  estopped  to  deny  his  landlord's  title, 

eral  doctrine  that  a  tenant  is  estopped  89  S.  W.  656,  11  L.R.A.(N.S.)  260. 

to  deny  his  landlord's  title.     See  su-  See  supra,  par.  145. 

pra,  par.  151  et  seq.  5.  Sass  v.  Thomas,  6  Ind.  Ter.  60, 

1.  Raines  v.  Hindman,  136  Ga.  450,  89  S.  W.  656,  11  L.R.A.(N.S.)   260. 
71  S.  E.  738,  Ann.  Cas.  1912C  347,  38  Note:   11  L.R.A.(N.S.)   260. 
L.R.A.(N.S.)  863.     As  to  attornment  6.  Lehnen  v.  Dickson,  148  U.  S.  71, 
generally,  see  supra,  par.  120.  13  S.  Ct.  481,  37  U.  S.  (L.  ed.)  373 

2.  Reich  v.  Cochran,  151  N.  Y.  122,  (Missouri  statute). 

45  N.  E.  367,  56  A.  S.  R.  607,  37  Note:  11  L.R.A.(N.S.)  260. 

L.R.A.  805.     As  to  the  necessity  for  7.  See  Election  of  Reicbdies,  vol. 

the  relation  of  landlord  and  tenant,  9,  p.  956  et  seq. 

see  supra,  par.  706.  8.  Agar  v.  Winslow,  123  Cal.  587, 

3.  Notes:    120    A.    S.    R.    61;    11  56  Pac.  422,  69  A.  S.  R.  84. 
L.R.A.(N.S.)   260. 

4.  Note:  11  L.R.A.(N.S.)  260.    As 
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time  much  less  than  that  required  to  bar  the  plaintiff's  title  by 
prescription.* 

709.  Enforcement  of  and  Relief  from  Judgment. — In  order  to  con- 
stitute a  full  execution  of  the  writ  of  possession  the  tenant  and  his 
property  must  be  removed  from  the  premises,  and  the  possession 
given  to  the  landlord,,  unless  the  removal  of  the  personalty  is  in 
some  way  waived  by  the  tenant.^®  The  writ  in  general  terms  usually 
directs  the  removal  of  all  persons  from  the  premises  and  in  executing 
it  the  officer,  as  directed,  may  remove  the  tenant  and  the  members 
of  his  family  together  with  his. servants,  agents,  and  the  like.*^  This 
direction,  however,  to  remove  all  persons  does  not  mean  literally  all 
persons,  but  only  those  in  actual  possession  who  are  made  parties  to 
the  proceeding  and  their  guests,  agents,  servants,  and  the  like;**  so 
where  the  lessee  has  assigned  his  term  and  the  landlord  hdd  knowl- 
edge thereof,  the  assignee  should  be  made  a  party  to  the  proceedings 
and  if  he  has  not  been  made  a  party  he  cannot,  be  lawfully  ousted 
under  a  judgment  recovered  against  the  lessee.^'  In  the  execution 
of  the  writ  the  landlord  may  render  himself  liable  as  for  an  abuse 
of  process.**  Thus  where  a  child  afflicted  with  measles  is  put  out  of 
doors  on  a  cloudy,  cold,  and  windy  day,  and  dies  a  few  days  later  by 
reason  of  the  exposure,  such  facts  are  sufficient  to  support  a  finding 
that  there  was  an  abuse  of  process,  and  it  is  no  defense  that  the 
parents  were  guilty  of  contributory  negligence  in  caring  for  such 
child  after  the  exposure.**  Where  the  proceedings  are  based  on  the 
tenant's  nonpayment  of  rent,  many  of  the  statutes  provide  for  the 
redemption  from  or  relief  from  the  judgment  of  ouster  upon  the 
payment  of  the  overdue  rent  within  a  specified  time.*' 

710.  Appeals. — The  statutes  generally  provide  for  appeals  in  sum- 
mary proceedings  by  landlords,*'  and  it  has  been  held  that  the  right 
of  the  plaintiff  to  a  writ  of  error  from  a  judgment  in  favor  of  the 
defendant,  under  a  general  statute  authorizing  writs  of  error  from 

9.  Note:  120  A.  S.  R.  66.  85  N.  W.  752,  86  A.  S.  R.  394,  55 

10.  Lee  Chuck  v.  Quan  Wo  Chong  L.R.A.  258. 

Co.,  81  Cal.  222,  22  Pac.  694,  15  A.  16.  Notes:    120   A.    S.    R.    66;    25 

S.  R.  50  and  note.  L.R.A.(N.S.)    851.     As  regards  equi- 

11.  Note:  15  A.  S.  R.  60.  table  relief  from  forfeiture  incurred 

12.  Fults  V.  Munro,  202  N.  Y.  34,  for  nonpayment  of  rent,  see  supra, 
95  N.  E.  23,  Ann.  Cas.  1912D  870  and  par.  666. 

note,  37  L.R.A.  (N.S.)  600.  17.  Harris  v.  Barber,  129  U.  S.  366, 

Note:  15  A.  S.  R.  61.  9  S.  Ct.  314,  32  U.  S.   (L.  ed.)   697 

13.  Fults  V.  Munro,  202  N.  Y.  34,  (proceedings  under  Act  of  Congress 
95  N.  E.  23,  Ann.  Cas.  1912D  870,  37  relating  to  District  of  Columbia) ;  Lee 
L.R.A. (N.S.)  600.  Chuck   v.   Quan   Wo   Chong   Co.,   81 

14.  Notes:  86  A.  S.  R.  405;  55  Cal.  222,  22  Pac.  594,  15  A.  S.  R.  50; 
L.R.A.  258.  See  generally.  Abuse  of  Hanaw  v.  Bailey,  83  Mich.  24,  46  N.. 
Process,  vol.  1,  p.  108.  W.  1039,  9  L.R.A.  801. 

15.  Bradshaw  v.  Frazier,  113  la.  579,       Note :  9  L.R. A.  801. 
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justices  of  the  peace  by  either  party  harmed  by  an  erroneous  judg- 
ment, was  not  affected  or  taken  away  by  a  provision  in  the  statute 
relating  to  summary  proceedings  giving  the  right  to  a  writ  of  error 
to  the  defendant  and  silent  as  to  die  plaintiff's  right  thereto.^^  The 
statutes  also  provide  for  a  stay  of  proceedings  pending  the  appeal,** 
which  may  be  granted  at  any  time  before  the  writ  of  removal  has 
been  fully  executed;  and  it  has  been  held  that  to  constitute  a  full 
execution  of  the  writ  of  possession  the  tenant  and  his  property  must 
be  removed  from  the  premises,  mid  possession  given  to  the  landlord, 
unless  the  removal  of  the  personalty  is  in  some  way  waived  by  the 
tenant.  And  if,  before  such  removal  is  substantially  completed,  the 
judge  directs  a  stay  of  proceedings  upon  appeal,  and  a  bond  is  given 
in  pursuance  of  the  direction,  the  proceedings  are  stayed,  and  the 
tenant  may  remain  in  possession  pending  the  appeal,*®  The  volun- 
tary relinquishment  of  possession  by  the  tenant  without  waiting  to 
be  ousted  under  a  writ  of  restitution  does  not  operate  to  deprive 
him  of  the  right  to  prosecute  his  appeal  on  the  ground  that  it  is 
a  voluntary  satisfaction  of  the  judgment  of  restitution  so  as  to  leave 
nothing  to  appeal  or  an  admission  that  the  tenant  was  wrongfully 
in  possession  when  the  proceedings  were  brought.* 

711.  Judgment  as  Res  Judicata. — The  judgment  of  a  court  of  com- 
petent jurisdiction,  whether  of  record  or  not,  and  whether  in  a  pro- 
ceeding according  to  the  course  of  the  common  law,  or  summary  in 
its  character,  if  upon  a  point  litigated  by  the  parties,  is  conclusive 
in  all  subsequent  suits  directly  involving  the  same  question,  until 
reversed  or  legally  set  aside.*  .  Therefore  a  judgment  rendered  by  a 
justice  of  the  peace  in  an  action  under  the  landlord  and  tenant  act, 
deciding  that  the  relation  of  landlord- and  tenant  did  not  exist,  and 
that  no  rent  was  in  arrear,  is,  until  reversed  or  regularly  set  aside, 
a  complete  bar  to  another  proceeding  before  another  justice  upon  the 
same  cause  of  action.'  A  judgment  in  favor  of  the  landlord  taken 
by  default,  the  proceedings  being  based  on  the  nonpayment  of  rent, 
is  conclusive  between  the  parties  as  to  the  existence  and  validity  of 
the  lease,  the  occupation  by  the  tenant,  and  that  rent  is  due,  and  also 
as  to  any  other  facts  alleged  in  the  petition  or  affidavit  which  are 
required  to  be  alleged  as  a  basis  of  the  proceedings.*    Therefore,  it 

18.  Brodner  v.  Swiisky,  86  Conn.  46  N.  W.  1039,  9  L.R.A.  801.  See 
32,  84  Atl.  104,  42  L.R.A.(N.S.)  654.  generally,  Appeal  and  Error,  vol.  2, 

19.  Lee  Chuck  v.  Quan  Wo  Chong  p.  64,  as  to  the  effect  of  satisfaction 
Co.,  81  Cal.  222,  22  Pac.  594,  15  A.  of  judgment  on  the  right  to  appeal 
S.    R.    50;    Brodner   v.    Swirsky,    86   generally. 

Conn.  32,  84  Atl.  104,  42  L.R.A.(N.S.)  2.  See  Judgments,  vol.  15,  p.  835 

654.  et  seq. 

20.  Lee  Chuck  v.  Quan  Wo  Chong  3.  Marsteller  v.  Marsteller,  132  Pa. 
Co.,  81  Cal.  222,  22  Pac.  594,  15  A.  St.  517,  19  Atl.  344,  19  A.  S.  R.  604. 
S.  R.  50.  4.  Reich  v.  Cochran,  151  N.  Y.  122, 

1.  Hanaw  v.  BaUey,  83  Mich.   24,   46  N.  E.  367,  56  A.   S.  E.   607,  37 
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has  been  held  that  such  a  judgment  will  defeat  an  action  pending  in 
another  court  by  the  tenant  to  have  the  lease  adjudged  to  be  a  mort- 
gage and  surrendered  up  and  canceled  on  the  ground  of  usury,  being 
conclusive  as  to  the  existence  of  the  relation  of  landlord  and  tenant.* 
On  the  other  hand,  a  judgment  in  favor  of  the  landlord  being  con- 
clusive only  as  to  the  existence  of  the  relation  of  landlord  and  tenant 
between  the  parties,  and  as  to  the  tenant's  wrongful  holding  over, 
cannot  operate  as  res  adjudicata,  so  as  to  debar  the  tenant  from 
recouping,  in  a  subsequent  action  for  the  recovery  of  the  rent  of  the 
demised  premises,  or  recovering  in  a  separate  action  the  damages 
which  he  has  sustained  through  the  landlord's  breach  of  the  covenants 
in  the  lease.* 

L.R.A.  805 ;  Kellogg  v.  Malick,  125       6.  Keating  v.  Springer,  146  HI.  481, 

Wis.  239, 103  N.  W.  1116,  4  Ann.  Cas.  34  N.  E.  805,  37  A.  S-  R.  175,  22 

893.  L.R.A.  544;   KeUogg  v.  Malick,  125 

5.  Reich  v.  Cochran,  151  N.  Y.  122,  Wis.  239, 103  N.  W.  1116,  4  Ann.  Cas. 

45  N.  E.  367,  56  A,  S.  R.  607,  37  893. 
L.R.A.  805. 
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JVDIOIAX.  SALES  — 


JUDICIAL  SALES  —  continued. 


Acceptance  and  report  of  bids,  67 
Accident,  setting  aside  sale,  100 
Acquiescence  in  void  sale,  18 
Actions  — 
Recovery  of  possession  by  pur- 
chaser, 129 
Recovery  of  purchase  money,  161 
Adequate  remedy  at  law,  see  Juris- 
diction to  sell 
Adjournment  of  sale,  5^-65,  63-66 
Advance  bids,  72-75 
Adverse  possession,  see  Purchasers 
Advertisement  of  sale,  see  Notice  of 

sale 
Agreements  among  bidders,  69 
Allowances  to  commissioner,  42-44 
Announcements  at  sale,  59-60 
Annulment  of  sale,  see  Setting  aside 

sale 
Appeals  — 

Error  or  irregularity  as  g^und 

of  reversal,  31 
Fraud  as  ground  of  reversal,  31 
Order  of  confirmation,  80 
Order  of  sale,  purchaser's  right  to 

appeal,  114 
Order  setting  aside  sale,  114 
Reversal  of  decree,  27 
Application  of  purchase  money,  118 
Appraisement  of  property,  45 
Assignment  of  sale  or  bid,  75 
Assistance,  writ  of,  as  maintainable^ 

by  purchaser,  143 
Attorney  of  party  as  purchaser.  111 
Auctioneer  employed  by  commission- 
er, 39-40 
Authority  to  sell,  see  Persons  au- 
thorized to  sell 
Bankruptcy   proceedings    as   inter- 
fering with  judicial  sale,  10 
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Bidders  (see  also  Conduct  of  sale; 
Purchasers)  — 
Acceptance  of  bid,  release  of  bid- 
der, 40 
Announcement  at  sale  as  affect- 
ing bidders,  59-60 
Release  after  acceptance  of  bid, 

40 
Retraction  of  bid,  155 

Bona  fide  purchaser,  see  Purchasers 

By-bidding,  71 

Cash  sales,  51-53 

Caveat  emptor,  application  of  doc- 
trine, 119 

Characteristics  of  judicial  sales,  6 

Children,    representation    of    post- 
humous children,  22 

Chilling  bids,  68 

Collateral  attack  — 
Decree  of  sale,  29 
Irregularities,  33 
Order  of  confirmation,  83 

Collateral  security  — 
Equity  jurisdiction  to  order  sale, 

11 
Judicial  sale  of,  15 

Collusion    as    gfround    for    setting 
aside  sale,  100 

Combinations  among  bidders,  69 

Commissioner    to    make    sale,    see 
Persons  authorized  to  sell 

Compensation  of  commissioner,  42- 
44 

Condemnation  proceedings,  purchas- 
er's right  to  award,  145,  148 

Conduct  of  sale  (see  also  Notice  of 
sale;     Persons    authorized    to 
seU)  — 
Acceptance  and  report  of  bids,  67 
Adjournments,  53-55 
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JUDICIAL  SALES  —  continued. 
Conduct  of  sale  —  continued. 

Advance  bids,  72-75 

Agreements  among  bidders,  69 

Assignment  of  sale  or  bid,  75 

Auctioneer,   employment   of,   39- 
40 

Bids,  66-75 

By-bidding,  71 

Cash  sales,  51-53 

Chilling  bids,  68 

Combinations  among  bidders,  69 

Contract  of  sale,  75-77 

Credit  sales,  51-53 

Discretion  as  to  terms  and  condi- 
tions, 45 

Disregard  of  bids  by  officer,  67 

En  masse  or  in  parcels,  49 

Fraud  as  vitiating  sale,  84 

Minimum  price,  71 

Mode  of  ofiering  property,  39 

Mode  of  sale,  44-46 

Nature  of  bid,  66 

Opening  sale  to  receive  advance 
bids,  72-75 

Place  of  sale,  47 

Postponements,  53-55 

Presence  of  property,  49 

Public  or  private  sale,  45 

Puffing,  71 

Rejection  of  bids,  67 

Reserved  price,  71 

Stifling  bids,  68 

Terms,  51-53 

Time  of  sale,  46 
Confirmation  of  sale  — 

Appeal  from  order  of  confirma- 
tion, 80 

Attendance  of  bidders  prevented 
by  sickness,  95 

Circumstances    influencing    courty 
87 

Collateral  attack,  83 

Combination    among    bidders    as 
ground  of  refusal,  95 

Completion  of  sale  by  confirmar 
tion,  75-76,  81 

Conclusiveness  of  order,  83 

Deficiency   in   quantity   of  prop- 
erty sold,  93 

Departure  from  terms  of  decree, 
91 

Discretion  of  court,  86 

Effect  of  confirmation,  81-86 

Epidemic    at    time    of    sale    as 
ground  of  refusal,  94 


JUDICIAL  SALES  —  continued. 
Confirmation  of  sale  —  continued. 

Error  as  ground  for  refusal,  91 

Errors   and   irregularities   cured, 
85, 136 

Examination  of  title,  time  for,  79 

Financial  depreciation  at  time  of 
sale,  95 

Form  of  order,  79 

Fraud  as  ground  for  refusal,  89 

Grounds   for   refusing    confirma- 
tion, 86-95 

Inadequacy   of   price   as   ground 
of  refusal,  95-99. 

Increase  of  bid  as  condition  of 
confirmation,  88 

Irregularities  cured  by  confirma- 
tion, 85 

Irregularity  as  ground  for  refusal, 
91 

Laches  as  defeating  confirmation, 
88 

Lapse  of  time  as  affecting  right 
to  confirmation,  88 

Misrepresentation  as  ground  for 
refusal,  89 

Mistake  as  ground  for  refusal,  89 

Modification  of  report,  78,  79 

Necessity  of  confirmation,  81 

Objections  to  sale  or  report,  79 

Opening    order    of    confirmation, 
99 

Order  nisi,  78 

Order  of  eonfirmation,  79 

Policy  as  to  confirmation,  87 

Possession     before     confirmation, 
115 

Prerequisite    to    proceed    against 
purchaser,"  169 

Procedure,  78 

Purchaser  as  party  to  proceeding, 
79 

Purchaser's  right  as  affected  by, 
116 

Relation  back  to  day  of  sale,  132 

Report  as  basis  of  confirmation, 
78 

Report  of  sale,  77 

Review  of  order,  80 

Setting  aside  sale  after  confirma- 
tion, 99-103 

Sickness  preventing  attendance  of 
bidder,  95 

Status   of   sale   before   confirma- 
tion, 81 


INDEX 


1193 


JUDICIAL  SALES  —  continued. 
Confirmation  of  sale  —  contintted. 
Btatnte  of  frauds  as  affected  by 

confirmation,  83 
Stifiing  bids  as  ground  of  ref  usal, 

95 
Surprise   as  ground  for  refusal, 

89 
Value  of  property  changing  after 

sale,  93 
Void  sale,  84,  92 

Weather  conditions  at  time  of  sale 
as  ground  for  refusal,  95 
Constitutional  law  — 

Divesting     ownership     of     prop- 
erty, 8 
Judicial  sale  as  taking  property 
without  due  process  of  law,  9 
Contract  of  sale  — 
Completion  by  confirmation,  76- 

76 
Executory   contract   until   confir- 
mation, 76 
Nature  and  existence,  75 
Parties,  75 

Statute   of  frauds   as  applicable 
to,  76 
Conveyance  (see  also  Purchasers)  — 
Authority  of  commissioner  to  exe- 

cute,  41,  131 
Correction  of  errors  in  deed,  133 
Deed   made    before   confirmation, 

115 
Form  of  deed,  133 
Mode  of  transferring  title,  130 
Payment   of  purchase  money  aa 

prerequisite,  130 
Proof  of  "conveyance;  135 
Recitals  as  evidence,  135 
Validity  and  effect  of  deed,  131- 
132 
Coiporate    property   as   subject   to 

judicial  sale,  17 
Cotenant  as  purchaser,  107 
Courts  — 
Jurisdiction  to  order  sales,  9 
Territorial  jurisdiction,  10 
Covenants,    liability    of    purchaser, 

118 
Credit  sales,  51-53 
Crops,  purchaser's  right  to,  145 
Curative  legislation,  32 
Decree  or  order  of  sale  — 
Collateral  attack,  29,  136 
Conclusiveness,  29-35 


JUDICIAL  SALES  —  continued. 

Decree  or  order  of  sale  —  continued. 
Correcting    description   of   prop- 
erty, 24 
Description  of  property  sold,  23 
Discretion  of  court,  23 
Effect,  23 

Fraud  as  .ground  of  collateral  at- 
tack, 33 
Identification    of    property    sold, 

23 
Jurisdiction  essential  to  validity, 

7 
Necessity,  25-27  , 
Reversal,  27 
Sale  before  final  decree,  26 

Deed  to  purchaser,  see  Conveyance 

Deficiency  in  quantity,  121,  152,  157 

Deficiency  on  resale,  168 

Definition,  6 

Destruction  of  property  before  con- 
firmation, rights  of  purchaser,  93 

Distribution    of    proceeds    of    sale, 
153 

Doctrine  of  representation,  20 

Due  process  of  law,  see  Constitu- 
tional law 

Ejectment  by  purchaser,  129 

Eminent  domain,  purchaser's  right 
to  award,  145,  148 

En  masse  sales,  49 

Equity    (see    also    Jurisdiction    to 
sell)  — 
Appointment  of  receiver  to  sell 

property,  11 
Collateral  security,  sale  of,  11 
Infant's  property,  sale  of,  12 
Pledge,  sale  of,  11 
Sale  of  subject  of  litigation,  11 

Error,  see  Appeals 

Errors  cured  by  confirmation,  85 

Errors,  refusal  of  confirmation,  91 

Estoppel 
Denial  of  validity  of  sale,  18,  20 
Setting  aside  sale,  101 

Executors  and  administrators,  sales 
as  subject  to  legislative  regula- 
tion, 9 

Fiduciaries  as  pnrchasezB,  109 

Fixtures,  right  of  purchaser  to,  138 

Forcible  entry  and  detainer  proceed- 
ings by  purchaser,  43 

Franchises  as  subject  to  judicial 
sale,  16 
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JUDICIAL  SALES -- continued. 

Fraud  — 
Collateral    attack    of    decree    of 

sale,  33 
Notice  of  sale,  56 
'  Refusal  of  confirmation,  89 
Reversal  of  decree  of  sale,  31 
Setting  aside  sale  for  fraud,  100 

Good-will  as  subject  to  judicial  sale, 
15 

Homestead  — 
Allotment  in  proceedings  for  sale 

of  land,  14-15 
Sale  of  land  in  excess  of,  10 

Husband  and  wife,  purchase  at  ju- 
dicial sale,  107 

Inadequacy  of  price  as  ground  for 
setting  aside  sale,  95-99 

Incumbrances  on  property  sold,  de- 
duction from  purchase  money, 
152 

Infants 
Inherent  power  of  equity  to  order 

sale  of  property,  12 
Joinder    in    proceedings    to    sell 

property,  20 
Judicial  sale  of  infant's  proper- 
ty, 8 
Sale  as  affecting  title  of  infant, 
137 

Interests  affected  by  sale,  137 

Irregularities  cured  by  confirmation 
of  sale,  85 

Irregularity,  refusal  of  confirma- 
tion, 91 

Judge  ordering  sale,  right  to  pur- 
chase, 107 

Jurisdiction  to  sell  (see  also  Prop- 
erty subject  to  sale)  — 
Acquisition  of  jurisdiction,  13 
Bankruptcy    proceedings,    effect, 

10 
Basis  of  jurisdiction,  11 
Constitutional  limitations,  8 
Duration  of  jurisdiction,  13 
Equity  jurisdiction  generally,  11 
Federal  courts,  9 
Inadequacy  of  remedy  at  law,  11 
Incompetent  persons,  property  of, 

8 
Land  in  two  counties,  10 
Land  outside  state,  10 
Necessity  of  jurisdiction,  7 
Personal  jurisdiction,  7 
Ratification  of  sale  made  without 
jurisdiction,  17 


JUDICIAL  SALES  —  continued. 

Jurisdiction  to  sell  —  continued. 
Remedy  at  law  inadequate,  II 
Restrictions  on  jurisdiction,  11 
State  courts,  9 
Statutory  jurisdiction,  12 
Subject  matter,  7 
Territorial  jurisdiction,  10 

Laches  — 
Defeating  confirmation,  88 
Ratification  shown  by,  18 

Leases  — 
Purchaser  of  leasehold  as  liable 

for  rent,  118 
Purchaser's    right    to    rents    and 
profits,  146 

Liabilities    of   officer    making    sale, 
41 

Liens  — 
Deductions  from  purchase  money, 

152 
Divestiture  by  sale,  138-139 

Mandamus    to    enforce    purchaser's 
rights,  143 

Marketable  title,  119-128 

Master  appointed  to  sell,  see  Per- 
sons authorized  to  sell 

Minerals,    right    of    purchaser    to, 
145 

Minimum  price,  71 

Misconduct  of  purchaser  as  ground 
for  setting  aside  sale,  100 

Misrepresentations,  refusal  of  con- 
firmation, 89 

Mistake,  refusal  of  confirmation,  89 

Mode  of  sale,  see  Conduct  of  sale 

Mortgagee    as    purchaser    at    fore- 
closure sale,  107     - 

Nature  of  judicial  sales,  6 

Newspapers,  see  Notice  of  sale 

Notice  of  sale  — 
Adjourned  sale,  63 
Announcements  at  sale,  59-60 
Burden   of  proving   insufficiency, 

56 
Date  of  sale,  specification  of,  61 
Description  of  property,  60 
Duration  of  notice,  58 
Form    and    requisites    of    notiee* 

55-58 
Fraud  in  giving  notice,  56 
Hand-bills,  57 

Hour  of  sale,  specification,  61 
Length  of  time  of  notice,  58 
Mode  of  giving,  57 
Newspaper  publication,  57 


INDEX 


1195 


JUDICIAL  SALES  —  continued. 
Notice  of  sale  —  continued. 

Object  of  notice,  55 

Place,  statement  of,  63 

Posting  notices,  57 

Postponed  sale,  63 

Publication  in  newspaper,  56-57 

Time  of  notice,  58 

Written  or  printed  notices,  57 
Officer  conducting  sale  as  purchaser, 

108 
Opening  sale,  see  Setting  aside  sale 
Parcels,  sales  in,  49 
Parties  — 

Competency  to  institue  proceed- 
ings, 19 

Estoppel  to  deny  validity  of  sale, 
20 

Infants,  20 

Necessary  parties,  19 

Proper  parties,  19 

Representation,  doctrine  of,  20 
Parties  to  contract  of  sale,  75 
Partner  purchasing  firm  property, 

107 
Patent  rights  as  subject  to  judicial 

sale,  15 
Persons  authorized  to  sell  — 

Allowances,  42-44 

Appointment  by  court,  37 

Appointment  by  decree,  35 

Auctioneer  employed  by  commis- 
sioner, 39-40 

Auctioneer's  fee,  allowance  of,  43 

Authority,  3S-41 

Citizenship  as  essential,  37 

Commissioners,  42-44 

Compensation,  42-44 

Considerations      governing      ap- 
pointment, 37 

Death  of  appointee,  38 

Discretion  as  to  appointment,  37 

Duties,  36,  38-41 

EUgibUity,  37 

Errors,  correction  of,  36 

Liabilities,  41 

Master  appointed  by  court,  35 

Officer  appointed  by  court,  35 

Personal  conduct  of  sale,  39-40 

Qualification,  37 

Recommendation  of  parties,  38 

Removal,  38 

Report  of  facts  to  court,  36 

Representative  of  court,  36 

Security  required,  37,  38 

United  States  marshals,  37 


JUDICIAL  SALES  —  eontmtied. 
Persona  competent  to  purchase,  106- 

113 
Petition  for  sale,  see  Bill  of  eom- 

plaint 
Place  of  sale,  47,  63 
Pleading  — 

Bill  of  complaint,  13 

Petition  for  sale,  13 
Pledge,  equity  jurisdiction  to  order 

sale,  11 
Posthumous  children,  representation 

of,  22 
Postponement  of  sale,  5S-^,  63-66 
Price,  see  Purchase  money 
Proceedings,  publication  of  process, 

136 
Process,  service  by  publication,  136 
Property    acquired    by    purchaser, 

144-149 
Property  subject  to  sale  — 

Ability    of    owners    to    transfer, 
14-15 

Collateral  security,  15 

Corporate  property,  17 

Discretionary  power  of  court,  16 

Franchises,  16 

Good-wiU,  15 

Homestead,  land  in  excess  of,  10, 
14 

Homestead,  property  in  excess  of, 
14 

Intangible  property,  15 

Land^outside  state,  10 

Patent  rights,  15 

Personal  property,  14 

Real  property  generally,  14 

Trademarks,  15 

Trust  property,  15 
Publication  of  notice  of  sale,  56 
Publie  or  private  sale,  45 
Public  policy  as  affecting  sale  of 

corporate  property,  17 
Puffing  at  sale,  71 
Purchase  money  — . 

Abatement  for  deflcieney  in  quan- 
tity, 157 

Actions  for  recovery,  161 

Alternative  remedies,  161 

Cash  or  credit,  149 

Credits  and  aUowances,  152 

Deductions  for  incumbrances,  152 

Distribution  ,of  proceeds  of  sale, 
153 

Equity,  remedies  in,  161 
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JUDICIAL  SALES  —  continued. 
Purchase  money  —  continxied. 

Extension    of  time   of   payment, 
150 

Increase  for  excess  in  quantityi 
157 

Medium  of  payment,  149,  151 

Payee,  151 

Payment  and  distribution,  149 

Resale    on    purchaser's    default, 
167-175 

Security   required    of   purchaser, 
157 

Summary  proceedings  to  enforce 
payment,  16^167 

Terms  of  payment,  149 

Time  of  payment,  149 
Purchasers    (see   also    Conveyance; 
Purchase  money)  — 

Action  to  recover  possession,  129 

Adverse  possession, .  title  by,  116, 
126 

Appeal  from  order  of  sale,  114 
*    Appeal  from  order  setting  aside 
sale,  114 

Application   of  purchase   money, 
118 

Assignment  of  bid,  114 

Attorney  of  party,  111 

Award  in  condemnation  proceed- 
ings, right  to,  145,  148 

Beneficiaries,  109 

Bid   as   creating    inchoate   right, 
114 

Bona  fide  purchaser,  139 

Caveat  emptor,  119 

Confirmation  as  completing  title, 
129 

Confirmation  as  perfecting  title, 
116 

Control  of  court  over,  114 

Cotenants'  right  to  purchase,  107 

Covenants,  liability  for,  118 

Crops,  right  to,  145 

Curing  defects  in  title,  127 

Decrease  of  value  after  confirma- 
tion, 117 

Defective  title,  92 

Deficiency  in  quantity,  121 

Destruction   of   property   before 
confirmation,  93 

Ejectment  by,  129 

Fiduciaries,  109 

Fixtures,  right  to,  138 

Forcible  entry  and  detainer  pro- 
ceedings, 143 


JUDICIAL  SALES  —  continued. 
Purchasers  —  continued. 

Good  title,  right  to,  119-128 
Husband  as  purchaser  of  wife's 

property,  107 
Increase  of  value  after  confirma- 
tion, lie-117 
Judge  ordering  sale,  107 
Leasehold  property,  liability  for 

rent,  118 
Leave  to  bid  as  essential,  106 
Liabilities  assumed,  118 
Liabilities  generally,  113-119 
Liability  for  price,  155-161 
Liability  under  void  sale,  92 
Mandamus  to  enforce  rights,  143 
Marketable  title,  right  to,  121 
Minerals,  right  to,  145 
Misconduct  as  ground  for  setting 

aside  sale,  100 
Mortgagee  as  purchaser,  107 
Notice  of  proceedings  after  sale, 

114 
Officer  conducting  sale,  108 
Orders    binding    on    purchasers, 

113-114 
Parties  to  proceeding,  113 
Partners'  right  to  purchase  p«urt- 

nership  property,  107 
Persons   competent    to    purchase, 

106-113 
Pledgee  as  purchaser,  107 
Possession,  right  before  confirma- 
tion, 115 
Property  acquired  by,  144-149 
Purchase  money,  liability  for,  116 
Refusal  to  complete  sale,  92 
Reimbursement   on    setting   aside 

sale,  104 
Release  by  setting  aside  sale,  103 
Release  from  bid,  159 
Relief  as  to  defective  title,  123 
Remedies  against  purchaser,  161 
Remedies  to  enforce  rights,  142- 

144 
Rents  and  profits,  right  to,  146 
Retraction  of  bid,  155 
Rights    and    liabilities    generally, 

113-119 
Rights  and   liabilities   on   resale, 

173 
Security    required    for    purchase 

money,  157 
Solicitor  of  party,  lU 
Suund   property   and   title,   right 

to,  119-128 
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JUDICIAL  SALES  —  continued. 

Purchasers  —  continued. 

Status  before  confirmatioiiy  115 
Subrogation  to   creditors'   rights^ 

105 
Ta^es,  liability  for,  118 
Time  to  examine  title,  122 
Title  acquired,  136-144 
Title,  relief  in  case  of  defects,  123 
Title,  time  to  examine,  122 
Warranty  of  title,  121 
Wife  as  purchaser  of  husband's 

property,  107 
Writ  of  assistance  to  obtain  pos- 
session, 143 

Quasi-public    corporation,    judicial 
sale  of  property  of,  17 

Ratification  of  void  sale,  17 

Receivers  appointed  to  sell  proper- 
ty, H 

Recitals  in  deed  to  purchaser,  135 

Redemption  from  sale,  141 

Reimbursement  of  purchaser  on  set- 
ting aside  sale,  104 

Release  from  bid,  159 

Remainderman,    representation    of, 
21 

Remedies  against  purchaser,  161 

Remedies  of  purchaser,  142-144 

Remedy  at  law,  see  Jurisdiction  to 
sell 

Rent,  liability  of  purchaser  of  lease- 
hold, 118 

Rents  and  profits,  purchaser's  right 
to,  146 

Report  of  sale  (see  also  Confirma- 
tion of  sale)  — 
Failure  to  make  report,  78 
Matters  reported,  77-78 
Modification,  78-79 
Necessity,  77 

Representation,  doctrine  of,  20 

Resale  — 

Conduct  of  sale,  172 
Confirmation  of  original  sale,  169 
Default  of  purchaser,  168 
Deficiency  chargeable  against  pur- 
chaser, 168 
Order  of  sale,  170 
Original    purchaser's    rights   and 

liabilities,  173 
Proceedings,  170 
Terms  of  sale,  172 

Rescission,  see  Setting  aside  sale 

Reserved  price  on  sale,  71 

Retraction  of  bid,  155 


JUDICIAL  SALES    -continued. 
Reversal  of  decree  of  sale,  27 
Sale  (see  also  Conduct  of  Sale;  Con- 
£[rpaation    of    sale;    Decree    or 
order  of  sale;  Persons  author- 
ized to  sell;   Property  subject 
to  sale)  — 
Definition,  6 

Fraud  as  vitiating  sale,  84 
Interests  affected  by,  137 
Liens  divested  by,  138-139 
Void  for  want  of  jurisdiction,  7 
Security     required     for     purchase 

money,  157 
Setting  aside  sale  (see  also  Resale) 
Accident  as  ground,  100 
Advance  bids,  72-75 
Application  for  relief,  102 
Collusion  as  ground,  100 
Conclusiveness  of  order  of  confir- 
mation, 99 
Confirmation  as  precluding  relief, 

99 
Estoppel  of  owner,  101 
Fraud  as  ground,  100 
Grounds  for  setting  aside,  100 
Inadequacy  of  price,  95 
Increase  of  market  value,  100 
Minerals  discovered  after  sale,  100 
Misconduct     of     purchaser     as 

ground,  100 
Mistake  as  ground,  100 
Nonpayment  of  purchase  money, 

161 
Procedure,  102 
Purchaser  released  from  liability, 

103 
Reimbursement  of  purchaser,  104 
Relief  on  annulment,  103 
Restoring  status  quo,  103 
Subrogation     of     purchaser     to 

creditors'  rights,  105 
Terms  and  conditions,  104 
Situs  of  property,  land  in  two  coun- 
ties, 10 
Solicitor  of  party  as  purchaser.  111 
Statute  of  frauds  — 
Applicability  to  contract  of  sale, 

76 
Confirmation  as  taking  sale  out 
of  statute,  83 
Statutes  — 

Compulsory'  sale  of  property  au- 
thorized, 9 
Curative  acts,  9,  32 
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JUDICIAL  SALES  —  continued. 

Statutes  —  continued. 
Strict  construction  of  authority  to 

order  sales,  13 
Trustees    discharged    by    special 
act,  8 

Stifling  bids,  68 

Subject  matter  of  sale,  see  Prop- 
erty subject  to  sale 

Subrogation  of  purchaser  to  credit- 
ors' rights,  105 

Summary  proceedings  to  enforce 
payment  of  purchase  money,  163- 
167 

Surprise,  refusal  of  confirmation,  89 

Taxes,  purchaser's  liability,  118 

Terms  of  sale,  51-^3 

Time  of  sale,  46 

Title  of  purchaser,  see  Purchasers 

Trademarks  as  subject  to  judicial 
sale,  15 

Trusts  — 
Discharge  of  trustees  by  special 

statute,  8 
Fraudulent    trust,    sale    of   trust 

property,  12 
Judicial  sale  of  trust  property,  15 

United  States  courts  — 

Execution  of  decree  of  sale,  37 
Jurisdiction  to  order  sale,  9 

Vacating  sale,  see  Setting  aside  sale 

Void  sale  — 

Effect  of  confirmation,  84    ' 
Liability  of  purchaser,  92 

Weather  conditions  at  time  of  sale, 
95 

Who  may  make  sale,  see  Persons  au- 
thorized to  sell 

JUKY  — 

Accessory  as  affected  by  bias  against 

principal,  269 
Affinity  — 

Bias  inferred,  256 

Definition,  259 

Gj'ound   of   challenge   for   cause, 
257 
Age,  225 
Agreements,    see    Waiver    of    jury 

trial 
Aliens  — 

Challenge  for  cause,  257 

Disqualification  to  serve  as  jurors, 
225 

Effect  of  drawing  alien  on  jury, 
225-226 


JURY  —  continued. 
Anarchy,     prejudice     against     a» 

ground  of  challenge,  263 
Appeals  — 

Entry  of  judgment  by  appellate 
court  as  denial  of  jury  trial,  207 

Jury  trial  on  appeal  as  securing 
right,  209 

Rulings  on  challenges,  288-293 
Array,  challenge  to,  239-241 
Attorneys  at  law  (see  also  Interest 
as  ground  of  challenge)  — 

Exemption  from  jury  duty,  229 

Jury  trial  in  disbarment  proceed- 
ings, 204 
Bailiffs    as   competent    to    summon 

jurors,  233 
Bankruptcy  proceedings,  jury  trial 

in,  206 
Bias  — 

Accessory    as    affected    by    bias 
against  principal,  269 

Actual  bias  defined,  261 

Affinity  as  supporting  inference, 
256 

Anarchy,  prejudice  against,  263 

Capital       punishment,      scruples 
against,  271-273 

Challenge  to  array  for  bias,  240 

Communism,     prejudice     against, 
263 

Consanguinity  as  supporting  in- 
ference, 256 

Crime  as  object  of  bias,  263 

Definition,  261 

Evidence     required     to     remove 
prejudice  or  bias,  267 

Ground  of  challenge,  261 

Elnowledge  of  facts  as  disquali- 
fying, 271 

Labor  unions  as  object  of  bias,  268 

Opinion  as  synonymous,  261 

Particular  occupations  as  object 
of  prejudice,  268 

Preconceived  opinions,  263-266 

Prejudice  against  crime,  263 

Prejudice  as  synonymous,  261 

Race  prejudice,  270 

Religious  prejudice,  270 

Socialism,  prejudice  against,  263 

Summoning  officer,  bias  of,  233 

Sympathy  for  men  in  particular 
occupations,  268 

Theory  of  disqualification,  262 
Business  relationship  as  ground  of 

challenge,  276 
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JURY  —  continued. 
Bystanders    (see    also    Summoning 
jurors)  — 

Demonstrations  as  coercing  jury, 
297 
Capacity  of  jurors  — 

Age,  225 

Alienage,  225 

Citizenship,  225 

Defective  sight,  225 

Knowledge  of  English  language, 
225,  226 

Lessee  as  property  holder,  227 

Mental  defects,  225 

Moral  character,  225 

Ownership  of  prop^ty  as  requi- 
site, 227 

Physical  infirmities,  225 

Property  qualifications,  227 

Purpose     of     statutory     require- 
ments, 224-225 

Residence  in  vicinity,  228 

Right  to  vote,  225 

Taxpayers,  227 

Verdict  as  vitiated  by  disqualifica- 
tion of  juror,  227 
Capital  cases,  rule  as  to  separation 

of  jury,  311 
Capital         punishment,        scruples 

against,  as  ground  of  challenge, 

271-273 
Challenge,  see  Challenge  for  cause; 

Challenge  to  array;  Challenge  to 

polls;      Peremptory     challenges; 

Trial  of  challenges 
Challenge  for  cause  (^ee  also  Bias; 
Interest  as  ground  of  challenge; 
Trial  of  challenges)  — 

Accessory    as    affected    by    bias 
against  principal,  269 

Admitted  facts,  effect  determined 
by  court,  255 

Affinity,  256,  257,  259 

Alienage,  257 

Blood  relationship,  259 

Business  relations,  276 

Capital       punishment,       scruples 
against,  271-273 

Challenge  to  the  favor,  255 

Church  membership,  275 

Classification     of    grounds,    254, 
256-257 

Common-law  rule,  254 

Consanguinity,  256,  257,  259 

Contractual  relationship,  276 

Conviction  of  felony,  256 


JURY  —  continued. 

Challenge  for  cause  —  continued. 

Court  to  try  challenges  for  princi- 
pal cause,  255 

Denial  of  challenge  as  prejudicial, 
277 

Disputed  facts,  determination  by 
triers,  255 

Enumeration  of  g^unds  not  ex- 
clusive of  others,  257 

Erroneous  rulings  on  challenges, 
288-293 

Evidence  required  to  remove  prej- 
udice or  bias,  267 

Failure    to    examine    jurors    as 
waiver,  284 

False  answers  by  juror,  285 

Former  service  as  grand  or  petit 
juror,  257 

Grounds  for  challenge,  254 

Ignorance  of  language  of  court 
proceedings,  256 

Inhabitancy  of  county,  278 

Insurance   company,   interest   in, 
276 

Interest,  273-279 

Interest   in    indemnity    insurance 
company,  276 

Kjiowledge  of  facts,  271 

Masonic  affiliations,  275 

Membership  in  association  to  de- 
tect crime,  277 

Moral  deficiency,  256 

Nature  of  right,  256 

Opinions,  263-267 

Opinions  formed  by  jury,  267 

Passing  juror  as  waiver  of  right 
to  challenge,  285 

Physical  infirmities,  257 

Polygamy,  belief  in,  257 

Preconceived  opinions,  263-267 

Principal  cause,  255 

Prior  service  on  grand  or  petit 
jury,  260 

Propter  affectum,  255 

Propter  defectum,  255 

Proper  delictum,  255 

Propter  honoris  respectum,  254 

Province  of  court,  255 

Race  prejudice,  270 

Religious  perversion,  256-257 

Religious  prejudice,  270 

Review  of  rulings  on  challenges, 
288-293 

Taxpayer  of  county,  278 

Trial  of  challenge,  255,  279-284 
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JURY  —  continued. 

Challenge  for  cause  —  continued. 

Unknown     disqualification!     287- 
288 

Waiver  of  right  to  challengei  249, 
257-258,  284-288 
Challenge  to  array  — 

Absence  of  accused  during  trial, 
240 

Bias  as  ground,  240 

Irregularities   of  summoning  of- 
ficer, 240 

Partiality  as  ground,  240 
Challenge  to  polls  — 

Effect  of  challenge,  242 

Nature  of  right,  241 
Change   of   venue,   impairment   of 

right  to  jury  of  vicinage,  228 
Children,  jury  trial  in  ^spmmitment 

proceedings,  216 
Church   luembership  as  ground   of 

challoiige,  275 
Citizenship  of  jurors,  225 
Civil   causes,   right   to   peremptory 

challenges,  245 
Coercion  of  jury  — 

Common-law  rule,  297 

Conduct  of  spectators,  297 

Demonstrations  by  spectators,  297 

Judge,  acts  of  as  coercive,  298 

Modern  rule,  297 

Verdict   as  vitiated  by  coercion, 
297 
Common -law  actions,  right  to  jury 

trial  in,  21^216 
Common   law   as   test   of   constitu- 
tional right  to  jury  trial,  194 
Common -law  rule  as  to  number  of 

jurors,  221 
Communications  between  jurors  and 

officer,  295 
Communism,    prejudice    against    as 

gpround  of  challenge,  263 
Comparison  of  handwriting,  207 
Compensation  of  jurors,  326 
Competency,  see  Capacity  of  jurors 
Conduct,  see  Waiver  of  jury  trial 
Conduct   of  spectators  as  coercing 

jury,  297 
Consanguinity  — 

Bias  inferred,  256 

Definition,  259 

Ground   of   challenge  for   cause, 
257 
Consideration     for     agreement     to 

waive  jury  trial,  219 


JURY  — '  continued. 

Consolidated     actions,     peremptory 

challenges,  252 
Constitutional  law  (see  also  Ex  post 
facto     laws;     Bight     to     jury 
trial  — 
Number  of  jurors,  223 
Contempt  proceedings,  right  to  jury 

trial,  205 
Contractual  relationship  as  ground 

of  challenge,  276 
Conviction  of  felony  as  ground  of 

challenge  for  cause,  256 
Corporations,  stockholder  as  inter- 
ested in  suit  by  or  against  cor- 
poration, 274 
Counterclaim,  see  Set-off  and  coun- 
terclaim 
Court   (see  also  Province  of  court 
and  jury)  — 
Misconduct   in   impaneling   jury, 

238 
Peremptory   challenge   by   court, 

253 
Province  on  challenge  for  cause, 

255 
Rejection  of  jurors,  254 
Courts  martial,  right  to  jury  trial 

in,  204 
Credibility,  see  Witnesses,  183 
Criminal  law  (see  also  Discharge  of 
jurors)  — 
Consent  to  discharge  of  jury,  319 
Degree  of  crime  as  question   of 

fact,  189,  190 
Direction* of  verdict,  187 
Enlargement    of    jurisdiction    of 
justices  as  impairing  right  to 
jury  trial,  207-208 
Impaneling  jury,  presence  of  ac- 
cused, 238-239 
Indeterminate    sentence    imposed 

by  court,  207 
Jury  of  vicinage,  228 
Number    of    jurors    in    criminal 

cases,  222 
Pleading  guilty  before  justice  of 

the  peace,  208 
Police    courts    given    concurrent 
jurisdiction       with       superior 
courte,  208 
Power  of  state  to  reduce  number 

of  jurors,  223 
Proof  of  crime  beyond  reasonable 
doubt,  189 
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JURY  —  continued. 
Criminal  law — continued. 
Property  qualifications  of  jurors, 

227 
Bight  to  jury  trial  for  minor  of- 
fenses, 207 
Separation  of  jury,  309-311 
Verdict  received  in  absence  of  ac- 
cused, 320 
Waiver  of  jury  trial,  217,  219- 
220 
.  Waiver  of  requirement  of  twelve 

jurors,  222 
Custody  and  conduct  of  jury   (see 
also  Misconduct  of  jury;  Sepa- 
ration of  jury)  — 
Custodian,  325 
Exhibits  and  papers  taken  to  jury 

room,  300-303 
Keeping  jury  together,  294 
Oath    administered   to   ofScer  in 

charge  of  jury,  325 
Officer  charged  with  custody  of 

jury,  325 
Seclusion,  294 
Damages,  ascertainment  as  question 

of  law  or  fact,  191 
Defenses,   legal   defenses  in  equity 

as  triable  by  jury,  213 
Definitions  — 
Actual  bias,  261 
Affinity,  259 
Bias,  261 

Consanguinity,  259 
Jury,  181 
Jury  trial,  181 
Degree  of  crime  as  question  of  fact, 

190 
Deliberations  of  jury,  see  Duties  and 

deliberations  of  jury 
Demand   for   jury   as   essential   to 

right,  198 
Demonstrations    by    spectators    as 

coercing  jury,  297 
Demurrer  to  challenge  for  cause,  282 
Demurrer  to  evidence,  188 
Denial  of  trial  by  jury,  see  Right  to 

jury  trial 
Deputy  sheriffs  as  competent  to  sum- 
mon jurors,  223 
Direction  of  verdict,  185 
Disagreement  of  jury  as  ground  of 

discharge,  321,  322 
Discharge  of  jurors  — 
Acquittal  affected  by  unauthorized 
discharge,  320 
R.  C.  L  Vol-  XVI.— 76. 


JURY  —  continued. 
Discharge  of  jurors  —  continued. 

Consent   of   accused   in   criminal 
cases,  319 

Disagreement  as  ground  of  dis- 
charge, 322 

Discretion  of  court,  321 

Discrimination  as  ground  of  dis- 
charge, 321 

Power  to  discharge  before  verdict, 
319 

Retrial  of  accused,  319 

Sickness  of  juror  or  judge,  323 

Verdict  received  in  absence  of  ac- 
cused, 320 

Void    indictment    as    authorizing 
discharge,  320 

Withdrawal  of  jury,  319 
Discretionary    power    to    discharge 

jury,  321 
Disqualifications,    see    Capacity    of 

jurors 
District  of  Columbia,  right  to  jury 

trial  in,  203 
Divorce,  right  to  jury  trial,  204 
Drinking    intoxicating    liquors    as 

misconduct,  315-319 
Duress,  see  Coercion  of  jury 
Duties    and    deliberations    of    jury 
(see  also  Misconduct  of  jury; 
Separation  of  jury)  — 

Acting  on  personal  knowledge,  303 

Coercion  of  jury,  297 

Communications    between    jurors 
and  officer,  295 

Deliberations  generally,  294-297 

Exhibits  and  papers  taken  to  jury 
room,  300-303 

Experiments  by  jury,  299 

Foreman    as    presiding   over   de- 
liberations, 296 

Keeping  jury  together,  294 

Lot  as  means  of  arriving  at  ver- 
dict, 296 

Mode  of  arriving  at  verdict,  296 

Oath  as  prescribing  duty,  293 

Papers  taken  to  jury  room,  300- 
303 

Privacy  of  deliberations,  295 

Receiving  evidence  or  impressions 
out  of  court,  304r-305 

Sequestering  jury,  294 

Swearing  jury,  293 

Use  of    papers    and    exhibits  in 
jury-room,  302 
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JURY  —  continued. 
Duty  to  serve  on  jury,  see  Exemp- 
tion from  jury  duty 
Election  contests,  right  to  jury  trial, 

205 
Electors,  jurors  limited  to,  225 
Eminent  domain  proceedings,  right 

to  jury  trial,  205 
Employer  and  employee,  see  Inte- 
rest as  ground  of  challenge 
Equity  — 
Code  practice  as  affecting  right  to 

jury  trial,  211 
Conflict    of    legal    and    equitable 

rights  and  issues,  212-214 
Counterclaims  as  triable  by  jury, 

213 
Cross  actions  as  triable  by  jury, 

213 
Discretion   of   court    as   to   jury 

trial  of  questions  of  fact,  214 
Interpleader,  right  to  jury  trial, 

211 
Issues  triable  by  jury,  211 
Jury  trial  in  equity  cases,   con- 
stitutional   provision    not    ap- 
pUcable,  200-211 
Legal  defenses  as  triable  by  jury, 

213 
Legislative  aijfthority  to  alter  right 

to  jury  trial,  211 
Legislative  extension  of  jurisdic- 
tion to  equity  cases,  211 
Partition,  right  to  jury  trial  in, 

210 
Waiver  of  jury  trial  by  resort  to 
equity,  219  , 
Erroneous    rulings    on    challenges, 

288-293 
Essentials  of  right  to  jury  trial,  181 
Estoppel  as  question  of  law  or  fact, 

190 
Evidence  — 

Conclusions  from,  189 

Demurrer  to,  188 

Receiving  evidence  out  of  court, 

304-305 
Weight  of,  questions  of  fact,  183 
Exclusion   from   jury   service,   race 

prejudice,  229 
Exemption  from  jury  duty  — 
Attorneys  at  law,  229 
Constitutionality     of     exemption 

laws,  229 
Construction  of  exemption   laws, 
229 


JURY  —  continued. 

Exemption  from  jury  duty  —  eem- 
tinued. 
Firemen,  229 
Legislative   power   to    determine, 

229-230 
Militiamen,  229 
Nature  of  exemption,  230 
Physicians,  229 
Vested  right  in  exemption,  229 

Exhibits  taken  to  jury  room,  300- 
303 

Expenses  of  jurors,  326 

Experiments  by  jury,  299 

Ex  post  facto  laws,  diange  of  law  aa 
to  peremptory  challenges,  244 

False  answers  by  juror  on  examina- 
tion, 285 

Federal  courts,  see  United  States 
courts 

Federal  practice  as  to  peremptory 
challenges,  252 

Fees,  payment  as  prerequisite  of 
right  to  jury  trial,  199 

Felony,  conviction  as  ground  of 
challenge  for  cause,  25 

Findings  of  fact,  special  indings, 
207 

Firemen  as  exempt  from  jury  duty, 

*  229 

Force,  see  Coercion  of  jury 

Foreman  as  presiding  over  delibera- 
tions, 296 

Full  panel,  right  of  party  an  per- 
emptory challenge,  249 

Government,  jury  trial  of  claims 
against,  215 

Habeas  corpus,  jury  trial  in,  205- 
206 

Handwriting,  comparison  of,  207 

History  of  jury  trial,  182 

Homicide,  rule  as  to  separation  of 
jury,  311 

Husband  and  wife,  denial  of  jury 
trial  in  proceedings  for  abandon- 
ment, 207 

Hypothetical  opinions  as  ground  of 
challenge,  265 

Hypothetical  questions  on  trial  of 
challenges,  281 

Illness  of  juror  as  ground  of  dis- 
charging jury,  323 

Impairment  of  right   to  jury  trial 
(see  also  Right  to  jury  trial)  — 
Removal  of  (Usabilities  of  juries, 
207 
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JURY  —  continued. 
Impaneling  jury  (see  also  Swearing 
jury;  Voir  dire  examination)  — 

Bias  as  ground  of  challenge  to  ar- 
ray, 240 

Challenge  to  array,  239-241 

Challenge  to  polls,  241 

Errors,  effect  of,  238 

Full  panel,  necessity,  238 

Grounds   of   challenge   to   array, 
240 

Misconduct  of  court  as  ground  for 
exception,  238 

Mixed  jury,  242 

Negro  as  entitled  to  negroes  on 
jury,  242 

Order  of  calling  names,  238 

Partiality  as  ground  of  challenge 
to  array,  240 

Presence  of  accused,  238-239 

Race  distinctions,  242 

United  States  courts  as  following 
state  practice,  238 
Impressions  as  ground  of  challenge, 

265 
Impressions  received  by  juror  out 

of  court,  304-305 
Indeterminate  sentence  imposed  by 

court,  207 
Infants,  jury  trial  in  commitment 

proceedings,  205 
Inferences,  right  of  jury  to  draw, 

186 
Inhabitant  as  juror  in  action  against 

county,  278 
Injunction,  jury  trial  in  action  to 

restrain  nuisanee  and  for  damages, 

210 
Insanity  — 

Disqualification  of  juror,  225 

Jury  trial  on  adjudication  of  is- 
sues, 205 
Interest  as  ground  of  challenge  — 

Attorney  and  client,  274 

Contractual  relationship  to  party, 
276 

Employer  and  ^nployee,  273 

Government     ofiTicers     and     em- 
ployees, 274 

Inhabitancy  of  county,  278 

Landlord  and  tenant,  274 

Master  and  servant,  273 

Membership  in  lodges  or  churches, 
275 

Rule  stated,  273 

Stockholder  in  corporation,  273 

Taxpayer  of  county,  278 


JURY  —  continued. 
Interpleader,  right  to  jury  trial,  211 
Intoxicants,  use  of  as  misconduct, 

315-319 
Irregularities  in  selection  of  jurors, 

effect,  234 
Irregrulftrity   in   summoning  jurors, 

231 
Joinder  in  peremptory  challenges  by 

joint  defendants,  251 
Judge  — 

Acts  coercing  jury,  298 

Illness  as  ground  of  discharging 
jury,  323 
Judgment  on  special  findings,  207 
Jury  trial  — 

Contempt  proceedings,  205 

Election  contests,  205 

Eminent  domain  proceedings,  205 
Justices  of  the  peace  — 

Enlargement  of  jurisdiction  as  im- 
pairing right  to  trial  by  jury, 
207-208 

Number  of  jurors  in  justices' 
courts,  223 

Permitting  plea  of  guilty  as  im- 
pairing right  to  jury  trial,  208 

Right  to  jury  trial  for  minor  of- 
fenses, 207 

Vagrants,   jury  trial  in   commit- 
ment proceedings,  216 
Elnowledge  of  facts  as  disqualifying 

juror,  271 
Landlord  and  tenant,  see  Interest  as 

ground  of  challenge,  274 
Language  — 

Juror's  ignorance  of  language  of 
court  proceedings,  256 

Jurors  required  to  know  English, 
225,  226 
Law  and  fact,  see  Province  of  court 

and  jury 
Legal  defenses  in  equity  as  triable 

by  jury,  213 
Legislative  authority  to  alter  right 

to  jury  trial,  211 
Legislative  control  over  number  of 

jurors,  224 
Lessee  as  having  property  qualifi- 
cation required  of  jurors,  227 
Live  stock  killed  by  railroad,  ap- 
praisers to  fix  value  as  denial  of 

jur>'  trial,  207 
Lot  as  means  of  arriving  at  verdict, 

296 
Mandamus,  right  to  jury  trial,  204 
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JURY  —  continued, 
Masonie    affiliation    as    gronnd    of 

challenge,  275 
Master  and  servant,  see  Interest  as 

ground  of  challenge 
Membership  in  association  to  detect 

crime  as  ground  of  challenge,  277 
Mental  defects  as  disqualifying  jur- 
ors, 225 
Mileage  of  jurors,  326 
Militiamen    as    exempt    from    jury 

duty,  229 
Minor  offenses,  right  to  jury  trial, 

207 
Misconduct  of  court  in  impaneling 

jury,  238 
Misconduct  of  jury  — 

Acts      constituting      misconduct, 
313-319 

False   answers   on   voir  dire  ex- 
amination, 247 

Intoxicants,  use  of,  315-319 

Verdict  as  vitiated  by  misconduct, 
312 
Misconduct    of    summoning    officer, 

233 
Mode  of  reaching  verdict,  296 
Moral  character  of  jurors,  225 
Moral  deficiency  as  ground  for  chal- 
lenge for  cause,  256 
Municipal  corporations  — 

Jury  trial  in  proceedings  for  vio- 
lation of  ordinance,  208 

Bight  of  municipality  to  jury  trial, 
194 
Murder,   rule   as   to   separation   of 

jury,  311 
Negligence  as  question  of  fact,  189 
Negroes  — 

Exclusion  from  jury  service,  243 

Right  to  jury  of  negroes,  242 
Nonsuit,  authority  to  direct,  188 
Nuisances,  jury  trial  in  action  for 

damages  and  injunction,  210 
Number  of  jurors  — 

Civil  cases,  223 

Common-law  rule,  221 

Constitutional  provisions,  223 

Criminal  cases,  222 

Curing  defect  in  number,  221 

Justices'  courts,  223 

Legislative  control  over,  224 

Power  of  state  to  reduce  number 
in  criminal  cases,  223 

Record  to  show  number,  221 


JURY  —  continued. ' 
Number  of  jurors  —  continued. 
Statutory    modification    of    com- 
mon-law rule,  222 
Statutory  provisions,  224 
Twelve  men  as  constituting  legal 

jury,  221 
Variation  of  number  by  consent, 

222 
Verdict  as  affected  by  more  or  less 

than  required  number,  221 
Waiver  of  requirement  of  twelve 

jurors,  222 
Waiver  of  trial   by  common-law 
jury  in  civil  cases,  223 
Number  of  peremptory  challenges, 

247-248 
Oath,  see  Swearing  jury 
Opinions  — 
Bias  as  synonymous,  261 
Fixity  of  opinion  in  general,  266 
Hypothetical  opinions,  265 
Impressions,  265 
Newspaper  accounts  as  basis  of 

opinions,  265 
Preconceived   opinions,   263,   265 
Ordinances,  jury  trial  in  proceedings 

for  violation  of,  208 
Origin  of  jury  trial,  182 
Papers   taken   to  jury  room,   300- 

303 
Pardon,  nonperformance  of  condi- 
tion  as  question  of  law  or  fact,  191 
Partiality  on  ground  of  challenge  to 

array,  240 
Partition,  right  to  jury  trial,  210 
Passing  juror  as  waiver  of  right  to 

challenge,  285 
Peremptory  challenges  — 
Abrogation  of  right  as  affecting 

pending  causes,  244 
Absolute  character  of  right,  243 
Acceptance  of   juror  as  baoring 

right  to  challenge,  250 
Challenge  by  court,  253 
Change  of  law  as  affecting  pend- 
ing causes,  244 
Civil  causes,  245 
Consolidated  actions,  252 
Courts  to  which  right  applies,  245 
Denial  of  right,  what  constitutes, 

253 
Examination  of  juror  as  to  bias 

as  defeating  right,  250 
Federal  practice,  245,  252 
Full  panel,  right  to,  249 
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JURY  —  continued. 
Peremptory  challenges  —  continued. 
Government   as   entitled   to   per- 
emptory challenges,  245 
Grantiiig  or  withholding  as  mat- 
ter of  procedure,  244 
Joinder  in  challenge  by  joint  de- 
fendants, necessity,  251 
Joint  defendants  as  affecting  num- 
ber of  challenges  by  state,  251 
Joint  indictment  or  joint  parties, 

250-252 
Manner  of  exercising  right,  249 
Nature  of  right,  243 
Number  of  challenges,  247-248 
Number  of  challenges  in  case  of 

several  defendants,  245 
Number  of  challenges  in  case  of 

several  parties,  250-252 
Number  regulated  by  statute,  251 
Opportunity  to  exercise  right,  253 
Order  of  exercise  of  right,  249 
Origin  of  right,  243 
Panel  depleted  before  challenges 

exhausted,  249 
Proceedings   to   which   right   ap- 
plies, 245 
Right  as  to  swearing  jury,  250 
Rulings  by  court,  248 
Separate  challenges  by  joint  par- 
ties, 250-263 
Voir  dire  examination,  246-247 
Waiver  of  objections  on  challenge 

for  cause,  249 
Waiver  of  right,  250,  253 
Personal  knowledge  of  jurors,  right 

to  act  on,  303 
Philippine    Islands,    right   to    jury 

trial  in,  204 
Phvsical  infirmities  of  jurors,  225, 

227 
Physicians    as    exempt    from    jury 

duty,  229 
Police  courts,  see  Criminal  law 
Polygamy   as   ground  of  challenge 

for  cause,  257 
Poor  persons,  jury  trial  in  settle- 
ment proceedings,  205 
Porto  Rico,  right  to  jury  trial  in, 

204 
Prejudice  and  bias  as  synonymous, 

261 
Preliminary  issues,  trial  of,  207 
Presumption  as  to  waiver  of  jury 
trial,  217,  219 


JURY  —  continued. 
Prior  service  as  ground  of  challenge 

for  cause,  260 
Privacy  of  deliberations,  295 
Probable  cause  as  question  of  fact, 

190 
Probate  proceedings,  right  to  jury 

trial,  205 
Property    qualifications    of    jurors, 

227 
Propter  affectum,  defectum,  etc.,  see 

Challenges  for  cause 
Province  of  court  and  jury  — 

Breach  of  parol,  191 

Civil  cases,  189 

Conclusions  from  evidence,  189 

Construction  of  writings,  184 
^  Credibility  of  witnesses,  183 

Criminal  cases,  189 

Damages,  ascertainment  of,  191 

Default  judgments,  ascertainment 
of  damages,  191 

Degree  of  crime,  189,  190 

Demurrer  to  evidehce,  188 

Direction  of  verdict,  185 

Estoppel,  190 

Estoppel  in  pais,  190 

Facts  to  be  determined  by  jury, 
183 

Fixing  punishment,  190 

Inferences  from  facts  proved,  186 

Invasion  of  province  of  jury,  186 

Judge    sitting    as   substitute   for 
jury,  184 

Law  stated  by  court,  183 

Negligence   as   question   of   fact, 
189 

Nonsuit,  authority  to  direct,  188 

Probable  cause,  190 

Proof  of  crime  beyond  reasonable 
doubt,  189 

Statutory  provisions,  184 

Violation  of  conditional  pardon, 
191 

Weight  of  evidence,  183 

Written  instruments,  construction 

of,  184 

Qualifications,  see  Capacity  of  jurors 

Questions  of  law  and  fact  (see  also 

Province  of  court  and  jury)  — 

Trial  of  challenges,  282 
Quo  warranto,  jury  trial,  206 
Race  prejudice  — 

Distinctions  in   impaneling  jury, 
242 
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JURY  —  continued. 
Race  prejudice  —  continued. 

Exclusion  from  jury  service,  229 

Ground  of  challenge,  270 
Railroads,  injuries  to  stock,  apprais- 
ers to  fix  value  as  denial  of  jury 

trial,  207 
Record  — 

Number  of  jurors  to   be  shown 
by,  221 

Swearing  of  jury,  293 
Relationship,  see  Affinity;  Consan- 
guinity 
Religious  perversion  as  ground  of 

challenge  for  cause,  256-257 
Religious   prejudice   as   ground   of 

challenge,  270 
Residence  of  jurors,  228 
Review  of  rulings  on  challenges,  288- 

293 
Right  to  jury  trial  (see  also  Waiver 
of  jury  trial)  — 

Abandonment  of  wife  by  husband, 
207 

Admiralty 'cases,  195 

Appeal,  allowance  of  jury  trial 
on,  209 

Attorneys,    disbarment    proceed- 
ings, 204 

Bankruptcy  proceedings,  206 

Changing  law  as  to  selection  of 
jurors,  197 

Children,     commitment     proceed- 
ings, 216 

Claims   against  government,   215 

Code  practice,  211 

Common-law     actions     generally, 
214-216 

Common  law  as  test  of  constitu- 
tional right,  194 

Comparison  of  handwriting,  207 

Conflict    of    legal    and    equitable 
rights  and  issues,  212-214 

Constitutional     provisions,     192- 
194 

Corporations,  proceedings  for  re- 
moval of  members,  204 

Counterclaims,  213 

Courts  martial,  204 

Cross  actions,  213 

Demand  for  jury,  193,  198 

Denial,  appraisers  fixing  value  of 
stock  killed  by  railroad,  207 

Denial  of  right,  eiitry  of  judgment 
by  appellate  court,  207 


JURY  —  continued. 
Right  to  jury  trial  —  continued. 
Discretion  as  to  time  of  allow- 
ance, 193 
District  of  Columbia,  203 
Divorce  eases,  204 
Equitable    defenses   in    legal   ac- 
tions, 213 
Equity  cases,  193-194,  209-214 
Federal  guaranty  of  right,  200 
Foreign  territory  of  United  States, 

203 
Habeas  corpus  proceedings,  205- 

206 
Indeterminate    sentence    imposed 

by  court,  207 
Infants,  commitment  of,  205 
Insanity  proceedings,  205 
Interpleader,  211 
Inviolability  of  right,  196 
Issues  of  fact  in  common-law  ac- 
tions, 215 
Justices  of  the  peace,  enlargement 
of    jurisdiction    as    impairing 
right  to  trial  by  jury,  207-208 
Justices  of  the  peace,  trial  of  mi- 
nor offenses,  207 
Law  cases  generally,  214-216 
Legal  rights  in  courts  of  equity, 

196 
Legislative     authority     to     alter 

right,  211 
Legislative  power  to  deny,  197 
Mandamus  proceedings,  204 
Minor  offenses,  207 
Municipal  corporations  as  within 

constitutional  guaranty,  194 
Municipal  ordinance,  prosecutions 

for  violation  of,  208 
New  rights  created  by  statute,  197 
Particular  regulations  and  restric- 
tions, 198 
Partition  cases,  210 
Paupers,  settlement  of,  205 
Payment  of  fees  as  prerequisite  of 

right,  199 
Philippine  Islands,  204 
Porto  Rico,  204 
Preliminary  issues  in  advance  of 

other  issues,  207 
Probate  proceedings,  205 
Quo  warranto  proceedings,  206 
Removal  of  disabilities  as  impair- 
ing right,  207 
Restrictions  on  right,  198 
Seizure  under  impost  laws,  195 
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JURY  —  continued. 
Right  to  jury  trial  —  continued. 

Seventh    amendment    of    federal 
constitution,  201-203 

Special  findings,  entry  of  judg- 
ment on,  207 

Special  statutory  proceedings,  215, 
216 

Statutes  relating  to  right,  207 

Statutory  causes  of  action,  197 

Statutory  proceedings,  215,  216 

Summary  proceedings,  216 

Time  of  allowance,  193 

Torrens   law,  proceedings  under, 
204 

Vagrants,  commitment  of,  216 

Will  contests,  205 
Rulings  on  challenges,  review,  288- 

293 
Seclusion  of  jury,  294 
Selection  of  jurors  (see  also  Capac- 
ity    of     jurors,      Summoning 
jurors)  — 

Commissioners  to  mak0  selection, 
236 

Irr^ularities,  effect,  234 

Judicial   or   ministerial   function, 
234 

L^^lative  control  over  mode  of 
selection,  234 

Mode  of  selection,  234 

Qualifications   prescribed   as   test 
of  selection,  235 

Special  juries,  237 

Statutory  provisions  aa  directory, 
234 

Struck  jury,  237 

Test  of  selection,  235 

Time  of  selection,  236 
Separate  challenges  bv  separate  de- 
fendants, 250-253 
Separation  of  jury  — 

Capital  cases,  311 

Criminal  cases  generally,  309-311 

Harmless  separations,  307-309 

Homicide  cases,  311 

Meaning  of  'separation,  306 

Modification  of  common-law  rule, 
307-309 

Reason  for  j^ohibition,  306 

Rule  stated,  305 
Set-off  and  counterclaim,  jury  trial 

of  counterclaim  in  equity,  213 
Sheriffs,  duty  to  summon  jurors,  233 
Sickness  of  juror  or  judge  as  ground 

t)f  discharging  jury,  323 


JURY  —  continued. 

Sight   as   essential   qualification    of 

juror,  225 
Socialism,     prejudice     against     as 

ground  of  challenge,  263 
Special  findings  by  jury,  207 
Special  jury,  237 
Special  statutory  proceedings,  right 

to  jury  trial,  215^  216 
Special  venire,  231 
Spectators,    demonstrations    as    co- 
ercing jury,  297 
Statutory  proceedings,  right  to  jury 

trial,  215,  216 
Stipulations,   see    Waiver   of   jury 

trial 
Stock   killing   cases,   appraisers   to 

fix  value  9fA  denial  of  jury  trial, 

207 
Struck  jury,  237 
Summary  proceedings,  right  to  jury 

trial,  216 
Summoning  jurors  (see  also  Impan- 
eling jury)  — 

Bailiffs  as  competent  to  summon 
jurors,  233 

Bias  of  summoning  officer,  233 

Bystanders  summoned  to  complete 
panel,  231-232 

Common-law  method,  230 

Deputy  sheriffs  as  competent  to 
summon  jurors,  233 

Exceeding   required   number,   ef- 
fect, 230 

Impartiality    of    summoning    of- 
ficer, 233 

Inherent  power  of  court,  234 

Irregularities,  effect,  231 

Misconduct  of  summoning  officer, 
233 

Special  venire,  231 

Statutory  provisions  as  directory, 
230 
Supersedeas,  entry  of  judgment  by 

appellate    court    on    supersedeas 

bond  as  denial  of  jury  trial,  207 
Swearing  jury  (see  also  Impaneling 
jury)  — 

Oath  as  prescribing  duty,  293 

Oath  defectively  administered,  293 

Objections  to  form  of  oath,  293- 
294 

Form  of  oath,  293 

Record  required  to  show  fact,  293 
Taxpayer  as  juror  in  action  against 

county,  278 
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JURY  —  continued. 

Taxpayers,  qualifications  of  jurors, 

227 
Testimony   of  juror  as  to  compe- 
tency, 283 
Transient    opinions    as    ground    of 

challenge,  265 
Trial- 
Direction  of  verdict  in  civil  cases, 

185 
Direction  of  verdict  in  criminal 
cases,  187 
Trial  of  challenges  — 
Demurrer  to  challenge,  282 
Form  of  interrogation,  281 
Hypothetical  questions,  281 
Issue  of  law  on  demurrer,  282 
Questions  of  law  tfnd  fact,  282 
Scope  of  inquiry,  281 
Testimony  of  juror  as  to  compe- 
tency, 283 
Voir  du^  examination,  279 
Triers,  see  Challenges  for  cause 
Unanimity  of  verdict,  221 
Undue   influence,    see    Coercion    of 

jury 
United  States  courts  — 
Following   state   practice  in   im- 
paneling jury,  238 
Practice  as   to   peremptory  chal- 
lenges, 245,  252 
Right  to  jury  trial  in,  200 
Unknown  disqualification  of  juror, 

effect,  287-288 
Vagrants,  jury  trial  in  commitment 

proceedings,  216 
Venire,  see  Summoning  jurors 
Verdict  — 

Coercion  as  vitiating  verdict,  297 
Direction  of,  185 
Disqualification  of  juror  as  vitiat- 
ing verdict,  227 
Misconduct   of  jury  as  vitiating 

verdict,  312 
Mode  of  reaching,  296 
Receiving   verdict  in   absence   of 

accused,  320 
Unanimity,  221 
Vested  rights,  exemption  from  jury 

duty,  229 
Vicinage,  right  to  jury  of,  228 
Voir  dire  examination  — 
Duty  of  jury  to  answer  questions, 

247 
False  answers  by  juror,  247,  285 
Limits  of  right,  247 


JURY  —  continued. 

Voir  dire  examination  —  continued. 

Object  of  examination,  246 

Right  to  examine,  246 

Trial  of  challenge  for  cause,  279 
Voters,  jurors  limited  to,  225 
Waiver   (see  also  Waiver  of  jury 
trial)  — 

Peremptory  challenge  as  waiving 
exceptions  taken  to  juror  for 
cause,  249 

Right  to  challenge  for  cause,  284- 
288 

Right  to  peremptory  challenges, 
253 

Right   to   peremptory   challenges 
as  subject  to  waiver,  250 
Waiver  of  jury  trial  — 

Acts  constituting  waiver,  218 

Authority  of  court  to  ignore  waiv- 
er, 218 

Conduct  as  waiver,  218 

Consideration  for  agreement  to 
waive,  219 

Criminal  cases,  219-220 

Modes  of  waiver,  217 

Objections  to  mode  of  waiver,  217 

Oral  waiver,  217-218 

Participating  in  trial  without  ob- 
jection, 219 

Presumption  against  waiver,  217 

Presumption  of  waiver,  219 

Resort  to  court  of  equity,  219 

Right  to  waive  trial  by  jury,  217 

Stipulations  of  waiver,  218 

What  constitutes  waiver,  218 

Withdrawal   from   stipulation   of 
waiver,  218 
Will  contests,  right  to  jury  trial,  205 
Withdrawal  of  jury,  power  of  court, 

319 
Witnesses,  credibility  as  question  for 

jury,  183 
Written    instruments,    construction 
as  question  for  court,  184 

§ 

JUSTICES  OF  THE  PEACE  — 

AboHtion  of  office,  331 

Action  on  judgm«|t,  396 

Actions,  see  Liabilities 

Adjournment  — 
Entry  on  docket,  365 
Power  to  adjourn  cause,  377 

Affidavit  insufficient  to  support 
ceeding,  liability  of  jvstioe,  346 
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JUSTICES     OF    THE     PEACE  — 

continued. 
Affidavit  of  good  faith  on  appfel, 

403 
Affinity  as  disqualification,  366 
Amendment  of  pleadings,  376 
Amendments  on  appeal,  406 
Amount  in  controversy  — 

Attachment  cases,  360 

Attorney's  fees  as  part  of  debt, 
358 

Combining  causes  of  action  to  in- 
crease amount,  358 

Counterclaim,  360 

Garnishment  cases,  360 

Interest,  remission  of,  359 

Jurisdiction  as  affected  by,  357 

Remission  of  part  of  claim,  359 

Replevin  cases,  360 

Set-off,  360 

Splitting  cause  of  action  to  re- 
duce amount,  358 
Appeals  — 

Affidavit  of  good  faith,  403 

Amendments  on  appeal,  406 

Bond,  404 

Effect  of  appeal,  405 

Judgment  on  appeal,  407 

Jurisdiction    of    appellate    court, 
402 

Liability  for  wrongful  refusal,  344 

Notice  of  appeal,  403 

Statutory  regulation,  401 

Trial  de  novo,  406 

Undertaking,  404 

Waiver  of  defects  in  original  sum- 
mons, 368 
Appearances  — 

One  hour  allowed  for  appearance 
of  defendant,  369 

Time  allowed  after  return  of  sum- 
mons, 364-365 

Time  for,  stated  in  summons,  371 
Appointment  or  election  — 

EligibiUty,  334 

Holding  in(;ompatible  offices,  334 

Infants  as  eligible,  334 

Mode  of  selection  generally,  333 

Women  as  eligible,  334 
Attachment  — 

Amount  in  controversy,  360 

Liability    for    issuance    without 
bond,  34.3 

Power  to  sue,  374 

Service  of  writ,  374 

Summons  as  prerequisite  to  issu- 
ance, 374 


JUSTICES     OF    THE    PEACE  — 

continued. 
Attorneys  at  law  — 

Disqualification  of  justice  of  peace 
acting  as  attorney  for  party, 
365 

Fees  as  part  of  amount  in  con- 
troversy, 358 
Bias  as  disqualification,  366 
Bond  — 

Appeal  bond,  404 

Liability  of  sureties,  349 

Requirement,  335 
Certifying  case  to  superior  court, 

365 
Certiorari  to  review  proceedings,  408 
Civil  actions,  see  Jurisdiction 
Clerical  acts,  liability,  347-350 
Collateral  attack  on  judgment,  390- 

393 
Collections,  liability  of  sureties  on 

bond,  350 
Colorable  case,  determination  as  to 

jurisdiction,  346 
Combining  causes  of  action  as  in- 
creasing amount   in   controversy, 

358 
Commitment  — 

Liability  for  commitment  not 
based  on  complaint,  345 

Liability   for   malicious   commit- 
ment, 344 
Committing  magistrates,  powers,  363 
Compensation,  340,  341 
Confession  of  judgment,  383 
Consanguinity     as     disqualification, 

366 
Consent  as  conferring  jurisdiction, 

364       . 
Constables  — 

Power  of  justice  to  appoint,  338- 
339 

Special  constables  to  serve  sum- 
mons, 373 

Sureties  on  justice's  bond  as  li- 
able  for  acts   of   special   eon- 
stable,  349 
Contempt,  jurisdiiction,  361 
Continuances,  377 
Contracts,  jurisdiction,  353 
Coroner*s  duties  as  performable  by 

justice,  339 
Corruption  in  performance  of  judi- 
cial acts,  344 
Counterclaim  exceeding  jurisdiction- 
al amount,  360 
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JUSTICES     OF     THE     PEACE  — 
continued. 

Creation  of  office,  331 

Criminal  procedure  in  justice  courts, 
379 

Criminal    proceedings,   see   Liabili- 
ties 

Crops,   jurisdiction   in    controversy 
concerning,  356 

Damages,  jurisdiction  to  award  ex- 
emplary damages,  354 

Debt,  see  Amount  in  controversy 

De  facto  justices  — 

Distinction  between  de  jure  and 

de  facto  justices,  332 
Validity  of  acts,  339 

Default,  see  Judgments 

Dismissal  — 
Effect  as  adjudication,  394 
Nonappearance  of  parties,   368- 
369 

Disqualification  to  act,  365-367 

Docket  — 
Duty  to  keep,  380 
Effect  given  to  entries,  381 
Entry   of   adjournment,  365 
Parol  evidence  to  contradict  en- 
tries, 382 
Requirements,  380-382 

Election,  see  Appointment  or  elec- 
tion 

EHgibility,  334 

Equitable  relief  from  judgment,  388 

Executions  — 
Issuance,  398 

Relief  on  invalid  execution,  400 
Requisites,  399 
Return,  401 

Exemplary  damages,  jurisdiction  to 
award,  354 

Exemption    from    military    service, 
338 

Ex  officio  justices,  332 

False  representation  as  to  title  to 
land,  jurisdiction,  355 

Fees,  340,  341,  348 

Forcible  entry  and  detainer,  juris- 
diction, 355,  357 

Garnishment,  amount  in  controversy, 
360 

Habeas  corpus  to  attack  judgment, 
393 

History  of  office,  330 

Holding  incompatible  offices,  334 

Holding  over,  336 

Holiday,  hearing  cause  on,  368 


JUSTICES     OF     THE     PEACE  — 
^  continued, 

Tjicompatible  offices,  effect  of  hold- 
ing, 334 
Incompetency  as  ground  of  removal 

from  office,  338 
Infants  as  eligible,  334 
Injunction    against    proceeding    on 
Instructions,  378 

Interest,     remission     as     reducing 
Interest  as  disqualification,  365 

amount  in  controversy,  359 
Judgments  — 
Action  on  judgment,  396 
Attack  on  habeas  corpus,  393 
Collateral  attack,  390-393 
Confession  of  judgment,  383 
Default  judgments,  364-365,  384 
Default,  power  to  enter,  369 
Dismissal,  effect  of,  394 
Disqualification  of  justice  as  in- 
validating, 367 
Entry,  382,  387 
Equitable  relief,  388 
Nature  and  effect,  393 
Rendition  before  return  day,  368 
Rendition   on   trial   before   jury, 

386 
Rendition  on  trial  without  jury, 

385 
Requisites  and  sufficiency,  382 
Time  allowed  after  return  of  sum- 
mons before  entry,  364r-365 
Time  and  place  of  entry,  388 
Transcript  filed  in  superior  court, 
effect,  395 
Judicial  acts,  liability  for,  342-347 
Jurisdiction    (see   also    Amount   in 
controversy)  -^ 
Acts  in  excess  of,  347 
Amount  in  controversy  as  affect- 
ing jurisdiction,  357-360 
Certifying  case  to  superior  court, 

365 
Civil  cases,  350 
Collateral  attack 'on  judgment  for 

want  of  jurisdiction,  390 
Colorado  case,  346 
Commitment  for  trial,  grade  of  of- 
fense, 363 
Conunon-law  jurisdiction,  350 
Conclusiveness    of    determinatiom 

as  to  jurisdiction,  346 
Consent    as    conferring   jazisdLa- 

tion,  364 
Contempt,  361 
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JUSTICES     OF     THE     PEACE  — 

continued. 
Jurisdiction  —  continued. 

Contracts,  353 

Criminal  cases,  350,  363 

Crops,  right  to,  356 

Damages  to  real  estate,  350 

Default  judgment,  364r-365 

Divesting   jurisdiction,   365 

Exemplary  damages,  354 

Fence  as  part  of  realty,  356 

Forcible  entry  and  detainer,  355, 
357 

Judgment  rendered  before  return 
day,  368 

Legislative  control,  352 

Liability  for  acts  within  jurisdic- 
tion, 342 

Liability   for  judicial  acts,   342- 
347 

Loss  of  jurisdiction,  364 

Married  women,  actions  against, 
357 

Objections  to  jurisdiction,  368 

Particular  proceedings,  353 

Penalties,  354 

Personal  injuries,  354 

Possession  of  real  estate,  356 

Presumption    as    to    jurisdiction, 
367 

Prohibition     against     proceeding 
without  jurisdiction,  366 

Real  estate,  355 

Telegram,  negligence  in  transmis- 
sion, 354 

Territorial  extent,  363 

Title  to  real  estate,  355 

Tort  actions,  354 

Waiver  of  jurisdiction  as  to  per- 
son, 364 

Water  rights,  356 
Jury,    rendition    of    judgment    on 

jury  trial,  386 
Legislative  control  over  jurisdictioui 

352 
Legislative  control  over  office,  331- 

332 
Liabilities  — 

Acts    done    without    jurisdiction, 
344-347 

Acts  in  excess  of  jurisdiction,  347 

Acts  within  jurisdiction,  342 

Affidavit   insufficient    to   support 
proceeding,  346 

Appeal,  refusal,  344 

Attachment  without  bond,  345 


JUSTICES     OF    THE     PEACE  — 
continued. 
Liabilities  —  continued. 
Clerical  acts,  347-350 
Commitment  for  contempt  through 

malice,  344 
Commitment   for    offense   barred 

by  limitation,  345 
Commitment    without    complaint 

made,  345 
Conclusiveness    of    determination 

as  to  jurisdiction,  346 
Corruption  in  performance  of  ju- 
dicial acts,  344 
Errors  in  performance  of  judicial 

duties,  344 
Exceeding  jurisdiction,  347 
Fees  illegally   taken   or   exacted, 

348 
Judicial  acts,  342-347 
Jurisdiction  of  person  as  essential 

to  nonliability,  345 
Malice  in  performance  of  judicial 

acts,  344 
Ministerial  acts,  347-350 
Mistake  of  fact  in  acting  without 

jurisdiction,  345 
Motive   as  aHocting  liability  for 
acts  done  without  jurisdiction, 
344 
Unconstitutional  statute,  acts  done 

under,  345 
Warrant  issued  without  complaint, 
345 
Limitation   of  actions,   commitment 
for  offenses  barred  by  limitation, 
345 
Loss  of  jurisdiction,  364 
Malice  as  affecting  liability  for  ju- 
dicial acts,  344 
Married  women,  jurisdiction  of  ac- 
tions against,  357 
Military    service,    exemption    from, 

338 
Ministerial  acts  — 
Disqualification  to  perform,  366 
Liability,  347-350 
Misnomer  in  summons,  370 
Mistake  of  fact  in  acting  without 

jurisdiction,  345 
Motive    as    affecting    liability    for 

judicial  acts,  344 
Name    incorrectly    stated    in    sutn- 

mons,  370 
Nature  of  oOicc,  330 
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JUSTICES     OF     THE     PEACE  — 
continued. 

Nonliability  for  judicial  acts,  342- 
347 

Objections  to  jurisdiction,  368 

Official  bond,  see  Bond 

Origin  of  office,  330 

Parol  evidence  to  contradict  docket 
entries,  382 

Penalties,  jurisdiction,  354 

Personal  injuries,  jurisdiction,  354 

Place  of  trial,  368 

Pleading  in  justice  courts,  375- 
377 

Possessory  actions,  356 

Postponement  of  trial,  377 

Presumption  as  to  jurisdiction  and 
regularity  of  proceedings,  367 

Procedure  — 

Criminal  cases,  379 

Dismissal   for   nonappearance   of 

parties,  368-369 
Hearing  cause  on  holidays,  368 
Judgment  rendered  before  return 

day,  368 
Nonappearance   of    parties,  368- 

369 
Pleading,  375-377 
Summons,  369-375 
Time  and  place  of  trial,  368 

Process,  see  Summons 

Prohibition  against  proceeding  with- 
out jurisdiction,  366 

Prohibition  against  unauthorized 
proceedings,  379 

Publication  of  summons,  372 

Punitive  damages,  jurisdiction,  354 

Qualification,  335 

Quo  warranto  to  try  title  to  office, 
337 

Real  estate,  jurisdiction,  355 

Regularity  of  proceedings,  jurisdic- 
tion, 367 

Relationship  to  party  as  disqualifi- 
cation, 366 

Remission  of  part  of  claim  as  re- 
ducing amount  in  controversy, 
359 

Removal  from  office,  337 

Replevin,  amount  in  controversy, 
360 

Resignation,  337 

Return  of  summons,  373 

Rights,  powers,  and  duties  — 

Appointment    of    special    consta- 
bles, 338-339 


JUSTICES     OP     THE     PEACE  — 

eontintted, 
lights,   powers,    and   duties  —  eon- 
tinned, 

Copimitting  magistrates,  363 

Compensation,  340,  341 

Coroner's   duties   as  performable 
by  justice,  339 

De    facto    justices,    validity    of 
acts,  339 

Exemption  from  military  service, 
338 

Fees„  340,  341 

Nature  and  extent  of  duties,  338- 
339 
Service  of  process,  372,  374 
Set-off       exceeding      jurisdictional 

amount,  360 
Special  constables  — 

Power  of  justice  to  appoint,  338-^ 
339 

Service  of  summons,  373 
Splitting  cause  of  action  to  reduce 

amount  in  controversy,  358 
Summons  — 

Appeal  as  waiving  errors  and  de- 
fects, 368 

Form,  369 

Irregularity,  370 

Issuance,  369 

Misnomer,  370 

Name  of  justice  recited,  371 

Personal  service,  372 

Proof  of  service,  373    ' 

Publication,  372 

Requisite,  369 

Return,  373 

Return  day,  372 

Service,  372-374 

Signature  by  justice,  371 

Special    officer   to    make    service, 
373 

Statement  of  cause  of  action,  371 

Time  for  defendant's  appearance, 
371 

Venue,  370 

Waiver  of  defects,  373 
Term  of  office,  336 
Territorial    extent    of    jurisdiction, 

363 
Time  after  return  of  summons  al- 
lowed for  appearance,  364-365 
Time  of  trial,  368 
Torts,  jurisdiction,  354 
Trial,  time  and  place,  368 
Trial  de  novo  on  appeal,  406 
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JUSTICES  OF  THE  PEACE  — 
continued, 

Unconstitntionality  of  statute  as  af- 
fecting liability,  346 

Usurpation  of  office,  332 

Validity  of  acts  of  de  facto  justices, 
339 

Venue,  statement  in  summons,  370 

Waiver  of  jurisdiction  as  to  per- 
son, 364 

Warrant  issued  without  complaint, 
liability,  345 

Water  rights,  juHsdiction,  356 

Women  as  eligible,  334 

LABOR  — 

Actions   (see  also  Civil  liability  of 
labor  unions;  Injunction)  — 

Mode  of  suing  labor  union,  465 
Adequate  remedy  at  law,  see  Injunc- 
tion 
Advertising  for  employees,  statutory 

regulation,  475 
Anti-trust     laws,     applicability     to 

labor  unions,  420 
Assignability  of  wages,  508 
Attachment,    exemption    of    wages, 

508 
Bakeries,  hours  of  labor  regulated, 

489 
Blacklisting  — 

Definition,  466 

Illegal  blacklisting,  elements,  467 

Injunction-  against,  466 

L^rality,  466 

Malicious   blacklisting   as   unlaw- 
ful, 467 

Statutory  prohibition,  468 
Boilers,  hours  of  labor,  490 
Boycott  — 

Circulars  as  means  of  accomplish- 
ing, 456 

Definition,  446-447 

Distribution  of  literature,  456 

Employers'  boycotts,  469 

Injunction  against,  462 

Intimidation     as     characteristic, 
447 

Refusal   to   deal   with    employer, 
457 

Secondary  boycott,  455 

Unfair  list,  457 
Bribery,  effect  of  payments  to  em- 
ployees to  quit  service,  453 
Cessation  of  work,  see  Strikes 


LABOR  —  continued. 
Children  — 
Employment  regulated,  477 
Hours  of  labor  regulated,  485 
Night  labor  prohibited,  485 
Theatrical  employment,  485 
Circulars  to  accomplish  boycott,  456 
Civil  liability  of  labor  unions —   • 
Acts  of  officers  as  attributable  to 

union,  460 
Damages  for  wrongful  acts,  460 
Damnum  absque  injuria,  460 
Injunctive  relief,  461-464 
Injury  resulting  from  lawful  acts, 

460 
Officers,  liability  of  union  for  acts 

of,  460 
Statutory  exemption,  460 
Classification  of  occupations  in  la- 
bor legislation,  472 
Closed  shop,  see  Combination  of  em- 
ployees 
Combinations  of  employees  (see  also 
Strikes)  — 
Actions  against  labor  union,  465 
Adoption  of  labels,  427 
Anti-trust    laws    as    affecting    le- 
gality, 420 
By-laws  and  regulations,  422 
Cessation  of  work,  434 
Civil  liabiUty,  460^65 
Closed  shop,  contract  for,  426 
Coercion  of  employer  by  threat  to 

strike,  436 
Con\jpelling     employees     to  .  join 

union,  442 
Conspiracy    between    union    and 

third  persons,  425 
Contracts   for   services   of   mem- 
bers, 425 
Contracts   for   union   labor   only, 

426 
Criminal  liability,  459 
Damages  for  unlawful  suspension 

of  member,  424-425  . 
Discipline  of  members,  423-425, 

443 
Effect  as  conspiracy,  early  Eng- 
lish decisions,  418 
Employers  admitted  to  member- 
ship, 423 
Enforcement  of  regulations,  423- 

425 
Enticing  servants,  451 
Equitable  interference  with  inter- 
nal affairs,  424 


1214 


INDEX 


LABOR  —  continued. 
Combinations    of    employees  —  con- 
Untied. 

Existence  of  combination  as  af- 
fecting legality  of  means,  431 

Expulsion  of  members,  424 

Extortion  by  means  of  threatened 
injuries,  458 

False  statements  regarding  em- 
ployers, liability,  457 

Fines  for  violation  of  rules,  424 

Functions  of  unions,  421 

Funds  collected  for  political  pur- 
poses, 423 

Improvement  of  working  condi- 
tions  as  justification  for  acts, 
432 

Incorporation  of  labor  unions, 
420 

Inducing  employer's  customers  to 
withdraw  patronage,  455 

Influencing  union  members  not  to 
work,  448 

Injury  to  third  persons  in  ob- 
servance of  rules,  425 

Interference  with  union  workmen, 
443 

Interstate  commerce  as  restrained 
by,  420-421 

Interstate  commerce  shipments, 
refusal  to  handle,  451 

Intimidating,  workmen,  449 

Intimidation  to  enforce  rules,  424 

Justification  of  acts,  432 

Labels,  adoption,  427 

Legality  of  labor  unions,  418 

Legality  of  means  employed,  429- 
434 

Malicious  acts,  431 

Means  used  to  carry  out  purposes, 
429-434 

Membership  fees,  423 

Members  subject  to  discipline^ 
423-425 

Mode  of  suing  labor  union,  465 

Motive  as  affecting  legality  of 
means,  431 

Ordering  union  employees  not  to 
serve  employer,  448 

Persuading  employees  to  quit  or 
not  enter  employment,  451 

Picketing,  453 

Powers  of  unions,  421 

Purposes  of  combination,  419 

Railroad  employees,  439 


LABOR — continued. 
Combinations    of    employees  —  con- 
tinued. 
Refusal   to   deal   with  employer, 

448 
Refusal  to  handle  material  of  par- 
ticular employers,  450 
.    Refusal   to   work  with   nonunion 
employees,  438 
Remedies  of  persons  injured,  459- 

465 
Secondary  boycott,  453 
Statutory  prohibition,  418 
Statutory  protection  of  right  to 

join,  420 
Threats  to  enforce  rules,  424 
Threat  to  strike,  436 
Union  labels,  adoption,  427 
Violence  in  enforcing  rules,  424 
Wage  scale  established  by,  422 
Combinations  of  employers  — 
BlackUsting,  466-469 
Boycotting,  469 
Legality  of  combination,  465 
Compulsory    labor   in    private   em- 
ployments, 414 
Compulsory  labor  legislation,  473 
Conspiracy  — 
Combinations  of  employees,  459 
Labor  union  conspiring  with  third 
persons,  425,  460 
Constitutionality  of  labor  laws,  471- 

473 
Contracts  — 
Injunction  against  breach  of  con- 
tract of  service,  435 
Labor  union  contracting  on  behalf 

of  members,  425 
Strike  as  breach  of  contract  of 
service,  434 
Corporations,  labor  unions,  420 
Counterfeiting  union  labels,  428 
Criminal  law  — 
Acts   of   particular   members    of 
union  as  attributable  to  all,  459 
Combinations    of    employees    as 

conspiracy,  459 
Infringement  of  union  labels,  428 
Damages  — 
Compelling     employer     to     pay 

'^damages"  as  extortion,  458 
Wrongful   acts   by   labor   union, 
460 
Day's  work  defined  by  statute,  482 
Definitions  — 
Blacklisting,  466 
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LABOR  —  continued. 
Definitions  —  continued. 

Boycott,  446-447 

Day's  work,  482 

Labor,  412 

Laborer,  413 

Picketing,  453 
Discharge    of    employees,    remedies 

for  wrongful  discharge,  417 
Employers,  see  Combination  of  em- 
ployers 
Employment      agencies,      statutory 

regulation,  476 
Equal  protection  of  laws,  labor  1^- 

islation,  472 
Equity  — 

Interference  with  internal  affairs 
of  labor  union,  424 

Relief  against  refusal  of  union  to 
renew  contract,  425 
Exemption  of  wages,  508 
Extortion,    threatened    injuries    by 

labor  union,  458 
Factories,  see  Labor  laws 
Fining  employers  as  extortion,  458 
Fire  escapes  in  factories,  474 
Freedom,  see  Liberty  of  contract 
Free  employment  agencies,  476 
Furnaces,  hours  of  labor,  490 
Government    employees,    hours    of 

labor,  493-496 
Health,  see  Labor  laws 
Hours  of  labor 

Agricultural  laborers,  483 

Bakeries,  489 

Boilers,  490 

Children,  485 

Constitutionality     of     regulating 
statutes,  482 

Day^s    work    defined    by   statute, 
482 

Excepting  particular  occupations, 
482 

Furnaces,  490 

Legislative  labor,  482 

Manufacturing        establishments, 
491 

Maximum  working  hours,  483 

Mines,  487 

Modem      tendency     to     shorten 
hours,  483 

Night  work,  496 

Overtime  in  excess  of  maximum, 
right  to  recover  for,  489 

Police  power  exercised  in  restrict- 
ing hours,  484 


LABOR  —  continued. 
Hours  of  labor  —  continued. 

Posting  notice  of  hours,  487 

Public  policy  in  restricting  hours, 
484 

Public  works,  493-496 

Railroads,  491-493 

Shortening    hours,    modem    ten- 
dency, 483 

Smelters,  489 

Striking  for  shorter  hours,  437 

Women,  485 
Improvement    of    labor    conditions, 

see   Combinations   of  employees; 

Strikes 
Injunction  — 

Adequate  remedy  at  law  as  de- 
fense, 463 

Boycott    enjoined    as    unlawful, 
462 

Breach    of    contract    of    service, 
435 

Circulars  issued  b(y  labor  union, 
463 

Interposition    in    labor    disputes, 
461-464 

Legality  of  purpose  of  strike,  444 

Libelous  publications,  463 

Picketing,  454,  462-463 

Scope   of   remedy   in   labor   dis- 
putes, 461 

Statutory    restriction    of   injunc- 
tive relief,  464 

Strike  as  injurious  to  employer's 
business,  439 
Inspection,  see  Labor  laws 
Interference  with  employer  — 

Breach  of  contract  of  service  in- 
duced by  union,  453 

Effect  of  strike,  438 

Persuading  employees  to  quit  or 
not  enter  employment,  451 
Interference    with    right    to    labor, 

414-416 
Interstate  commerce  — 

Refusal  to  handle  interstate  ship- 
ments, 451 

Restraint  by  labor  unions,  420- 
421 
Intimidation  (see  also  Strikes)  — 

Boycott  as  involving  intimidation, 
447 

Criminal  prosecution,  459 

Enforcement   of   rules    of   labor 
union,  424 
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LABOR  —  continued. 
Intimidation  —  continued. 
Inducing  employers'  customers  to 

withdraw  patronage,  456 
Preventing   request  for  payment 

of  wages,  503-504 
Preventing  union  members  from 
working,  449 
Justification  of  acts  of  labor  unions, 

432 
Labels,  see  Union  labels 
Labor   combinations,   see   Combina- 
tions of  employees 
Laborers,  who  are,  413 
Labor  laws  — 
Advertising  for  employees,  475 
Appliances  subject  to  regulation, 

473-475 
Child  labor  regulated,  477 
Classification  of  occupations,  472 
Compulsory  labor,  473 
Conditions   of   factories   and  the 

like,  473 
Constitutionality,  471 
Early  legislation,  470 
Employment    agencies    regulated, 

476 
English  statutes,  470 
Equal  protection  of  laws,  472 
Fire  escapes  in  factories,  474 
History  of  labor  legislation,  470 
Hours  of  labor,  482-497 
Inspection  of  mines,  474 
Place   of   employment   regulated, 

473-475 
Police  power,  exercise  of;  471 
Sanitation  of  places  of  employ- 
ment, 474 
Validity,  471 
Washhouses  for  mine  employees, 

474-475 
Women,    employment    regulated, 
479 
Labor  unions,  see  Combinations  of 

employees 
Laws   regulating  labor,   see   Labor 

laws 
Libelous  publications  by  labor  union 

enjoined,  463 
Liberty  of  contract  — 
Employer's  rights,  416-418 
Employment  of  laborers,  416 
Refusing  employment,  416 
Right  to  labor,  414 
Statutes  regulating  time  of  pay- 
ment of  wages,  504 


LABOR  —  continued. 
Lien  for  wages,  507 
Malice  —  , 

Acts  of  labor  unions,  431 
Blacklisting,  467 

False  statements  in   boycott  cir- 
culars, 457 
Striking  with  malicious  intent  to 
injure  business,  435 
Manufacturing  establishments,  hours 

of  labor,  491 
Maximum  hours  of  labor  for  women 

and  children,  485 
Mines  — 

Coal  miners  paid  by  weight,  500 
Hours  of  labor  regulatec^  487- 

489 
Inspection  by  owners,  474 
Wash-houses  for  employees,  474- 
475 
Minimum  wage  established,  499 
Monopolies,  anti-trust  laws  not  ap- 
plicable to  labor  unions,  420 
Motive   as   affecting  acts   of   labor 

unions,  431,  435 
Municipal  employees,  hours  of  la- 
bor, 493-496 
Night  work  — 
Employment  of  children  prohibit- 
ed, 485 
Exceptions  to  TnATimiim  hours  of 

labor,  497 
Hours  of  labor,  496 
Nonunion  employees,  see  Strikes 
Officers  of  labor  unions  — 
Liability  of  union  for  acts  of  of- 
ficers, 460 
Personal    liability    for    wrongful 

acts,  461 
Unautiiorized  acts  of  officers,  lia- 
bility for,  460 
Payment  of  wages,  501-507 
Physicians  and  surgeons,  practicing 
I        medicine  as  labor,  412 
Picketing  — 
Definitions,  453 

Injunction  against,  454,  462-463 
Legality,  454 

Statutory  regulations,  466 
Place    of    employment,    see    Labor 

laws 
Police  power  in  restricting  hours  of 
labor,  484 

Preference   in   payment   of   wages, 
507 
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LABOR  —  continued. 
Public  policy  in  restricting  hours  of 

labor,  484 
Publio  welfare,  see  Hours  of  labor 
Public  works,  hours  of  labor,  49^ 

496 
Quitting  work,  see  Strikes 
Railroads  — 
Hours  of  labor,  491-493 
Payment    of    wages,    time    regu- 
lated, 504 
Right  of  employees  to  strike,  439 
Refusal  to  work,  see  Strikes 
Rights  of  employers  and  employees 

generally,  414-418 
Rules  and  regulations  — 
Labor  unions,  422 
Right  of  employers  to  make,  416 
Skilled  employment  as  labor,  412 
Smelters,  hours  of  labor  regulated, 

487-489 
State    employees,    hours    of    labor, 

493-496 
Statutes,  see  Labor  laws 
Store  orders  in  payment  of  wages, 

501 
Strikes  — 
Acts  done  pursuant  to  strike,  444 
Advertising  for  employees  without 

disclosing  strike,  475 
Breach  of  contract  of  service,  434 
Cessation  of  work,  434 
Closed  shop  as  object,  438,  442 
Definition,  434 
Discharge  of  nonunion  employees 

as  purpose,  440 
Force  or  intimidation  by  strikers, 

444 
Hours    of     labor,    improvement, 

437 
Illegality  of  purpose   as  ground 

for  injunction,  444 
Improvement  of  labor  conditions, 

436 
Increase  of  wages  as  object,  437 
Injunction  against  breach  of  con- 
tract of  service,  435 
Intent  as  bearing  on  liability  of 

strikers,  435 
Interference  with  employer's  busi- 
ness as  result,  428 
Interference    with   nonunion   em- 
ployees, 440 
Intimidation  by  strikers,  444 
Malicious  intent  to  injure,  435 
R.  C.  L.  Vol.  XVI.— 77. 


LABOR  —  continued. 
Strikes  —  continued. 
Motive  as  material  to  liability  of 

strikers,  435 
Peaceful  means  of  performance, 

444 
Purposes,  436 
Railroad     employees'     right     to 

strike,  439 
Reduction  of  wages,  437 
Refusal  to  work,  434 
Refusal   to  work  with   nonunion 

employees,  438 
Right  to  quit  work,  434 
S3rmpathetic  strike,  438 
System  of  work  adopted  by  em- 
ployers, 439 
Temporary  withdrawal  from  serv- 
ice, 435 
Threat  to  strike,  436 
Trade  disputes,  438 
Violence   as   rendering   strike   il- 
legal, 444 
Wage  regulation  as  object,  437 
Sympathetic  strikes,  legality,  438 
Theatrical  employment  of  children, 

485 
Threats  (see  also  Strikes)  — 
Coercion  of  employer,  436 
Criminal  prosecution,  459 
Enforcement    of    rules    of    labor 

imion,  424 
Legality  of  threat  to  strike,  436 
Trademarks      distinguished      from 

union  labels,  427 
Trade  unions,  see  Combinations  of 

employees 
Trusts  — 
Labor  as  "merchandise"  or  "com- 
modities," 420 
Labor  unions  as  protected  by  anti- 
trust laws,  420 
Unfair  list,  legality,  457 
Union  labels  — 
Adoption,  427 
Infringement,  428 
Manufacturers'    rights    on    with- 
drawal from  products,  429 
Statutory  protection,  428 
Unions,   see    Combinations    of    em- 
ployees 
Violence  (see  also  Strikes)  — - 
Enforcement    of    rules    of    labor 

union,  424 
Legality  of  strike  as  affected  by 
violence,  444 
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LABOR  —  continued. 
Wages  — 

Amount  of  wages,  statutory  regu- 
lation, 497-500 

Assignability,  508 

Bi-weekly  payment,  503 

Cash  payment  required,  601 

Coal  miners  paid  by  weight,  500 

Combinations  to  raise  wages  as 
conspiracy,  418 

Determining  amount  of  compen- 
sation, 500 

Discharge  of  employee  as  affect- 
ing time  of  payment,  506 

Early  legislation,  414 

Exemption  from  garnishment^ 
507 

Intimidation  preventing  request 
for  payment,  503-^504 

Lien  of  employee,  507 

Maximum  rate  prescribed  by  law, 
414 

Medium  of  payment,  501 

Minimum  rate,  417,  499 

Mode  of  payment,  501-i503 

Payment  on  discharge  of  em- 
ployee, 506 

Preference  in  payment,  507 

Scale  fixes  by  labor  unions,  422 

Statutory  regulation  of  'amount, 
497-500 

Store  orders  in  payment,  501 

Striking  for  increase  or  to  oppose 
reduction,  437 

Time  of  payment,  503 

Weekly  payments,  503 
Women  — 

Employment  regulated,  479 

Hours  of  labor,  485 

Physical  condition  as  affected  by 
hours  of  labor,  485 

Posting  notice  of  hours  of  labor, 
487 

UUTDLOBD  AND  TENANT  — 

Abandonment  — 

Condition  of  premises  as  justifica- 
tion, 1032 

Constructive  eviction,  abandon- 
ment of  premises  as  element, 
686 

Duty  of  landlord  to  relet,  969-970 

Entry  by  landlord  after  abandon- 
ment by  tenant,  effect,  621 

Inducing  tenant  to  abandon  prem- 
ises as  injury  to  landlord,  629- 
630 


LANDLORD  AND  TENANT  — co«- 

tinued. 
Abandonment  —  continued. 

Landlord's  right  to  re-enter,  969- 
971 

Liability  for  rent  as  affected  by 
abandonment,  969 

Reletting  of  premises  by  landlord, 
971 

Tenancy  at  will,  termination,  613 

Termination  of  tenancy,  1106 
Acceptance  of  lease,  566 
Access,  see  Ingress  and  egress 
Accident  — 

Equitable  relief  against  forfei- 
ture, 1150 

Injury  to  buildings,  liability  of 
t^ant,  746 

Parol  evidence  to  supply  omissions 
from  lease,  701 
Accretions  as  passing  by  lease,  719- 

720 
Acknowledgment  of  lease  essential, 

564 
Actions    (see  also   Injuries   to   li- 
^  censees;  Injuries  to  tenant;  In- 
juries to  third  persons;  Land- 
lord's possessory  remedies)  — 

Breach  of  agreement  for  lease, 
558-560 

Breach  of  covenant  generally,  see 
Covenants 

Breach  of  covenant  as  to  sur- 
render of  premises,  790 

Breach  of  covenant  by  tenant  to 
pay  taxes,  819 

Breach  of  covenant  by  tenant  to 
repair,  1093-1095 

Breach  of  covenant  to  renew 
lease,  900 

Cutting  trees  by  tenant,  752 

Enforcement  of  assignee's  ha- 
bility  for  rent,  862-864 

Landlord's  right  of  action  against 
third  persons  for  injuries  to 
premises,  624r-633 

Quieting  title,  landlord's  right  to 
sue,  622 

Recovery  of  rent,  see  Rent 

Tenant's  remedies  against  land- 
lord for  disturbance  of  posses- 
sion, 675 

Transferee  of  reversion  as  entitled 
to  sue  on  covenants  in  lease,  643 

Trespass  on  demised  premises,  676 

Venue  in  actions  for  rent,  1000 

Wrongful  distress,  1027-1030 
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LANDLORD  AND  TENANT  — c<m- 
tinned. 
Act  of  Gk>€l)  see  Covenants;  Repairs 
Advances     by     landlord,    statutory 

Hen,  984 
Adverse  possession  — 
Assumpsit  for  use  and  occupation 

of  land  held  adversely,  999 
Breach  of  covenant  for  quiet  (31- 

joyment,  770 
Estoppel  to  deny  landlord's  title, 
•  662-664 

Lease  of  land  held  adversely,  561 
Advertisements  — 

Grant  of  right  to  post  on  building 

as  lease  or  license,  550 
Grant  of  right  to  use  weJla  of 

building  as  subletting,  870 
Signs  on  outside  walls,  733-735 
Affidavit  for  distress,  1026 
Agents  — 

Acceptance  of  surrender,  1153 
Eviction  by  landlord's  agent,  685 
Landlord's  agent  as  liable  for  de- 
fective  condition    of   premises, 

1074 
Lease  by  agent  of  lessee,  597 
Lease  by  agent  of  lessor,  596 
Notice  to  quit  given  by  landlord's 

agent,  1175 
Notice  to  quit  served  on  agent, 

1176 
Occupation  by  agent  as  creating 

tenancy,  578-583 
Ratification  of  lease  executed  by 

lessor's  agent,  598 
Subletting  with  consent  of  land- 
lord's agent,  874 
Agreement  for  lease  — 
Damages  for  breach,  558-560 
Distinguished  from  lease,  563 
Entry  under  agreement,  554-556 
Intention  of  parties,  553 
Part    performance    as    satisfying 

statute  of  frauds,  55G 
Specific  performance,  557 
Terms  of  contemplated  lease,  556 
Agricultural  lands  — 
Abandonment  by  tenant,  right  of 

landlord  to  harvest  crops,  971 
Forfeiture  of  lease  for  breach  of 

covenant,  1115 
Landlord's  lien,  975     > 
Lease  as  including  implements  of 

agriculture,  711 


LANDLORD  AND  TENANT  — co;^- 
tinued. 
Ag^cultural  lands  —  continued. 
Lease  for  otlfer  than  agricultural 

purposes,  609 
Notice  of  termination  of  tenancy 

from  year  to  year,  616 
Term  of  agricultural  leases,  608 
Air,  see  Light  and  air 
Alienation,  suspension  of  power  by 

option  to  purchase,  804 
Aliens  — 
Capacity  to  take  lease  of  real  es- 
tate, 595 
Lease  to  alien  as  conveyance,  532 
Alteration  of  lease,  effect,  569 
Ambiguity,  parol  evidence  to  explain 

ambiguity  in  lease,  708 
Ancient  documents,  see  Evidence 
Ancient  lights,  see  Light  and  air 
Animals  included  in  lease  of  land, 

711 
Apartments  — 
Duty  to  heat,  692 
Failure  to  furnish  elevator  serv- 
ice as  eviction,  691 
Failure  to  provide  heat  as  evic- 
tion, 692 
Heating  premises,  duty  of  land- 
lord, 720 
Lighting  premises,  duty  to  land- 
lord, 720 
Rent,  liability  in  case  of  destruc- 
tion, 960^962 
Rent  paid  in  advance,  recovery  in 

case  of  destruction,  961 
Repairs,  duty  of  landlord,  1036 
Appeals   in   summary   proceeding^ 

U88 
Apportionment   of  common   of  es- 
tovers, 752 
Apportionment   of    rent,    see   Sur- 
render of  premises 
Apportionment    of    rent,    937-940, 

950 
Appraisement  — 
Improvements  by  lessee,  799 
Mode  of  appraising  premises,  925 
Rent  determined  by  appraisement, 

924^926 
Stipulation  in  option  to  purchase, 
811 
Appurtenances  — 
Common  of  estovers,  752 
Deprivation  of  appurtenances  aa 
eviction,  689 
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LANDLORD  AND  TENANT  — con- 
tinued. 
Appurtenances  —  continued. 
Manure,  755      * 
Meaning  of  term  in  lease,  712 
Assessments,  see  Special  or  local  as- 
sessments 
Assignment  of  leasehold  — 
Acceptanee  and  entry  as  essential 

to  bind  assignee,  853 
Acceptance  by  assignee,  829 
Accepting  rent  from  assignee  as 

affecting  lessee's  liability,  846 
Action  against  assignee  for  rent, 

862-864 
Administrator  of  lessee  as  assignee 

of  lease,  855 
Assignment  for  benefit  of  creditors 

as  breach  of  restriction  against 

assignment,  835 
Assignor  as  surety  for  assignee, 

847 
Bankruptcy  as  within  restriction 

against  assignment,  836 
Consent  of  landlord  as  affecting 

tenant's  liability  for  rent,  846 
Consent  of  lessor,  838-840 
Consideration  for  purchase  money 

note,  841 
Construction  of  restrictive,  provi- 
sions of  lease,  83? 
Covenants    as    binding    assignee 

generally,  849  * 
Covenants    binding    on    assignee 

though  not  named  in  lease,  850 
Covenant  not  to  assign  as  binding 

on  assignee,  850 
Covenants  running  with  leasehold 

as  binding  on  assigpiee,  850 
Covenant  to-  surrender  premises  as 

binding  on  assignee,  738 
Covenant  to  pay  taxes  as  affected 

by  assignment  of  lease,  818 
Covenant  to  pay  taxes  as  binding 

assignee,  817 
Covenant  to  repair  as  binding  as- 
signee, 850 
Death    of    lessee,    devolution    as 

within    restriction    against    as- 
signment, 837 
Definition,  824 
Delivery  of  possession  as  essential, 

829 
Destruction    of    property    before 

time  for  delivery,  841 


LANDLORD  AND  TENANT  — (5on- 

tinaed. 
Assignment      of      leasehold  —  eon- 
tinued. 

Devolution  of  leasehold  by  opera- 
tion of  law,  855-862 

Enforcement  of  assignee's  liabili- 
ty for  rent,  862-864 

Equitable  assignment,  liability  of 
assignee,  852 

Equities  enforceable  against  as- 
signee, 848 

Eviction  of  assignee  as  discharg- 
ing original  tenant  from  liabili- 
ty for  rent,  847 

Executor  of  lessee  as  assignee  of 
lease,  855 

Extent  of  assignee's  interest,  848 

Fictitious  name  used  by  assignee, 
830 

Forfeiture  for  assignment  of  lease, 
1125 

Forfeiture  waived  by  acceptanee 
of  rent  from  assignee,  1135 

Form  of  assignment,  824 

Implied  covenants  as  discharged 
by  assignment,  844 

Indemnification  of  assignor  by  as- 
signee, 841 

Insolvency  proceedings  as  within 
restrictions  against  assignment, 
836 

Invalidity  of  assignment  as  affect- 
ing assignee's  liability,  853 

Involuntary  assignments  as  withib 
restriction,  834-838 

Joint  lessees  as  transferring  one  to 
other,  833 

Lease  by  lessee  as  assignment,  824, 
826 

Lessee's  assignment  for  benefit  of 
creditors  as  assignment  of 
lease,  860 

Liabilities  as  between  assignee  and 
lessor,  848-855 

Liability  as  between  assignor  and 
assignee,  840-843 

Lien  in  favor  of  assignor,  840 

Life  estate  created  out  of  lease- 
hold, 829 

Mortgage  by  tenant  as  assignment, 
834,  861 

Mortgage  of  leasehold,  assignee's 
rights  against  assignor,  842 

Obligation  of  assignee  to  indenmi- 
fy  assignor,  841 

Operation  of  law,  824 
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LANDLORD  AND  TENANT  — wm- 

tinued. 
Assignment      of      leasehold  —  eoii- 
tinued. 

Option  to  purchase  as  passing  to 
assignee,  805 

Option  to  purchase,  exercise  by 
assignee,  848 

Partial  assignment  as  affecting 
right  of  renewal,  898 

Partial  assignment,  liability  of  as- 
signee for  rent,  854 

Particular  persons  as  assignees, 
865-862 

Partner  lessee  assigning  to  co- 
partner, 833 

Power  of  re-entry  as  affecting 
transaction,  827 

Privity  as  affected  by  assignment, 
844 

Privity  of  estate  as  destroyed  by 
assignment,  844 

Proof  of  assignment,  863 

Provision  for  redelivery  of  posses- 
sion, 826 

Purchaser  at  execution  sale  as  as- 
signee, 824 

Purchaser  at  judicial  sale  as  as- 
signee, 861 

Reassignment  as  affecting  as- 
signee's liability  for  rent,  864- 
869 

Reassignment  by  assignee  as  af- 
fecting liability  for  taxes,  818 

Reassignment  to  original  lessee  as 
within  restriction,  833 

Receiver  of  lessee  as  assignee  of 
lease,  857 

Release  of  tenant  from  liability 
for  rent,  847 

Remainder  after  life  estate  creat- 
ed out  of  leasehold,  829 

Remedies  against  assignee  for 
rent,  862-864 

Renewal  of  lease  by  assignee,  848, 
897 

Rent  as  affected  by  assignment  of 
lease,  844 

Rent,  express  covenant  to  pay,  845 

Rent,  j>or.sonal  liability  of  as- 
signee, 851-852 

Repairs,  covenant  to  repair  as  af- 
fected by  assignment,  844 

Requisites  of  assignment,  829-830 

Resenation  of  rent  as  affecting 
transaction,  837 

Restrictions  on  right  to  assign, 
831-840 


LANDLORD  AND  TENANT  — con- 

tinued. 
Aflsignment      of      leasehold  —  eoti- 
tinued. 

Right  of  assignee  against  assignor, 
842 

Right  as  between  assignee  and  les- 
sor, 848-855 

Rights  as  between  assignor  and 
assignee,  840-843 

Right  to  assign,  828-830 

Statutory  restrictions  on  right  to 
assign,  831 

Sublease  by  assignee  as  affecting 
liability  for  taxes,  818 

Sublease  distinguished,  825 

Subletting  as  within  restriction 
against  assignment,  832 

Subletting  distingpiished,  870 

Surrender  by  assignment  of  lease, 
1155 

Taxes,  effect  on  covenant  to  pay, 
844 

Tenancy  at  will  as  terminated  by 
assignment  by  tenant,  613 

Third  person's  rights  as  enforce- 
able against  assignee,  848 

Transfer  of  reversion  by  assign- 
ment of  lease,  637 
•  Trustee  in   bankruptcy  or  insol- 
vency as  assignee  of  lease,  859 

Undivided  interest  assigned,  lia- 
bility of  assignee  for  rent,  854 

Verbal  agreement  between  lessor 
and  lessee  as  binding  assignee, 
848 

Warranty  by  assignor,  843 

Who  are  assignees,  855-862 
Assignments   for   benefit   of   credi- 
tors— 

Distress  after  assignment  by  ten- 
ant, 1013 

Effect  as  breach  of  restriction 
against  assignment  of  lease,  835 

Effect   as  transfer  of  leasehold, 
860 
Assignments     of     rent     (see     also 
Rent)  — 

Distress  by  assignee  of  rent,  1008 

Landlord's  lien  as  passing  by  as- 
signment of  rent,  983 

Security  as  passing  with  assign- 
ment of  rent,  932 
Assumpsit  for  rent  — 

Adverse  possession  of  premises, 
999 

Common-law  doctrine,  996 
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LANDLORD  AND  TENANT  — con- 
tinned. 
Assumpsit  for  rent  —  contintAed, 
Occupation    of    premises    as    es- 
sential, 997 
Relation  of  landlord  and  tenant 

as  essential,  998 
Separate  actions  for  instalments, 

999 
Statutory  action,  996 
Trial  of  title  to  land,  999 
Use  and  occupation  of  premises, 
996 
Attachment,  see  Landlord's  lien 
Attornment,   see   Conveyance;    Dis- 
tress;  Estoppel   to  deny  land- 
lord's title;  Eviction 
Avoidance  of  lease,  see  Leases 
Avowry,  see  Distress 
Away  going  crops,  see  Crops 
Bankruptcy  — 
Discharge  as  affecting  liability  for 

rent,  846,  945 
Distress  after  bankruptcy  of  ten- 
ant, 1012 
Ground  of  forfeiture  as  affecting 

title  of  trustee,  1142 
Involuntary  proceedings  as  assign- 
ment of  lease,  836 
Landlord's  statutory  lien,  priofity, 

989 
Termination  of  lease,  1104 
Trustee  or  assignee  of  bankrupt 
lessee,  liability  for  rent,  859 
Bamhart   v.   Greenshields,   doctrine 

of,  540 
Boarding  houses,  see  Distress ;  Lodg- 
ers 
Bona  fide  purchasers,  see  Landlord's 

lien 
Boundaries,  tenant's  stipulations  as 

binding  landlord,  623 
Breach  of  covenants,  see  Covenants 
Building  restrictions  as  binding  on 

lessee,  713-714 
Buildings  — 
Alteration  by  tenant,  733 
Destruction  by  tenant,  732 
Destruction    of    buildings    as    in- 
jury to  reversion,  625 
Erection  by  tenant,  731 
Injury  to  leased  building,  liabili- 
ty of  tenant,  746 
Interest  in  soil  on  lease  of  build- 
ing, 710 
Lease    of    advertising    space    on 
roof,  550 


LANDLORD  AND  TENANT  — co»- 
tinued. 

Buildings  —  continued. 
Lease  of  part  of  building,  injuries 

by  one  tenant  to  another,  079 
Outside  surface,  of  walls,   rights 

of  tenant,  733 
Removal  by  tenant,  732 
Roof,  rights  of  tenants,  722 
Separate   ownership   of   different 
floors,  626 

Burden  of  proof,  see  Evidence 

Business  — 

Injury  to  business  by  eviction,  698 
Use  of  premises  for  business  pur- 
poses, 729 

Cancellation  of  lease,  fraud  or  mis- 
take, 567 

Care  of  premises  (see  also  Improve- 
ments; Repairs)  — 
Duty  of  tenant,  746-748 
Duty  to  tenant,  1085 
Implied  obligation  of  tenant,  1085 
Tenant's  obligations  to  landlord, 
1085-1093 

Carriers,  see  Distress 

Certainty  in  description  of  premises, 
see  Leases 

Champerty  and  maintenance,  lease 
of  land  held  adversely,  561-562 

Character  of  tenancy,  see  Tenancy 
at  Will;  Tenancy  by  sufferance; 
Tenancy  for  years;  Tenancy  from 
month  to  month;  Tenancy  from 
year  to  year 

Chattels,  see  Personal  property 

Church,  occupation  of  church  prop- 
erty by  clergyman  as  creating 
tenancy,  581 

Classes  of  tenancies,  see  Tenancy  at 
will;  Tenancy  by  sufferance;  Ten- 
ancy for  years;  Tenancy  from 
month  to  month;  Tenancy  from 
3'ear  to  year 

Cloud  on  title,  see  Quieting  title 

Collateral  agreements  in  construc- 
tion of  leases,  701-703 

Collateral  agreements  in  leases,  560- 
561 

Common  of  estovers,  752 

Compensation,  see  Improvements 

Concealment  of  defects  in  demised 
premises,  775-781 

Condemnation  proceedings,  see  Emi- 
nent domain 

Conditions,  leasehold  estate  on  eon* 
dition,  634 
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LANDLORD  AND  TENANT  — con- 

tinued. 
Conditional  limitations  as  terminat- 
ing lease,  1100 
Condition  of  premises  (see  also  Im- 
provements;    Injuries     to     li- 
censees;    Injuria    to    tenant; 
Injuries  to  tbird  persons;  Re- 
pairs) — 

Abandonment  by  tenant  because 
of  condition,  1032 

Concealment  of  defects,  77S-781 

Construction  of  covenant  by  les- 
see to  keep  in  repair,  786 

Covenants  as  to  condition,  772- 
781 

Duty  of  lessee  to  surrender  in  good 
condition,  780-781 

Fitness  for  use  intended,  772 

Fraudulent    concealment    of    de- 
fects, 775-781 

Furnished  houses,  774 

Habitable  condition  of  dwelling- 
house,  774 

Infected  houses,  779-780 

Justification  of  abandonment  by 
tenant,  1032 

Lessor's  duty  to  disclose  defects^ 
775-781 

Representations  as  to  conditions, 
781 

Suitability  for  use  intended,  772 
Consideration  for  lease,  566 
Constitutional  law,  see  Police  power 
Construction  of  leases  — 

Ambiguity  in  lease,  parol  evidence 
to  explain,  708 

Appurtenances,  meaning  of  term, 
712 

Collateral  agreements,  701 

Contemporaneous    agreements    as 
to  repairs  and  agreements,  703 

Customs,  704 

Dependent  and  independent  cove- 
nants or  stipulations,  705 

Effect  given  to  all  parts,  699 

Extrinsic  evidence  to  explain  or 
vary,  700 

General  terms  restricted  by  par- 
ticular recitals,  699 

Intention  of  parties  as  controlling, 
698 

Lessee    favored    in    eonstruction, 
699 

Means  of  ingress  and  egress,  715 

Preliminary  negotiations  as  low- 
ing intent,  698 


LANDLORD  AND  TENANT  — con- 

tinued. 
Construction  of  leases -^  continued. 

Punctuation,  699 

Reasonable  construction,  699 

Reservation  of  landlord's  lien,  983 

Rules  of  eonstruction,  698 

Several  instruments  construed  to- 
gether, 699 

Stipulation  for  relief  of  tenant  on 
destruction  of  premises,  962- 
966 

Testimony  of  parties  as  to  under- 
standing or  intention,  698-699 

Usages  and  customs,  704 
Constmctive  eviction,  see  Eviction 
Contingent  termination  of  tenancy  — 

Notice  to  quit  on  happening  of 
contingency,  1173 

Stipulation    for    termination    of 
lease,  742 
Contracts   (see  also  Agreement  for 
lease)  — 

Agreement  by  tenant  to  repair 
after  execution  of  lease,  1087- 
1091 

Consideration  for  lease,  566 

Cultivation  of  land  on  shares, 
583-589 

Express  contract  creating  rela- 
tion, 541 

Implied  contract  creating  relation, 
641 

Restrictions  in  lease  for  benefit  of 
third  persons,  738 

Subsequent  agreement  by  landlord 
to  repair,  1033-1034 
Conveyance  (see  also  Reversion  of 
landlord)  — 

Assignment  of  lease  as  transfer  of 
reversion,  637 

Attornment  by  tenant  dispensed 
with  by  statute,  643 

Attornment  \o  grantee  of  land- 
lord, 636 

Estoppel  to  deny  landlord's  title 
as  affected  by  transfer,  665- 
669 

Forfeiture  on  conveyance  in  fee 
by  tenant  for  years,  1114 

Lease  as  conveyance,  531-532 

Lease  for  more  than  three  years 
as  conveyance,  830 

Mode  of  transfer  of  reversion,  637 

Outstanding  lease  as  breach  of 
covenant  against  incumbrances, 
634 
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LAITOLORD  AND  TENANT  — con- 
tinued. 
Conveyance  —  continued. 
Reversion  of  landlord  as  transfer- 
able, 633 
Tenancy  at  will  as  terminated  by 
conveyance  in  fee  by  tenant,  613 
Corporations  — 
Dissolution  as  terminating  lease, 

1099-1100 
Distress    by    corporation    lessor, 

1008-1009 
Lease  of  corporate  realty,  594 
Renewal  of  lease  by  corporate  of- 
ficers, 907 
Sealed  lease  as  essential  to  right 
of  corporation  to  distrain,  1008- 
1009 
Ultra  vires  leases,  595 
Costs,  recovery  of  costs  in  defense 

of  title,  771 
Cotenancy  — 

Assignment  of  undivided  interest 
in  leasehold,  liability  for  rent, 
855 
Contribution  for  repairs,  1033 
Cropping  contracts,  585-586 
Distress  by  cotenant,  1009 
Joinder  in  distress,  1009 
Lease  between  cotenants,  543 
Lease  of  common  property,  604 
Notice  to  quit  by  cotenants,  1175 
Renewal  of  lease  by  joint  lessees, 

898 
Separate  ownership   of  floors  of 
building,  removal  of  support  as 
injury  to  reversion,  626 
Tenancy  between  cotenants,  543 
Termination   of   tenancy  at  will, 

613 
Joinder  in  action  to  recover  rent, 
994 
Counterclaim  against  rent,  941 
Counterclaim  agaiil^t  rent  in  sum- 
mary proceedings,  1182 
Covenants  (see  also  Improvements;' 
Renewal  of  leases;  Repairs;  Re- 
strictions in  lease)  — 
Action  of,  for  rent,  994 
Act  of  God  as  excusing  nonper- 
formance, 753 
Assignee  as  entitled  to  benefit  of 

landlord's  covenants,  848 
Assignee  of  lease  required  to  in- 
demnify   assignor  as   to    cove- 
nants running  with  land,  841 


LANDLORD  AND  TENANT  — co»- 

tinued. 
Covenants  —  continued. 

Breach  by  act  of  third  person,  767 

Breach  of  covenant  for  quiet  en- 
joyment, 766-768 

Condition  of  premises,  772-781 

Construction  of  covenant  by  les<*.ee 
to  keep  premises  in  repair,  786 

Dependent  covenants  in  leases, 
705 

Destruction  of  premises,  relief  of 
tenant,  962-966 

Enforcement,  parties,  738 

Exception  as  covenant,  758 

Fitness  of  premises  for  use  in- 
tended, 772 

Forfeiture  for  breach,  1115 

Forfeiture  for  breach,  equitable 
relief,  1147 

Implied  covenant  as  discharged  by 
assignment  of  lease,  844 

Implied  covenant  restrained  by 
express  covenant,  765 

Implied  covenant  to  surrender 
premises  on  expiration  of  term, 
781-791 

Improvements  by  lessor,  792 

Independent  covenants  in  leases, 
705 

Indivisibility  of  covenant  to  re- 
new, 885 

Injunction  to  restrain  breach,  759 

Insurance  of  leased  premises,  760 

Outstanding  lease  as  breach  of 
covenant  against  incumbrances, 
634 

Parties  to  proceeding  for  enforce- 
ment, 738 

Party  wall  covenant  as  running 
with  land,  714 

Recital  as  covenant,  758 

Redelivery  of  premises  at  expira- 
tion of  term,  781-791 

Renewal  of  leases,  883-884 

Restrictions  against  subletting, 
872 

Restrictions  on  use  by  tenant  of 
other  premises,  761-763 

Special  assessments,  covenants  im- 
posing liability  on  tenant,  815 

Specific  performance,  759 

Suitability  of  premises  for  use  in- 
tended, 772 

Surrender  of  premises  at  expira- 
tion of  term,  781-791 
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LANDLORD  AND  TENANT  — con- 
tinued. 
Covenants  —  continued. 
Taxes  as  payable  by  landlord  or 

tenant,  813 
TazeSy  payment  by  tenant,  816- 

820 
Title  and  quiet  enjoyment,  763- 

772 
Transferee  of  reversion  as  entitled 

to   sue  on   covenants  in  lease, 

643-^49 
Warranty     as    to     condition     of 

premises,  772-781 
Warranty  on  assignment  of  lease, 

843 
Water  for  irrigation,  759 
Words  necessary  to  constitute,  758 
Covenant  to  convey  in  fee  as  affect- 
ing character  of  leasehold  as  per- 
sonalty, 537 
Creation  of  relation  — 
Agent  occupying  premises,  578- 

583 
Agreement  for  lease,  653-560 
Clergyman       occupying      church 

property,  581 
Contractual  character,  530,  541 
Cotenants  as  lessor  and  lessee,  543 
Criterion  as  to  existence  of  rela- 
tion, 542 
Cropping  contracts,  583-589 
Cultivation  of  land  on  shares,  583- 

589 
Entry   under   conveyance   in    fee 

from  lessee,  543 
Entry  under  invalid  lease,  574- 

578 
Execution  of  lease  as  sufficient  in 

itself,  543 
Execution  sale,  defendant  remain- 
ing in  possession,  548 
Express  contract,  530,  541 
Form  of  words,  541 
Grantor  and  grantee,  548 
Lnplication     from     entry     under 

void  lease,  574 
Implied  contract,  530,  541 
Intention  of  parties  as  criterion, 

542 
Minerals,  grant  of  right  as  lease 

or  license,  550 
Mortgage  in  form  of  lease,  545 
Mortgagor  and  mortgagee,  544 
Occupation  as  servant  or  agent, 

578-583 


LANDLORD  AND  TENANT  — con- 

tinued. 
Creation  of  relation  —  continued. 

Oil,  grant  of  right  as  lease  or  li- 
cense, 550 

Requisites  and  validity  of  lease, 
560-574 

Reservation  of  rent  as  essential. 
642 

Servant  occup3dng  premises,  578- 
583 

Share  of  profits  of  business  re- 
served as  rent,  543 

Tax  sale,  549 

Teacher  occupying  school  prop- 
erty, 581 

Timber,  grant  of  right  as  lease  or 
license,  550 

Use  of  soil  by  tenant  as  essen- 
tial, 542-543 

Validity  of  lease,  560-574 

Vendor  and  purchaser,  546 

Void  lease,  entry  and  occupation 
by  lessee,  574-578 
Criminal  liability  of  landlord  for  use 

of  premises  by  tenant,  535 
Criterion  as  to  creation  of  relation, 

542 
Cropping  contracts,  see  Cultivation 

of  land  on  shares 
Crops  (see  also  (G^ultivation  of  land 
on  shares)  — 

Away  going  crops,  1107 

Cotenancy  as  to  crops,  586 

Entry  under  void  lease,  rights  of 
tenant,  574^75,  577 

Landlord's  lien  on  crops,  976 

Landlord's  right  to  harvest  after 
abandonment  by  tenant,  971 

Lease  of  mortgaged  premises,  599- 
600 

Lessee  of  life  tenant,  right  to  crops 
on  death  of  lessor,  601 

Reservation  of  title  to  crops  as 
security  for  rent,  981 

Share  of  crops  as  rent,  distress, 
1006 

Tenant  at  will,  rights  on  termina- 
tion of  tenancy,  613,  614 

Tenancy  for  years,  away  going 
crops,  611 

Tenancy  from  year  to  year,  ten- 
ant's rights  on  termination  of 
tenancy,  614 

Tenant's  rights  to  crops  matur- 
ing after  termination  of  ten- 
ancy, 1107 
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LANDLORD  AND  TENANT  — con- 

tinued. 
Cultivation  of  land  on  shares  — 

Contract   void   under   statute   of 
frauds,  588 

Cotenancy  as  to  crops,  585-586 

Duration  of  agreement,  578 

Intent  of  parties,  586 

Partnership  contracts,  585 

Place  of  delivery  of  landowner's 
share,  587 

Right   to   possession   of   land   as 
determining,  587 

Share  of  crops  payable  as  rent, 
583-684 

Stipulation  as  to  title  to  crops  or 
for  rent,  588 

Tenancy    as    distinguished    from 
lease,  585 

Wages  paid  in  share  of  crops, 
584,  588 
Cultivation  of  premises  — 

Changing    couree    of   husbandry, 
753 

Clearing  land  for  cultivation,  751 

Cover  for  game  birds,  destruction, 
754 

Duty  of  tenant,  753 

Fruit  trees,  753 

Implied  covenant  not  to  plow  cer- 
tain parts,  754 

Manure,  rights  and  liabilities  of 
tenant,  754-757  ^ 

Orchards,  care  of,  753 

Tenant's  duty  to  cultivate  accord- 
ing to  course  of  good  husband- 
ry, 753 
Customs,  see  Usages  and  customs 
Damages  (see  also  Injuries  to  li- 
censees; Injuries  to  tenant;  In- 
juries to  third  persons)  — 

Breach   of   agreement   for   lease, 
55&-560 

Breach   of   covenant   against   in- 
cumbrances, 635 

Breach  of  covenant  against  sub- 
letting, 882-883 

Breach    of   covenant   as   to    sur- 
render of  premises,  791 

Breach  of  covenant  by  tenant  to 
pay  taxes,  819 

Breach  of  covenant  for  quiet  en- 
joyment, 770-772 

Breach  of  covenant  to  insure,  760 

Breach  of  covenant  to  renew,  900 


LANDLORD  AND  TENANT  — co»- 

tinued, 
.  Damages^ — eontinv£d. 

Breach  of  covenant  to  repair, 
1055-1062,  1094 

Distress  not  appropriate  remedy, 
1005 

Disturbance  of  tenant's  posses- 
sion by  landlord,  675 

Eviction,  696-698 

Failure  of  landlord  to  deliver  pos- 
session, 727-729 

Failure  of  lessee  to  surrender 
premises  on  expiration  of  term, 
781 

Holding  over  by  tenant,  781, 1168- 
1172 

Injuries  to  premises,  632 

Measure  of  damages  for  eviction, 
696 

Minimizing  damage,  etc.,  duty  oi 
tenant,  677-678 

Nominal  damages  for  eviction, 
696 

Nuisance  disturbing  tenant's  pos- 
session, 681 

Punitive  damages  for  malicious 
invasion  of  tenant's  rights,  677 

Special  damages  for  eviction,  697 

Wrongful  distress,  1027-1030 
Dangerous   premises    (see   also   In- 
juries to  licensees;  Injuries  to 
tenant;   Injuries  to   third  per- 
sons) — 

Devolution  of  leasehold  as  within 
restriction   against   assignment, 
837 
Death  — 

Devolution  of  reversion  on  death 
of  landlord,  640 

Lease  as  affected  by  death  of  ten- 
ant, 1099 

Liability  for  rent  as  affected  by 
death  of  lessee,  855-857 

Life  tenant  of  leased  estate  dying 
before  rent  day,  920 

Option  to  purchase  as  affected  by 
death  of  lessee,  806 

Renewal  of  lease  after  death  of 
landlord,  900 

Renewal  of  lease  after  death  of 
tenant,  899 

Tenancy  at  will  at  terminated  by 
death  of  either  party,  612 

Tenancy  for  years  as  affected  by 
death  of  lessee,  010 
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LANDLORD  AND  TENANT  — tfO»- 

tinued. 
Decedents'    estates,    see    Ezecaton 

aiid  admiiiistrators 
Dedication  — 

Landlord  as  bound  by  tenant's 
dedication^  623 

Tenant's    rights    as    affected    by 
dedication  by  landlord,  620 
Deeds,  see  Conveyance 
Defects  in  leased  premises,  see  Con- 
dition   of   premises;    Injuries   to 

licensees;  Injuries  to  tenant;  In- 
juries to  third  persons 
Defending  title,  recovery  of  expens- 
es on  breach  of  covenant  of  title, 

771 
Definitions  — 

Assignment  of  lease,  824 

Convey — conveyance,  531 

Eviction,  684-685 

Firebote,  749 

Floor,  709 

Haybote,  749 

Housebote,  74S-749 

Landlord,  530 

Lease,  530 

Plowbote,  749 

Rent,  908 

Rent  charge,  909 

Rent  service,  909 

Reversion  of  landlord,  619 

Room,  709 

Story,  709 

Sublease,  869 

Surrender,  1152 

Tenancy  for  years,  606 

Tenant,  531 
Delivery  of  lease,  566 
Demand,     sec     Ejectment;     Rent; 

Summary  proceedings  by  landlord 
Denial  of  landlord's  title,  see  Estop- 
pel to  deny  landlord's  title 
Dependent  covenants,  see  Covenants 
Descent  and  distribution  — 

Apportionment  of  rent  between 
heirs  and  personal  representa- 
tives, 937-940 

Devolution  of  rent  on  death  of 
lessor,  921 

Leasehold  as  passing  to  personal 
representative,  536 
Description,  see  Leases 
Destruction   of   premises    (see   also 
Fires;  Rent)  — 

Action  of  elements,  784 


LANDLORD  AND  TENANT  — ccm- 
tinned. 
Destruction      of      premises  —  con- 
tinued. 
Act  of  God,  785 
Apartments,    liability    for    rent, 

960-962 
Assignment  before  delivery,  liabil 

ity  of  assignee,  840 
Breach  of  covenant  to  surrender 

in  good  condition,  783-784 
Civil   law   rule   as   to   landlord's 

duty  to  rebuild,  1030-1031 
Common-law  rule  as  to  landlord's 

duty  to  rebuild,  1030-1031 
Construction  of  statutes  for  relief 

of  tenants,  967 
Defense  to  action  for  rent,  957- 

962 
Entry  for  purpose  of  rebuilding, 

right  of  landlord,  621 
Eviction,  694 

Implied  covenant  to  rebuild,  1033 
Insurance  as  affecting  tenant's  lia- 
bility for  rent,  959 
Rebuilding  by  landlord,  right  of 

tenant  to  reoccupy,  598 
Release   from   liabihty   for   rent, 

956-962     • 
Rent  paid  in  advance,  recovery  by 

tenant,  961 
Rent  paid  or  payable  in  advance, 

stipulations  for  relief  of  tenant, 

965 
Rooms    or    apartments,    liability 

for  rent,  960-962 
Statutes  for  relief  of  tenants,  966- 

969 
Stipulations  in  lease  for  relief  of 

tenant,  962-966 
Surrender    by    tenant    after    de- 
struction, 967 
Tenant  not  under  implied  duty  to 

rebuild,  1086 
Tenant's  liability  under  covenant 

to  repair,  1088 
Termination  of  tenancy,  1105 
Washing  away  of  soil  by  water, 

960 
Dilapidation  of  premises  as  eviction, 

685 

Disclaimer  of  landlord's  title  as  for- 
feiture, 1114 

Disclosure  of  defects,  duty  of  less- 
or, 775-781 

Disease,  liability  of  tenant  for  caus- 
ing infection,  748 
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LANDLORD  AND  TENANT  — con- 
tinuecL 
Distinctions  — 
Guaranty   and   suretyship   as   to 

rent,  931 
Lease   and   agreement   for   lease, 

553 
Lease  and  license,  549 
Lodgers  and  tenants,  552 
Renewal    of    lease    distinguished 
from  extension,  885 
Distress  — 

Abandonment  of  distraint  as  af- 
fecting landlord's  right,  1024- 
1025 
Affidavit,  1026 
Amount  distrainable,  1006 
Arrearages  of  rent,  1007 
Articles  in  custody  of  law,  1012 
Articles  in  use,  1010-1011 
Articles  not  returnable  in  origi- 
nal condition,  1011 
Assignment  of  rent   as  canning 

right  to  distrain,  1008 
Attornment  as  essential  to  right 
of  purchaser  of  reversion,  1008 
Avowry  in  justification,  1029 
Bankruptcy  of  tenant  as  affecting 

landlord's  right,  1012 
Boarding  houses,  goods  of  board- 
ers as  subject  to  distress,  1017 
Bona  fide  purchasers  of  tenant's 

property,   1017-1018 
Books  of  merchant  as  subject  to 

distress,  1009 
Carriers  in  possession  of  goods  of 

third  person,  1016 
Certainty  in  amount  of  rent,  1006 
Claims    enforceable    by    distress, 

1005 
Common-law    origin    of    remedy, 

1003 
Contingency  as  to  payment  of  rent 

in  advance,  1007 
Corporation  lessor  as  entitled  to 

distrain,  1008-1009 
Cotenants  as  landlords,  1009 
Custody  of  law,  things  in,  1012 
Damages   for    wrongful    distress, 

1027-1030 
Damages  not  recoverable  by  dis- 
tress, 1005 
Demand  for  rent  as  essential,  1026 
Demise  as  prerequisite,  1004 
Discharp:e  of  tenant  from  liability 
as  defeating  right,  1021 


LANDLORD  AND  TENANT  — cow- 

tinned. 
Distress  —  continued. 

Duress  in  payment  of  rent,  913 

Entry  by  landlord  for  purpose  of 
levy,  621 

Entry  under  agreement  for  future 
lease,  554-556 

Eviction  of  tenant,  1024 

Exceptions  as  to  property  of  third 
persons,  1015 

Execution  against  tenant  as  affect- 
ing landlord's  right,  101^-1015 

Executors  and  administrators  as 
entitled  to  distrain,  1009 

Exemptions,  1011 

Existence  in  United  States,  1003 

Expiration  of  term  as  defeating 
right,  1022 

Fixtures  as  liable  to  distress,  1010 

Fraudulent  removal  of  property, 
1019 

Guest's  goods  at  inn,  1016-1017 

Hay  in  cart  as  distinguished  from 
hay  in  cock  or  bam,  1011-1012 

Holding  over  by  tenant  after  ex- 
piration of  lease,  1005 

Husband's   right  to   distrain   for 
rent  of  wife's  land,  1008 

Implements   of   trade   or  profes- 
sion, 1010-1011 

Inns,  goods  of  guest,  1016 

Insolvency  of  tenant  as  affecting 
landlord's  right,  1012 

Interest  on  arrears  of  rent,  1006 

Invalid  lease,  1005 

Joinder  of  cotenants,  1009 

Judicial    proceeding    by    statute, 
1026 

Lease  as  prerequisite,  1004 

Liability  of  tenant  to  third  per- 
sons for  property  seized,  1018 

Lien  as  given  by  right  of  distress, 
976 

Livery  stable  keeper  in  possession 
of  horses  of  third  persons,  1017 

Loss  of  right,  1021-1025 

Manufacture,    goods    in    process, 
1016 

Mode  of  distress,  1025-1027 

Modification  of  common-law  rules 
as  to  third  person's  goods,  1017 

Nature  of  remedy,  1003 

Nonjudicial    proceeding    at   com- 
mon law,  1025>1026 
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LANDLORD  AND  TENANT  — con- 

tinued. 
Distress  —  eontmued. 

Note  taken  for  rent  as  defeating 
right,  1022 

Number  of  distraints,  1024 

Operation  of  statute,  1003 

Origin  of  remedy,  1003 

Partial  eviction  of  tenant,  1024 

Perishable  articles  as  subject  to 
distress,  1009 

Personal  property  leased  with 
premises,  1006 

Persons  entitled  to  distrain,  1007- 
1009 

Places  of  distraining,  1019-1021 

Possession  of  tenant  as  essential, 
1005 

Power  for  making  levy,  1026 

Procedure,  1026-1027 

Proceeds  of  execution  against  ten- 
ant, 1014 

Property  in  custody  of  law,  1012 

Property  in  use,  1010-1011 

Property  not  returnable  in  orig- 
inal condition,  1011 

Property  of  tenant  subject  to  dis- 
tress, 1009-1016 

Property  of  third  person  subject 
to  distr^^s,  1015-1019 

Property  taken  on  ezecution 
against  tenant,  1013-1015 

Public  policy  as  affecting  liability 
of  strangers'  acts,  1016 

Purchaser  of  reversion  as  entitled 
to  distrain,  1007-1008 

Recovery  of  property  wrongfully 
distrained,  1028-1029 

Re-entry  for  nonpayment  of  rent, 
effect  of  reserving  right,  1024 
'    Relation  of  landlord  and  tenant  as 
essential  to  right,  1022 

Relation  of  landlord  and  tenant 
as  prerequisite,  1004 

Removal  of  property  from  de- 
mised premises  as  affecting 
right,  1019-1021 

Rent  falling  due  on,  1007 

Rent  must  be  in  arrears,  1007 

Rent  payable  in  advance,  1007 

Rent  payable  in  kind,  1006 

Replevin  for  property  distrained, 
1029 

Requisites  to  exercise  of  right, 
1004 


LANDLORD  AND  TENANT  — con- 

tinued. 
Distress  —  continued. 

Return  of  property  in  original 
condition,.  1011 

Return  of  warrant,  1026 

Reversion  in  landlord  as  essential 
to  right,  1021 

Sale  of  property  by  tenant  before 
levy,  1017-1018 

Sale  of  property  distrained,  1027 

Second  distress,  1024-1026 

Security  for  rent  as  defeating 
right,  1022 

Share  of  crops  as  rent,  1006 

Sheaves  of  com,  1011 

Ship  in  process  of  building  as 
subject  to  distress,  1009,  1016 

Statutes  abolishing  distress,  1003 

Statutory  ezemptions,  1011 

Statutory  modification  of  com- 
mon law  as  to  third  person's 
goods,  1017 

Stranger's  goods  on  demised  prem- 
ises, 1016-1019 

Subjects  of  distress,  1009-1010 

Sublessee  as  subject  to  distress  by 
landlord,  1008 

Successive  distraints,  1024 

Surrender  by  tenant  as  defeating 
right,  1024 

Taking  note  or  other  security  for 
rent,  1022 

Tenant's  liability,  to  third  persons 
for  property  seized,  1018 

Tenant's  property  subject  to  dis- 
tress, 1009-1015 

Tenant's  right  to  distrain  for  con- 
sideration of  surrender,  1006 

Termination  of  landlord's  title  as 
defeating  right,  1021 

Termination  of  relation  of  land- 
lord and  tenant,  1022 

Things  annexed  to  freehold,  1010 

Things  subject  to  distress,  1009- 
1019 

Third  person's  property,  1015 

Time  for  making  levy,  1007,  1026 

Trade  and  commerce  as  affecting 
liability  of  strangers'  acts, 
1016-1016 

Transferee  of  reversion  as  entitled 
to  distrain,  1007-1008 

Vendee  in  possession  under  execu- 
tory  contract,   1004-1005 

Waiver  of  right,  1021-1025 
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LANDLORD  AND  TENANT  — con- 

tinned. 
Distress  —  continued. 

Warrant,  1026 

Water  power,  consideration  for 
use  as  rent,  1006 

Wharfingers  in  possession  of 
goods  of  third  persons,  1016 

Wife's  goods  on  leased  premises, 
1015 

Wrotigful  distress,  1027-1030 
Disturbance  of  tenant's   possession 
(see  also  Eviction)  — 

Changing  street  grades,  684 

Concurrent  negligence  of  landlord 
and  third  person,  677 

Cutting  trees  on  premises,  677 

Damages  against  landlord,  675 

Flooding  premises  by  tenants  of 
upper  floors,  679 

Li junction  preventing  cultivation 
of  land  by  tenant,  675 

Injunction  to  prevent  disturbance, 
680 

Injuries  to  premises  before  execu- 
tion of  lease,  677 

Landlord's  liability  for  acts  of 
third  persons  or  other  tenants, 
678 

Malicious  invasion  of  tenant's 
righte,  677 

Minimizing  damage,  677-678 

Nuisances,  681-683 

Public  improvements  as  affecting 
tenant's  rights,  683 

Punitive  damages  against  land- 
lord, 675 

Punitive  damages  for  malicious 
invasion  of  tenant's  rights,  677 

lElemedies  of  tenant  against  land- 
lord, 675 

Remedies  of  tenant  against  third 
persons,  676 

Repairs  made  by  landlord,  677 

Trespass  by  landlord  on  tenant's 

W possession,  675 
ater   fixtures    negligently    used 
by  other  tenants,  679 
Dower,  leasehold  as  dowerable  prop- 
erty, 536-537 
Duress,  payment  of  rent  under,  913 
Easements  — 
Acquisition  by  tenant  through  pre- 
scription, 533 
Deprivation  of  easements  as  evic- 
tion, 689 


LANDLORD  AND  TENANT  ~«>ii. 
tinued. 
Easements  —  continued. 
Implied  reservation,  724 
Lease  ^  including  easement,  713 
User  or  interference  as  injury  to 
reversion,  628 
Egress,  see  Ingress  and  egress 
Ejectment  — 

Forfeiture  as  enforceable  by  eject- 
ment, 1143 
Lessee's  right  to  sue  lessor,  620 
Recovery  of  possession  by  land- 
lord, 1181 
Tenancy  at  will,  demand  by  land- 
lord, 612 
Elevators  — 
Failure  to  furnish  service  as  evic- 
tion, 691 
Lease  of  part  of  building  as  in- 
cluding use  of  elevator,  715 
Emblements,  see  Crops 
Eminent  domain  — 

Condemnation  of  leased  property 
as  breach  of  covenant  for  quiet 
enjoyment,  768 
Leasehold  as  property,  606 
Rent,   condemnation   of  premises 
as  discharge  from  liability,  946- 
948 
Tenant  as  owner  entitled  to  com- 
pensation, 533 
Enjo3rmeiit,  see  Use  of  premises 
Entry   by   landlord,   see  Landlord; 
Landlord's    possessory    remedies ; 
Re-entry;  Reversion  of  landlord 
Entry  under  void  lease  as  creating 

relation,  574r^78 
Equal  protection  of  laws,  taxation 

of  leaseholds,  815 
Equitable  relief,  see  Injunction 
Equity   (see  also  Specific  perform- 
ance) — 
Enforcement  of  forfeitures,  1119 
Relief    from    forfeitures,    1146- 

1152 
Rule  as  to  landlord's  duty  regard- 
ing repairs,  1032-1033 
Estoppel  — 

Denial  of  tenant's  right  to  sublet, 
590,  874 

Surrender  of  leasehold  by  opera- 
tion of  law,  1153 
Estoppel  to  deny  landlord's  title  — 

Action  for  rent,  673 
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LANDLORD  AND  TENANT  — con- 

tinued. 
Rstoppel  to  deny  landlord's  title  — 
contintiecL 

Action  to  enforce  contract  of  sale, 
674 

Adverse  possession,  662>664 

Application  of  doctrine,  651 

Attornment  to  stranger,  654 

Description  of  premises  as  affect- 
ing application  of  doctrine,  651 

Duration  of  estoppel,  653 

Ejectment  by  landlord  against 
tenant,  672 

Entry  under  lease  as  affecting  ap* 
plication  of  doctrine,  651 

Estoppel  in  summary  proceed- 
ings, 1186 

Eviction  under  paramount  title, 
654-655 

Expiration  of  landlord's  title,  665- 
669 

Fraud  as  preventing  application 
of  doctrine,  658 

Grantee  of  landlord  as  entitled  to 
benefit  of  doctrine,  669 

Grantee  of  reversion  as  entitled  to 
benefit  of  doctrine,  644 

Husband  of  lessee  as  estopped, 
671 

Infant  lessee  as  estopped,  670 

Invalidity  of  lease  as  affecting 
doctrine,  652 

Misrepresentations  as  preventing 
application  of  doctrine,  658 

Mistake  as  preventing  application 
of  doctrine,  658 

Mutuality  of  estoppel,  653 

Paramount  title  in  tenant,  657 

Particular  applications  of  doc- 
trine, 672-674 

Persons  affected  by  estoppel,  669- 
672 

Prior  possession  of  lessee,  659- 
662 

Public  land  leased  without  author- 
ity, 652 

Public  policy  as  basis  of  doctrine, 
650 

Public  policy  as  violated  by  par- 
ticular applications  of  doctrine, 
652 

Purchase  of  adverse  title,  656 

Railroad  leases,  652 

Statement  of  doctrine,  649 

Subtenants  as  affected  by  estop- 
pel 670--671 


LANDLORD  AND  TENANT —  cow 

tinued. 
Estoppel  to  deny  landlord's  title  — 
continued. 

Successors  of  landlord  as  entitled 
to  benefit  of  doctrine,  669 

Tenancy  at  will  terminated  by  de- 
nial, 613 

Transfer  of  landlord's  title,  665- 
669 

Usurious  contract  in  form  of 
lease,  652 

Wife  of  tenant  as  estopped  to 
deny  landlord's  title,  671 

Writ  of  entry  by  landlord  against 
tenant,  672 
Estovers,  see  Trees 
Eviction    (see  also  Disturbance  of 
tenant's  possession)  — 

Abandonment  of  premises  as  ele- 
ment of  constructive  eviction, 
686 

Accrued  rents  as  affected  by  evic- 
tion, 952 

Acts  constituting  eviction,  685 

Acts  of  government,  694 

Acts  of  omission,  690 

Acts  of  other  tenants,  694 

Acts  of  strangers,  693 

Agent  of  landlord,  acts  of,  685 

Apportionment  of  rent  on  evic- 
tion, 950 

Appurtenances,   deprivation,   689 

Attornment  by  tenant  to  person 
entitled  to  possession,  950 

Breach  of  covenant  for  quiet  en- 
joyment, 769 

Condemnation  of  premises  as  dan- 
gerous, 694 

Constructive  eviction,  686 

Constructive  eviction  as  affecting 
liability  for  rent,  949 

Damages,  696-698 

Definition,  684^685 

Deprivation  of  easements  and  ap- 
purtenances, 689 

D^ruction  of  premises  by  public 
authority,  694 

Dilapidation  of  premises,  685,  691 

Discharge  from  liability  for  rent, 
940,  948-956 

Disposition  by  landlord,  685 

Easements,  deprivation,  689 

Election  by  tenant  to  abandon 
premises,  687 

Elevator  service,  failure  to  furn- 
ish, 691 
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LANDLORD  AND  TENA*fT  — con- 

tintted. 
Eviction  —  eantinued. 

Entry  by  landlord   io  make  re- 
pairs, 685 

FoUure  of  landlord  to  deliver  pos- 
session, 726 

Failure  to  repair,  691 

Government  acts,  694 

Heat,  failure  to  provide,  692 

Immoral  conduct  of  other  tenants, 
695 

Ingrress  and  egress,  interference, 
689 

Injunction  as  remedy,  686 
•  Injury  to  business,  698 

Intent  to  deprive  tenant  of  pos- 
session, 687 

Interference     with     ingress     and 
egress,  689 

Intrusion  by  third  persons,  951 

Locking   out   tenant   as   eviction, 
688-689 

Malicious  eviction,  damages,  696- 
697 

Measure  of  damages,  696 

Military  occupation  of  premises^ 
951 

Nominal  damages,  696 

Omission,  acts  of,  690 

Partial  eviction  by  landlord,  953- 
955 

Partial    eviction    by    title    para- 
mount, 955 

Refusal  to  restore  possession   as 
element,  685 

Rent,    discharge    from    liability, 
948-956 

Special  damages,  697 

Strangers'  acts,  693 

Termination  of  lease,  1099 

Trespass  as  eviction,  688 

Untenantable    condition    as    evic- 
tion, 686 

What  constitutes,  684 
Evidence  — 

Accident,  parol  evidence  to  show, 
701 

Ambiguity    in    lease,    parol    evi- 
dence to  explain,  708 

Burden     of     proving    surrender, 
1153 

Execution  of  lease,  560 

Extrinsic  evidence  to  explain  or 
vary  lease,  700 

Fraud,   parol   evidence   to   show, 
701' 


LANDLORD  AND  TENANT  — 

tinned. 
Evidence  —  continued. 

Illegality  of  purpose  of  lease,  571 

Mistake,  parol  evidence  to  ^ow, 
701 

Old  lease  as  ancient  document,  561 

Parol  evidence  to  explain  or  vary 
lease,  700 

Payment  of  rent  as  evidence  of 
tenancy,  642 

Proof  of  assignment  of  lease,  863 

Proof  of  rental  value  of  premises, 
1001   . 

Reputation  as  showing  illegal  pur- 
pose of  lease,  571 

Unstamped  lease  as  admissible  in 
evidence,  565 
Exceptions  in  leases,  723-724 
Executions  — 

Distress  as  affected  by  levy  on 
tenant's  property,  1013 

Estoppel  of  tenant  to  deny  pur- 
chaser's titl^  670 

Leasehold  subject  to  execution  as 
real  property,  538 

Priority  as  to  landlord's  lien,  980 

Priority  as  to  landlord's  statutory 
lien,  988 

Proceeds  of  execution  against  ten- 
ant as  subjeot  to  claim  for  rent, 
1014 

Purchaser  as  entitled  to  rent  of 
premises,  919 

Purchaser  as  landlord  of  defend- 
ant, 548 

Purchaser  of  leasehold  at  execu- 
tion sale  as  assignee,  824 

Tenant's  right  to  purchase  at  ex- 
ecution sale,  667 
Executors  and  administrators  — 

Action  on  guaranty  of  rent,  932 

Covenant  to  pay  taxes  as  binding 
personal   representatives,    817 

Devolution  of  leasehold,  536 

Executor  de  son  tort  as  liable  for 
rent,  857 

Lease  of  decedent's  real  estate,  591 

Personal  liability  for  rent  on  lease 
to  decedent,  855-857 

Renewal  of  lease  for  personal  ben- 
efit, 904-906 
Exemptions     (see    also    Landlord's 
lien)  — 

Things  distrainable,  1011 
Exit,  see  Ingress  and  tigreaB 
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LANDLORD  AND  TENANT  — con- 
tinued. 
Extension  of  term  — 
Holding  over  by  tenant,  894 
Renewal    of    lease    distinguished, 
885 
False  representations,  see  Fraud 
Farm  leases,  see  Agricultural  lands 
Federal  question,  liability  of  tenan' 
under  perpetual  lease  for  taxes, 
823 
Fences,   erection   or   destruction   as 

injury  to  reversion,  627 
Fictitious  name  used  for  assignee  of 

lease,  830 
Firebote  defined,  749 
Fire  escapes  — 
Illegality  of  lease  for  failure  to 

provide,  672 
Tenant   as   owner   charged   with 
duty  of  providing  fire  escapes, 
532 
Fires  (see  also  Destruction  of  prem- 
ises ;  Injuries  to  premises)  — 
Lease    of   buildings    on    railroad 
right  of  way,  exemption  from 
Uabiiity  for  fire,  676 
Tenant's   liability   for   accidental 

fires,  747 
Tenant's  liability  under  covenant 
to  surrender  in  good  condition, 
784 
Fixtures  — 
Distrainability,  1010 
Removal  as  affected  by  covenant 
as  to  surrender  of  premises,  788 
Surrender   of   lease    as    affecting 

right  of  removal,  1157 
Taxation  as  part  of  realty,  812 
Flooding  premises  as  injury  to  re- 
version, 628 
Floor  defined,  709 

Forcible  entry,  see  Landlord's  pos- 
sessory remedies 
Forcible  entry  and  detainer,  wrong- 
ful dispossession  of  tenant,  630 
Forfeitures  — 
Acceptance    of ^  rent    as    waiver, 

1132-1135 
Accident  as  ground  of  equitable 

relief,  1150 
Acquiescence  in  prior  breaches  as 

forfeiture,  1131 
Alienation  by  lessee  in  fee,  1126 
Alienation  by  tenant,  1125 
R.  C.  L.  Vol.  XVI.— 78. 


LANDLORD  AND  TENANT  — con- 
tinued. 
Forfeitures  —  eotUinued, 
Assignee  of  reversion  as  entitled 

to  enforce  forfeiture,  1144 
Assignment  of  lease,  1125 
Assignment  of  lease,  acceptance 
of  rent  from  assignee  as  waiver, 
1135 
Bankruptcy  of  tenant  after  act  of 

forfeiture,  1142 
Benefit  of  landlord  intended,  1118 
Breach  of  covenants,  1115 
Breach  of  covenants,  equitable  re- 
lief, 1147 
Breadi    of    negative    covenants, 

1117 
Causes  of  forfeiture,  1121-1125 
Compensation    for   improvements 
as    affected    by    forfeiture    of 
lease,  799 
Conditions  precedent  to  equitable 

relief,  1151 
Construction  of  forfeiture  clauses, 

1116 
Conveyance  in  fee  by  tenant  for 

years,  1114 
Declaration  of  forfeiture,  1144 
Delay  in  enforcement  as  waiver, 

1131 
Disclaimer  of  landlord's  title,  1114 
Effect  of  forfeiture,  1137-1142 
Ejectment  to  enforce  forfeiture, 

1143 
Enforcement  against  tenant,  1119, 

1143-1146 
Equitable  relief,  1146-1152 
Forcible  removal  of  tenant,  1143 
Fraud  as  ground  of  equitable  re- 
lief, 1150 
Gambling  on  premises,  1123 
Grounds  of  forfeiture,  1121-1125 
Heat  cut  off  to  enforce  forfeiture, 

1143 
Illegal  sale  of  liquor  on  premises. 

1123 
Insurance,    equitable   relief   from 
forfeiture  for  breach  of  cove- 
nant, 1148 
Knowledge  of  forfeiture  as  essen- 
tial to  waiver,  1135 
Laches  as  defense  to  equitable  re- 
lief, 1151 
Landlord  as  benefited  by  forfei- 
ture provisions,  1118 
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LANDLORD  AND  TENANT  — cot^- 

tinued. 
Forfeitures  —  continued. 

Liabilities  of  tenant  as  affected  by 
forfeiture,  1137 

Mistake  as  ground  of  equitable 
relief,  1150 

Negative  covenants,  breach,  1117 

Nonpayment  of  rent,  1126-1130 

Nonpayment  of  rent,  equitable 
relief,  1146 

Nonpayment  of  taxes,  1121 

Notice  to  repair  as  waiver  of  for- 
feiture for  failure  to  repair, 
1130 

Nuisance  maintained  on  premises, 
1122 

Option  to  purchase  as  affected  by 
forfeiture  of  lease,  810-811 

Particular  causes  of  forfeiture, 
1121-1126 

Persons  authorizetl  to  enforce, 
1144 

Prostitution  on  premises,  1123 

Provision  in  lease  for  continued 
liabiUty  of  lessee,  1138 

Re-entry  by  landlord,  1143 

Renewal  of  lease  as  affected  by 
forfeiture  of  term,  892 

Rents  accrued  not  affected  by  for- 
feiture, 1137 

Restrictions  on  use  of  premises, 
1122 

Rights  of  tenant  as  terminated  by 
forfeiture,  1139-1140 

Special  grounds  for  denying  equi- 
table reUef ,  1151 

Status  quo  restored  on  granting 
equitable  relief,  1150 

Statutory  provisions  as  to  illegal 
use  of  premises,  1123 

Statutory  provisions  for  forfei- 
ture, 1118 

Subletting  by  tenant,  1124 

Subsequent  causes  as  affected  by 
waiver,  1136 

Taxes,  nonpayment,  1121 

Termination  of  lease,  1099 

Third  persons'  rights  as  affected 
by  forfeiture,  1140-1142 

Use  of  premises  for  illegal  pur- 
poses, 1122-1124 

Use  of  premises,  restrictions,  1122 

Waiver,  811,  1130-1136 

Waiver  as  affecting  liability  of 
surety  for  rent,  932 

Waste  by  tenant,  115 


LANDLORD  AND  TENANT  — eon- 
tinued. 
Form  of  words  to  create  relation, 

541 
Franchises,  lease  by  grantee,  562 
Fraud  — 
Avoidance  of  lease  for  fraud,  567 
Equitable  relief  against  forfeiture, 

1150 
Estoppel  to  deny  landlord's  title 

as  affected  by  mistake,  658 . 
False  representations  as  to  intend- 
ed use  of  premises,  736 
Parol  evidence  to  show  fraud  in 

lease,  701 
Reassignment  of  lease  to  defeat 

liability  for  rent>  866 
Recoupment  against  liability  for 

rent,  942 
Rescission  of  lease  for  fraud,  1103 
What  constitutes,  568 
Furnished  houses,  implied  warranty 

as  to  habitable  condition,  774 
Future  acquired  property,  see  Land- 
lord's lien 
Game,  destruction  of  cover  for  game 

birds,  754 
Ghuning  — 
Forfeiture  of  lease  for  gambling 

on  premises,  1123 
Letting  premises  as  gaming  house, 
535-636 
Gas  — 

Cutting  off  gas  for  nonpayment 

of  charges,  820 
Inspection  of  pipes,  duty  of  gas 

company,  626 
Landlord's  liability  for  service  to 

tenant,  721 
Refusal  of  service  because  of  de- 
fault of  prior  tenant,  821 
Service  of  gas  company  as  lien 

on  premises,  820 
Statutory   lien   on    premises    for 
service,  821 
Government,  acts  of,  as  eviction,  694 
Grade,  change  of,  see  Streets 
Guaranty  of  reat  — 
Consideration,  933 
Death    of    lessor,    devolution    of 

right  of  action,  932 
Demand  as   necessary   to  charge 

guarantor,  935 
Discharge  of  guarantor,  933 
Discharge  by  subsequent  guaran- 
ty, 932 
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LANDLORD  AND  TENANT  — con- 
tinued. 
Guaranty  of  rent  —  continued. 
'    Expiration  of  term  as  discharging 
guarantor,  936 
Nature  of  guarantor's  undertak- 
ing, 932 
Notice  of  default  of  tenant  as  nec- 
essary to  charge  guarantor,  935 
Suretyship  distinguished,  931 
Surrender    of   iQase   as   affecting 
guarantor's  liability,  935 
Guardians  — 
Lease  of  ward's  real  estate,  92 
Renewal    of    lease    for    personal 
benefit,  905 
Ghiests  of  tenant,  see  Injuries  to  li- 
censees 
Habitable  condition  of  premises,  im* 

plied  warranty,  774 
Hay  and  straw,  tenant's  right  of  re- 
moval, 757 
Haybote  defined,  749 
Health,  see  Condition  of  premises 
Heat  (see  also  Eviction)  — 

Cutting  off  heat  to  enforce  forfei- 
ture, 1143 
Duty  of  landlord  to  supply,  720 
Injury    from    heating    apparatus 

maintained  by  landlord,  1044 
Specific  performance  of  covenants 
to  heat  premises,  759 
Hereditament   as   designating  free- 
hold, 536 
Highways,  see  Streets 
Holding  over  (see  also  Distress;  Re- 
newal of  leases ;  Tenancy  at  suf- 
ferance; Tenancy  from  year  to 
year)  — 
Change  in  terms  of  tenancy,  1162 
Consent  of  landlord  as  negativing 

creation  of  second  term,  1165 
Continuity  of  tenancy  from  hold- 
ing over,  1167-1168 
Damages  for  withholding  posses- 
sion, 1168-1172 
Demand    for  rent,    effect,    1160- 

1161 
Double  rental   value  payable   by 

tenant,  1169-1172 
Excuses  for  holding  over,  1166 
Ke3rs  retained  by  tenant  as  hold- 
ing over,  1164-1165 
Notice  to  quit,  1168 
Option  of  landlord  to  hold  tenant 
for  another  term,  1163-1168 


LANDLORD  AND  TENANT  — con- 

tinued. 
Holding  over  —  continued. 

Presumption   as   to   character   of 
holding,  1162 

Presumption  dt  wrongful  posses- 
sion, 1160 

Receipt  of  rent  by  landlord,  1161 

Removal  of  tenant's  goods  as  ex- 
cuse, 1166 

Renewal   of  original  lease,  16S- 
168,  1161 

Retention  of  keys  by  tenant  as 
holding  over,  1164-1165 

Status  of  tenant,  1160 

Statutory  liability  of  tenant,  1169- 
1172 

Tenancy  created  by  holding  over, 
1161 

Terms   of  tenancy   arising   from 
holding  over,  1161 

Unintentional  act  of  tenant,  1166 

What  constitutes,  1164-1165 

Wilfulness  of  act  as  affecting  ten- 
ant's liability,  1171 
Homestead,  lease  of  homestead  prop- 
erty, 632,  562 
Hospitals,  see  Illegality  of  leases 
Hotels  — 

Distress,    exemption    of    guest's 
goods,  1016-1017 

Lease  of  room  or  stand  in  hotel, 
719 
Housebote  defined,  748-749 
Husband  and  wife  (see  also  Married 
women)  — 

Distress  against  goods  of  tenant's 
wife,  1015 

Distress  by  husband  for  rent  of 
wife's  land,  1008 

Wife   of   tenant   as   estopped   to 
deny  landlord's  title,  671 
Illegality  of  lease  — 

Acts  of  parties  as  evidence  of  il- 
legality, 571 

Collateral  •  illegal   contracts,  572- 
573 

Conduct  of  parties  as  evidence  of 
illegality,  571 

Enforceability  of  illegal  lease,  570 

Fire  escapes  not  provided  by  less- 
or, 572 

Gaming  house,  572 

Hospital  in  violation  of  ordinance 
as  purpose,  572 
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LANDLORD  AND  TENANT  — co»- 

tinued. 
Illegality  of  lease  —  continued* 

Intoxicating  liquors  to  be  sold  on 
premises,  572 

Judicial  attitffde  towards  illegal 
leases,  570 

Monopolistic  business  on  prem- 
ises, 572 

Participatioi)  by  lessor  in  illegal 
purpose,  573 

Possession  of  premises  as  recov- 
erable by  lessor,  571 

Proof  of  illegality  of  purpose, 
571 

Prostitution,  671 

Public  policy,  570 

Rent  not  recoverable,  571 

Reputation  as  showing  illegal  pur- 
pose, 571 
Implied   covenants,  see  Covenants; 

Title  to  and  quiet  enjoyment  of 

premises 
Improvements   (see  also  Special  or 
local  assessments)  — 

Action  against  lessor  for  compen- 
sation, 798 

Agreements  for  compensation,  795 

Appraisement  of  vcdue,  799 

Common-law  right  of  tenant  to 
compensation,  797 

Compensation  of  lessee,  794-802 

Contemporaneous  oral  agreement 
as  to  improvements,  703 

Covenant  by  lessee  to  make  im- 
provements, 794 

Covenant  "by  lessor  as  to  improve- 
ments, 792 

Covenant  to  make  improvement  as 
independent  of  covenant  to  pay 
rent,  705 

Covenant  to  surrender  premises 
with  improvements,  788 

Damages  for  breach  of  lessor's 
covenants,  793 

Default  of  tenant,  equitable  relief, 
798 

Disturbance  of  tenant's  possession 
in  making  improvements,  677 

Enforcement  of  agreement  for 
compensation,  798,  800-802 

Equitable  relief  of  tenant,  798 

Forfeiture  for  breach  of  covenant, 
equitable  relief,  1148 

Forfeiture  of  lease  as  affecting 
right  to  compensation,  799 


LANDLORD  AND  TENANT  — con- 

tinted. 
Improvements  —  continued. 

Holding  premises  as  security  for 
value,  798 

Implied  duty  of  lessor,  791-792 

Lessor's  duty  as  to  improvements, 
791-794 

Lessor's  liability  to  pay  for  im- 
provements, 794r-802 

Lien  for  value,  800 

Loss  of  ten£it's  right  to  compen- 
satiouf  797 

Mechanic's  lien  for  improvements 
by  tenant,  623-624 

Negligence  of  lessor  in  making 
improvements,  793 

Payment  of  rent  as  condition  to 
right  of  compensation,  797 

Recovery  of-  value  on  breach  of 
covenant  for  quiet  enjoyment, 
771 

Remedies  of  lessee  for  lessor's  de- 
fault, 792 

Tenant's  authority  to  bind  land- 
lord, 623 

Time  for -payment  by  lessor,  796 

Time  for  performance  of  cove- 
nant by  lessee,  794 

Trover  for  wrongful  removal  by 
tenant,  794 
Inconsistent  estate,  creation  as  sur- 
render, 1155-1157 
Indemnity  — 

Covenant  by  tenant  to  pay  taxes, 
819 

Obligation  of  assignee  of  lease  to 
indemnify  assignor,  841 
Independent    covenants,    see    Cove- 
nants 
Infants  — 

Capacity  to  dispose  of  leasehold 
by  wHl,  537 
.  Estoppel  of  infant  lessee  to  deny 
landlord's  title,  670 

Lease  executed  by  infant,  592 

Lease  of  real  estate  by  guardian, 
592 
Infected  houses,  landlord's  duty  of 

disclosure,  979-980 
Infection   of   premises,   liability   of 

tenant,  748 
Ingress  and  egress  — 

Incident  to  lease,  715 

Interference  with,  as  eviction,  689 

Lessees'  rights  in  abutting  streets, 
719 
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LANDLORD  AND  TENANT  — con- 

ttnued, 
Lijonction  — 

Breach  of  covenant  against  lessee 
subletting,  883 

Breach  of  covenants  in  lease,  759 

Cutting  of  timber  by  tenant,  752 

Damages  for  enjoining  defendant 
from  cultivating  land,  675 

Disturbance  of  tenant's  posses- 
sion, 680 

Eviction  resulting  in  irreparable 
injury,  686 

Improper  use  of  premises,  739- 
741 

Landlord's  lien,  protection,  983 

Relief  against  mistake  in  lease, 
963 

Restraining  summary  proceedings, 
1186 

Right  of  re-entry  as  defeating 
right  to  injunction,  741 

Subletting  restrained,  740 

Waste  as  ground  of  relief,  739- 
741 
Injuries  to  licensees  — 

Agent  of  landlord,  personal  lia- 
bility, 1074 

Control  of  portion  of  premises  re- 
tained by  landlord,  1071-1074 

Customers  of  tenant,  1067 

Danger  created  by  tenant  "as  im- 
posing liability  on  landlord, 
1070 

Quests  of  tenant,  1067 

Landlord's  liability,  general  rule, 
1034-1036 

Noj^lifi^ence  as  basis  of  landlord's 
liability,  1035 

NciTligence   as   basis   of   liability, 
.  i042 

Nuisance  created  by  tenant  as  im- 
posing liability  on  landlord, 
1070 

Pi'omises  unsafe  for  purpose  of 
lessee,  1069 

Servants  of  tenant,  1067 

Tenant's  liability  for  defective 
promises,  1096 

Use  of  premises  as  imposing  lia- 
bility on  landlord,  1070 
Injuries  to  premises  — 

Concurront  negligence  of  tenant 
and  third  person,  625 

Damages,  632 

Defense  to  liabilitv  for  rent,  956- 
962 


LANDLORD  AND  TENANT  — con- 
tinued. 
Injuries  to  premises  —  continued. 
Landlord's  right  of  action  against 

third  persons,  624-633 
Negligence  of  tenant  as  affecting 

landlord's      right      of      action 

against  third  persons^  625 
Release   from   liability   for   rent, 

956-962 
Remedies  of  landlord,  630-633 
Statutes  for  relief  of  tenants,  966- 

969 
Stipulations  in  lease  for  relief  of 

tenant,  962-966 
Termination  of  tenancy,  1105 
Trespass    on    case    as    landlord's 

remedy,  630 
Injuries  to  reversion,  driving  awav 
tenant,   629-630  \ 

Injuries  to  tenant  — 

Agreement  by  landlord  to  repair, 

1050-1053 
Apartment    as   subject    of   lease, 

1036 
Breach    of    covenant    to    repair, 

1053-1063 
Common  occupancy  of  portions  of 

building,  1037 
Contributory  negligence  of  tenant, 

1049 
Control   by  landlord  of  portions 

of  building,  1037-1043 
Entrance  to  building  leased  to  sev- 
eral tenants,  1037-1043 
Halls    and   passages   in    building 

leased  to  several  tenants,  1037- 

1043 
Heating  apparatus  maintained  by 

landlord,  1044 
Landlord's  liability,  general  rule, 

1034-1036 
Lighting  passageways  and  stairs, 

1041 
Negligence  as  basis  of  landlord's 

liability,  1035 
Negligence   as   basis   of   liability, 

1042 
Office  building,  1037-1043 
Office  or  apartment  as  subject  of 

lease,  1036 
Part  of  premises  leased,  1036 
Plumbing,  use  in  (;ommon  by  sev- 
eral tenants,  landlord's  duty  to 

repair,  1043 
Repairs  bv   landlord   causing  in- 
jury, 1045-1047 
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LANDLORD  AND   TENANT  — con- 

tinued. 
Injuries  to  tenant  —  continued. 

Several  tenants  of  same  buildingi 
1037 

Stairways  in  building  leased  to 
several  tenants.  1037-1043 

Statutory  duty  of  landlord  to  re- 
pair, 1047-1049 

Water  flowing   from   one  apart- 
ment   to    another,    liability    of 
landlord,  1043 
Injuries  to  third  persons  — 

Adjoining  owners,  1074 

Assent  of  landlord  to  injurious 
act  of  tenant,  1082 

Condition  of  premises  at  time  of 
lease,  1076-1079 

Contributory  negligence,  1084 

Covenant  by  tenant  to  repair  as 
affecting  landlord's  liability, 
1080 

Covenant  to  repair  as  affecting 
landlord's  Hability,  1064-1066 

Dangerous  condition  created  in 
making  repairs,  1066 

Landlord's  liability,  general  rule, 
1034-1036 

Liability  of  landlord  generally, 
1063 

Negligence  as  basis  of  landlord's 
HabiUty,  1035 

Negligence  as  basis  of  liability, 
1042 

Negligence  as  to  operation  of 
premises  under  landlord's  con- 
trol, 1083 

Nuisance  created  by  ordinary  use 
of  premises,  1081 

Nuisance  existing  at  time  of  lease, 
107&-1078 

Purpose  of  lease  as  imposing  lia- 
bility on  landlord,  1082 

Statutory  provisions,  1084 

Tenant's  liability  for  failure  to 
repair,  1095-1099 

Tenant's  possession  as  prima  facie 
relieving  landlord,  1063 

Use  of  premises  creating  nuisance, 
1081 
Innkeepers,  see  Hotels 
Insolvency  — 

Distress  after  insolvency  of  ten- 
ant, 1012 

Involuntary  proceedings  as  within 
restriction  against  assignment 
of  lease,  836 


LANDLORD  AND  TENANT  — con- 
tinued. 
Insolvency  —  continued. 

Landlord's  statutory  lien,  prior- 
ity, 989 
Trustee  or  assignee  of  insolvent, 
liability  for  rent,  859 
Instalments  of  rent,  separate  actions 

for,  999 
Insurance  — 

Covenant  to  insure  leased  prem- 
ises, 760 
Forfeiture  for  breach  of  covenant 
to  insure,  equitable  relief,  1148 
Tenant's  liability  for  rent  as  af- 
fected by  insurance,  959 
Intent  — 
Constriiction  of  leases,  698 
Criterion  as  to  creation  of  rela- 
tion, 542 
Cultivation  of  land  on  shares,  586 
Lease  or  mere  agreement  for  lease, 
553 
'  Presumption  as  to  natural  conse- 
quences of  act,  688 
Interest  — 
Distress  for  interest  on  arrears  of 

rent,  1006 
Rent  as  bearing  interest,  927 
Interference  with  contract  relations, 

restrictions  in  lease,  738 
Intoxicating  liquors  — 
Forfeiture    for    illegal    sales    on 

premises,  1153 
Injunction  against  sale  on  prem- 
ises, 740 
Leasing  property  for  illegal  sales, 

572 
Letting  premises  for  sale  of  liq- 
uors, 535-536 
Prohibition  adopted  after  lease  of 

saloon,  743-745 
Sales  restricted  to  articles  of  par- 
ticular manufacturer,  737 
Intrusion  by  landlord,  see  Disturb- 
ance of  tenant's  possession 
Invalid  leases,  entry  imder,  574-578 
Irrigation  — 

Covenant  to  furnish  water,  759 
Destruction  of  irrigation  ditch  as 
injury  to  reversion,  628 
Joint  tenancy,  see  Cotenancy 
Judgments,  purchaser  at  judgment 

sale,  rights  as  against  lessee,  589 
Judicial  sales  — 
Purchaser  as  entitled  to  rent  of 
premises,  919 
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LANDLORD  AND  TENANT  — con- 
Hnued» 
Judicial  sales  —  continued. 
Purchaser  as  liable  for  rent,  861 
Tenant's  right  to  purchase,  667 
Transfer  of  reversion  by  judicial 

sale,  640 
Laches  as  defense  to  equitable  relief 

against  forfeiture,  1151 
Landlord  (see  also  Parties  to  leases; 

Reversion  of  landlord)  — 
Contributory  negligence  of  tenant 

as  affecting  landlord,  625 
Criminal  responsibility  for  acts  of 

tenant,  535 
Definition,  530 
Duty  to  deliver  possession,  724- 

729 
Entry  on  premises  during  lease, 

620 
Qbs   service   to   tenant,   liability, 

721 
Intrusion  on  premises,  620 
Participation    in    illegal   purpose 

of  lease,  573 
Possession  of  tenant  as  notice  of 

landlord's  rights,  540^541 
Right  of  entry  on  demised  prem- 
ises, 621 
Right  to  place  '^to  let"  signs  on 

premises,  620-621 
Trespass  on  demised  premises,  620 
Water  supply   to   t^ant,   liability, 

721 
Landlord's  lien  — 
Advances  to  tenant,  984 
Agiieultural  lands,  975 
Assignment  for  benefit  of  credi- 
tors as  subject  to  lien,  989 
Assignment   of  rent  as  carrying 

lien  reserved  in  lease,  983 
Attachments  as  subject  to  statu- 
tory lien,  988 
Attachment,  priority,  980 
Claims  secured  by  statutory  lien, 

987 
Common-law  right  to  lien,  975 
Construction    of    lease    reserving 

lien,  982 
Crops  as  subject  to  lien,  976 
Delay  in  enforcing  statutory  lien, 

992 
Distress  as  affecting  lien,  976 
Enforcement  generally,  980 
Enforcement  of  lien  reserved  in 

lease,  983 


LANDLORD  AND  TENANT  — con- 
iinued. 
Landlord's  lien  —  continued. 
Enforcement    of    statutory    lien, 

992-^93 
Equitable  nature  of  lien  reserved 

in  lease,  980 
Execution,  priority,  980 
Executions  as  subject  to  statutory 

lien,  988 
Exempt  property  as  affected  by 

statutory  Hen,  986 
Filing  lease  reserving  lien,  980 
Future  acquired  property  as  sub- 
ject to  lien  under  i^eservation  in 

lease,  977-979 
Injunction  to  protect  lien,  983 
Innkeeper's  lien  distinguished,  975 
Loss  of  statutory  lien,  991 
Mortgagee  as  taking  subject  to 

lien,  980 
Oral  reservation  of  lien,  980 
Personal  property  subject  to  res- 
ervation of  lien  in  lease,  977 
Priorities,  980 
Priority   of  statutory  lien,  988- 

991 
Property    brought    on    premises 

subject  to  lien,  988-989 
Property  subject  to  lien  reserved 

in  lease,  983 
Property    subject    to    lien    under 

reservation  in  lease,  976-983 
Property     subject     to     statutory 

lien,  985 
Purchasers  as  taking  subject  to 

lien,  980 
Purchasers  of  property  subject  to 

statutory  lien,  priority,  990 
Recording    lease    as    essential    to 

statutory  lien,  985 
Relation  essential  to  existence  of 

statutory  lien,  985 
Reservation  of  lien  in  lease,  976- 

983 
Statutory  lien,  983-993 
Supplies  furnished  to  tenant,  984 
Territorial  operation  of  statutory 

lien,  989 
Time  when  statutory  lieu  attaches, 

988 
Waiver,  979 
Waiver  of  statutory  lien,  991 
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LANDLORD  AND  TENANT  — con- 
tinued. 
Landlord's  possessory  reinedies  (see 

also   Summary   proceedings  by 

landlord)  — 
Action     to     recover     possession, 

1181-1190 
Ejectment,  1181 
Entry    without    process    of    law, 

1177-1180 
Equitable    proceedings    as    inap- 
propriate, 1181 
Forcible  entry,  1178-1180 
Judicial    proceedings    to    recover 

possession,  1181-1190 
Peaceable  entry,  1177 
Removal  of  tenant  by  force,  1178- 

1180 
Summary  proceedings,  1181-1190 
Landlord's  reversion,  see  Reversion 

of  landlord,    ' 
Latent    defects,    see    Condition    of 

premises 
Leasehold   (see  also  Assignment  of 

leasehold;  Leases) — 
Character  as  property,  606 
Character  as  realty  or  personalty, 

536-538 
Conditional    estate    of    leasehold, 

534 
Devise  of  ''real  estate"  as  passing 

leasehold,  537 
Devolution    on    death    of   tenant, 

536 
Dower  in  leaseholds,  536-537 
Long   lease   as    personalty,   536- 

537 
Option   to  purchase  as  affecting 

character  as  personalty,  536 
Partition    of    leasehold    as    real 

property,  538 
Renewable    forever    as    affecting 

character  as  personalty,  537 
Tenancy  for  years   as  property, 

606 
Leases     (see    also    Agreement    for 

lease;    Construction   of   leases; 

Covenants;  Forfeitures;  Lease- 
hold;    License;     Renewal     of 

leases)  — 
Acceptance  by  lessee,  566 
Accretion,    right    as    passing    by 

lease,  719-720 
Acknowledgment,  564 
Adverse    possession    as    affecting 

right  to  make  lease,  561 


LANDLORD  AND  TENANT  — (km- 

tinued. 
Leases  —  continued. 

Agreement  for  lease,  553-560 

Alien  as  lessee,  532 

Alteration  of  lease,  569 

Assignment   of  lease  as  transfer 
of  reversion,  637 

Avoidance  for  fraud  or  mistake, 
567 

Building   restrictions   as   binding 
on  lessee,  713-714 

Certainty  in  description  of  prem- 
ises, 562 

Collateral    agreements    in    lease, 
560-561 

Commencement  of  term,  706 

Concurrent  leases,  638 

Consideration,  566 

Contingency    as    to    liability    of 
lessee,  560 

Contingent  liability  of  lessee,  560 

''Conveyance"  as  including  lease, 
531 

Death  of  lessee  as  affecting  term, 
610 

Deed  in  fee  operating  as  lease, 
548 

Definition,  530 

Delivery,  566 

Description  of  premises,  707-709 

Description  of  premises  as  restric- 
tion as  to  use,  736 

Duration  of  term,  706 

Easement  as  passing  with  leases, 
713 

Elevator    service   as    incident   to 
lease,  715 

Entry  under  invalid  leases,  574- 
578 

Estate  created  by  lease,  828 

Exceptions,  723-724 

Execution,  judgment  against  land- 
lord for  possession  as  evidence, 
'560 

Failure  of  consideration,  inability 
to  use  premises,  742-745 

Floor  as  subject  of  lease,  709 

Franchise  as  subject  to  lease,  562 

Fraud  as  grround  of  avoidance,  567 

Homestead  as  subject  to  lease,  562 

Illegality  of  lease,  570-.574 

Ingress    and    egress   as   incident, 
715 

Interest  in  soil  on  lease  of  build- 
ing, 710 
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LANDLORD  AND  TENANT  — coii- 

tinued. 
Leases  —  continued. 

Joint  lease  by  owners  of  several 
parcels  of  property,  689-590 

Judgment  lien  prior  to  lease,  589 

Landlord's  duty  to  deliver  posses- 
sion under  lease,  724-729 

License  distinguished,  549 

Light  and  air  as  incident,  71&-718 

Mere  execution  of  lease  as  creat- 
ing relation  of  landlord  and 
tenant,  543 

Mistake  as  ground  of  avoidance, 
667 

Modification  by  subsequent  agree- 
ment, 706 

Mortgage  in  form  of  lease,  545 

Mutuality,  560 

Occupation  of  premises,  562 

Occupation  under  prior  lease  as 
affecting  validity  of  new  lease, 
561 

Oral  agreement  to  be  reduced  to 
writing,  561 

Outstanding   lease   as   breach    of 

•  covenant  against  incumbrances, 
634 

Parties,  see  Parties  to  Leases 

Personal  property  as  included  in 
lease,  711 

Proof  of  execution,  judgment 
against  landlord  for  possession, 
560 

Property  subject  to  lease,  561 

Recording,  664 

Reformation,  568 

Requisites  and  validity,  560-574 

Reservations  and  exceptions,  723- 
724 

Restrictions  as  to  use  of  prem- 
ises, 729 

Revenue  stamps,  565 

Room  as  subject  of  lease,  709 

Sale  of  goods  provided  for  in 
lease,  560-561 

Sale  of  minerals,  551 

Seal  as  necessary,  563 

Signing  by  lessee  as  essential, 
563 

Stamping,  565 

Stand  in  hotel,  rights  of  lessee, 
719 

Statute  of  frauds  as  applicable, 
608 

Story  as  subject  of  lease,  709 


LANDLORD  AND  TENANT  — ca»- 

tinued. 
Leases  —  continued. 

Terms,  effect  of  provisions  of  in- 
valid lease,  576-577 

Transfer  of  reversion  by  lease  in 
reversion,  639 

Uncertainty  in  description  of 
premises,  562 

Validity,  560-^74 

Verbal  agreement  to  be  reduced  to 
writing,  561 

Written    lease,    when    necessary, 
608 
Lessee  (see  also  Liabilities  of  Ten- 
ant; Parties  to  leases)  — 

Ejectment  against  lessor,  right 
to  maintain,  620 

Exclusive  right  to  possession,  620 

Literest  as  measured  by  title  of 
lessor,  589 

Rights  in  abutting  streets  and 
waters,  719 

Surrender  of  premises  on   expi- 
ration of  term,  781-791 
Lessor,  see  Landlord 
Liabilities  of  tenant  (see  also  Nui- 
sances; Rent;  Waste)  — 

Fires,  747 

Lifecting  premises  with  disease 
germs,  748 

Injury,  to  premises,  746 

Mob  violence,  747 

Servant's  acts  causing  injury  to 
premises,  746-747 
Liability  for  personal  injuries,  see 

Injuries  to  licensees;  Injuries  to 

tenant;  Injuries  to  third  persons 
License  — 

Grant  of  permissoin  to  put  sign 
on  building,  550 

Grant  of  right  to  use  walls  of 
building  for  advertisements, 
870 

Lease  distinguished,  549 

Mineral,    oil    and    timber    rights, 
grant  of,  550 
Licensee,  see  Injuries  to  licensees 
Liens  — 

Assignment  of  lease,  right  of  as- 
signor to  lien,  840 

Improvements  made  by  lessee, 
800 

Lighting  premises,  820 

Right  of  distress  as  giving  lien, 
07C 
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LANDLORD  AND  TENANT —  con- 
tinued. 
Liens  —  continued, 

Surrender  as  defeating  lien  on 
leasehold,  1159 

Water     furnished     to  .  premises, 
820 
Life,  see  Tenancy  for  life 
Life  estates  — 

Apportionment  of  rent  between 
life  tenant  and  reversioner  or 
remainderman,  948 

Creation  of  life  estate  and  re- 
mainder out  of  leasehold,  537, 
829 

Death  of  life  tenant  of  leased  es- 
tate before  rent  day,  920 

Duration  of  lease  by  life  tenant, 
602 

Lease  by  life  tenant,  601-604 

Rent  after  expiration  of  life  es- 
tate, 603 
Light  and  air  — 

Lease  as  including  right,  716- 
718 

Obstruction    as   injury   to   rever- 
sion, 629 
Lighting  premises  — 

Charge  for  light  as  lien  on  prem- 
ises, 820 

Cutting  off  light  service  for  non- 
payment of  charges,  820 

Duty  of  landlord,  720 

Hallways  and  stairs  in  building 
occupied  by  several  tenants, 
1041 

Specific  performance  of  land- 
lord's covenant,  759 

Statutory  lien  for  service,  821 
Limitation    of    actions    to    recover 

rent,  1001 
Livery  stables-— 

Distress  against  horses  of  custom- 
ers, 1017 

Right   of  tenant  to   remove  ma- 
nure, 755 
Local    assessments,   see    Special    or 

local  assessments 
Lodgers  —    , 

Letting  Fooms  as  subletting,  870 

Tenants  distinguished,  557 
Manure  — 

Exceptions  to  rule  against  re- 
moval, 755 

Exercise  of  right  of  removal, 
756 


LANDLORD  AND  TENANT  — con- 

tinued. 
Manure  —  continued. 

Livery  stable,  product  of,  755 

Removal  by  tenant,  754 

Stipulations    of   lease   as   to   re- 
moval, 754 

Wrongful  removal,  756 
Married  women   (see  also  Husband 
and  wife)  — 

Acknowledgment  of  leases,  564 

Lease  as  within  authority  to  "con- 
vey," 531-532 

Power  to  lease  real  estate,  593 
Master  and  servant  — 

Occupation  by  servant  as  creating 
tenancy,  578-583 

Tenant  as  liable  for  servant's  acts, 
746-747 

Wages   paid   in   share  of   crops, 
584 
Mechanics'  liens  — 

Improvements    made    by    tenant, 
623-624 

Repairs    made    by    tenant,   lB23- 
624 

Surrender    as    affecting    lien    on 
leasehold,  1159 

Tenant  as  owner  under  mechanics' 
lien  laws,  533 
Merger    of   estates    as   terminating 

tenancy,  1101-1103 
Mesne  profits,  recovery  on  breach 

of  covenant  for  quiet  enjoyment, 

771 
Military  occupation  as  eviction   of 

tenant,  951 
Mines  — 

Grant  of  mineral  rights  as  lease 
or  license,  550 

Sale  of  mineral,  effect  as  lease, 
551 
Misrepresentations,  see  Fraud 
Mistake  — 

Avoidance  of  lease  for   mistake, 
567 

Equitable    relief    against    forfei- 
ture, 1150 

Estoppel  to  deny  landlord's  title 
as  affected  by  mistake,  658 

Lijunction  to  relieve  against  mii- 
take,  963 

Parol  evidence  to   show  mtstaki 
in  lease,  701 

Reformation  of  lease,  568 
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LAM)LORD  AND  TENANT  — uon- 
iinued. 
Mistake  —  continued. 

m  _ 

Reformation    of    lease    to    cure 
omissions,  963 
Mob  violence,  see  Liabilities  of  ten- 
ant 
Modification  of  lease,  706 
Monopolies    (see   also   Illegality   of 
leases)  — 
Restrictions  in  lease,  737-738 
Monthly  tenancy,  see  Tenancy  from 

month  to  month 
Mortgages  — 
Assignee  of  lease  subject  to  mort- 
gage,  rights    against    assignor, 
842 
Crops  on  land  leased  subject  to 

mortgage,  599-600 
Foreclosure  of  mortgage  of  leased 

premises,  600 
Lease  intended  as  mortgage,  545 
Mortgagee  of  leasehold  as  liable 

for  rent,  861 
Mortgagee    of    reversion    as    en- 
titled to  receive  rents,  945-946 
Mortgagor    as    tenant    of    mort- 
gagee, 544 
Mortgagor's  power  to  lease  mort- 
gaged premises,  598-601 
Priority  as  to  landlord's  lien,  980 
Redemption  from  foreclosure  sale, 

right  of  lessee,  601 
Renewal   of  lease   as  inuring   to 
benefit  of  mortgagee,  903-904 
Rent   of  mortgaged   premises   as 

passing  to  mortgagee,  918 
Restriction  against  assignment  as 

including  mortgage,  834 
Summary    proceedings    by    mort- 
gagor against  mortgagee,  1182 
Transfer  of  reversion  by  way  of 
mortgage,  639 
Municipal  water  and  right,  enforce- 
ment of  charges,  820 
Name,  fictitious  name  used  by  as- 
signee of  lease,  830 
Negligence    (see  also   Condition  of 
premises;  Injuries  to  Licensees; 
Injuries  to  tenant;  Injuries  to 
third  persons)  — 
Basis  of  landlord's  liabiHty,  1042 
Concurrent    negligence    of    land- 
lord and  third  person  in  mak- 
ing repairs,  677 


LANDLORD  AND  TENANT  — con- 

tinued. 
Negligence  — ^  continued. 

Contributory  negligence  of  ten- 
ant, 1049 

Contributory  negligence  of  tenant 
as  affecting  recovery  for  injurj- 
to  reversion,  625 

Injury  to  leased  building,  liability 
of  tenant,  746 

Lessor's  liability  for  negligence  in 
making  improvements,  793 
•  Notice  — 

Election  to  renew  lease,  893 

Necessity  for  notice  to  tenant  to 
repair,  1092 

Possession  of  tenant  as  notice, 
538 

Tenancy  from  year  to  year  as  ter- 
minable by  notice,  616 
Notice  to  quit  — 

Adoption  of  unauthorized  notice, 
1175 

Agent  as  authorized  to  give  no- 
tice, 1175 

Agent  as  authorized  to  receive  no- 
tice, 1176 

Co  tenant  as  authorized  to  give  no- 
tice for  all,  1175 

Form  of  notice,  1174 

Holding  over  by  tenant,  1168 

Length  of  notice,  1174 

Necessity  in  general,  1172-1173 

Periodical  tenancies  generally, 
1173 

Persona|^ervice  of  notice,  1176 

Persons  authorized  to  give  notice, 
1175 

Ratification  of  unauthorized  no- 
tice, 1175 

Service  of  notice,  1176 

Summary  proceedings,  1185 

Tenancy  by  sufferance  or  at  will, 
1173 

Tenancy  at  will,  termination,  613 

Tenancy  for  years,  1172-1173 

Wrongful    possession   by   tenant, 
1172 
Nuisances  — 

Disturbance  of  tenant's  posses- 
sion, remedies,  681-683 

Forfeiture  of  lease  for  nuisance 
on  premises,  1122 

Injury  to  reversion,  629 

Landlord's  liability  for  nuisance 
created  by  tenant,  1070 
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LANDLORD  AND  TENANT  — con- 

titiued. 
Nuisances  —  continued. 

Landlord's  liability  for  nuisance 
existing  at  time  of  lease,  1076- 

.  1078 

Maintenances  on  leased  premised, 
730 

Ordinary  .use  of  premises  as  cre- 
ating nuisance,  liability  of  land- 
lord, 1081 

Tenant's     liability     for    creating 
nuisances,  1095 
Occupation,  see  Use  of  premises 
Oil — ^grant  of  oil  rights  as  lease  or 

license,  550 
Option  to  purchase  — 

Acceptance  and  compliance  with 
terms,  808 

Administrator  of  lessee  as  en- 
titled to  option,  806 

Appraisement  of  premises,  811 

Assignee  as  entitled  to  option, 
848 

Assignee  of  lease  as  entitled  to 
option,  804 

Contract  of  sale  in  form  of  lease, 
802 

Covenant  as  running  with  land, 
807 

Death  of  lessee,  806 

Effect  as  to  character  of  lease- 
hold as  realty  or  personalty, 
536 

Enforcement  of  right,  805 

Executor  of  lessee  y  entitled  to 
option,  806  ^ 

Exercise  of  option,  808 

Extinguishment  of  lease  by  exer- 
cise of  option,  804-805 

Forfeiture  of  lease  as  defeating 
option,  810-811 

Forfeiture,  waiver  of  right,  811 

Grantee  of  lessor,  enforcement 
against,  807 

Heir  of  lessee,  right  of,  806,  807 

Heir  of  lessor,  enforcement 
against,  807-808 

Landlord's  right  to  sue  third  per- 
sons for  injuries  to  premises  as 
affected  by  option,  624-625 

Lessee's  interest,  804 

Long  leases,  validity  of  option, 
803 

New  lease  as  affecting  option, 
810 


LANDLORD  AND  TENANT  — ccrn- 

tinued. 
Option  to  purchase  —  continued. 

Perpetuity  as  created  by  option, 
803  « 

Provisions  of  lease,  802 

Relation  of  parties  as  affected  by 
option,  804 

Remainder  not  created  by  option, 
804 

Remoteness  of  option,  803 

Renewal  of  lease  as  renewal  of 
option,  810 

Specific  performance,  803 

Statutory  right  under  long  lease, 
811 

Stipulations  of  lease,  802 

Surety  of  lessee  as  entitled  to  ex- 
ercise option,  805 

Surrender  of   lease  as  terminat- 
ing option,  810 

Suspension   of    power    of    alien- 
ation, 804 

Termination  of  option,  808 

Time  as  of  essence  of  contract, 
808 

Time  limited  for  exercise,  808 

Trustee's  authority  to  give  lease 
with  option,  803 

Waiver  of  right  of  forfeiture,  811 
Option  to  terminate  lease  — 

Compensation  for  right  to  termi- 
nate, 1112 

Construction  of  provision,  1108 

Creation  of  option,  1108 

Exercise  of  option,  1111 

Implied    reservation    of    option, 
1108 

Notice  of  termination,  1112 

Persons  by  or  against  whom  op- 
tion may  be  exercised,  1113 

Rebuilding   by   lessor,   1110-1111 

Sale  of  premises  by  lessor,  1110 

Time  for  exercise  of  option,  1111 

Waiver  of  option,  1108 
Orchards,  care  of,  by  tenant,  753 
Owner  as  including  tenant,  532 
Parol  evidence,  see  Evidence 
Parties  to  leases  — 

Agents,  596-598 

AUens,  595 

Corporations,  594 

Co  tenants,  604 

Executors      and      administrators, 

591 
Guardians,  592 
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LANDLORD  AND  TENANT  — «m- 
Hnued. 
Parties  to  leases  —  eanHnmed, 
Infants,  692 
Joint  lease  by  owners  of  several 

parcels,  689-^^ 
Lessee's  interest  as  measored  by 

title  of  lessor,  680 
Lessor   not   owner   of   premises, 

689 
Life  tenants,  601-604 
Married  women,  693 
Mortgagors,  698-601 
Ownership  of  land  as  essential  to 

relationship  of' landlord,  689 
Partners,  696 

Signer  not  named  in  body  of  in- 
strument, 689 
Tmstees  as  lessors,  690 
Partition     of     leasehold    as    real 

property,  638 
Partnership  — 
Assignment  by  partner  lessee  to 

copartner,  823 
Cultivation  of  land  on  shares,  686 
Power  of  partner  to  lease  part- 
nership radty,  696 
Renewal  of  lease  by  one  partner, 

906 
Party  walls,  covenant  as  nmning 

with  land,  714 
Payment,  see  Rent 
Perpetuities  — 
Creation  l^  option  to  pnrehase, 

803 
Indefinite  renewals  of  lease,  887- 

889 
Personal  injuries,  see  Injuries  to  li- 
censees; Injuries  to  tenant;  Inju- 
ries to  third  persons 
Personal   property    (see  also   Real 

property)  — 
Devise  of  ''real  estate''  as  passing 

leasehold,  637 
Lease  as  including  personalty,  711 
Leasehold  as  personalty  or  realty, 

636 
Lease  of  chattels,  destruction  as 

affecting  liabili^  for  rent,  962 
Lease  renewable  forever,  637 
Lease  with   covenant   to   convey^ 

637 
Long  lease  as  personalty,   636- 

637 
Option  to  purchase  as  affecting 

character  of  leasehold,  636 


LANDLORD  AND  TENANT  ~  con- 

tinued. 
Place  of  payment  of  rent,  928 
Plowbote  defined,  749 
Police  power,  covenant  for  quiet  en- 
joyment as  broken  by  exercise  of 

police  power,  768-769 
Possession  of  tenant  — 

Action  for  failure  of  landlord  to 
deliver  possession,  727-729 

Bamhart  v.  Greenshields,  doctrine 
of,  640 

Breach  of  landlord's  implied  cove- 
nant to  deliver,  725 

Disturbance,  see  Disturbance  of 
tenant's  possession;  Eviction         ' 

Estoppel  to  deny  landlord's  titie 
as  affected  by  prior  possession, 
65^-662 

Exclusiveness  as  against  landlord, 
620 

Implied  covenant  to  deliver  pos- 
session, 726 

Landlord's  duty  to  deliver  pos- 
session, 724-729 

Landlord's  right  to  sue  to  quiet 
title  as  affected  by,  622 

Notice  of  landlord's  rights,  640- 
641 

Notice  of  tenant's  rights,  638- 
540 

Outside  surface  of  walls,  733 

Remedies  for  invasion  of  right, 
675-684 

Remedy  for  failure  of  landlord  to 
deliver  possession,  726 

Possessory  remedies  of  landlord, 
see  Landlord's  possessory  reme- 
dies. 
Power,  supply  by  landlord,  720 
Prescription  easement  acquired  by 

tenant,  633 
Principal  and  agent,  see  Agents 
Principal  and  surety— 

Assignor  of  lease  as  surety  for 
asEognee,  847 

Consideration  for  contract  of 
suretyship,  933 

Demand  of  rent  as  necessary  to 
charge  surety,  936 

Discharge  of  surety,  933 

Expiration  of  terms  as  discharg- 
ing surety  for  rent,  936 

Guaranty  of  rent  distinguished 
from  suretyship,  931 
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LANDLORD  AND  TENANT  — con- 
tinued. 
Principal  and  surety  —  continued. 
Notice   of   default   of   tenant   as 
necessary  to  charge  surety  for 
rent,  935 
Option  to  purchase  as  exercisable 

by  surety  of  lessee,  805 
Surrender   of   lease    as   affecting 
surety's  liability  for  rent,  935 
Waiver  of  forfeiture  as  affecting 
liability  of  surety  for  rent,  932 
Priority,  see  Landlord's  lien 
Private  ways  — 

Construction  by   tenant  to   cross 

demised  premises,  754 
User  or  obstruction  as  injury  to 
reversion,  628 
Privity  as  destroyed  by  assignment 

of  lease,  844 
Property  subject  to  lease,  561 
Prostitution  — 
Eviction  by  use  of  part  of  prem- 
ises for  prostitution,  695 
Forfeiture  for  use  of  premises  for 

purposes  of  prostitution,  1123 
Letting  premises  as  house  of  pros- 
titution, 535-536 
Public  improvements,  see   Eminent 
domain;   Special  or  local  assess- 
ments 
Public  land  leased  without  author- 
ity,  estoppel   to   deny   landlord's 
title,  652 
Public  policy  (see  also  Illegality  of 
leases)  — 
Basis  of  doctrine  as  to  estoppel  to 
deny  landlord's  title,  650 
Punctuation     in     construction     of 

leases,  699 
Quiet  enjoyment,  see  Title  to  and 

quiet  enjoyment  of  premises 
Quieting  title,   Landlord's  right   to 

sue,  622 
Railroads  (see  also  Estoppel  to  deny 
landlord's  title)  — 
Lease  by  lessee  railroad  as  assign- 
ment, 824 
Lease   of   buildings   on   right   of 
way,   exemption   from   liability 
for  fire,  675 
Ratification,  see  Agents 
Real    property    (see   also   Personal 
property)  — 
Execution  against  leasehold  as  real 
property,  538 


LANDLORD  AND  TENANT  ~co»- 
timied. 
Real  property  —  continued. 

Leasehold  as  realty  or  personalty, 

536 
Statutes  operating  to  make  lease- 
holds realty,  537-538 
Reassignment,    see    Assignment    of 

leasehold 
Receiver  of  lessee  as  liable  for  rent, 

857-859 
Records  — 

Filing  lease  reserving  landlord's 

lien,  981 
Landlord's  statutory  lien  as   de- 
pending on  record  of  lease,  985 
Lease  as  conveyance  under  record- 
ing acts,  531 
Necessity  of  recording  lease,  564, 
830 
Recoupment  of  claim  for  rent,  942 
Redelivery,  see  Surrender  of  lease- 
hold 
Re-entry  by  landlord  — 
Abandonment  of  premises  by  ten- 
ant, 969-971 
Adequacy  as  remedy  against  im- 
proper use  of  premises,  741 
Distress  as  affected  by  reservation 

of  right  to  re-enter,  1024 
Forfeiture  as  giving  right,  1143 
Reservation  of  power  of  re-entry 
on  lease  by  tenant,  effect,  827 
Reformation  of  lease,  568,  963 
Relation,  see  Creation  of  relation 
Release  from  liability  for  rent,  see 

Rent 
Reletting,  see  Abandonment 
Religious     bodies,     occupation     of 
church  property  by  clergyman  as 
creating  tenancy,  581 
Remainders  — 

Creation    of   life   estate   and   re- 
mainder out  of  leasehold,  829 
Effect  of  option  to  purchase,  80^ 
Life  estate  in  long  lease  with  re- 
mainder over,  537 
Renewal  of  lease  — 
Assignee  as  entitled  to  benefit  of 

covenant  to  renew,  848 
Assignee  of  lease  as  entitled  to  re- 
new,  848,   897 

Breach  of  lessee's  covenants,  890- 

892 
Certainty  in  covenant  to  renew, 

886 


INDEX 


1247 


LANDLORD  AND  TENANT  — con- 

tinued. 
Renewal  of  lease  —  continued. 

Continuation  of  original  lease,  903 

Corporate  officers  renewing  for 
personal  benefit,  907 

Covenant  to  renew,  consideration, 
883-884 

Damages  for  breach  of  covenant, 
900 

Death  of  lessee  as  extinguishing 
right,  899 

Death  of  lessor  as  affecting  right, 
900 

Defense  to  landlord's  recovery  of 
possession,  902 

Distinction  between  renewal  and 
extension,   885 

Enforcement  of  privilege  of  re- 
newal, 897-900 

Equities  arising  oat  of  renewals, 
903-908 

Equivalent  to  original  letting  as 
to  landlord's  liability  to  third 
persons,  1079 

Executors  renewing  for  personal 
benefit,  904-906 

Exercise  of  election,  892-897 

Fiduciaries  renewing  for  personal 
benefit,  904-908 

Forfeiture  as  affecting  right  to 
renewal  of  term,  890 

Guardian  renewing  for  personal 
benefit,  905 

Holding  over  by  tenant,  163-168, 
1161 

Holding  over  under  provision  for 
extension  of  term,  894 

Holding  over  under  provision  for 
renewal,  895 

Holding  over  without  giving  no- 
tice, 896-897 

Indivisibility  of  covenant  to  re- 
new, 885 

Joint  lessees,  898 

Mortgagee  as  benefited  by  re- 
newal, 903-904 

Necessity  for  new  lease,  889 

Notice  of  election  to  renew,  893 

Number  of  renewals,  887-889 

Option  to  purchase  as  affected  by 
renewal,  810 

Partial  assignment  as  affecting 
right,  898 

Partner  renewing  for  personal 
benefit,  906 


LANDLORD  AND  TENANT  — con- 
tinued. 
Renewal  of  lease  —  continued. 
Perpetual  renewals,  887-889 
Possession  of  tenant  as  notice  of 

right  to  renew,  538 
Purchaser  of  reversion  as  bound 

by  covenant,  900 
Refusal  of  lessor  to  i^enew,  908 
Remedies  of  tenant,  900-903 
Right    of    renewal    as    thing    of 

value,  903 
Rights  under  renewal  lease,  890 
Right  to  renewal,  883 
^     Specific  performance  of  covenant, 

901 
Subtenant's  right  to  renew,  899 
.    Surrender   of    term    as    affecting 

right  to  renewal,  892 
Terms  of  renewal,  886-887,  890 
Trusts    arising    out    of    renewal, 

903-908 
Waiver  of  requirement  of  notice, 

893 
Who  may  renew,  897-900 
Rent   (see  also  Cultivation  of  land 

on  shares;  Destruction  of  prem- 
ises;       Distress;       Lan^ord's 

lien)  — 
Abandonment    of    possession    by 

tenant  as  affecting  liability  for 

rent,  969-973 
Acceptance  of  rent  as  waiver  of 

forfeiture,   1132-1135 
Acquisition  of  reversion  by  tenant 

as  defense,  945 
Actions  against  assignee  of  lease, 

862-864 
Actions  to  recover,  94 
Act    of    law    preventing    use    of 

premises,  742 
Advance  payment,  929 
Advance    payment,    recovery    on 

destruction  of  premises,  961 
Amount  generally,  923 
Apportionment     generally,     937- 

940 
Apportionment  on  assignment  of 

part  of  premises,  854 
Apportionment  on  transfer  of  re- 
version, 916 
Appraisal  to  fix  rent,  924-926 
Assignee  not  liable  for  back  rents, 

852 
Assignee   of   lease   as   personally 

liable  for  rent,  851-852 
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LANDLORD  AND  TENANT  — con- 

tinued, 
Ecnt  —  continued. 

Assignment,  914 

Assignment  for  benefit  of  credi- 
tors of  lessee,  liability,  860      . 

Assignment  of  lease  as  affecting 
express  covenant  to  pay,  845 

Assignment  of  lease  as  affecting 
tenant's  liability,  844,  846 

Assignment  of  rent  as  transfer 
of  security,  932 

Assumpsit  for  rent  due,  996-998 

Bankruptcy  as  discharging  cove- 
nant to  pay  rent,  846 

Bankruptcy  of  assignee,  liability 
of  trustee,  859 

Breach  of  contract  by  landlord 
in  recoupment,  942 

Breach  of  lessor's  agreement  to  re- 
pair  as  defense,  943 

Compensation  for  improvements 
as  condition  of  payment  of  rent, 
797 

Condemnation  of  premises  as 
dischai^e  from  liability  for 
rent,  946-948 

Consideration  for  guaranty  of 
suretyship,  933 

Counterclaim,  941 

Counterclaim  against  rent  in  sum- 
mary proceedings,  1182 

Covenant,  action  of,  994 

Death  of  lessor,  921 

Death  of  life  tenant  of  leased  es- 
tate, 920 

Defenses,  failure  of  landlord  to 
deliver  possession,  726 

Defenses  generally,  940 

Definition,  908     " 

Demand  as  condition  precedent  to 
summary  proceedings,  1182 

Demand  as  prerequisite  to  for- 
feiture for  nonpayment,  1127- 
1130 

Demand  on  tenant  holding  over, 
1160-1161 

Deposit  as  security,  930 

Destruction  >  of  premises  as  de- 
fense, 956-962 

Destruction  of  premises,  statutes 
for  relief  of  tenants,  966-969 

Determination  of  amount,  923 

Devolution  of  right  on  death  of 
lessor,  921 


LANDLORD  AND  TENANT  — «m- 

tinued. 
Rent  —  contintAed, 

Devolution  of  right  on  death  of 
life  tenant  of  leased  estate,  920 

Discharge  in  bankruptcy  as  re- 
lease from  liability,  945 

Discharge  of  guarantor  of  surety, 
933-935 

Enforcement  of  assignee's  lia- 
bility, 862-864 

Entry  by  landlord  to  demand  pay- 
ment, 621 

Entry  of  assignee  of  lease  as  es- 
sential to  liability,  853-854 

Equitable  assignment  as  imposing 
liability  for  rent,  852 

Equitable  relief  &om  forfeiture 
for  nonpayment,  1146 

Estoppel  to  deny  landlord's  title 
in  action  for  rent,  673 

Eviction  of  assignee  of  lease  as 
discharging  original  tenant,  847 

Eviction  of  tenant  as  discharge 
from  liability,  940,  948-956 

Execution  sale  as  carrying  right 
to  rents,  919 

Executor  or  administrator  of  les- 
see as  liable  for  rent,  855-857 

Fdilure  of  landlord  to  deliver  pos- 
session as  defense,  726 

Forfeiture  of  lease  for  nonpay- 
ment, 1126-1130 

Forfeiture  waived  by  acceptance 
of  rent,  1132-1135 

Fraud  of  landlord  in  recoupment, 
942 

Grantee  of  reversion  as  entitled 
to  rent,  634 

Guaranty  and  suretyship  distin- 
guished, 931 

Illegality  of  lease  as  defeating  re- 
covery of  rent,  671,  742 

Implied  covenant  to  pay  rent  as 
affected  by  assignment  of  lease, 
844 

Implied  promise  to  pay,  910-912 

Inability  to  use  premises  as  de- 
feating right  to  rent,  742-745 

Increase  during  term,  924 

Injuries  to  premises  as  defense, 
956-962 

Insolvency  of  lessee,  liability  of 
trustee  or  assignee,  859 

Insurance  as  affecting  tenant's  lia- 
bility in  case  of  destruction,  959 
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LANDLORD  AND  TENANT  — eon- 

United. 
Bent  —  continued. 

Interest  on  rent,  927 

Joinder  of  parties,  cotenants,  994 

Judicial  sale  as  carrying  right  to 
rents,  919 

lien  for  rent,  see  Landlord's  lien 

Life  tenant  and  reversioner  of 
leased  estate,  death  of  life  ten- 
ant, 920 

Limitation  of  actions  for  rent, 
1001 

Local  or  transitory  actions  to  re- 
cover rent,  1000 

Medium  of  payment,  912 

Mortgagee  of  leasehold  as  liable 
for  rent,  861 

Mortgage  of  reversifm  as  convey- 
ing right  to  rent,  918,  946-946 

Notes .  taken  for  future  rents  as 
affecting  transferee  of  rever- 
sion, 918 

Notice  of  transfer  of  reversion, 
917 

Partial  assignment,  liability  of  as- 
signee for  rent,  854 

Partial  eviction  by  landlord,  95S- 
955 

Partial  eviction  by  title  para- 
mount, 935 

Payment  and  acceptance  as  dis- 
pensing with  acknowledgment 
of  lease,  564 

Payment  as  defense,  944 

Payment  in  property,  912 

Payment  of  arrears  as  condition 
of  equitable  relief  from  forfei- 
ture, 1151 

Payment  of  rent  as  evidence  of 
tenancy,  542 

Payment  to  lessor  after  transfer 
of  reversion,  917 

Payment  under  duress,  913 

Periodical  payment,  928 

Persons  entitled  to  rent,  914-923 

Place  of  payment,  928,  1129 

Possession  under  contract  of  pur- 
chase as  implying  promise  to 
pay,  911 

Presumption  of  payment,  1001 

Proof  of  rental  value  of  prem- 
ises, 1001 

Purchaser  of  leasehold  at  judicial 
sale  as  liable  for  rent,  861 
R.  C.  L.  Vol.  XVI.— 79. 


LANDLORD  AND  TENANT  — con- 

tinued. 
Bent  —  eontinuedt 

Reassignment  as  affecting  liability 
of  assignee  of  lease,  864-869 

Receipt  of  rent  from  assignee  of 
lease  as  discharge  of  lessee,  846 

Receiver  of  lessee  as  liable  for 
rent,  857-869 

Recoupment  by  tenant,  942 

Recovery  back  of  rent  paid,  913 

Recovery  defeated  by  failure  to 
provide  fire  escapes,  572 

Reduction  during  term,  924 

Release  by  landlord  as  discharge 
of  tenant,  940 

Remedies  against  assignee  of 
lease,  862-^64 

Remedies  of  landlord,-  994 

Reservation  as  essential  to  rela- 
tion of  landlord  and  tenant, 
542 

Reservation  on  lease  by  tenant, 
effect,  827 

Reservation  of  title  to  crops  as  se- 
curity for  rent,  981 

Sealed  lease,  action  on,  994 

Security  for  rent,  930-947 

Set-off  and  counterclaim,  941 

Share  of  crops  as  rent,  584,  912 

Sublessee's  Uability,  876,  879 

Summary  proceedings  for  nonpay- 
ment, 1182 

Surrender  as  affecting  tenant's  lia- 
bility, 973-975 

Surrender  by  assignee  of  lease  as 
discharging  original  tenant,  847 

Taking  premises  under  power  of 
eminent  domain  as  discharge 
from  liabUity,  946-948 

Tenancy  at  will,  rent  not  necessary 
incident,  611 

Tenancy  for  years,  rent  as  essen- 
tial to  contract,  606 

Time  of  payment,  928-^30 

Tortious  acts  of  landlord  in  re- 
coupment, 942 

Transfer  of  reversion  as  passing 
right,  915-923 

Transfer  of  right  to  rent,  914- 
916 

Trespass  by  landlord  in  recoup- 
ment, 942 

Undivided  interest  assigned,  lia- 
bility of  assignee  for  rent,  854 

Venue  in  actions  for  rent,  1000 
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LANDLORD  AND  TENANT  — cow- 

tinued. 
Rent  —  continued. 

Voluntary  payment,  ri|^t  to  re- 
cover, 913 

Water  po'wer,  consideration  for 
use,  1006 

Teariy  rent  as  indicating  yearly 
tenancy,  616 
Repairs  (see  also  Care  of  premises; 
Injuries  to  licensees ;  Injuries  to 
tenant;  Injuries  to  third  per- 
sons) — 

Abandonment  of  premises  by  ten- 
ant as  affecting  landlord's  right 
to  repair,  970 

Action  on  covenant  to  repair, 
1054 

Action-  to  enforce  tenant's  liar 
bility,  1093-1095 

Act  of  God  as  not  relieving  ten- 
ant from  covenant  to  repair, 
1088 

Agreement  by  landlord  to  repair, 
HabiHty  for  neglect,  1050-1053 

Agreement  by  tenant  to  repair, 
1087-1091 

Agreement  of  landlord  after  exe- 
cution of  lease,  1033-1034 

Assignee  as  bound  by  covenant  to 
repair,  850 

Assignment  of  lease  as  affecting 
covenant  to  repair,  844 

Breach  of  covenant  to  repair,  rem- 
edies of  tenant,  1053-1063 

Breach  of  lessor's  agreement  to 
repair  as  defense  to  rent,  943 

Civil  law  rule  as  to  landlord's 
duty,  1030-1032 

Common-law  rule  as  to  landlord's 
duty,  1031-1033 

Common  occupancy  by  tenants  of 
portion  of  building,  1037 

Consideration  for  subsequent 
agreement  by  landlord,  1033- 
1034 

Contemporaneous  agreement  as  to 
repairs,  703 

Contribution  between  cotenants, 
1033 

Cotenant's  right  to  reimbursement, 
543 

Covenant  by  landlord  to  repair, 
liability  for  neglect,  1050-1053 

Covenant  by  lessee  to  keep  prem- 
ises in  repair,  786-790 


LANDLORD  AND  TENANT  — con- 

tinued. 
Repairs  —  continued. 

Covenants  to  repair  and  to  pay 
rent  as  independent,  705 

Damages  for  breach  of  covenant 
to  repair,  1055-1062,  1094 

Dangerous  condition  created  in 
making  repairs,  1066 

D)Bduction  of  cost  from  rent  due, 
943 

Dilapidation  of  premises  as  evic- 
tion, 685 

Disturbance  of  tenant's  possession 
in  making  repairs,  677 

Enforcement  of  tenant's  covenant 
to  repair,  1093-1095 

Entry  by  landlord  to  repair  as 
eviction,  685 

Equity  rule  as  to  landlord's  duty, 
1032-1033  ^      . 

Extent  of  repairs  required  of  ten- 
ant, 1091 

Extent  of  tenant's  duty,  1086 

Extent  of  tenant's  obligation  un- 
der covenant  to  repair,  1088 

Failure  to  repair  as  eviction,  691 

Forfeiture  for  breach  of  cove- 
nant, equitable  relief,  1130^ 
1131,  1148 

Halls  and  passages  in  building 
leased  to  several  tenants,  1037 

Implied  covenant  to  repair,  1033 

Injuries  to  tenant  from  repairs 
made  by  landlord,  1045-1047 

Landlord's  duty  as  to  lease  of  of- 
fice or  apartment,  1036 

Landlord's  duty  in  absence  of 
covenants,  958 

Landlord's  remedies  against  ten* 
ant,  1093-1095 

limitation  of  tenant's  liability  by 
exceptions  in  covenant,  1089 

Mechanic's  lien  for  repairs  by 
tenant,  623-624 

Modification  of  rule  as  to  ten- 
ant's liabiHty,  1091 

Nature  of  repairs  required  of  ten- 
ant, 1091 

Negligence  of  landlord  in  making 
repairs,  1047 

Notice  to  tenant  to  repair,  1092 

Persons  authorized  to  sue  on 
covenant  to  repair,  1054 

Promise  by  landlord  after  execu- 
tion  of  lease,  1033-1034 
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LANDLORD  AND  TENANT  — con- 

tinued. 
Repairs  —  continued. 

Proximate  cause  of  injury  to  ten- 
ant, 1047 

Remedies  of  landlord  against  ten- 
ant, 1093-1095 

Stairways  in  building  leased  to 
several  tenants,  1037 

Statutes  imposing  duty  on  land- 
lord, 1034 

Statutory  duty  of  landlord,  1047- 
1049 

Statutory  modification  of  tenant's 
liability,  1091 

Tenant's  authority  to  bind  land- 
lord, 623 

Tenant's  duty  at  common  law, 
1032 

Tenant's  duty  on  covenant  to  sur- 
render in  good  condition,  781- 
791 

Tenant's  duty  to  repair,  1085- 
1086 

Tenant's  liability  to  other  tenants, 
1097 

Tenant's  right  to  repair  at  land- 
lord's expense,  lOM 

Third  persons  injured  by  failure 
of  landlord  to  repair,  1064- 
1066 

Wear  and  tear  of  premises,  1086 
Replevin    for   property    distrained, 

1029 
Reputation,  see  Evidence 
Requisites  and  validity  of  lease,  see 
Lease 

Rescission  of  lease,  1103 
Reservations  in  leases,  723-724 
Uestrictions  in  leases  (see  also  Use 
of  premises)  — 

Assignment  of  lease,  831-840 

Descriptive  words  as  restriction, 
736 

Enforcement,  parties,  738 

Express  restrictions,  736 

Forfeiture  for  breach  of  cove- 
nant, equitable  relief,  1149 

Illegal  restrictions,  737 

Implied  restrictions,  735 

Interference  with  contract  rela- 
tions, 738 

Monopolistic  provisions,  737-738 

Persons  by  or  against  whom  re- 
strictions are  enforceable,  738 


LANDLORD  AND  TENANT  — con- 

Untied. 
Restrictions  in  leases  —  continued. 

Provision   for   benefit   of   person 
not  party,  738 

Restraint  of  trade,.  737 

Sale,  use  or  purchase  of  articles 
of  particular  manufacture,  737 

Subletting,  872 

Use  by  tenant  of  other  premises, 
761-763 

Use  of  premises,  729 
Restraint  of  trade,  restrictive  pro- 
visions of  lease,  737 
Revenue   stamps,    stamping   leases, 

565 
Reversion    of    landlord    (see    also 
Landlord)  -^ 

Action  to  quiet  title,  622 

Attornment  by  tenant  te  grantee 
of  landlord,  636 

Attornment   of  tenant   dispensed 
with  by  statute,  643 

Attornment  on  transfer  of  rever- 
sion, 922 

Buildings,  destruction  as  injury  to 
reversion,  625 

Cloud  on  title,  622 

Concurrent   lease  as   transfer  of 
reversion,  638 

Conveyance,  633 

Crops,  injury  as  affecting  rever- 


sion, 626 


Damages  for  injuries,  632 

Death  of  landlord  as  transfer  of 
reversion,  640 

Dedication  by  landlord  as  affect- 
ing tenant's  rights,  620 

Definition,  619 

Devolution  on  death  of  landlord, 
640 

Distress  as  dependent  on  rever- 
sion, 1021 

Distress  by  transferee  of  rever- 
sion, 1007-1008 

Easements,  user  or  interference  as 
injury  to  reversion,  628 

Entry  on  premises  during  lease, 
620 

Fences,  erection  or  destruction  as 
injury  to  reversion,  627 

Flooding  premises  as  injury  to 
reversion,  628 

Grass,  injury  as  affecting  rever- 
sion, 626 
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tinued, 
Aeversion  of  *  landlord  —  oontintted. 

Injuries  to  reversion,  landlord's 
light  of  action,  624^633 

Irrijg^ation  ditches,  injury  a|  af- 
fecting reversion,  628 

Judicial  sale  as  mode  of  trans-, 
f  er,  640 

lisase  in  reversion  as  mode  of 
transfer,  639 

light  and  air,  obstruction  as  in- 
jury to  reversion,  629 

Mode  of  transfer,  637 

Mortgage  as  mode  of  transfer,  639 

Nuisance  as  injury  to  reversion, 
629 

Quieting  title,  622 

Remedies  for  injuries  to  rever- 
sion, 630-633 

Right  of  entry,  621 

Right  of  way,  user  or  obstruction 
as  injury  to  reversion,  628 

Rights  of  landlord  as  subject  to 
tenant's  possession,  619-^20 

Tenant's  authority  to  bind  rever- 
sion, 623 

Transfer  as  affecting  lessor's 
rights  and  liabilities,  641 

Transfer  as  carrying  right  to  rent, 
915 

Transferee's  rights  and  liabilities, 
64^-649 

Transfer  of  reversion,  633 

Transfer  of  reversion  to  tenant  as 
dischai^e  of  liability  for  rent, 
945 

Trees,  injury  as  affecting  rever- 
sion, 626 

Watercourses,  diversion  or  ob- 
struction as  injury  to  rever- 
sion, 627 

Water  pipes  across  premises  as 
injury  to  reversion,  625 
Right  of  entry,  see  Landlord;  Re- 
version of  Landlord 
Rights  of  tenant,  see  Use  of  prem- 
ises 
Roof  of  buildings,  rights  of  tenants, 

722 
Room  defined,  709 
Rooms,  see  Apartments 
Sales  (see  also  Distress;  Reversion 
of  landlord;  Vendor  and  pur- 
chaser— 

Lease  providing  for  sale  of  per- 
sonal property,  560-561 


LANDLORD  AND  TENANT  — am- 

HnuedJ 
School    teacher    occnp^ing    aehool 
property  as  creating  tenancy,  581 
Seal  — 
Action  on  lease  under  seal,  994- 

995 
Lease  as  requiring  seal,  563 
Security  for  rent,  see  Rent 
Servant's  occupation  as  creating  ten- 
ancy, 578-583 
Set-off  against  rent,  941,  1182 
Shares,  see  Cultivation  of  land  on 

shares 
Signature  of  lease  by  lessee,  563 
Signs  on  leased  building 
Erection  on  walls,  733-735 
"For  rent"  sign  on  building,  734 
Grant  of  right  to  erect  signs  aa 

lease  or  license,  550 
Right  of  landlord,  620-621 
Soil,  interest  in,  on  lease  of  build- 
ing, 710 
Special  damages,  failure  of  landlord 

to  deliver  possession,  728 
Special  or  local  assessments  — 
Agreement  of  lessee  to  pay,  814 
Covenant   by  tenant  to   pay  all 
taxes,  duties,  and  assessments, 
815 
liability  as  between  landlord  and 

tenant,  814 
Statutory   provisions   for  assess- 
ing leaseholds,  814 
Stipulations  of  lease  as  to  pay- 
ment, 814 
Tenant  as  owner  of  premises,  533 
Tenant's  right  to  petition  for  im- 
provements, 623 
Specific  performance  — 
Agreement  for  lease,  557 
Covenants,  759 
Estoppel  to  deny  landlord's  title 

as  precluding  action,  674 
Option  to  purchase,  803 
Renewal  of  lease,  901 
Stamping  leases,  565 
Statute  of  frauds  — 
Lease  for  years  as  within  statute, 

608 
Oral  agreement  to  surrender  lease- 
hold, 1152-1153 
Part   performance   of  agreement 

for  lease,  557 
Recovery  of  money   paid  under 
void  contract,  588 
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ULNDLORD  AND  TENANT  — co»- 

tinued. 
Statute  of  f  rands  —  continued. 

Surrender  by  tenant  as  within 
statute,  1152 

Tenancy  from  year  to  year  cre- 
ated bv  entry  under  void  stat- 
ute, 6U 
Statutory  lien  of  landlord,  see  Land- 
lord's lien 
Steelbow  goods,  711 
Stipulations,  see  Covenants 
Story  defined,  709 
Straw,  see  Hay  and  straw 
Streets  — 

Change  of  grade  as  injury  to  ten- 
ant's rights,  684 

Lessees'  rights  in  abutting  streets, 
719 
Subletting  — 

Agent  of  lessor  consenting  to  sub- 
lease, 874 

Agreement  of  sublessee  to  pay 
rent  to  lessor,  881 

Arbitrary  refusal  to  consent  to 
sublease,  875 

Assignee's  liability  for  taxes  as 
affected  by  sublease,  818 

Assignment  of  lease  distinguished, 
825,  870 

Consent  of  lessor,  874-875 

Definition  of  sublease,  869 

Distress  against  sublessee  after 
surrender  by  original  lessee, 
1008 

Effect  as  to  liability  for  rent,  872 

Estate  created  by  sublease,  870 

Estoppel  of  subtenant  to  deny 
landlord's  title,  670-671 

Estoppel  of  lessor  to  deny  lessee's 
right,  590 

Forfeiture  for  breach  of  cove- 
nant, equitable  relief,  1148 

Forfeiture  for  subletting  without 
lessor's  consent,  1124 

Grant  of  right  to  use  walls  for 
advertising,  870 

Injunction  against,  740 

Injury  to  subtenant  from  defect 
in  premises,  878 

Lease  by  tenant  with  provision 
for  redelivery  of  possession, 
826-827 

Liabilities  under  sublease,  875- 
883 


LANDLORD  AND  TENANT  — 
tinued. 
Subletting  —  continued. 
Part  of  premises  as  subject  of 

sublease,  873 
Privity  as  between  sublessee  and 

original  lessor,  818 
Relation  created  by  sublease,  875- 

876 
Remedy  for  breach  of  restriction 

against,  882-883 
Renewal   of  lease  by   subtenant, 

899 
Rent,  liability  of  sublessee,  874, 

879 
Restriction  against  assignment  as 

including  subletting,  832 
Restrictions  in  lease,  872 
Rights  under  sublease,  875-878 
Right  to  sublet,  729,  871 
Rooms  let  to  lodgers,  870 
Servant    occupying    portion    of 

premises,  870 
Statutory  restrictions,  873 
Surrender  by  lessee  as  affecting 

sublessee  for  liability  for  rent, 

881 
Surrender  of  lease  by  subletting, 

1155 
Termination    of    original    lease, 

878 
Use  of  premises  by  sublessee,  876- 

877 
Substitution  of  tenants  as  surrender, 

1155 
Sufferance,  see  Tenancy  by  suffer- 
ance 
Summary  proceedings  by  landlord  — 
Appeals,  1188 

Counterclaim  for  breach  of  cove- 
nants, 1182 
Defendants,  1182 
Definitions,  1186-1188 
Demand  for  possession,  1185 
Demand  for  rent,  1182 
Ejectment    pending    as    defense, 

1187 
Enforcement  of  judgment,  1188 
Estoppel  of  tenant  to  deny  land- 
lord's title,  1186 
lUness  of  tenant  or  family,  1188 
Injunction    against    proceedings, 

1186 
Judgment,  1188 
Judgment  as  res  judicata,  1189 
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LANDLORD  AND  TEN  ANT  —  con- 

tinned. 
Summary  proceedings  by  landlord  — 
continued. 

Mortgagor  as  landlord  o£  mort- 
gagee, 1183 

Nonpayment  of  rent,  1182 

Notice  to  quit,  1185 

Persons  authorized  to  sue,  1183 

Plaintiffs,  1183 

Relation  of  landlord  and  tenant 
as  essential,  1183 

Relief  from  judgment,  1188 

Res  judicata,  1189 

Set-off  against  rent,  1182 

Statutory  provisions,  1181 

Summons,  1185 

Warrant  of  attorney  to   confess 
judgment,  1182 
Summons  in  summary  proceedings, 

1185 
Supplies  furnished  to  tenant,  statu- 
tory lien,  984 
Surrender  of  leasehold  — 

Abandonment  of  premises  by  ten- 
ant, 1153 

Acceptance  of  rent  from  assignee 
of  lease,  847 

Acceptance  of  surrender,  au- 
thority of  landlord's  agent, 
1153 

Accidental  destruction  of  prem- 
ises before  termination  of  lease, 
783 

Action  for  breach  of  covenant, 
790 

Act  of  all  parties,  1152 

Act  of  God  as  excusing  nonper- 
formance of  covenants,  783 

Act  of  law,  1152 

Agent^s  authority  to  accept  sur- 
render, 1153 

Apportionment  of  rent  on  surren- 
der, 974-975 

Assignee  as  bound  by  covenant  for 
surrender,  789 

Assignee's  surrender  as  discharg- 
ing original  tenant  from  lia- 
bility for  rent,  847 

Assignment  of  lease,  1155 

Bond  to  pay  taxes  as  affected  by 
surrender,  820 

Burden  of  proving  surrender,  1153 

Cancellation  of  lease  as  surren- 
der, 1163 


LANDLORD  AND  TENANT  — 

tinued. 
Surrender  of  leasehold  —  continued, 

Colessee  as  authorized  to  surren- 
der, 1153 

Condition  and  time  of  surrender, 
783 

Covenant  as  affecting  right  to  re- 
move fixtures,  788 

Covenant  as  running  with  land. 
789 

Covenant  released  by  surrender, 
1158 

Covenant  to  surrender,  782 

Creation  of  inconsistent  estate, 
1155-1157 

Damages  for  breach  of  covenant, 
791 

Definition,  1152 

Delivery  of  keys  as  surrender, 
1154 

Destruction  of  lease  as  surrender. 
1153 

Disclaimer  as  surrender,  1152 

Discharge  of  original  tenant  from 
liability  for  rrnt,  847 

Distress  against  sublessee  after 
surrender  by  original  lessee, 
1008 

Distress  as  affected  by  surrender, 
1024 

Duty  of  tenant  on  expiration  of 
lease,  1106 

Effect  of  surrender,  1157-1160 

Enforcement  of  covenant,  789 

Exceptions  in  covenant,  784 

Excuses  for  nonperformance  of 
covenants,  783 

Express  covenant  to  surrender, 
782 

Fixtures,  removal  after  surren- 
der, 1157 

Futurity  in  taking  effect,  1152 

Guarantor  of  rent  as  discharged 
by  surrender,  935 

Implied  covenants  of  lessee,  781 

Implied  surrender,  1154 

Inconsistent  estate  created,  1155- 
1157 

Intent  of  parties,  1154 

Key  delivered  by  tenant  to  land- 
lord, 1154 

Liabilities  of  lessee  after  surren- 
der, 1158 

Liability  for  rent  as  affected  by 
surrender,  973-975 
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LANDLORD  AND  TENANT  — con- 

tinued. 
Surrender  of  leasehold  —  continued. 

Liability  of  tenant  for  rent  after 
destruction  of  premises,  965 

Lien  on  leasehold  as  affected  by 
surrender,  1159 

New  lease  as  surrender,  1156- 
1157 

Operation  of  law,  1152,  1153, 
1155  ' 

Option  to  purchase  as  affected  by 
surrender,  810 

Oral  agreement  to  surrender  as 
within  statute  of  frauds,  1152- 
1153 

Persons  by  and  against  whom  sur- 
render may  be  made,  1153 

Reasonable  wear  and  tear,  784 

Release  of  tenant  from  liability, 
1158 

Reletting  after  abandonment  by 
tenant,  1156 

Removal  of  fixtures  after  surren- 
der, 1157 

Resumption  of  possession  by  land- 
lord, 1153 

Rights  of  lessee  after  surrender, 
1157 

Rights  of  third  persons  as  affected 
by  surrender,  1159 

Second  lease  as  surrender,  1156- 
1157 

Statute  of  frauds  as  applicable  to 
surrender,  1152 

Subletting  as  surrender,  1155 

Substitution  of  tenants,  1155 

Surety  for  rent  as  dischai^ed  by 
surrender,  935 

Tenant's  right  to  distrain  for  con- 
sidpration  of  surrender,  1005 

Termination  of  lease  by  surren- 
der, 1099 
Suspension  of  power  of  alienation, 

option  to  purchase,  804 
Taxation  — 

Administrator  of  lessee  as  liable 
on  covenant  to  pay  taxes,  817 

Assignee  of  lease  as  bound  by  cov- 
enants to  pay  taxes,  850 

Assignment  of  lease  as  affecting 
covenant  to  pay  taxes,  818,  844 

Bond  for  performance  of  cove- 
nant to  pay  taxes,  surrender  of 
lease,  820 


LANDLORD  AND  TENANT  — c<m- 

tinued. 
Taxation  —  continued. 

Covenants  as  to  payment  of  taxes, 
813 

Covenant  to  pay  taxes  as  binding 
assignee  of  lease,  850 

Covenant  to  pay  taxes  as  ran- 
ning  with  land,  817 

Damages  for  breach  of  oovenant 
to  pay  taxes,  819 

Effect  of  covenant  to  pay  taxes 
as  indemnity,  819 

Enforcement  of  covenant  by  ten- 
ant to  pay  taxes,  817 

Executor  of  lessee  as  liable  on 
covenant  to  pay  taxes,  817 

Extent  of  teniant's  obligation  on 
covenant,  penalties,  819 

Fixtures  taxable  as  part  of  realty, 
812 

Fixtures,  reimbursement  of  lessor 
for  increased  tax,  813 

Forfeiture  for  nonpayment  of 
taxes,  1121 

Forfeiture  for  nonpayment  of 
taxes,  equitable  relief,  1149 

Leases  renewable  forever,  liabil- 
ity of  tenant,  813 

Payment  by  lessee,  812 

Penalty  for  nonpayment  of  taxes, 
lessor's  right  to  leoover  from 
tenant,  819 

Purchase  by  tenant  at  tax  sale, 
668 

Reimbursement  of  lessee  for  taxes 
paid,  812 

Remedy  of  lessor  on  covenant  to 
pay  taxes,  819 

Sale  for  taxes  as  creating  relation 
of  landlord  and  tenant,  548 

Stipulations  as  to  payment  of 
taxes,  813 

Tenant's  liability  under  lease,  fed- 
eral question,  823 

Time  of  levy  as  affecting  tenant's 
Uability,  816 
Tenancy  at  will  — 

Abandonment  by  tenant  as  termi- 
nating tenancy,  613 

Action  for  trespass  on  premises, 
676-677 

Assignment  by  tenant  as  termina- 
tion of  tenancy,  613 

Construction  against  tenancies  at 
will,  611 


1256 


INDEX 


LANDLORD  AND  TENANT  — co«- 

tinued. 
Tenancy  at  will  —  contintied. 

Conveyance  by  landlord  as  termi- 
nating tenancy,  634 

Conveyance  in  fee  by  tenant  as 
terminating  tenancy,  613 

Cotenants  as  lessors,  termination 
of  tenancy  by  one  tenant, 
613 

Creation,  611 

Crops,  tenant's  rights,  613-614 

Death  as  terminating  tenancy, 
612,  1099 

Demand  by  landlord  before  suing 
in  ejectment,  612 

Demand  for  possession  as  termi- 
nating tenancy,  612-613 

Denial  of  landlord's  title  as  termi- 
natingf  tenancy,  613 

Entry  under  invalid  lease,  575 

Holding  over  by  tenant  for  years, 
1161 

Implication,  creation  by,  611 

Manure,  removal  by  tenant,  764- 
755 

Mutuality  as  to  right  to  termi- 
nate, 612 

Notice  to  quit,  1173 

Notice  to  quit  as  terminating  ten- 
ancy, 613 

Option  to  terminate,  612 

Rent  as  necessary  incident,  611 

Statutory  requirement  of  express 
contract,  612 

Termination,  612 

Waste  by  tenant  as  terminating 
tenancy,  613 
Tenancy  by  sufferance  — 

Creation  of  tenancy,  617 

Holding  over  at  expiration  of  term 
of  years,  617 

Notice  to  quit,  1173 

Termination,  617 
Tenancy  for  life  — 

Creation  and  incidents,  618 

Disclaimer  by  tenant,  effect,  1152 

Estovers,  right  to,  748 

Surrender  by  tenant,  1152 
Tenancy  for  years  — 

Agricultural  lands,  duration  of 
term,  608 

Alternative  for  two  or  more  spec- 
ified periods,  607 

Certainty  of  term,  606 

Character  as  property,  606 


LANDLORD  AND  TENANT  — co«- 

Untied. 
Tenancy  for  years  —  conHnued, 

City  lots,  statutory  restrictioii  ci 
term,  608-609 

Commencement  of  term  in  future, 
607 

Crops  maturing  after  expiration 
of  term,  611 

Death  of  lessee  as  affecting  term, 
610 

Definition,  606 

Destruction  of  premises,  610 

Duration  of  term,  608 

Ejectment  by  landlord  on  expira- 
tion of  term,  610 

Estovers,  right  to,  748 

Grant  in  fee  habendum  for  years, 
606 

Implied  covenant  of  title,  764 

Implied  covenant  of  title,  statu- 
tory provisions,  765 

Length  of  term  permissible,  608 

Long  leases,  608 

Manure,  removal  by  tenant,  754- 
755 

Money  rent  as  essential,  606 

Nomenclature,  606 

Notice  to  quit  on  expiration   ol 
term,  610,  1172-1173 

Part  of  building,   destruction   ea 
terminating  lease,  610 

Removal  of  tenant's  goods  after 
expiration  of  term,  611 

Rent  as  essential  to  contract,  606 

Restrictions    as    to    duration    of 
term,  608 

Statute  of  frauds,  608 

Tenants'   rights   after   expiration 
of  term,  611 

Term,  606 

Termination  of  lease,  610 

Terminology,  606 

Term  to  conmionce  in  future,  607 

Town  lots,  statutory  restriction  of 
term,  608-609 

Written  lease,  when  required,  608 
Tenancy  from  month  to  month  — 

Entry  under  invalid   lease,   575- 
576 

Monthly  rent  as  indicating  month- 
ly tenancy,  616 
Tenancy  from  year  to  year  — 

Continuity  of  tenancy,  615 

Creation,  614 

Crops,  rights  of  tenant,  614 
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LANDLORD  AND  TENANT  — coii- 

tinued. 
Tenancy  from  year  to  year  —  co«- 
tinued. 

Emblements,  rights  of  tenants,  614 

Entry  under  invalid  lease  gener- 
aUy,  675 

Entry  under  lease  void  under  stat- 
'ute  of  frauds,  614 

Holding  over  after  expiration  of 
term  for  years,  614 

Holding  over  by  tenant  for  years, 
1161 

Interest  of  tenant  in  ensuing  year, 
616,  1168 

Judicial  creation,  014 

Notice  required  to  terminate  ten- 
ancy, 616 

Recurring  periods  of  tenancy,  616 

Termination  of  tenancy,  616 

Yearly  rent  as  indicating  yearly 
tenancy,  616 
Tenancy  in  common,  see  Cotenancy 
Tenancy  in  fee,  creation  and  inci- 
dents, 619 
Tenant  (see  also  Care  of  premises; 
Estoppel    to    deny    landlord's 
titie;  liMsee;  Liabilities  of  ten- 
ant; Possession  of  tenant;  Use 
of  premises)  — 

Care  of  premises,  746-748 

Compensation  in  condemnation 
proceedings,  583 

Contributory  negligence  as  affect- 
ing landlord's  rights,  625 

Definition,  631 

Disorderly  conduct,  criminal  lia- 
bility of  landlord,  636      • 

Disturbance  of  possession,  see 
Disturbance  of  tenant's  posses- 
sion; Eviction 

Driving  away  tenant  as  injury  to 
landlord,  629-630 

Easement  acquired  by  prescrip- 
tion, 533 

Forcible  entry  and  detainer  for 
wrongful  ^tispossession,  630 

Grantee  as  tenant  of  grantor,  548 

Lodger  distinguished,  552 

Misconduct,  criminal  liability  of 
landlord,  536 

Mortgagor  as  tenant  of  mort- 
gagee, 544 

Owner  as  including  tenant,  532 

Owner  under  mechanics'  lien  laws, 
533 

Possession  as  notice,  538 


LANDLORD  AND  TENANT  — con- 
tinued. 
Tenant  —  eontinued. 
Purchaser  as  tenant  of  vendor,  546 
Reversion  as  affected  by  tenant's 

acts,  623 
Roof  of  building,  right  to  use,  722 
Tenants  in  conunon,-8ee  Cotenancy 
Tenement  as   designating  freehold, 

636 
Term,  see  Leases 

Termination  of  tenancy    (see   also 
Forfeitures;       Surrender       of 
premises)  — 
Abandonment  of  premises  by  ten- 
ant, 1106 
Apportionment  of  rent,  937-940 
Bankruptcy  of  tenant^  1104 
Conditional  limitations,  1100 
Contingencies    stipulated    for    in 

lease,  742 
Contingent  determination,  1100 
Crops  maturing  after  termination, 

1107 
Death  as  terminating  tenancy  at 

wiU,  1099 
Death  of  tenant  as  affecting  term, 

1099 
Destruction  of  premises,  1106 
Dissolution  of  corporation,  1099- 

1100 
Eviction  of  tenant,  1099 
Exercise  of  option  to  purchase, 

804^806 
Expiration  of  lease,  1099 
Forfeiture  of  lease,  1099 
Guarantor  of  rent  as  discharged 

by  expiration  of  term,  936 
Injury  to  premises,  1105 
Merger,  1101-1103 
Option  to  terminate,  1108-1114 
Removal  of  tenant's  property  aft- 
er termination,  1106-1107 
Rescission  of  lease,  1103 
Rights  of  tenant  after  termina- 
tion, 1106-1108 
Surety  for  rent  as  discharged  by 

expiration  of  term,  936 
Surrender  by  tenant,  1099 
Surrender   of  premises,   duty   of 

tenant,  1106 
Tenancy  created  by  entry  under 
invalid  lease,  577 
Term    of    years,    see    Tenancy   for 

years 
Timber,  see  Trees  and  timber 
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LANDLORD  AND  TENANT  — con- 

tinned. 
Time  for  payment  of  rent,  928-930 
Title   to   and   quiet   enjoyment    of 
premises  — 

Act  of  third  person  as  breach,  767 

Adverse  possession  by  stranger  as 
breach  of  covenant,  770 

Breach  by  act  of  third  persons, 
767 

Breach  of  covenant  for  quiet  en- 
joyment, 766-768 

Condemnation  proceedings  as 
breach  of  covenant,  768 

Covenant  as  running  with  land, 
764 

Damages  for  breach,  770 

"Demise"  as  importing  covenant 
of  title,  763 

Eviction  as  essential  element  of 
breach,  769 

Expenses  of  defending  title  as 
recoverable  on  breach  of  cove- 
nant of  title,  771 

Express  or  implied  covenant,  763 

Lnplied  covenant  in  lease  for 
years,  764 

Implied  covenant  restrained  by 
express  covenant,  765 

Implied  covenants,  statutory  pro- 
visions, 765 

Lessor  preventing  entry  by  lessee 
as  breach,  770 

Measure  of  damages  for  breach, 
770 

Mesne  profits  as  recoverable  on 
breach  of  covenant,  771 

Rent  paid  in  advance  as  measure 
of  damages,  771 

Statute  against  implied  covenant, 
765 

Termination  of  implied  covenant, 
764 
Transfer  of  lease,  see  Assignment  of 

leasehold 
Transfer  of  reversion,  see  Reversion 

of  landlord 
Trees  and  timber  — 

Apportionment  of  common  of  es- 
tovers, 752 

Character  of  trees  to  be  cut  by 
tenant,  750 

Clearing  land  for  cultivation,  751 

Common  of  estovers,  752 

Cultivation  of  fruit  trees,  753 


LANDLORD  AND  TENANT  — «m- 

tinued. 
Trees  and  timber  —  contintied. 

Cutting  trees   as   disturbance  of 
tenant's  possession,  677 

Cutting  wood  by  tenant,  748-763 

Cutting  wood  for  market,  751 

Estovers,  kinds,  748-750 

Firebote,  749 

Grant  of  timber  rights  as  lease  or 
license,  550 

Haybote,  749 

Housebote,  748-749 

Injunction  to  restrain  tenant  from 
cutting,  752 

Injury  as  affecting  reversion,  626 

Live  timber  cut  only  when  neces- 
sary, 750 

Ornamental  trees  cut  by  tenant, 
750 

Place  of  use  of  estovers,  751 

Plowbote,  749 

Remedy  of  landlord  for  cutting 
trees,  752 

Right  of  tenant  to  cut,  748-753 

Wild  land,  clearing  for  cultiva- 
tion, 751 
Trespass  — 

Entry    by    landlord    on    demised 
premises,  620,  675 

Eviction,  effect  of  trespass,  688 

Injunction    against    trespass    on 
tenant's  rights,  680 

Landlord's  trespass  in  recoupment 
of  rent,  942 

Strangers  trespassing  on  demised 
premises,  676 
Trespassers,   see    Injuries   to   third 

persons 
Trover,  removal  of  improvements  by 

tenant,  794 
Trusts  — 

Lease  by  trustee  with  option  to 
purchase,  803 

Lease  of  trust  property  generallv, 
590 

Renewal  of  leases,  trusts  arising, 
903-908 
Turpentine    trees    as    subjects    of 

lease,  561 
Ultra  vires,  see  Corporationa 
Uncertainty  in  description  of  prem- 
ises, see  Leases 
United  States  courts,  following  state 

decisions  as  to  tenant's  rights  and 

Habilities,  823 
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LANDLORD  AND  TENANT  — con- 

tinued. 
Usages  and  castoms,  construction  of 

leases,  704 
Use  and  occupation,  see  Assumpsit 
Use  of  premises  (see  also  Injuries 
to  third  persons)  — 

Alteration  of  buildings,  733 

Annoyance  of  neighbors,  730 

Buildings,  alteration  by  tenant, 
733 

Buildings,  erection  by  tenant,  731 

Buildings,  removal  by  tenant,  732 

Business  conducted  on  premises, 
729 

Criminal  responsibility  of  land- 
lord, 535 

Cultivation,  753-758 

Destruction  of  buildings  by  ten- 
ant, 732 

Disorderly  and  disreputable  per- 
sons on  premises,  731 

Express  restrictions,  736 

False  representations  as  to  intend- 
ed use,  736 

Forfeiture  for  breach  of  restric- 
tions, 1122 

Forfeiture  for  illegal  use,  1122- 
1124 

niegal  purpose  of  lessee,  570-574 

Implied  restrictions,  735 

Inability  to  use  premises  for  pur- 
pose of  lease,  742-745 

Injunction  against  improper  use, 
739-741 

Letting  for  illegal  purpose  pro- 
hibited, 535 

Manufacturing  process  constitu- 
ting nuisance,  730 

Nuisances  maintained  by  tenant, 
730 

Permitting  third  persons  on  prem- 
ises, 731 

Removal  of  buildings,  732 

Restrictions  on  tenant's  use  of 
other  premises,  761-763 

Restrictions  on  use  of  premises  as 
negativing  relation  of  landlord 
and  tenant,  542 

Restrictive  provisions  of  lease,  729 

Rights  of  lessee  as  regards  third 
persons,  741 

Saloon  lease,  subsequent  adoption 
of  prohibition,  743-745 

Signs  on  wall  of  building,  733 


LANDLORD  AND  TENANT —  con- 
tinued. 
Use  of  premises  —  continued. 

Sublessee's  rights,  876-877 

Subletting,  729 
Usury,  see  Estoppel  to  deny  land- 
lord's title 
Validity  of  lease,  see  Leases 
Vendor  and  purchaser  — 

Contract  of  sale  in  form  of  lease, 
802 

Contract  provisions  as  to  pur- 
chaser's possession,  547 

Possession  of  tenant  as  notice  of 
contract  of  purchase,  539 

Purchase  of  reversion  by  tenant 
as  discharge  of  liability  for  rent, 
945 

Rent,  implied  promise  by  purchas- 
er to  pay,  911 

Tenancy  between  parties,  546 
Visitors,  see  Injuries  to  licensees 
Voluntary  payment,  see  Rent 
Waiver  — 

Forfeiture  of  lease,  811,  1130- 
1136 

Landlord's  lien,  979 

Landlord's  statutory  lien,  991 

Notice  of  election  to  renew  lease, 
893 

Option  to  terminate  lease,  1108 

Right  to  distrain,  1021-1025 
Warranty,  see  Covenants 
Waste  — 

Alteration  of  buildings,  733 

Cutting  timber,  750 

Forfeiture  of  lease,  1115,  1148- 
1149 

Injunction  to  prevent,  739-741 

Liability  of  tenant  generally,  746 

Permitting  wood  to  grow  on  pas- 
ture land,  754 

Tenancy  at  will  as  terminated  by 
commission  of  waste,  613 
Waters  (see  also  Irrigation)  — 

Consideration  for  use  of  water 
power  as  rent,  1006 

Diversion  or  obstruction  of  water- 
course as  injury  to  reversion, 
627 

Flooding  premises  as  injury  to  re- 
version, 628 

Lessees'  rights  in  adjacent  waters 
and  watercourses,  719 

Washing  away  of  soil,  liability 
for  rent,  960 
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LANDLORD  AND  TENANT  — con- 

tinued. 
Water  supply  — 

Charge  for  water  as  lien  on  prem- 
ises, 820 

Covenant  to  pay  taxes,  etc.,  as  af- 
fecting -water  charges,  822 

Cutting  off  service  for  default  of 
one  of  several  tenants,  822 

Cutting  off  water  for  nonpayment 
of  charges,  620 

Flooding  premises  by  tenants  of 
upper  floors,  679 

Landlord's  liability  for  service  to 
tenant,  721 

Neglig^ce  of  one  tenant  causing 
damage  to  another,  1043 

Pipes  laid  across  premises  as  in- 
jury to  reversion,  625 

Pipes  used  in  common  by  tenants, 
landlord's  duty  to  repair,  1043 


LANDLORD  AND  TENANT  — 

Hnued. 
Water  supply  —  continued. 

Refusal  to  furnish  because  of  de- 
fault of  prior  tenant,  821 

Statutory  lien  on  premises,  821 
Ways,  see  Private  ways 
Wharfingers,  see  Distress 
Widow,  dower  in  leasehold,  536,  537 
Wild  land,  clearing  for  cultivation, 

751 
Wm,  see  Tenancy  at  will 
Wills  — 

Devise  of  real  estate  as  passing 
leasehold,  537 

Testamentary  capacity  of  infant 
to  bequeaUi,  537 
Wood,  see  Trees 
Year  to  year,  see  Tenant  from  year 

to  y( 
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